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PROCEEDINGS AND DEBATES 
THE SENATE OF THE UNITED STATES, 


AT THE SECOND SESSION OF THE EIGHTH CONGRESS, BEGUN AT THE CITY OF 
WASHINGTON, MONDAY, NOVEMBER 5, 1804. 


Monpay, November 5, 1804. Wepnespay, November 7. 


: s | 
The second session of the Eighth Congress, con-/ Rosert Waicut, from the State of Maryland, 
formably to the act passed at the last session, en- | attended. i 


tiled “An act altering the time for the next meet- | Ordered, That the Secretary notify the House 

ing of Congress,” commenced this day ; and the | of Representatives that a quorum of the Senate 
Senate assembled at the City of Washington. | is assembled and ready to proceed to business. 

PRESENT: a A message from the House of Representatives 

Aaron Bura, Vice President of the United informed the Senate that a quorum of the House 

States and President of the Senate, _of Representatives is assembled and ready to pro- 


Simson OLcorT and Wittiam PLUMER, from | ceed to business. The House of Representatives 
; | have appointed a committee on their part, jointly, 


New Hampshire. ioe j : 
Jons Quincy Avams, from Massachusetts. | With such committee as the Senate may appoia 


Uain Taacr, tom Connecticut: ; to wait on the President of the United States, an 
Curistopuer Exvery, from Rhode Island. notify him that a quorum of the two Houses is 


Srepnen R. Brapcey and IsracL Satu, from | assembled and ready to receive any communica- 
ermont. ; i tions that he may be pleased to make to them. 
Joun Conorr, from New Jersey. The House of Representatives have also passed a 
Samve. Warre, from Delaware. resolution that two Chaplains, of different denom- 
Save. Sarva, from Maryland. inations, be appointed to Congress for the present 
Asranas Batowry, from Georgia; and leeki one by each House, who shaltinterčhaoge 
Tomas Wortuincron. from Ohio. weekly; in which several resolutions they desire 


Wikram B. Gives, appointed a Senator by | tbe concurrence of the Senate. 
the Executive of the Comecowraite of Viina, _ The Senate took into consideration the resolu- 
in place of Abraham B. Venable, resigned, took | 108 of the House of Representatives for the ap- 
his seat, and his credentials were read. | pomtment of a joint committee to wait on th 
The Vice Prestpenr gave notice that he had | President of the United States, and n 
received a letter from Wituiam Hitt Wetts, a | that a quorum of the two Houses is assembled; an 
Senator from the State of Delaware, resigning |Copeurred therein, and Messrs. Samven Smite 
his seat in the Senate. and Barpwin were appointed the committee on 
The number of Senators present not being suffi- | the part of the Senate. ig Sige tage ees 
cient to constitute a quorum, the Senate adjourned. | _ The Senate took into consideration the resolu- 
| tion of the House of Representatives for the ap- 
| pointment of two Chaplains to Congress during 
Tvespay, November 6. ene present session, and having agreed: thereto, 
Jesse FRANKLIN, from the State of North Car- | proceeded tothe choice of a Chaplain on their part; 
olina, Georce Logan, from the State of Penn- jand the Rev. Mr. McCormick was duly elected. 
sylvania, and Timoruy Pickering, from the State; Mr. Samven Suiru reported, from the joint 
of Massachusetts, severally attended. | committee, that they had waited on the President 
Anprew Moore, appointed a Senator by the | of the United States, agreeably to the resolution 
Executive of the Commonwealth of Virginia, in | of this day, and that the President of the United 
place of Wilson C. Nicholas, resigned, took his | States had informed the committee that he would 
seat. and his credentials were read. make a communication to the two Houses to- 
The Presipenr administered the oath to Mr. | morrow at 12 o'clock. j 
Gies aod Mr. Moore, as the law prescribes. Resolved, That each Senator be supplied dur- 
Ordered, That the Presipent be requested to | ing the present session with three such newspa- 
notify the Executive of the State of Delaware of | pers, printed in any of the States, as he may 
the resignation of Mr. Wells. | choose, provided that the same be furnished at the 


No quorum being present, the Senate adjourned. | usual raie for the annual charge of such papers. 
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- Resolved, That James Mathers, Sergeant-at- 
Arms and Doorkeeper to the Senate, be, and he is 
hereby, authorized to employ one additional as- 
‘sistant and two horses, for the purpose of perform- 
ing such services as are usually required by the 
Doorkeeper to the Senate; and that the sum of 
twenty-eight dollars be allowed him weekly for 
that purpose during the session, and for twenty 
days after. i f 


Tuurspay, November 8. + 


JonarHan Dayron, from the State of New 
Jersey, and James HiLLHOUSE, from the State of 
Connecticut, severally attended. 

The following Message was received from the 
PRESIDENT OF THE UNITED States: 


To the Senate and House of. 
Representatives of the United States : 

To,a people, fellow-citizens, who sincerely desire the 
happiness and prosperity of other nations, to those who 
justly calculate that their own well-being is advanced 
by that of the nations with which they have intercourse, 
it will be a satisfaction te observe, that. the war which 
was lighted up in Europe a little before our last meet- 
ing, has not yet extended its flames to other nations, 
nor been marked by the calamities which sometimes 
stain the footsteps of war.: The irregularities, too, on 
the ocean, which generally harass the commerce of 
neutral nations, have, in distant parts, disturbed ours 
Jess than on former occasions. But, in the American 
seas, they have been greater from peculiar causes; and 
even within our harbors and jurisdiction, infringements 
on the authority of the laws have been committed, 
which have called for serious attention. The friendly 
conduct of the Governments from whose officers and 
subjects these acts have proceeded, in other respects, 
and in places more under their observation and control, 
gives. us confidence, that our representations on this 
subject will have been properly regarded. 

While noticing the irregularities committed on the 
ocean by others, those on our own part should not be 
omitted, nor left unprovided for. Complaints have 
been received that persons residing within the United 
States have taken on themselves to arm merchant ves- 
sels, and to force a commerce into certain ports. and 
countries in defiance of the laws of those countries. 
That individuals should undertake to wage private war, 
independently of the authority of their country, can- 
not be permitted in a well ordered society. Its ten- 
dency to produce aggression on the laws and rights of 
other nations, and to endanger the peace of our own, 
is so obvigus that I doubt not you will adopt measures 
for restraining it effectually in future. 

Soon after the passage of the act of the last session 
authorizing the establishment of a district and port of 
entry on the waters of the Mobile, we learned that its 
object was misunderstood on the part of Spain. Can- 
did explanations were immediately given, and assu- 
rances that, reserving our claims in that quarter as a 
subject of discussion and arrangement with Spain, no 
act was meditated in the meantime inconsistent with 
the peace and friendship existing between the two na- 

tions; and that conformably to these intentions would 
be the execution of the law. That Government, how- 
ever, thought proper to suspend the ratification of the 
Convention of 1802. But the explanations which 
would reach them soon after, and still more the confir- 


mation.of them by. the tenor of the instrument estab- 
lishing the port and district, may reasonably be ex- 
pected to replace them in the dispositions and views of 
the whole subject which originally dictated the Con- 
vention. 

I have the satisfaction to inform you that the objec- 
tions which had been urged by that Government 
against the validity of our-title tothe country of Louis- 
iana have been withdrawn; its exact limits, however, 
remaining still to be settled between us; and to this is 
to be added, that, having prepared and delivered the 
stock created in execution of the Convention of Paris, 
of April 30, 1803, in. consideration of the cession of 
that country, we have received from the Government 
of France an acknowledgment in due form of the ful- 
filment of that stipulation. 

With the nations of Europe, in general, our friend- 
ship and intercourse are undisturbed, and from the 
Governments of the belligerent: ‘Powers especially, we 
continue to receive ‘those friendly manilestations which 
are justly. due to an. honest -neutrality sand: to“‘Stich 
good offices consistent with that as we'have opportuni- 
ties of rendering. ; i e ho hat 

The activity and success of the small.force employed. 
in the Mediterranean -in the early part of:the présent 
year, the reinforcements sent into that sea, and the 
energy of the officers having command in the several 
vessels, will, I trust, by the sufferings of war, reduce 
the barbarians of Tripoli to the desire of peace on pro- 
per terms. Great injury, however, ensues to ourselves 
as well as to others interested, from the distance’ to- 
which prizes must be brought for adjudication, and 
from the impracticability of bringing ‘hither such as 
are not seaworthy: SEH eT ig 

The Bey of Tunis having made requisitions unau- 
thorized by our treaty, their rejection has produced 
from him some expressions of discontent. But to those 
who expect us to calculate whether a compliance with 
unjust demands will not cost us less than a‘war, we 
must leave as a question of calculation'for them also, 
whether to retire from: unjust. demands will not’ ‘cost. 
them. less than a war. We can. do to each other very 
sensible injuries by war;. but the mutual. advantages of 
peace make that the best interest of both... .. . % 

Peace and intercourse with the other Powers on the: 
same coast continue on the footing on which they-are 
established by treaty. _ at SR Fass 

In pursuance of the act providing. for the temporary 
government of Louisiana, the necessary officers for the 
Territory of Orleans were appointed in ‘due ‘tiie,’ to 
commence the exercise of their functions'on ‘the ‘first 
day of October. The distance, however, of some “of 
them, and indispensable previous arrangements, may 
have retarded its commencement in some of its parts ; 
the form of government thus provided having been: ĉön- 
sidered but as temporary, and open to such  fatire'im- 
provements as further information of thé circumstances 
of our brethren there might suggest, it will of ‘course 
be subject to your considerations = <:i > : as 

In the district of Louisiana it has been thought bes 
to adopt-the division into subordinate districts, which. 
had been established under its: former “government. 
These being five in number, a commanding officer. ‘has 
been appointed to each, according to the provisions of 
the Jaw, and so soon as they can be at their stations, | 
that district will also be in its due state of organization. 
In the meantime their. places are supplied . by. the off- 
cers before commanding there; and the functio: 


the Governor and Judges of Andiana havin 
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their occupation and titles. DOTS, | xi 
With the Indian tribes established within our newly | secured against insult and opposition to the laws. 

ie ae one a fe a | which calls for any augmentation of our regular mili- 

derstanding and neighborly relations between us. So | tary force. Should any improvement occur in the mi- 

far as we have yet learned, we have reason to believe litia system, that will be always seasonable. 

that their dispositions are generally favorable and Accounts of the receipts and expenditures of the last 

friendly, and, with these dispositions on their part, we | Year, with estimates for the ensuing one, will, as usual, 

have in our own hands means which cannot fail us for | be laid before you. i 

preserving their peace and friendship. By pursuing | The state of our finances continues to fulfil our ex- 

an uniform course of justice towards them, by aiding | pectations. Eleven millions and an half of dollars, re- 

$ 


i i ts which mav better their | ceived in the course of the year ending the 30th of 
them in ang oi rd abel ae i September last, have enabled us, after meeting all the 


condition, and cially by establishing a commerce y e 

on terms which hall be advantageous to them, and | ordinary expenses of the year, to pay upwards of three 
only not losing to us; and so regulated as that no in- | million six hundred thousand dollars of the public 
cendiaries of our own, or any other nation, may be | debt, exclusive of interest. This payment, with those 
permitted to disturb the natural effects of our just and ; of the two preceding years, has extinguished upwards 
friendly offices, we may render ourselves so necessary } of twelve millions of the princ ipal, and a greater sum 
to their comfort and prosperity that the protection of | of interest within that period ; and, by a proportionate 
our citizens from their disorderly members will become | diminution of interest, renders already sensible the 
their interest and their voluntary care. Instead, there- | effect of the growing sum yearly applicable to the dis- 
fore, of an augmentation of military force proportioned | Charge of the principal. 

to our extension of frontier, I propose a moderate en-| , It is also ascertained that the revenue accrued dar- 


largement of the capital employed in that commerce, | ing the last year exce eds that of the preceding, and the 
as a more effectual, economical, and humane instru- | probable receipts of the ensuing year may safely be re- 
ment for preserving peace and good neighborhood with | lied on as sufficient, with the sum already in the Trea- 
them. : suy, to meet ame carient evens ai oe zanu 

On this side the Mississippi an important relinquish- arge upwards o1 eee ANG 2 SE Me 
ment of native title has beai received from the Dela- PIER mened Saran ot ga Trene 
wares. That tribe, desiring to extinguish in their peo- | COnVentons, and to advance in the further redemption 
ple the spirit of hunting, and to convert superfluous of the fonded debt as rapidly as had been contempla- 
lands into the means of improving what they retain, ted. These, fellow-citizens, are the principal matters 
has ceded to us all the country between the Wabash | which I have thought it necessary, at this time, to com- 
and Ohio, south of and including the road from the municate for your consideration and attention. Some 


i 
i A : Fs 
Rapids towards Vincennes: for which they are to re- | others will be laid before you in the course of the ses- 


3E RE . f ion; but, in the discharge of the great duties confided 
ceive annuities in animals and implements for agricul- mon; 2 J hapa oh ; - 
A : : -iona im. | to you by our country, you will take a broader view of 
tne A Pps: ` | agriculture, manufactures, commerce, or navigation, 
Roping they handed miles on, the hoy and nen | appt the pale of yoi Conestutions power, be 
d di h ar pr -| aided in any of their relations; whether laws are pro~ 
oe he Th dine PeR AS bia ne dan ats | vided in all cases where they are wanting; whether 
and, with th ees Hes et i aa cerry okas those provided are exactly what they should be ; whe- 
kias 1 2. CERIO Bete NOIO Te made 9J wae ther any abuses take place in their administration, or 
Gnas, nearly consolidates our possessions north of the | in that of the public revenues ; whether the organiza- 
the Misia F ; i Pisnkechaws arii oine a | tion of the public agents, or of the public force, is per- 
to the pater 7 ceded by the Delaware p has- been | fect in all its parts: In fine, whether anything can be 
thought best to quiet he by fair purchase also. So | done to advance the general good, are questions within 
soon ‘as the treaties on this subject shall have received the limits of your anchois Shih wii necessarily oc- 
their Constitutional sanctions they shall be laid before ean von ems isde these kamiy öther matters 
both Houses. "> - which you in your wisdom may propose for the. good 


we ' R of our country, you may count with assurance on m 
, The act of Congress of February 28, 1803, for build- hearty co dgenicen cE faithful execution. — 7 
ing and employing a number of gun-boats, is now in TH. JEFFERSON 
a course of execution to the extent there provided for.| Novexner 8 1804 r E TAR 
The obstacle to naval enterprise which vessels of this a TEC ENT, : 
construction offer for our seaport towns; their utility The Message was read, and with the documents 
towards supporting, within our waters, the authority of | therein referred to, ordered to be printed for the 
the laws; the promptness with which they will be | US€ of the Senate. 
manned by the seamen and militia of the place m the 
moment they are wanting ; the facility of their assem- > 
bling from different parts of the coast to any point Farpay, November 9. 
where they are required in greater force than ordinary;|__THoMas Sumter, from the State of South 
the economy of their maintenance and preservation | Carolina, attended. : 
from decay when not in actual service;-and the com-| A message from the House of Representatives 
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informed the Senate that the House have ap- 
pointed the Rev. Wittiam Benriey a Chaplain 
to Congress on their part during the present ses- 
‘sion. Kok 


Monpay, November 12. 

Wittram Cocks, from the State of Tennessee, 
and Davip Sronzg, from the State of North Caro- 
lina, severally attended. : 

Resolved, That Messrs. Tracy, BALDWIN, and 
FRANKLIN, be a committee to inquire whether 
copies of the laws of the United States have been 
procured pursuant to an act passed at the last ses- 
sion of Congress, entitled “An act to provide for 
a more extensive distribution of the laws of the 
United States ;” and if procured, to report a mode 
for the disposal of those copies which are by said 
act reserved for the disposal of Congress, 


Tuespay, November 13. 


The Senate assembled, but no business was 
transacted. 


Wepwnespay, November 14. 
The Senate assembled, but transacted no busi- 
ness. 


Tuurspay, November 15. 
Samvuet Mactay, from the State of Pennsyl- 
vania, and Jonn Smrra, from the State of New 
York, severally attended. 


Frivay, November 16. 


The Senate spent the day in the consideration 
of Executive business. 


Monpay, November 19. 


A message from the House of Representatives 
} l ; House have passed 
a bill, entitled “An act making a further appro- 
priation for carrying into effect the Treaty of 
Amity, Commerce, and Navigation, between His 
Britannic Majesty and the United States of Amer- 


informed the Senate that the 


ica,” in which they desire the concurrence of the 
Senate. 


The bill was read, and ordered to the second 


reading. 


Mr. Tracy gave notice that he should, to-mor- 
row, ask leave to bring ina bill for the repeal of 
the two first sections, and to alter and amend the 


last section, of the act passed at the last session 
of Congress, entitled “An act further to protect 
the commerce and seamen of the United States 
against the Barbary Powers.” 


Tvuespay, November 20. 
,_ A message from the House of Representatives 
informed the Senate that the House have passed 
a “resolution expressive of the sense of Congress 
of the gallant conduct of Captain Stephen Deca- 
tur, the officers and crew of the United States 
ketch Intrepid, in attacking in the harbor of Trip- 


oli and destroying a Tripolitam frigate of forty- 
four guns,” in which they desire the concurrence 
of the Senate. : 

The resolution last mentioned was read and 
passed to the second reading. . 

The bill, entitled “ An act making a further ap- 
propriation for carrying into effect the Treaty of 
Amity, Commerce, and Navigation, between His 
Britannic Majesty and the United States of Amer- 
ica,” was read the second time, and referred to 
Messrs: Batpwin, Tracy, and Loaan, to consider 
and report thereon to the Senate. ` 


Wepnespay, November 21. 


The Presivent laid before the Senate a report 
from the Secretary for the Department of Treas- 
ury, in obedience to the act, entitled “An act to 
establish the Treasury Department;” and the re- 
port was read and ordered to lie for consideration, 
and be printed for the use of the Senate. 

Mr. Logan presented the petition of the Direc- 
tors of the Library Company of Philadelphia, 
praying the relinquishment of the duties charged 
on certain books, the donation of Samuel Preston, 
of Great Britain, to said company; and the petition 
was read, and ordered to lie on the table. 

Mr. Batpwin, from the committee to whom 
was referred, on the 20th instant, the bill sent 
from the House of Representatives for concur- 
rence, entitled “An act making a further appro- 
ptiation for carrying into effect the Treaty: of 
Amity, Commerce, and Navigation, between His 
Britannic Majesty and the United States of Amer- 
ica,” reported it without amendment. — 

Ordered, That this bill pass to a third reading. 

A message from the House of Representatives 
informed the Senate that the House of Repre- 
sentatives have passed a joint resolution to au- 
thorize the President of the United States to 
appoint an agent to inquire into, and report on, 
the occupancy and titles of the lead mines in Lou- 
isiana; in which they desire the concurrence of 
the Senate. : 

The resolution was read, and passed to the sec- 
ond reading. 


Tuurspay, November 22, 


The resolution of the House of Representatives 
expressive of the sense of Congress of the gallant 
conduct of Capt. Stephen Decatur, the officers, 
and crew of the United States’ ketch: Intrepid, 
was read the second time, and referred to Messrs. 
Brav.ey, Batpwin, and Gites, to consider and 
report thereon to the Senate. 

The resolution of the House of Representatives 
to authorize the President of the United States to 
appolat an agent to inquire into, and report on, 
the occupancy and titles of the lead mines in 
Louisiana, was read the second time, and referred 
to Messrs. Locan, Wrigut, and ELLERY, to con- 
sider and report thereon to the Senate. : 

_ The bill sent from the House of Representa- 
tives for concurrence, entitled “An act making a 
further appropriation for carrying into effeet the 
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Treaty of Amity, Commerce, and Navigation, 
between His Britannic Majesty and the United 
States of America,” was read the third time, and 
passed. 


Fripay, November 23. 


The Presipent laid before the Senate the cre- 
dentials of James A. Bavarp, appointed a Sena- 
tor by the Legislature of the State of Delaware, 
in place of William Hill Wells, resigned, and the 
credentials were read. 

SamueL L. Mircatt, appointed a Senator by 
the Legislature of New York, in place of John 
Armstrong. whose seat has become vacant by his 
mission to France, took his seat in the Senate, and 
produced his credentials, which were read, and 
the oath was administered to him by the Prest- 
DENT, as the law prescribes. 

Mr. Logan, from the committee to whom was 
referred, on the 22d instant, the resolution of the 
House of Representatives to authorize the Presi- 
dent of the United States to appoint an agent to 
inquire into, and report on, the occupancy and 
titles of the lead mines in Louisiana, reported the 
resolution without amendment; and the further 
consideration thereof was postponed until Monday 
next. 

Ordered, That Perez Morton have leave to 
withdraw his petition, presented on the 17th of 
March last, in behalf of himself and others therein 
named. ; 


Monpay, November 26. 


The resolution to authorize the President of the 
United States to appoint an agent to inquire into, 
and report on, the occupancy and titles.of the lead 
mines in Louisiana, was considered, and ordered 
to the third reading. 


Mr. Brapey, from the committee to whom | 


was referred, on the 22d instant, the resolution of 
the House of Representatives expressive of the 
sense of Congress of the gallant conduct of Cap- 
tain Stephen Decatur, the officers, and crew, of 
the United States’ ketch Intrepid, reported it with- 
out amendment, and it was agreed, by unanimous 


‘consent, to dispense with the rule, and. the resolu- 


tion was read the third time, and passed. 


Turspay, November 27. 


A message from the House of Representatives 
informed the Senate that the House have passed 
a bill, entitled “An act declaring the assent of 
Congress to the act of the General Assembly of 
the State of North Carolina ;” in which they de- 
sire the concurrence of the Senate. 

The bill last mentioned was read and ordered 
to the second reading. = 

The resolution to authorize the President of 
the United Statee to appoint an agent to inquire 
into, and report on, the occupancy and titles of the 
lead mines in Louisiana, was read the third time, 
and the further consideration thereof postponed 
until the second Monday in December next. . 


gress to an act of the Gener 


Wepnespay, November 28. 
The bill, entitled “An act declaring the assent 


of Congress to an act of the General Assembly of 
the State of North Carolina,” was read the second 
time. 


A message from the House of Representatives 


informed the Senate that the House have appoint- 
ed the Reverend Mr. Parxinson, Chaplain to 
Congress on their part, during the present session, 
in place of the Reverend Mr. Bentley, who has 
declined his appointment. 
sentatives have passed a bill, entitled “An-act 
making an appropriation to supply a deficiency in 
an appropriation for the support of Government 
during the present year, and making a partial ap- 
propriation for the same object during the year 
one thousand eight hundred ‘and ‘five ;”- in which 
they desire the concurrence of the Senate...” ~ 


The House.of Repre- 


The bill last mentioned was read, and ordered 


to the second reading. 


‘Mr. WortuineTon gave notice that he should 


to-morrow ask leave to bring ina bill making pro- 
vision for the application of money appropriated 
to the laying out and making public roads leading 
from the navigable waters emptying into the At- 
lantic. to the Ohio river, in conformity with-an 
act of April 30th, 1802. “ng 


Tuourspay, November 29. - 
The bill, entitled “An act making an appropri- 


ation to supply a deficiency in an appropriation ` 
for the support of Government during the present 
year, and making a partial appropriation for, the 
same object during the year one thousand eight 


hundred and five,” was read the second time, anc 
referred to Messrs. Srons, Gites, and Conor, to 


consider and report thereon to the Senate... =. 


The Senate resumed the second reading of the 
bill, entitled “An act declaring. the assent of Con- 
‘Assembly of the 
State of North Carolina, and the bill was refer- 
red to Messrs. Cock, BRADLEY, and FRANKLIN, 
to consider and report thereon to the Senate. — -. 

On motion, that it be F : 

‘Résolved, That a committee be appointed. to prepare 
and report proper rules of proceedings to be obseryed 
by the Senate in cases of impeachment : oe 

It was agreed that this motion lie for consider- 
ation. eee 


Fripay; November 30. 

Joan Smrru, from the State of Ohio, and Joun 
BRECKENRIDGE, from the State of Kentucky, sev- 
eraliy attended. l a 

The following Message was received from the 
PRESIDENT or THE Unirep STATES: 

To the Senate and House-of. - . 
Representatives of the United States: 

I now lay before you copies of the treaties concluded 
with the Delaware and Piankeshaw Indians, for the ex+ 
tinguishment of theif title to the lands therein desctib- 
ed; and I recommend to the consideration of ‘Congress 
the making provision by law for carrying them into exe- 
cution - TH. JEPFERSON. 

- Nevzemser 30, 1804. a. 
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_ The Message was read, and, with the treaties 


therein referred to, ordered to lie for considera- 
tion. aoe Pos ; J 
-. The Senate resumed the motion: made yester- 
day, “That a committee be appointed to prepare 


‘and report proper rules and proceedings to be- ob- 


‘served by the Senate in-cases of impeachment ;” 
and having agreed thereto, ‘Messrs. Giums, Barn- 
win, BRECKENRIDGE, Stone, and ISRAEL. Smita, 
were appointed the committee. 

` On motion, ; 
»< That a committee be appointed to examine the act, 
entitled ‘An act ‘to enable the people of tho eastern 
division of the Territory Northwest of the river Ohio, 


to forma constitution and State government, and for | 


the admission of such State into the Union on an equal 
footing with. the original States, and for other purposes,” 
and that they have leave-to-report, by bill or otherwise, 
the manner, in. their ‘opinion, the money appropriated 
by the said act ought to be applied:” 

~[t-was agreed that this motion lie for consider- 
ation. — : f 

Mr. Srons, from the.committee to whom was 
referred, yesterday, the- bill, entitled “An act 
making an appropriation to su pply a deficiency in 


an appropriation for the support of. Government 


during the present year, and making a partial ap- 
propriation for the same. object during the year 
1805, reported the bill without amendment. — 

. Ordered, That this bill pass to a third reading. 


eee Monpay, December 3. 

Bensamin Howtanp, appointed a Senator by 
‘the Legislature of the State of Rhode Island; in 
the place of Samuel J. Potter, deceased, took his 
seat and produced’ his credentials; which were 
read, and the oath was administered to him by the 
Presiden, as the law prescribes. 

‘Mreracy, from the committee appointed on 
the twelfth:of November last, to inquire whether 
copies of the laws of the United States have been 
procured, and, if procured, to report a mode for 
the disposal of them, asked and obtained leave to 
report by bill. He accordingly reported a bill for 
the disposal of certain copies of the laws of the 
‘United States; which was read, and- ordered to 
the second reading. ETUR oo 
-The Senate resumed the motion, made on the 
30th November, for a committee to be appointed 
to examine the act, entitled “An act to enable the 
people of the eastern division of the Territory 
Northwest of the river Ohio, to form.a constitu- 
tion and State government, and for the admission 
of such State into the Union-on an equal footing 
with the original States, and for other purposes,” 
and that they have leave to report, by bill or other- 
wise, the manner, in their opinion, the money 
appropriated by the said act ought to be applied ; 
andthe motion was adopted, and Messrs. WortTH- 
aneton,. Gites, BRADLEY, BRECKENRIDGE, and 
‘Tracy, were appointed the committee. 

. Zhe bill, entitled “An act making an appropri- 
ation-to supply.a deficiency in an appropriation 
forthe support of Government during the present 
year, and making a partial appropriation for the 


same object during the year one thousand eight 
hundred and five,” was read the third time, and 
passed. . - : “t 
Mr. Apams, in behalf of William A. Barron, 
asked and obtained leave to withdraw his petition, 
and papers annexed, presented the 10th of Febru- 
ary last. . a 
“Mr. Pickering gave notice that, to-morrow, he 
should ask leave to offer a resolution for the:pur- 
pose of amending the Constitution of the United 
States in such manner that Representatives and 
direct taxes may be apportioned among the several 
pie necording to their free inhabitants respect- 
ively.” Sa 


be Tusspay, December 4. : 
‘James Jackson, ftom the. State of Georgia, 
attended. Ne ee MEE 
The bill for the disposal of certain copies:of : 
laws of the United States was read thé second 
time. ` A : 
A message from the House of Representatives 
informed the Senate that the House have passed 
a bill, entitled “An act: concerning drawbacks.on 
goods, wares, and merchandise, exported from the 
district. of New Orleans,” in which they desire the 
concurrence of the Senate. Mr. PARKINSON hav- 
ing declined the appointment, the House of Rep- 
resentatives have elected the Rev. Mr. LAURIE a 
Chaplain in his stead. ~~ i Aan 
The bill last mentioned was read, and ordered 
to the second reading, ~ 


: Wennespay, December 5. 

The bill, entitled “An act concerning draw- 
backs on goods, wares, and merchandise, exported 
from the district of New Orleans,” was-read the 
second time, and referred to Messrs. S. Smitn, 
Mrreuitn, and BrADLEY, to consider and report 
thereon to the Senate. 

Mr. Worraineron presented the petition’ of 
James May and others, citizens and inhabitants of 
that district of the Indiana Territory situate notth 
and east of a west line, extending to the southern 
bend of Lake Michigan, praying that said district 
may be divided into a separate Territory, extend- 
ing north of the above mentioned line; and the 
petition was read and referred: to Messrs: Wor- 
THINGTON, BRECKENRIDGE, and GiLEs, to- consider 
and report thereon to the Senate. 

The Senate resumed the second reading of the 
bill for the disposal of certain copies ofthe laws 
of the United States, and sundry amendments 
were proposed; which were ordered to lie for con- 
sideration. : a 


Tuurspay, December 6, 


Joseru Anperson, from the State of Tennes- 
see, attended. are 

Mr. S. Smrru, from the committee to whom 
was referred, on the 5th instant, the bill,-entitled 
“An-act concerning: drawbacks on goods; wares, 
and merchandise, exported from the district-of 
New Orleans,” reported the: bill with an amend- 
ment. ee i 
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Ordered, That the report lie for consideration. 
The Senate took into consideration the amend- 
ments yesterday proposed to the bill for the dispo- 
. sal of certain copies of the laws of the United 
States; which were adopted. 
- Ordered, That this bill. pass to the third read- 
ing as amended. 
>. A message from the House of Representatives 
informed the Senate that the House of Repre- 
sentatives have appointed managers to conduct 
the impeachment against Samuel Chase, one of 
‘the Associate Justices of the Supreme Court of 
‘the United States, and have. directed the said 
' managers to carry to the Senate the articles agreed 
upon by the House to be exhibited in maintenance 
of their impeachment against the: said Samuel 
Chase- T 
The following Message was received from the 
PRESIDENT or THE UNITED STATES: 
: “To the Senate and House of 
Ss Representatives of the United States - 
i I communicate, for the information of. Congress, a 
` ‘xeport of the Surveyor ofthe Public Buildings at Wash- 
ington, on the subject of those buildings, and the ap- 
plication of the moneys appropriated for them. 
TH. JEFFERSON. 


~ Dzecempzn 6, 1804. 


i The Message and report therein referred to were 
: Tead, and ordered to lie for consideration. 

“My. WORTHINGTON presented the petition of 
“the democratic republicans of the county o 
Wayne, in the Territory of Indiana,” signed by 
their chairman, Robert Abbot, praying a division 
of said Territory, for reasons therein stated; and 
the petition was read, and referred to the com- 
mittee appointed yesterday, to whom was referred 
the petition of James May and others, on the same 
subject, to consider and report thereon to the 
o Senate. 


Fripay, December 7. 


c Mr. Gites, from the committee appointed on 
the 30th of November last, “ to prepare and report 
| proper rules of proceeding to be observed by the 
Senate in cases of impeachment,” made report ; 

. which was read, and ordered to lie for consider- 
ation. 
Resolved, That the Senate will, at one o’clock 
this day, be ready to receive.articles of impeach- 
ment against Samuel Chase, one of the Associate 
Justices of the Supreme Court of the United 
States, to be presented by the managers appointed 
by the House of Representatives. [A full Report 
of this Trial will be found at the conclusion of 
the Proceedings and Debates of the Senate, post.] 
-Agreeably to notice given on the 3d instant, 
-Mr. Picxerine introduced a resolution for the 
purpose of amending the Constitution of the 
United States in such manner that representatives 
nd direct taxes may be apportioned among the 
: several States according to the number. of their 
free inhabitants, respectively ;” and the resolution 
Was read, and ordered to lie for consideration. 
ut. The Senate resumed the amendment reported 


Fy i 
O tt OO aaa 


by the committee to the bill, entitled “An act eon- | entitled 


cerning drawbacks on goods, wares, and merchat- 
dise, exported from the district of New. Orleans,” - 
and the amendment was adopted anda new sec+ 
tion was proposed. ; care ai 
Ordered, That the consideration thereof- be 
postponed until Monday next. 
The bill for the disposal of certai 
laws of the United States was read the 
and passed. 


n copies of the 
third time 


Monpay, December 10. 


The Senate resumed the consideration of the 
resolution respecting the lead mines in the Terri- - 
tory of Louisiana; and it was postponed to Mon- 
day next. À a 

The bill, entitled “An act concerning draw- 
backs on goods, wares, and merchandise, exported 
from the district of New Orleans,” was resumed, 
and the new section proposed on Friday last was 
amended and adopted; and the bill ordered to the 
third reading as amended. “og 


Turspay, December 11. 


The bill, entitled “An act concerning draw- 
backs on goods, wares, and merchandise, exported 
from the district of New Orleans,” was read‘ the 
third time. dates 

Resolved, That this bill do pass, with amend- 
ments. : aiana 

Mr. S. Smitu gave notice that he should, to- 
morrow, ask leave to bring in a bill to amend the 
act, entitled “An act for the imposing ala 
cific dutiés on the importation of certain articles, 
and, also, for levying and collecting light-mo- 
ney on foreign ships or vessels, and for other pur- 
poses.” ee EAE 

Mr. Worrtuineron, from the committee” to 
whom was referred, on the 5th instant, the peti- 
tion of James May and others, citizens of the In- 
diana Territory, asked and obtained leave to-re- 
port by bill. ood cee UI 


Weonespay, December 12. 

The Vicz Presipent laid before the Senate a 
letter from the Mayor of Alexandria, signed Eli- 
sha C. Dick, enclosing resolutions of the sense of 
that town and county on the proposition made in- 
the House of Representatives of the United States 
for receding certain portions of the District of Co- 
lumbia to the States of Virginia and Maryland; 
which were read. 

Agreeably to notice given yesterday, Mr. 8. 
Sirs asked and obtained leave to bring in a bill 
to amend the act, entitled “An act for the impos- 
ing more specific duties on the importation .of 
certain articles, and, also, for levying and collect- 
ing light-money on foreign ships or vessels, and 
for other purposes;” and the bill was read, and 
passed to the second reading. 


Tuourspay, December 13. 


Mr. Cocks, from the committee to whom was 
referred, on the 29th of November last, the bill, 
“An act declaring the assent of Congress 
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to‘an act of the General Assembly of the State of 


‘North Carolina,” reported it without amendment. 
The bill to amend the act, entitled “An act for 


the imposing more specific duties on the importa- 


tion of cèrtaia articles, and, also, for levying and 
collecting light-money on foreign ships or vessels, 
and for other purposes,” was read'the second time, 
and referred to Messrs. S; SMITH, ANDERSON, and 
Jackson, to consider and report thereon to the 
Senate. : 

A. message:from the House of Representatives 
informed the Senate that the House have passed 
a bill, entitled “An act,authorizing the Corpora- 
tion of Georgetown to make a dam or causeway 
from Mason’s island to the western shore of the 
river-Potomac ;” in which they desire the concur- 
rence of the Senate. 


piersi Fray, December 14. 

“The bill yesterday brought up from the House 
of Representatives for concurrence, entitled “An 
act authorizing the Corporation of Georgetown 
to make a dam‘ or causeway from Mason’s island 
to the western shore of the river Potomac,” was 
read, and-ordered to the second reading. 

Mr. S. Smr, from the committee to whom 
was oy referred the bill to amend the act, 
-entitled “An act for the imposing more specific 
duties on the importation of certain articles, and, 
also, for levying and collecting light-money on 
foreign ships or vessels, and for other purposes,” 
reported the bill without amendment. 
-Lhe Senate-resumed the-second reading of the 
bill, entitled “An act declaring the assent of Con- 
g oan act of the General Assembly of the 
tate of North Carolina; and on motion to 
amend the bill by adding a proviso thereto, it was 


jéctbe postponed until Monday next. 

- Mr. Worruineron, from the committee to 
whom sundry petitions on the subject were refer- 
red, reported a bill.to divide the Indiana Territory 
into two separate Governments ; which was read, 
and ordered to the second Yeading. 
`- After the consideration of Executive business, 
and proceedings as the High Court of Impeach- 
ments, the Senate adjourned, 2 


Monpay, December 17. 


The credentials of Witttam B. GILEs, appoint- 
ed a Senator by the Legislature of the Common- 
wealth of Virginia, in the room of Wilson C. Ni- 
cholas, resigned, and the credentials of Anpraw 
Moors, appointed a Senator by the Legislature 
of the Commonwealth of Virginia, in the room 
.of Abraham B. Venable, resigned, were severally 
read, and the oath was administered to them, re- 
spectively, as the law prescribes. , 

The Senate resumed the second reading of the 
bill, entitled “An act declaring the assent of Con- 
gress to an act of the General Assembly of the 
State of North Carolina;” and on motion that the 
bill, entitled ‘An act declaring the assent of Con- 
gress toian act of the General Assembly of the 


weed that the further. consideration of this sub-` 


State of North Carolina,” together with the said 
act of the State of North Carolina and the act of 
the State of Tennessee, passed in pursuance there- 
of, be referred to a select committee; that said 
committee be instrueted to inquire what have 
been the acts and proceedings of the States of 
North Carolina and Tennessee in relation to the 
lands claimed by the United States within-the 
State of Tennessee, under the deed of cession 
from the State .of North Carolina, executed in 
December, 1789, to state facts and make a report 
thereon; and that the amendment proposed on the 
14th instant to the bill now under the considera- 
tion of the Senate, be referred to the same com- 
mittee. A division of the question was called, 
and it was agreed that the bill now under the con- 
sideration of the Senate be committed; and on 
the question ‘to agree-to-the other division of. the 
motion as an instruction to the committee, it was 
determined in the affirmative; and Messrs. BRAD- 
LEY, ANDERSON, and GiLEs, were appointed the 
committee. 

The Senate resumed: the consideration of. the 
resolution to authorize the President of the Unit- 
ed States to appoint an agent to inquire into, and 
report on, the occupancy and titles of the lead 
mines in Louisiana; and the consideration there- 
of was further postponed.. 

Mr. S.. Smrrg gave notice that he would, to- 
to-morrow, ask leave to bring in a bill supple- 
mentary to the act, entitled “An act to provide 
for the organization of the militia of the District 
of Columbia.” . 

. The bill, entitled “An act authorizing. the Cor- 
poration of Georgetown to make‘a dam or cause- 
way from Mason’s island to the western shore of 
the river Potomac,” was read the second time, 
and referred to Messrs. S. Smira, Gunes; and 
Apams, to consider and report thereon. 


iene 


Tuespay, December 18. 

Agreeably to notice given’ yesterday, Mt. S. 
Smits had leave to bring in a bill supplementaty 
to the act, entitled “An act to provide for the. or- 
ganization of the militia. of the District of Co- 
lumbia ;” and the. bill was read, and ordered to 
the second reading. 

- The bill to divide the Indiana Territory into 
two separate Governments. was read-the second 
time, and ordered to lie for consideration. 

The Senate resumed the second reading of the 
bill to amend the act, entitled “An act.for the im- 
posing more specific duties on the importation. of 
certain articles, and, also, for levying and collect- 
ing light-money on foreign ships or vessels, and 
for other purposes; awd on motion to insert a 
proviso thereto, it was agreed that the considera- 
tion of the bill and the amendment be postponed. 

Mr. Logan presented the petition of Thomas 
Ketland, of Philadelphia, merchant, stating that 
he, with John Ketland and James Williamson, 
were. in June, 1799, owners of the ship Washing- 
ton, during a voyage to Batavia, and praying the 
allowance of a drawback on exportation of certain 
merchandise; in the said ship imported, for rea- 
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sons stated in the petition ; and the petition was 
read, and ordered to lie on the table. 


Wepnespay, December 19, 

The bill supplementary to the act, entitled “An 
act to provide for the organization of the militia 
of the District of Columbia,” was read the second 
time, and referred to Messrs. SUMTER, S. SMITH, 
and BrapLey, to consider and report thereon to 
the Senate. 

- The Senate resumed the second reading of the 
bill to.amend the act, entitled “An act for the im- 
posing more specific duties on the importation of 
certain articles, and, also, for levying and collect- 
ing light-money on foreign ships. or vessels, and 
for other purposes ;? and.» — 

Ordered, ‘That the consideration thereof be 
further postponed until to-morrow. 

A message from the House of Representatives 
informed the. Senate that the House have passed 
a bill, entitled “An act to provide for completing 
the valuation of lands and dwelling-houses and 
the enumeration of slaves in South Carolina, and 
for other purposes ;” a bill entitled “An act to 
amend the act, entitled ‘An act for the govern- 
ment: and regulation of the seamen in the mer- 
chants’ service ;” and a bill, entitled “An act giving 
power to the stockholders of the Marine Insurance 
Company of Alexandria to insure against fire ;” 
in which bills they desire the concurrence of the 
Senate. ; 

The bills were read and ordered to the second 
reading. . 

-Tbe Senate resumed the second reading of the 
bill to divide the Indiana Territory into two sep- 
arate governments; and ordered that the bill pass 
to the third reading. 


Tuurspay, December 20. 

The. bill, entitled “An act to amend the act, 
entitled ‘An act for the government and regula- 
tion of seamen in the merchants’ service,” was 
read the second time and referred to Messrs. 


Senate resumed the second reading of the 
mend the act, entitled “An act for the im- 
e specific ‘duties on the importation of 
les, arid also for levying and collect- 
ney on ‘foreign ships or vessels, and 
rposes ;” and the biil; and amendment 


| thereunto proposed, was referred to Messrs. Sans 


UEL SMITH; Gites, and BRECKENRIDGE, to cons: 
sider and report thereon to the Senate. TE 
The bill to divide the Indiana Territory Into: 
two separate governments. was read the third:time;: 
and the further consideration thereof postponed. < 
Mr. Apams gave notice that on Monday next: 
he should ask leave to bringin a bill, in addition: 
to “An act to make provision. for persons that: 
have been disabled by known wounds received in 
the actual service of the United States; during 
the Revolutionary war,” passed March 3;1803, . 
After proceedings as the High’ Court of Im- 
peachments, the Senate adjourned. eg 


Fripay, December 21.°" a 
The Senate resuméd thé third reading ofthe 
bill to divide the Indiana Territory into two sep- 
arate governments; and,.on motion to amend'the 
bill, it was agreed that the consideration thereof 
be further postponed. et 
On-motion, thatthe President of the Senate and 
Speaker of the House of Representatives be, and: 
they are hereby, authorized to adjourn the respec- 
tive Houses on this day to Monday. .the last day. 
of this month, it was agreed that the-considera-. 
tion of this motion be postponed until. Monday 
next. “Agha A 
After proceedings as the High Court of: fm- 
peachments, the Senate adjourned. ai ile. 


Monpay, December 24. 


The Senate resumed the third reading of the 
bill to divide. the Indiana: Territory into two sep-. 


arate governments, and having amended th 
Resolved, That this bill do pass, that i 
grossed, and that the title thereof be “An: 
vide the Indiana Territory into-two. separ: 
ernments.” : : 
Agreeably to notice on the:20th instant, Mı 
Avams asked and obtained leave to bring ina bill, 
in addition to “An-act to make provision for pe 
sons that have been disabled: by known. wounds 
received in the actual service.of the United States, 
during the Revolutionary. war;” and the bill was 
read and ordered to.the second reading: 
After proceedings as the High. Court. of Im- 
peachments, the Senate adjourned... 


Wenpnespay, December 26. 


Joun Brown, from the State of Kentucky, 
tended. 

The bill, in addition to “An act to make pro- 
vision for persons that have been disabled by known 
wounds, received in the actual service of the Uni- 
ted States, during the Revolutionary war? was 


'} read the second time and referred to Messrs, An- 


ams, Batpwin, and Brown, to consider and report: 


thereon. 
A message from the House of Representatives 


informed the Senate that the House have passed 


a bill, entided “An act for establishing rules and 


‘articles for the government of the armies of the 


United States ;” a bill, entitled “An act declaring 


a 
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Camibridge; in the State of Massachusetts, to. bé 


a port.of delivery -and a bill; entitled “Ån act. 


to regulate the clearance of armed merchant ves- 


sels;”-in which bills they desire the concurrence |. 


ofthe Senate. They have passed the bill, sent 


from the Senate for concurrence; entitled’ “An act |; 
for: the disposal of certain copies of the laws of 
the United States,” with amendments ;. in which 


they desire the concurrence of.the Senate. 
. The three first bills mentioned: in the ‘message 
were'read and ordered to the second reading. 
The Senate took into-consideration the amend- 
ments of the House of Representatives to their 
bill, entitled “An: act: for the {disposal of certain 
copies of the laws of the United States; and the 
further consideration thereof was postponed. 


.....Fripay, December 28. 
> The bill;entitled “An act declaring Cambridge, 
inthe State of Massachusetts; tobe a port of de- 


livery,” was read the second time and refetred to: 


Messrs. MITCHILL, PickERine, and Apams, to con- 
sider. and report thereon. — . VEDI 

The bill, entitled, “An act to regulate the clear- 
ance of armed merchant vessels,” was read the 
second time... =" 

_Mr. Mircartiu presented the memorial of the 
Chamber of Commerce of the city of New York, 
signed by their President, showing cause why 
merchantmen should be permitted to arm in cer- 
tain cases, and respectfully stating the principles 
on which a bill on the subject should pass; and 
the memorial was read. : : 

x Ordered, That the bill last read be referred to 
Messrs. Mircuity, BALDWIN, GILES, BRECKEN- 
i and Logan, to consider and report thereon. 
bill, entitled “An act for establishing rules 
and articles for the government of the armies of 
the United States,” was read the second time and 
referred to Messrs. Jackson, BRADLEY, SUMTER, 
ANDERSON, and Smrru, of New York, to consider 
and report thereon, ~ i 

A message from the House of of Representa- 
tives informed the Senate that the House have 


passed a bill, entitled “An act for the relief of 


Charlotte Hazen, widow and relict of the late 
Brigadier General Moses Hazen,” in which they 
desire the concurrence of the Senate. ës 

The bill was read and ordered to the second 
reading. 

Mr. Wortuineton, from the committee to 
whom,.on the 3d instant, the subject was referred, 
reported a bill concerning certain public roads; 
and the bill was read, and ordered to the second 
reading, 

Mr. WORTHINGTON gave notice that he should, 
.on Monday next, ask leave to bring in a bill con- 
cerning the mode of surveying the public lands of 
the United States, 

“The Senate resumed the consideration of the 
amendments of the House of Representatives to 
their bill, entitled “An act for the disposal of cer- 
tain copies of the Laws of the United States,” 
and concurred therein. 

Mr. BRECKENRIDGE gave notice that he should, 


was referred, on the 28 
“An act declaring Cambridge, in the State ‘of 


on Monday next, ask leave to bring in a bill to 
extend jurisdiction in certain cases to the 
and Territorial Courts. 


State. 


After proceedings as the High Court of Im- 
peachments, the Senate adjourned. 


Monpay, December s1. 


The bill concerning public roads was read the: 
second time, and ordered to lie for consideration; 
The bill, entitled “An act for the relief of Char- 
lotte Hazen, widow and relict of the late Briga- 
dier General Moses Hazen,” was read the second. 
time, and referred to Messrs. Mircniiy, BALDWIN;; 
and BRADLEY, to consider and report thereon" 
“Mr. Mircuinr, from the committee to whom. 
28th instant, the bill, entitled: 


Massachusetts, to be a port of delivery,” reported 
the bill without amendment... a ee 
Agreeably to notice given‘on the 28th instant,’ 
Mr. Wortuineton asked and obtained leave ‘to: 
bring in a bill concerning the mode of ‘surveying: 
the lands’ of the United States, and’ the bill was: 
read and ordered to the second reading. . 
A message from the House of Representatives: 
informed the Senate that the House have passed a: 
bill, entitled “An act for the relief of John Steele; 
and a bill, entitled “Ain act to amend. the charter: 


of the town of Alexandria;” in-which bills they 


desire the concurrence of the Senate: - oe 

The bills mentioned in the message were read; 
and ordered to the second reading: oiio n5 

Mr. GiLes presented the memorial of the, plants: 
ers, merchants, and others, inhabitants of Louisi- 
ana, remonstrating against certain. laws* which‘ 
contravene their rights, and respectfully. petition-: 
ing for redress. aiai ng athe egipat 

Agreeably to notice, given on the'28th instant, 
Mr. Breckenripes asked and obtained leave to 
bring in a bill to extend jurisdiction in certain 
cases to the State and Territorial Courts;.and the 
bill was read, and ordered to the second reading.: 

The following Message was réceivéd: from the: 
PRESIDENT OF tue UNITED STATES 
To the Senate and House of DS za 

Representatives of the United States : 

The enclosed letter, written from, Malia by Richard 
O’Brien, our Jate Consul at Algiers, giving some details 
of transactions before Tripoli, is communicated for the: 
information of Congress. TH. JEFFERSON, 

DECEMBER 31, 1804. i } 


The Message and letter thercin referred to were 
read and ordered to lie for consideration. ; 

The Presipent laid before the Senate a letter’ 
from the Attorney General of the United States, 
in reply to the order of the Senate, of the 15th of 
April, 1802, on the subject of the lands of the 
United States within the State of Tennessee; 
which was read and referred to the committee 
appointed on the 16th instant, on the bill, entitled. 
“An act declaring the assent of Congress to an 
act of the Gencral Assembly of the State of North 
Carolina,” to consider and report thereon. © 


After the consideration of the Executive busi- 
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ness, and proceedings as the High Court of Im- 
: peachments, the Senate adjourned. 


Turspay, January 1, 1805. 
The Senate transacted no business to-day. 


Wennespay, January 2. 

The bill, entitled “An act for the relief of John 

Steele,” was read the second time. 
A message from the House of Representatives 
informed the Senate that the House have passéd 
a bill, entitled “An act giving further time to reg- 
ister the: evidences of titles to land south of the 
State of Tennessee ;” and a bill, entitled “An-act 


making appropriations for the support of the Navy" 


of the United States during the year oné thousand 

eight hundred and five in which bills they desire 

the concurrence of the Senate. l 
After proceedings as the High 


Court of Im- 
peachments, the Senate adjourned. - ; 


Taruspay, January 3. 


A message from the House of Representatives 
informed the Senate that the House have passed 

a bill, entitled “An act supplementary to the act, 

= entitled ‘An act to regulate the collection of duties 
< on imports and tonnagé;” and a bill, entitled “An 
- act for carrying into more complete effect the 
tenth article of the Treaty of Friendship, Limits; 


desire the coicurrence of the Senate. > 

The bills were read, and ordered to the second 
reading. ae 

The bill, entitled “An act making an appropri- 
ation for the support of the Navy of the United 
o States during the year 1805,” also, the bill; enti- 
© tled “An act giving further time to register the 
evidences of titles to land south of the State of 
Tennessee,” brought up on the 2d instant from the 
House of Reptesentatives for concurrence, were 
read, and ordered to the second reading. 

After proceedings asthe High Court of Im- 
peachments, the Senate adjourned. 


Fripay, January 4. 


The Senate resumed the second reading of the 
bill, entitled “An act for the relief of John Steele,” 
and it was referred to Messrs. Tracy, ANDERSON, 
and Smrra, of Ohio, to consider and report thereon, 

The Presipent communicated a letter from 
Pierce Burer, Esquire, late a Senator from the 
State of South Carolina, dated the 15th of De- 
cember last, notifying the resignation of his seat 
in the Senate. 

The biil, entitled “An act making appropriations 
for the support of the Navy of the United States 
during the year one thousand eight hundred and 
five,’ was read the second time, and referred to 
Messrs. BALDWIN, FRANKLIN, and Smira of Mary- 
land, to consider and report thereupon. 

The bill, entitled “An act to amend the charter 
of Alexandria,” was read the second time, and re- 
ferred to Messrs. BALDWIN, BRADLEY, and Con- 
DIT, to consider and report thereon. 


and Navigation, with Spain;” in which bills they 


| pany of Alexandria to insure‘against fire,” T 


Mr. Mrrcuitt, from the. committee to whom: 
was referred -on the thirty-first of December last,’ 
the bill, entitled “An act for. the -relief of :Char.. 
lotte Hazen, widow and ‘relict of the late Brig- 
adier General Moses Hazen,” reported the: bill 
with amendments ; ‘which were read and ordered 
to lie for consideration, © .—-. sagt hea 

Mr. Apams, from the committee to whom-was: 
referred, on the twenty-sixth of December lasty: 
the bill in addition. to “ An act to make-provision 
for ,persons that-have been disabled. by known: 
wounds received in the actual service. of. the Uni- 
ted States during the Revolutionary war,” reports 
ed the bill without amendment. S 

. The bill, entitled “An act giving further-tim 
to register the evidences of. titles to lands -south;. 
of the State of Tennessee,” was read the second: 
time, and referred to Messrs. BRADLEY; BREcKEN-.’ 
RIDGE, and BALDWIN, to consider and make.a te-. 
port thereon. ee, : 

The bill, entitled “An act supplementary to the 
act, entitled ‘An act to regulate the- collection of. 
duties on imports and tonnage,” was read the sec:. 
ond time, and referred to Messrs. Smirx.of Mary- 
land, .MrroniLt, and ELLERY, to consider and 


report thereon. ey 

The bill, entitled “An-act for carrying intomere 
complete effect the tenth article of the Treaty-0 
Friendship, Limits, and Navigation, with Spain% 
was read the second time, and referred-to Messtis. 
FRANKLIN, Bapwin, and Apams,to consider and 
report thereon. Ds ee en ed gee ae 

The bill concerning the mode of. surveying the 
public lands of the. United States was read the. 
second time, and ‘referred. to Messrs. WorTtHING- 


‘von, Brown, and BRECKENRIDGE; to consider and 


report thereon. ; 7 
Mr. Smira of. Ohio, from the committee- to 
whom was referred, on the twentieth of: Decem- 
ber last, the bill, entitled. “An act-giving “power to 
the stockholders of the Marine-Insurance Com» 


ed the bill with amendment. SS : 
The bill to extend jurisdiction in certain cases, 
to the State and Territorial Courts, was read the 
second time, and referred to Messrs. Brecren- 
RIDGE, Batpwin, and Gies, to consider and re- 
port thereon. . se wage 
Mr. FRANKLIN, from the committee. to whom 
was referred. on the twentieth of December last; 
the bill, entitled “An act to amend: the act, enti- 
tled ‘An act.for the government and regulation of 
seamen in the merchants’. service,” reported: the’ 
bill with amendment. ae 
On motion, the petition of the merchants, plant- 
ers, and others, inhabitants of Louisiana, pre- 
sented on the thirty-first of December last, was 
read, and referred to Messrs. Gies, Franxuin, 
Anperson, Tracy, and Batpwin, with liberty’ 
to report by bill or otherwise. 
The Senate resumed the second reading of the 
bill, entitled “An act declaring Cambridge, in the 
State of Massachusetts, to be a port of delivery.” 
Ordered, That it pass to the third reading. 
Mr. BRECKENRIDGE gave notice that he should, 
on Monday next, ask leave to bringin a bill-for 
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ascertaining and: adjusting the titles and claims | 


to: land within the Territory of Orleans: and the 
district of Louisiana. 4 eee 


4 


Monpay, January 7.: 


The letter of Prerce Butter, Esq., announcing |: 


the resignation of his seat inthe Senate, -was 
read. H 


Mr. Smrra of Maryland, fromthe committee 


to-whom was referred on the twentieth of Decem 
ber last, the bill-to amend: the act, entitled “An 
act for the imposing mòre ‘specific duties on the 
importation of certain-articles, and, also, for levy- 
ing and. collecting light-money on foreign ships 
or vessels, and for other purposes,” together: with: 
the amendments thereto 


‘without amendment. = =s 


- -T'he Senate-took-into-consideration the amend- 


ment reported on the fourth instant, to the bill, 
entitled “An act giving power to the stockholders 


of the Marine Insurance Company of -Alexan- 


dria, to insure against fire;” and the considera- 
tion thereof: was postponed until to-morrow. 


. Mr. Mrrenixt, from thé committee to whom} 
was. referred, on the twenty-eighth of December | 


last; the bill, ‘entitled “An act to regulate the 
clearance of armed merchant vessels,” reported 
amendments thereto, which were read, and or- 
dered. to lie for consideration. ; 

A message from the. House of Representatives: 
informed the Senate that the House have passed: 
the bill sent: from the Senate for their concurrence, 
: entitled “An act to divide the Indiana Territory 


into.two separate governments,” with an amend- 


ment, in which they desire the concurrence of the 
Senate. M: 
The Senate took into consideration the amend- 


ments reported on the fourth instant to the bill, | 


entitled “ An act for the relief of Charlotte Ha- 
zen, widow and relict of the late Brigadier Gen- 
eral Meses Hazen,” and, after debate, the consid- 
eration thereof was postponed. 

~Mr. Smira of Maryland, from the committee 
to.whom was referred on the seventeenth of De- 
cember last the bill, entitled “An act authorizing 
the Corporation of Georgetown: t0-make a dam 
or causeway from Mason’s Island to the western 
shore-of the river Potomac,” reported amend- 
ments thereto, which were read: and ordered’ to 
lie for consideration. 


The Senate resumed the second reading of the 


bill in addition to “An act making provision for 
persons that have been disabled by known wounds 
received in the actual service of the United States, 
during-the Revolutionary war,” and after having 
amended the bill, the consideration thereof was 
farther postponed. 

“The Senate took into consideration the amend- 
ment reported on the fourth instant to the bill, 
entitled, “An act to.amend the act, entitled ‘An 


act for the government and regulation of seamen | 


in the merchants’ service? and having agreed 
thereto, the: bill was ordered toa third reading 
as amended, 

A motion was made as follows: 


proposed, reported them: 


“ Resolved, That the journals of the proceedings of the 
: Senate sitting for the. purpose of trying the impeach- 
į ments in the cases of William Blount, John Pickering, 
‘and Samuel Chase, be published as an appendix to 
‘the Legislative Journals of the Senate, for the present 
session.” : i 

: The Senate resumed the second reading of the 
| bill concerning certain publie roads,and an amend- 
ment thereto was read and submitted for consid- 
| eration. ; 

The bill, entitled “An aet declaring Cambridge, 
n the State of. Massachusetts, to be a port of de- 
livery,” was read the third time, and passed. _ 
The amendment of the Hoúse of Representa- 
: tives to-the bill, entitled “An act to. divide the In- 
| diana Territory into two separate governments,” 
. Was read, and submitted for consideration. ` 
'. Agreeably-to notice given oa the fourth instant, 
:Mr. BRECKENRIDGE asked and obtained leave to 
¡bring in a bill for. ascertaining and adjusting the 
titles and claims to land within the Territory of 
‘Orleans and the district of Louisiana; and the 
bill was read and ordered to the second reading. 


Tuzspay, January 8. 

Mr. Brapiey, from the committee to whom 
‘was referred. on the 17th of December last the 
bill, entitled “An act declaring the assent of Con- 
gress to an act of the General Assembly of the 
‘State of North Carolina, together with the said 
act of the State of North Carolina, and theact of 
‘the State of Tennessee,.to inquire what have been 
the acts and proceedings of. said State, in relation 
to the lands claimed by the United States within 
‘the State of Tennessee, made report; which was 
read, and ordered to lie for consideration. 

The following resolutions were read and sub- 
mitted for consideration. 

“ Resolved, That one or more land offices be opened 
for the sale of the public lands.of the United States, on 
which the Indian title may have been extinguished, in 
the State of Tennessee.” ; 

“ Resolved, That Commissioners be appointed, with 
-ample powers, to settle all disputes relative to the lands 
ceeded by North Carolina to the United States, and 
‘to quiet all claims agreeable to the conditions of the 
cession.” ; 

“ Resolved, After satisfying all just claims, and the 
expenses incident thereto, that one —— part of all the 
‘public lands belonging to the United States ought to 
.be appropriated for the use of a college or university in 
said State, forever; one part for the use of schools 
for the instruction of children, forever; and five per 

cent. on the net proceeds of the sales of the public 
lands, for the purpose of making roads : Provided, the 
State of North Carolina shall consent to the appropria- 
‘tions aforesaid.” 

The Senate resumed the consideration of the 
-amendment of the House of Representatives to 
‘the bill, entitled “An act to divide the Indiana 
| Territory into two separate governments,” and 
‘concurred therein. 

Mr. WORTHINGTON, from the committee to 
whom was referred on the 4th instant, the bill 
‘concerning the mode of surveying the public lands 
-of the United States, reported it without amend- 
“ment, R 
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Mr. SumTER, from the committee to whom was | ing adopted the report, the bill. was orüered to 
referred on the 19th of December last, the bill | the third reading as amended. 
. supplementary to the act, entitled “An act to pro-| The amendment reported to the bill entitled 
» vide for the organization of the militia of the}“Anact authorizing the Corporation of Ge eorge- 
. District of Columbia,” reported it without amend- | town to make a dam or causeway from: Masan’s 
_ ment. Island tothe western shore of the river Potomac” 
The Senate resumed the consideration of the} was resumed; and it.was-agreed that the further 
: amendment reported to the bill, entitled “An act consideration ‘thereof should be. the. „order of thè 
for. the relief of Charlotte ‘Hazen, widow and | day for Monday next. 
- relict of the late Brigadier General Moses Ha- 


The Senate took into consideration. the: 
: zen,” and on motion to agree to the amendment, | ment reported. to the bill, entitled “A n.act to:reg: 
a division of the question was called for, and that 


ulate the clearance of armed merchant vessels, 2” 
it should be taken on striking out; which passed | and, after debate, the Senate adjourned.:: 
in the negative. 


| Ordered, That the consideration of this bill be 
= postponed until to-morrow. = 


FRIDAY, January 11. 


Mr. Batowin, from the committee to whom 
was referred,.on "the 9th. instant, the bill, entitled 
“An act for the relief of Charlotte Hazen: Ww 
and relict.of the late Brigadier General Moses 
Hazen,” reported. the bill with an amendment, * 

The bill to amend the aet, entitled “An act for 
the imposing more specifie duties on the importa- 
tion of certain articles, and, also, for levying and 
| collecting ‘Hght-money on foreign ships and ves- 

sels, and for other purposes,” was read the ‘thir 
time and passed. 

The Senate resumed the considération 0 the 
amendments reported to the bill, entutled 
to regulate the clearance of armed: meré 
sels,” and, on motion“to adopt. the: first amend- 
ment reported, which goes to Increase ‘the penalty 
of the bond, by insertion, after the word “furni. 
ture,” of the words “and also in the additional 


Wepbnespay, January 9. 


~ Thè Senate resumed the second reading of the 

bill, entitled “An-act for the. relief of Charlotte 
Hazen, widow and relict of the late Brigadier | 
General Moses Hazen,” and after debate, the bill 
was committed to Messrs. BALDWIN, FRANKLIN, 
and Mac.ay, to consider and report thereon. 

The bill, entitled “An act toamend the-act, en- 
titled ‘An act for the government and regulation 
of seamen in the merchants? service,”.-was read 
< the third time. 

Resolved, That this bill do pass with an amend- 
~ ment. 

The Senate resumed the second reading of the 
_ bill, entitled “An act giving power to the stock- 
holders of the Marine Insurance Company of Al- 
exandria, to insure against fire.” and on the ques- 
tion; Shall this, bill pass to the third reading ? it 
he determined in the negative. So the bill was 
ost. 

Mr. Batpwin, from ‘the committee ‘to whom 
was referred on the 4th instant, the bill, entitled 
“An-act making appropriations for the support of 
the Navy of the United States during the year 
one thousand eight hundred and five,” reported an 
amendment thereto, which was read, and ordered 
to lie for consideration. 


iga 


ative—yeas 12, nays 18, as follows: 2 ee 
Yeras—Messrs. Anderson, “Baldwin, “Breakentid re 
Cocke, Condit; Franklin, Jackson, Logan, Max 
Moore, ‘Sumter, and Worthington. aS 
Navs—Mesers. ‘Adams, Bradley, . Brown, ayton, 
Ellery, Hillhouse; Howland, Mitchill, Olcott, Pickering, 
Plumer, Smith’ of: Maryland, Smith ‘of New York, 
Smith of Ohio, Smith of Vermioñt, Stone, and Wright 


Ordered, That thé further consideration 


bill and amendments be postponed util M 
next. 


> 


Monpay, January 14, os. 

Mr. Sumer, from. the committee.to- “whom. was 
referred, on the 20th December last, the bill, enti- 
tled “An act to ‘provide for the completing the 
valuation of lands and dwelling-houses, and the. 
enumeration of slaves, in South “Carolina, ang 
other purposes,” reported the bill without ame : 
ment, 

Mr: BRECKENRIDGE, from the ‘committee. to 
whom. was referred, on the 10th instant, the bill 
to extend jurisdiction i in certain cases to the State 
and Territorial: Courts, reported the bill ‘with 
amendments; which were read and ordered to lie 
for consideration. 

Mr. Logan presented the memorial and petition 
of the Board. of Directors of the Philadelphia 
Typographical Society, praying an additional duty 
on the importation of foreign books; which was 
read and ordered to lie on the table. 


Tuorspay, January 10. 

Mr. Jackson, from the committee to whom was 
ferred, on the 28th of December last, “An act 
for establishing rules and articles for the govern- 
ment of the armies of the United States,” reported 
the bill with amendments; which were read, and 
dered to lie for.consideration. 

‘The bill for ascertaining and adjusting the titles 
and:claims to land within the Territory of Or- 
leans and the district of Louisiana, was read the 
second time, and referred to Messrs. BRECKEN- 
RIDGE, SMITH of Vermont, and ANDERSON, to con- 
sider and report thereon. 

The Senate took into consideration the amend- 
ment proposed to the bill to amend the act, enti- 
tled “An act for imposing more specific duties on 
the importation of certain. articles, and, also, for 
levying and collecting light-money on foreign 
ships or vessels, and for other purposes;” and hav- 
8th Con. 2d Szs.—2 
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... Phe Senate resumed the second reading of the | 
entitled “An act to: regulate. the clearance 
of armed merchant vessels,” together with the 
amendments reported thereto; .and-the bill and 
amendments were. referred to Messrs. SMITH of 
Maryland, Batpwin,-Giues, Tracy, and BRECK- 


pill, 


ENRIDGE, to consider-and-report. thereon. 


: Mre FRANKLIN, from the committee to whom 
was referred, on the 4th instant, the bill, entitled 
“An act for carrying into more complete effect the 


tenth article of the ‘Treaty of Friendship, Limits, 
and Navigation, with Spain,” reported the: bill 
with amendments. : E 

On motion, it was. 


Resolved, That the members of the Senate, 


from a sincere desire of showing every mark 
of respect to the honorable SAMUEL J, POTTER, 


deceased, late a. member. thereof, will: go into 


Mourning for him-one month, 


for him by. the usual mode, 
of wearing a crape round the : 


left arm. 


Tuespay, January 15. 
The Vice Presipent being absent, the Senate 


proceeded to the choice of a President pro tempore, 
‘as the Constitution provides, and the honorable 


JOSEPH ANDERSON was elected. 


“Ordered, That the Secretary wait on the Presi- 


the Vroe Presipent being absent, the’ Senate 
have elected the honorable Josnpu ANDERSON 
President of the Senate.pro tempore. 


dent of the United States and acquaint him that, 


unication to the House of Representatives. 
_, James A. Bayar, from the State of Delaware. 
attended. His credentials having been presented 
and read on the 23d of November last, the oath 
‘was administered to him by. the President, as the 
law prescribes, and he took his seat in the Senate. 
“Mr. Tracy, from the committee to whom was 
referred, on the 4th instant, the bill, entitled “An 
act for the relief of John Steele,” reported it with- 
out amendment. . 
Mr. FRANKLIN notified the Senate that he 


should, to-morrow, ask leave to bring in a bill giv- 
ing the assent of Congress to an act of the Legis- |. 


lature of, North, Carolina, passed on. the 19th De- 


cember, 1804, entitled “An act for the- relief of 


‘foreign seamen brought into the port of Wil- 
mington.” a ‘ 
` A message from the House of Representatives 
informed the Senate that the House have passed 
a bill, entitled “An act making an appropriation 
for completing the south wing of the Capitol at 
the City of Washington, and for other purposes ;” 
also,-a bill, entitled “An act further to amend an 
act, entitled “An act regulating the grants of land, 
and providing for the ‘disposal of the lands of the 
United States south of the State of Tennessee ;” 
in which bills they desire the concurrence of the 
Senate. i 
_ The-bills were read-and ordered to a second 
xeading, 

The Senate resumed the consideration of the 
amendments reported to the bih, entitled “An act 
authorizing the Corporation of Georgetown to 


Ordered, That the Secretary make a like com- 


make a dam or causeway from Mason’s Island to 
the western shore of the river Potomac,” and, 
having disagreed thereto, 

Ordered, That the bill pass to the third reading. 


- Wepnespay, January 16. 

The bill, entitled “An att makiag an appropri- 
ation for completing the south wing of the Capi- 
tol at the City of Washington, and for other pur- 
poses,” was read the second time and referred to 
Messrs. MrroniLL, Logan, and WORTHINGTON, 
to consider and report thereon. ` 

The bill, entitled “An act further to amend an 


act, entitled ‘An act regulating the grants of land, 


and providing for the disposal of the lands of the 
United States south of the State of Tennessee,” 
was read the second time and referred to Messrs. 
Jackson, BRADLEY, and FRANKLIN, to consider 
and report thereon. a ee 
_Agreeably to the notice given yesterday, Mr. 
FRANKLIN asked and obtained’ leave to bring in a 
bill giving the assent of Congress to an act of the 
Legislature of North Carolina, passed on the 19th 
of December, 1804, entitled “An act for the relief 
of foreign seamen brought into the port of. Wil- 
mington; and the bill was read and ordered to the 
second reading. ~~ 
` The Senate took into consideration the amend- 
ment reported on the 11th instant-to the bill, eh- 
titled “An act for the relief of Charloite Hazen, 
widow and relict of the late Brigadier General 
Moses Hazen;” and the amendment was adopted, 
and the bill ordered to the third reading as 
amended. 
The bill, entitled “An act authorizing the Cor- 
poration of Georgetown to make a dam or cause- 
way from Mason’s Island to the western shore of 


the river Potomac,” was read the third time and 


passed... ; ; : : 
„The Senate resumed the second reading of the 
bill concerning certain public roads, together 


-with the amendment proposed thereto; anid, after 


debate, the Senate adjourned. 


Tuorspay, January 17. 


Mr. Mircuitt presented the petition of sundry 
merchants of the city of New York, praying that 
the period. for the payment of bonds given for 
the duties on goods imported from South America 
and the West Indies, may be extended, for reasons 
stated therein; and the petition was read and 
referred to the committee appointed ‘on the 4th 
instant, to consider the bill, entitled. “An act sup- 
plementary to the act, entitled ‘An act to regulate 
the collection of duties on imports and tonnage,” 
to report thereon to the Senate. ; 

‘The bill giving the assent of Congress to an 
act of the Legislature of .North Carolina, passed 
the 19th of December, 1804, entitled “An act for 
the relief of foreign seamen brought into the port 
of Wilmington,” was read the second time, and 
referred to Messrs. FRANKLIN, Stone, and BRAD- 
LEY, to consider and report thereon. 

_ Mr. Mircuitu, from the committee to whom 
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pill without amendment. 


follows? 


‘Logan, Maclay, Mitchill, Moore, Smith of Maryland, 


miter, Worthington, and Wright. 


Olcott, Plumer, and Tracy. 


amended. 


FRIDAY, January 18. 


bill concerning certain public roads: 


words “ 


follows: : 


Brown, Condit, Ellery, Franklin, Hillhouse, Mitchill, 


and Sumter: 
Naxs—-Messrs. Anderson, Breckenridge, Cocke, 


Ohio, Worthington, and Wright. 

On the question, to insert the words “remaining 
two per cent:” it passed in the affirmative—yeas 
14, nays 11, as follows: 

g “Yra Mern. Adams, Baldwin, Bayard, Condit, 
Ellery, Franklin, Hillhouse, Mitchill, Olcott, Pickering, 
Plumer, Smith of New York, Stone, and Sumter. 
Naxs—Messrs. Anderson, Bradley, Breckenridge, 
Brown; Cocke, Dayton, Moore, Smith of Maryland, 
Smith, of Ohio, Worthington, and Wright. 

Ordered, That the consideration of the-bill be 
further postponed until Monday. next. 

A message from the House of Representatives 
informed the Senate that the House have passed 
a bill, entitled “An aet making appropriations 
for the support of Government for the year 1805,” 
in which they desire the concurrence of the 
Benate. They agree to the amendment of the 


Charlotte Hazen, widow and relict of the late 
Brigadier General Moses Hazen,” with an amend- 
ment; in which they desire the concurrence of 
the -Sepal 


“was referred, on the 16th instant, the bill, entitled 
“An-dct making an appropriation for completing 
the south wing of the Capitol at the City of 
Washington, and for other purposes,” reported the 


The Senate resumed the second reading of the 
bill concerning certain publie roads; and having 
agreed to sundry amendments, the further consid- 
eration of the bill was postponed until to-morrow. 

The bill, entitled “An act for the: reliefy of 
Charlotte Hazen, widow and relict of the late 
Brigadier General Moses Hazen,” was réad the’ 

hird time, further amended, and the blank filled 
swith the-words “two hundred;” and on the ques- 
tion, Shalt this bill pass as amended? -it was 
‘determined in the attirmattve= yeas 20, nays 8, as 


». Ygas—Messrs. aaron Bradley,. Breckenridge, 
Brown, Cocke, Condit, Ellery, Franklin, Howland, 


Smith of- New- York; Smith of Yemmt Stone, 


 Navs—Messrs. Adams, Baldwin, Dayton, Hilhhouse, 


So it-was Resolved, That this bill do pass asi- 


The Senate resumed the second reading of the 
and, on 
motion to strike out of section ist, line 5th, the 
‘one twentieth part,” and insert, “remain- 
ing two per cent,” a division was called for, and 
the question was taken on striking out:—whieh 
passed in the affirmative-—yeas 16, nays. 10 as, 


“Yzas— Messrs. Adams, Baldwin; Bayard, Bradley, 


icott, Pickering, Plumer, Smith of New York, Stone, 


ayton,. Logan, Moore, Smith of Maryland, Smith of 


Benate to the bill, entitled “An act for the relief of ; 


“The bill first. mentioned in- the-message wais 
read-and ordered to the second reading.: Lee 

The Senate took into consideration thi 
ment to their amendment tothe: bill“ 
tioned in the message 5 and concurred: 

Mr. Smirs, of:-Maryland, from. the’ ¢o 
to whom was referred, on: the 4th instant; ‘the: Pill, 
entitled “An act supplementary to the: act, 
entitled ‘An act to regulate the collection of duties 
on imports and tonnage,” reported an amendment `. 
thereto; which was read and ordered to lie for 
‘consideration: ; 

: Mr. Smita also reported, from. the Jast meñ- 
tioned committee, to whom was yesterday referred 
the petition-of certain merchants of the city of 
New York, that it would-be inexpedient to comply 
with the prayer of the petitiar 

Mr. FRANKLIN, from the còi 
was referred yesterday the bill giving “the “Asse 
of Congress toan act’of the Legislature of North 
Carolina, passed on the 19th of December, 1804, 
entitled “An act for the relief of foreign seanien 
brought into the port of Wilmington,” reported it 
without amendment. 

Mr. DAYTON presented the petition: of Benja- 
min Hovey, in’behalf of himself and associates, 
-praying a grant of the. pre-emption. right of--one 
‘hundred thousand acres of land in the Indiana 
‘Territory, for the encouragement Of.the association, 
‘having undertaken to open a passage from the 
head to the foot of the rapids ‘of the Ohio river 
and the petition was read and-referred to Messrs. 
Dayton, Smrru, of Ohio, and Brown, to consider 
and report thereon: oi 

The Senate resumed the tend reading of the 
bill concerning the mode of surveying the publie 
lands of the United States ; and on motig ad- 
journed, : : 


Mr. Moors, teported;f¥om the committee, 
that-they this day- mined and found duly en- 
rolled the. bill, entitled “An act for-the-relief of 
Charlotte Hazen,’ widow. and’ relict: of. she: date 


Brigadier General Moses Hazen.” 


de The bill, entitled “An act making appropria- 


tións for the- ‘support of Government for the year 
1805,” was read the second: time, and referred to 
Messrs. BALDW in, Brown, and: SMITH, of Mary- 
land, to consider and report thereon. 

Mr. Logan presented the petition of Henry and 
William Stewart, calico printers, praying that 
the allowance of drawback may be extended to 
the exportation of India muslins, ‘which they print 
and dye, in like manner as is provided on. the ex 
portation of white India muslins; and the petition 
was read, and ordered to lie on the table. ~: 

A message from the House of Representatives 
informed the Senate that the House have passed 
a bill, entitled “An act. to amend the-charter.of 
Georgetown, ” in which they desire the concur- 
rence of the Senate. 

The bill last -brought up for concurrence was 
read, and ordered to the second reading. 

‘The Senate resumed the second reading oO. the 
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bill concerning the mode of surveying the public 
lands of the: United States; and ov motion,it was 
-Agreed that: this bill be the order of the day for 
‘Wednesday next. 

Mr. Loaan presented a ‘petition signed Thomas 
fris, clerk;on behalf ofthe meeting of the rep- 
resentatives of the people called Quakers, in Penn-. 
Sylvania, New. Jersey, &c., stating that the peti- 


‘tloners, from: a sense of religious duty,-had again’ 


‘come: forward, to plead the cause of their oppressed 
‘and degraded fellow-men of the African race} and 
on the question, Shall this petition. be received ? 


it passed in the afirmative ice 19, nays.9, as | 


follows : . 


Yans Messrs. Adams, Bayard, Brown, Condit, 
nklin; Hillhouse, Howland, Logan, Maclay, Mit- 


chill, Olcott, Pickering, Plumer, Smith-of Ohio, Smith | 


of: Vermont, Stone, Sumter, W: ite, and Worthington. 
Messts. Anderson, Baldwin, Bradley, Cocke, 
oh, Moore, Smith of Maryland, Smith of New 
“York, and Wright. = ` 
So the petition was read. : 
Mr. Smita, of ‘Maryland, from the committee 
to whom was referred, on ‘the 14th. instant, the 
bill, entitled “An act to regulate the: clearance of 
armed. merchant vessels,” reported the bill: with 
amehdments, es i 


Turspay, January 22, 


- The Presipant laid before the Senate a letter 
from the Treasurer of.the United States, with his 
account from the first of October, 1803, to October | 
1, 1804; also the accounts of the War and Navy 
Bepartments for the same period; which were 
re; 


iad,and ordered to lie for consideration. 

A message from the House of Representatives 
informed the Senate that the House have passed 
a bill, entitled “An act authorizing the Postmas- 
ter General to make a new contract for carrying 
the mail'from Fayetteville in North Carolina, 
to Charleston in’ South Carolina 3” also, a bill, en- 
titled “An act making appropriations for the sup- 
port of the Military Establishment of the. United 
States, for the year 1805,” in which bills they 
desire the concurrence of the Senate. 

The bill was read, and ordered to the second 
reading. 

“The bil, entitled: “An act to amend the charter 
of: Georgetown, ” Was'read the second time, and 
referred to Messrs. Avams, Logan, and FRANK- 
Lin, to consider and report ‘thereon. 

The Senate resumed the second reading of the 
‘bill. supplementary to the act, entitled “An act to 
provide for the organization of the militia in the 

istrict.6f Columbia ;” and having amended the 
bill, on the question, Shall. this bill pass to the 
‘third reading’as amended? it was determined in 
the: ‘negative. ‘So the bill was lost. 

The Senate took into consideration the amend- 
iment reported on the 9th instant, to the Dill, enti- 
tiled “An-act making appropriations for the sup- 
port of the Navy of the United States, during the 
year 1805 ;” and having agreed thereto, the bill 
was ordered to the third reading as amended. 
“The Senate resumed the second reading of the 


bill entitled “An act making an appropriation for 
completing the south wing “of the Capitol at the 
City of. Washington ;” and the bill was ordered 
to-a third reading. 

The Senate resumed the second reading of the 
bill, giving the assent of Congress to an act of the 
Legislature of North Carolina, passed on the 19th 
December, 1804, entitled “An act for the relief of 
foreign seamen, brought into the port of Wilming- 
ton > and the bill was recommitted to the com- 
mittee to whom it-was referred on the 17th in- 
stant, further to consider and report thereon. 

The Senate resumed the second.reading of the 
bill entitled “An act declaring the assent of Con- 
gress to.an act of the General Assembly-of. the 
Stateof North Carolina,” together with the amend- 
ment reported ‘on the 8th instant; and it was 
agreed that they -be-the order of.the day for Mon- 
day next. o >s 

The Senate took‘into consideration the anita: 
ments reported on the 14th instant, to the bill en- 
tided “An act for carrying. into more complete 
effect the tenth article of the Treaty of. Friend- 
ship, Limits, and Navigation with Spain,” and 


having agreed to the amendments,” 


Ordered, That the bill pass to "the third read- 


‘ing as amended. 


Ratan? January 23, 

Mr. Mrrcui.i presented the memorial of a 
number of inhabitants of the city of New York, 
stating that inconvenience arises from depositing 
the revenue bonds for collection. in the Bank of 


the United States'and its branches, and praying 


the intérposition of Congress on the subject; and 
the memorial was read, and referred to Messrs. 
Mrrcuity, BALDWIN, and Smita, of Maryland, to 
consider and report thereon,“ = 

The bill, entitled “An act authorizing the Post- 
master General tomake a new contract for carry 
ing the mail from Fayetteville in North Carolina, 
to Charleston in South Carolina,”.was read the 
second time, and referred to Messrs. Smira of . 
New York, BrapLey, and.Jackson, to consider 
and report ‘thereon. 

The bill, entitled “An act making appropria- 
tions for the support of the Military. Establish- 
ment of the United States, for the-year 1805,” 
was read the second time, and’ referred to Messrs. 
BALDWIN, Jackson, and SMITH, of. Vermont, to 
consider and_ report thereon. 

Mr. BRECKENRIDGE, from the committee towhoin 
was referred, on the 10th instant, the “bill for as- 
cerfaining and adjusting the titles and claims to 
land within the Territory ‘of Orleans and the 
district of Louisiana, reported the bill without 
amendment. 

The bill; entitled “ An act making appropria- 
tions for the support of the Navy of the United 
States during the year 1805,” was read the third 
time as amended. 

Resolved, That this bill do pass with an amend- 
ment. 

The bill, entitled “An act for carrying into more 
complete effect the tenth article of the Treaty of 
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Friendship, Limits, and Navigation, with Spain,” 
was read the third time as amended, and passed. 


The bill, entitled “An act making’ an appropria- 


tion for completing the south wing “of the Capitol 
at the City of Washington, and for other pur- 
poses,” was read the third time; and, on motion, 
. the bill was amended, and passed with an amend- 
ment. 

The Senate resumed the second reading of the 
bill concerning the mode of surveying the public 


Jands of -the United States; and the bill was or- 


dered to.a third reading. 

A message from the: House of Representatives 
informed the Senate that the House have passed 
abill, entitled“ An act for the relief ofthe widow 
and orphan- children of Robert Elliott;” in which 
they desire the concurrence of the Senate. 


The bill last brought up for concurrence was- 


read, and ordered to the second reading. 


The Senate resumed the second reading of the 


bill concerning certain publie roads, and agreed 
toan amendment. The bill was then recommit; 
ted to Messrs. WORTHINGTON, Brown, FRANK- 
LIN, Surra-of Ohio, and BRECKENRIDGE, to con- 
sider and report thereon. 


Taourspay, January 24. 

The bill, entitled “An.aet for the relief of the 
widow and orphan children of- Robett Elliott,” 
was read the second time, and referred to Messrs. 
Mactay, Brapuey,and Batpwin, to consider and 
report thereon. 

The Senate took into consideration the amend- 
ment reported, on the 18th instant, to the bill, en- 
titled “An act supplementary to the act, entitled 
‘An act to regulate the collection of duties on im- 
ports and tonnage;” and, having adopted the 
amendment, the bill was ordered to the third read- 
ing as amended. 

The Senate resumed the second reading of the 
bill, entitled “An act to provide for the complet- 
ing "of the valuation of lands and dwelling-houses, 
and the enumeration of slaves in South Carolina, 
and for other purposes ;” and the bill was ordered 
toa third reading. 


The Senate took into consideration the motion 


made on the 7th of January last, “ That- the Jour- 
nals of the proceedings of the Senate ‘sitting for. 
the purpose of trying impeachments in the case 
of William Blount, John Pickering, and Samuel 
Chase, be published as an appendix. to the Legis- 
lative Journals of the Senate for the present ses- 
sion;? and it was referred to Messrs. GILES, 
renee and Batpwin, ‘to consider and report 
thereon.. 

A message from the House of Representatives 
informed the Senate that the House have passed 
a bill, entitled “An act for the relief of Alexander 
Murray 3” in which they desire the concurrence 

of the Senate. 
©: The bill last brought up for. concurrence was 
read, and ordered to the second reading. 

The bill concerning the mode of surveying the 
publie lands of the United States was read the 
third time, and passed. 


The Senate resumed the second reading. of the oe 
bill in addition. to “An act to make’ provision for- 
persons that have been disabled by known wounds 
received in the actual service of the United States 
during the Revolutionary war ;” and the further 
consideration: thereòf was.further postponed.: 

The Senate. resumed the consideration of, the. 
amendments reported on thé 10th instant, to the 
bill, entitled “Ai act for establishing rules. an 
articles for the government of the armies of. 
United States ;” and the amendments were amend~ 
ed, and in part adopted ; and the consideration. of 
the remainder thereof postponed. 


FRIDAY, January 35. 


The bill, entitled “An act for the: relief of Alex- 
ander Marray, » was réad the.second time, and 
referred to Messrs. SMITH of Maryland, Mireni 
and Waits, to consider and report thereon. 

The bill, entitled an act supplementary to the 
act, entitled ‘An act to Tegulate the-collection of 
duties on imports and tonnage,” was read the third 
time as amended, and passed. ae 

The bill, entitled “ -An act to provide. for. 
completing the valuation of lands and dwellin, 
houses, and the ‘enumeration of slaves. in South 
Carolina, and for other purposes,” was read the 
third time, and passed. 

A Message was received from the President of 


the United “States; by Mr. Coles, his Secretary. 


The Senate resumed the consideration. of-the 
amendments reported to the-bill, entitled “An aet 
for establishing the rules and articles for the gov- 
ernment of the armiesof the United States,” which 
were amended and adopted ;-and, having agreed 
to sundry amendments to the bill, it was: recom- 
mitted to Messrs. ADAMS, Wrieu’, and. Waits, 
further to consider and report thereon. 


SaTuRDAY,. January 26. : 
The Message received yesterday from the Pres- 
IDENT oF THE: UNITED STATES was. Jead 

follows... : 

To. the Senate and House of Ae X 
Representatives of the United States: GUERRA 

fi communicate, for the information of Congress, 

report of the Director of the Mint, of the operations 

that institution during the last years, = 
Jax. 25, 1805. TH. JEFFERSON. 


Ordered, That the Message and report | 
consideration. -` 

Mr. Smıra, of Maryland, from the committee 
to whom was yesterday referred the bill, entitled 
“An act for the relief of Alexander Murray,” re- 
ported it withont amendment. 

Mr. Smıra, of New York, from the committee 
to whom was referred, on "the twenty-third: in- 
stant, the bill, entitled “An act authorizing the 
Postmaster General to make anew contract for 
carrying the mail from Fayetteville, in North 
Carolina, to Charleston, in South Carolina,” rer 
ported the ‘bill with an amendment. 

The Senate took into consideration the amend, 
ments reported, on the fourteenth instant, to the 
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pill to-extend jurisdiction, in-eertain cases, to the 
State and. Territorial Coutis; and the amend- 
ments were disagreed’to ; and on motion, the bili 
was’ amended, and ordered to the- third reading 
asamended. = 
Mr. WORTHINGTON, from- the committee to 
whom was recommitted, on the 23d instant, the 
bill. concerning certain public roads, reported it 
with amendments. ` 
«The Senate resumed’the second reading of the 
pill, entitled “An act for the relief of John Steele,” 
and it was ordered to the third reading. : 
Mr. Wricut gave notice that he “should, on 
Monday next, ask leave to bring in a bill to reg- 
-ulate fees. and proceedings in. the Courts of the 
United States in certain cases, and for: other 
purposes. 
‘The Senate resumed’ the second reading of the 


? 


the United States during the Revolutionary war, »: 
was read the third time ; and, on motion.to amend 


-the bill, it was agreed that the consideration 


bill: in addition to “An*act to make provision: 


for. persons that have been’ disabled by. known 
wounds received in the actual service of the. Uni- 
ted States during the Revolutionary war ;? and 
On: motion, the second and third ‘section's -were 
rejected; and the first section having been amend- 
ed, « the question, Shall this bill pass to the third 


ve-yeas 12, nays 11, as follows: 
: ‘Yuas—Messrs. Adams, Anderson, Brown, Cocke, 
Condit, Giles, Hillhouse, Jackson, Pickering, Smith 
of aryland, Sumter, and Wright. 

. Nays—Messrs. Baldwin, Bradley, Breckenridge, 
‘ Franklin, Howland, Maclay, Mitchill, Olcott, Plumer, 
Smith of f New York, and Smith of Vermont 


Monnay, avian} 28. 


Mr. Davron, from the committee to whom 
Was: referred, on the eighteenth instant, the peti- 
tion: of Benjamin. Hovey, made report ; which 
š fead, and ordered to lie for consideration. 

l ALDWIN, from the committee to whom 
was referred, on the fourth instant, the bill, enti- 
tled: “An act to d the charter of Alexandria, r 
reported it without amendment. 

Mr. Macray, from the committee to whom was 
referred, on the twenty-fourth iastant, the bill, 
entitled “An act for the relief of the widow and 
children of Robert Elliot,” reported the 
without amendment. 

Agreeably to notice given on the twenty- third 
instant. Mr. Wricat asked and obtained leave to 
bring: ina bill to regulate fees and proceedings 
in the Courts of the United States, in certain 
ses, and for other puposes; and the bill was 
readyand ordered to the second reading. 

M LORTHINGTON. presented the petition of 

the inhabitants of the county of Greene, in the 
State of Penhsylvania, stating that if a road 
passes through New Geneva, or near it, the most 
eligible-route thence is through the town of 
ee yncsbargh to the mou'h of Grave creek; and 
i Tae potion was read, and ordered to lie on the 
tables: 

The bill in addition to “An act to make pro- 
vision for: persons that have been disabled by 
known wounds received in the actual service of 


ji 


‘as ‘amended ? it was determined in the. 


aim e 


Dipan iaaii i 


therof be postponed until to-morrow. 
The bill to extend jurisdiction in certain cases. 


PA the State and-Territorial Courts was read the 
third time, and passed. 


The bill, entitled “An act for the relief of John: 
Steele,” was read the third time, and passed. 

The Senate resumed the second reading of the 
bill, entitled “An act for the relief of Pe 
Murray ;” and 

Ordered,. That it pass to the third reading. 

> A message from the House of Representatives. 
informed the Senate that the House of Represent-. 


‘atives have elected Mr. Clarke a manager to con- 
}duet the impeachment against Samuel Chase, 


one’ of ‘the--Associate Justices. of the Supreme 
Court of the United States, in the place-of Mr. 
Nelson, who hath been excused that service. 
On motion, 
«Phat be directed to procure and lay be- 
fore the Senate, at their next session, tables of the fees: 
and compensation paid to attorneys at law, the protho-- 
notaries, registers, and clerks. of judicial courts, to sher- 
iffs and coroners, to grand and petit jurors, and to 
witnesses, in the several States.” 
` Ordered, That this motion lie for consideration, 
A motion was made, that it be 
| Resolved, That the President of the United States: 
be requested to cause to be laid before the Senate such 
documents and papers, or other information, as he shall 
judge proper, relative to complaints aginst arming the 
merchant ships and vesséls of. the United States, or 
the conduct of the captains and crews of. such as have. 
been armed.” 


And on the question, will the Senate agree.to 
this resolution; it passed in the affirmative— 
yeas 30, nays 1, as follows: 

Yuas—Messrs. Adams, Anderson, Baldwin, Bayard, 
Bradley, ‘Breckenridge, Brown, Cocke, Condit, Day- 
ton, Ellery, Franklin, Giles, Hillhouse, Howland, Lo-: 
gan, Maclay, Mitchill, Moore, Olcott, Pickering, Plu- 
mer, Smith of Maryland, Smith of New York, Smith. 
of Ohio, Stone, Sumter, Tracy, White, and Worth- 
ington. 

Mr. Wricut voted in the negative. 

So the resolution was adopted. 

Ordered, That Messrs. Gites and Tracy bea 
committee to lay the foregoing resolution before. 
the President‘of the United States. © 


; ‘Turspay, January 29. 

The Senate took into consideration the resolu- 
tion proposed yesterday, respecting the fees and 
compensations to the officers of the judicial courtss 
which was agreed to, as follows : 

Resolved, That the Attorney General of the United: 
States be directed to procure and lay before the Senate, 
at their next session, tables of the fees and compensa-- 
tion paid to attorneys at law, prothonotaries, registers, 
and clerks of judicial courts, to sheriffs and coroners, to 
grand and petit jurors, and to witnesses, in the several 
States. 

The bill to regulate fees and proceedings in the 
courts of the United States in certain cases, and: 
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for other purposes, was read the second time, and 
referred to Messrs. WRIGHT; BALDWIN, and BRECK- 
ENRIDGE, to consider and report thereon. 

Mr. BaLpwin, from the committee to whom was 
referred, on the 21st instant, the bill, entitled “An 
act making appropriations for the support of Gov-. 
ernment for the year 1805,” reported the:bill with: 
amendments; which were read, and ordered to: lie 
for consideration. 

A message from the House. of Representatives 
informed. the Senate that the House have passed 
a bill, entitled “An act authorizing the discharge 
of John York from his imprisonment,” in which 
bill they. desire the concurrence of the Senate. 
` The bill last brought up for eoncurrence was 
read, and ordered to the second reading.” 

The bill entitled “An act for the relief of Alex: 
ander Murray,” wasread the third time and passed. 
. Mr. Gites, from the committee to whom. was 
referred, on the 4th instant, the petition of the mer- 
chants, planters, and other inhabitants of Louisi- 
ana, reported a bill further providing for the gov- 
ernment of the Territory of Orleans ; and the bill 
was read, and ordered to the second reading. 

The bill is as follows : 


A Bill further providing for the government of the Ter- 


ritory of Orleans. 

Be it enacted, c., That the President ofthe United 
States be and he is hereby authorized to establish within 
the Territory of Orleans, a government in all respects 
similar (except as is herein otherwise provided) to that 
now exercised in- the Mississippi Territory, and shall, 
in the recess of the Senate, but to. be nominated at their 
next meeting, for their advice and consent, appoint all 
the officers necessary. therein, in conformity with the 
ordinance of Congress, made on the 20th day of July 
1787, and that from and after the establishment of the 


said government, the inhabitants of the Territory of 


Orleans. shall be entitled to and enjoy all the rights, 
privileges, and advantages, secured by the said ordi- 
nance, and now enjoyed by the people of the Missis- 
sippi Territory. 


Sec. 2. And be it further enacted, That so much of 


the said ordinance of Congress as relates to the organ- 
ization of a General Assembly, and prescribes the power 
thereof, shall, from and after the day of next, 
be in force in the said Territory of Orleans; and in 


order to carry the same into operation, the Governor of | 


the said Territory.shall cause to be elected twenty-five 
representatives; for. which purpose he shall lay off the 
said Territory into convenient election districts, onor 
before the day of next, and give due notice 
thereof throughout the same and first appoint the most 
convenient ‘place, within each of the said districts, for 
holding the elections; and shall nominate a proper offi- 
cer or officers to preside at and conduct the same, and 
to return to him the names of the persons who may 
have been duly elected. All subsequent elections shall 
be regulated by the Legislature ; and the number of rep- 
resentatives shall be determined, and the apportionment 
made in the-manner prescribed: by the said ordinance. 

Suc. 3. Andbe it further enacted, That the repre- 


sentatives to be chosen as- aforesaid; shall be convened’ 


by the: Governor, in the city of Orleans, on the day 
of next. The General Assembly shall meet at 
least once in every year, and such meeting shall be on 
the Monday in 
_ by law appoint a different day... Neither House, during 


annually, unless they. shall 


the session, shall, without the consent of the other, ad- 
journ for: more than three days, nor to any other placa 
than that in which the two branches are sitting. 

Sec. 4... And.be it further enacted, That the laws in 
force. in the said Territory, at the commencement. of 
this act; and not inconsistent with the provisions there- 
of, shall continue. in force, until altered, modified, or: 
repealed. by. the. Legislature.: 

_ Src. 5. And be it further enacted, That-the second 
paragraph of the sard ordinance, which ‘YFegulates the 
descent and distribution of estates; and also the sixth. 


-article of compact. which is annexed to and makes part 


Of said ordinance, are heréby declared not to extend to; 
but areexcluded from all operation within the said Ter 
ritory of Orleans. 

Sre. 6. And be it further enacted; That the Gover 
or, Secretary, and Judges, to be appointed by virtue of 
this act, shail be severally allowed the same compensa- 
tion which is now allowed to the Governor, Secretary, 
and Judges, of the Territory of Orléans. -And all. the 
additional officers authorized by this act shall respec” 
tively receive thesame compensations for their services, 
as are by law established for similar offices in the Mis- 
sissippi Territory, to be paid quarterly out of the rev= 
enues. of import and tonnage, accruing within the said 
Territory of Orleans. 

Sec. 7. And be it further enacted, That whenever 
it shall be ascertained by an actual census or cnume- 
ration of the inhabitants of the Territory of Orleans, 
taken by proper authority, that the number of inhabitants 
included therein shall amount to at least — thousand 
souls, which shall be determined -by adding to the whole 
number of free persons, including those bound to. ser- 
vice for'a term of years, and excluding Indians not taxéd, 
three-fifths of all other persons, the inhabitants of the- 
said Territory, upon application to. Congress-for' that 
purpose, and upon producing satisfactory proof that the 
number of souls included. therein, ascertained as. afore~ 

said does. actually amount.to’ at least:- thousand, 
shall thereupon be authorized’ to form for themselves a 
constitution and State government, and be admitted into 
the Union upon the footing ofthe original States, i inall 
respects whatever, conformably to.the provisions of the, 
third article of the Treaty concluded at Paris, on the: 
30th of April, 1803, between the United States and the’ 
French Republic: Provided, That the constitution soto 
be established, shall be republican, and not inconsistent 
with the Constitution of the United States, nor incon- 
sistent with the ordinance of the late. Congress, passed 
the 13th day of July 1787, so far as the same is made: 
applicable to the Territorial government hereby author- 
ized to be established : -Provided,. however, That Cons: 
gress shall be at liberty, at any time prior to the. admis- 
sion of the inhabitants of the said Territory to the rights: 
of a separate State, to alter the boundaries thereof as 
they may judge proper: except only, that no alteration 
shall be made which shall procrastinate the. period for 
the admission of the inhabitants thereof to the rights.of 
a State Government, according to the provision of this: 
act. -> 
Src. 8. And be it further enacted, That so much of 
an act, entitled, “An act erecting Louisiana into two 
Territories, and providing for the temporary. government. 
thereof,” as is epugnent with this act, shall, from and- 
after the day of next, be repealed, ~ 2 


Win iaa, January 30. ° 


The bill, entitled “An act authorizing th 
charge. of "John York from ‘his imprisonn 
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was read the second time, and referred to Messrs. 
Locan, OLCOTT, and Cooke; to consider and report 
thereon, : 
T ‘PResivent laid before the Senate the peti- 
nof Andrew Jackson, Major General, and sun- 
ers, militia-officers‘and other citizens of the. 
f Tennessee; praying Congress to amend 
the articles: and’ rules for. the future government 
ê Army, i in respect to certain parts of their 
and uniform ;.and,-on the question, Shall 
ion be referred to the committee appoint- 
n the 25th instant, who haye under considera- 
6 the bill, entitted “An act for establishing rules 
and articles. for the government of. the armies of 
the, United States ?” it passed in the affirmative— 
yeas 16, nays 15, as follows: | 

Yuas—Messrs. ‘Adams, Anderson, Baldwin, Bayard, 
Bradley.. Cocke, Condit, Franklin, Hillhouse; Maclay; 
Mitchill, Oleott, Pickering, Plumer, Stone, and: Worth- 


9) Baste 
ing ser ane Breckenridge, Brown, Deyton, Giles, 
Howland, Jackson, ‘Logan, Moore,: Smith of Maryland, 
Smith of New York, Smith of Ohio, Smith of T 
Sumter, White, and. Wright. 


. Trourspay, January 31. 
, JOHN GAILLARD: appointed a° Senator -by the 
Legislature of the State of South Carolina, in the 
room of Pierce Butler, resigned, took his seat in 
the Senate, and the oath prescribed was adminis- 
tered to him by the PRESIDENT. 

Mr. Surrs,-of Vermont, gave notice that he 
should to-morrow ask leave to bring in a bill for 
the government of the District of Columbia. ~“ 

Mr. Locan; from the committee to whom yes- 
terday was referred the bill, entitled “An act au- 
thorizing the discharge of John York from his im- 
jonment,” reported the bill without amend- 


“Mr Be pwin, from the committee to whom was 
referte €.23d instant, the bill, entitled “An 
Weak 


act ma riations for the support of the 
Military tablishiné f the United States for 
the year 1805,” reported th 

menis. 


jill without amend- 
‘The bill further providing i the government 
of. the. Territory of Orleans was read t 
times.and it was agreed that the consi 
thereof be postponed. 
A Message:was received from the President of 
the United States. © 


Frivay, February 1. 


Message received yesterday from the Pres- 
IDENT OF THE Unirep States. was read, as fol- 


To the: Sena ifthe United States: 

e Kesording to the desire expressed in your resolution 
of the 283i 
Secretary of “State; 
plaints against aring fhe inerchant ships and vessels 
of ‘the United States, and the*conduct of the captains 
and crews: of such as have been: armed, 

Jan: at, 1805,.° TH, JEFFERSON. 


© Ordered, “That the. Mee and papers accom- 


panying it-lie for consideration ; and«that, in the 
meantime they be printed for the use of the Sen- 
ate. 

The Senate resumed the second pecan: of the 
bill further providing for the. government'of the 
‘Territory. of Orleans; and having agreed to an 


amendment, the further consideration thereof was 
postponed. e . 


SATURDAY, Februaty 2. 
Agreeably to notice given on Thursday: last, 


Mr. Smita, of Vermont, asked and obtained leave. 


to bring in a bill to provide for the government of 
the Territory of Columbia, and to repeal the acts 
of Congress therein mentioned; and. the bill was 
read; and ordered:to the second ‘reading. 

Mr. Avams, from: the committee to whom was 
referred, on. the 22d of January tast,-the bill, en- 
titled “An act to amend the’ charter of George- 
town,” reported the bill with amendments ; which 
were ‘read, and ordered to lie for consideration. 
"The Senate resumed the second reading of the 
bill further providing for-the government of the 
Territory of Orleans ; and the consideration there- 
of was postponed until Monday next. 

The bill, in addition to “An act to. make pro- 
vision for persons that have been disabled by known 
wounds, received in the actual service of the Uni- 
ted States, during the Revolutionary war,” was 
read the third time, and passed. 

Mr. Gives, from the committee to whom was 
referred, on the 24th of January last, the motion, 
“That the Journals of the proceedings of the Sen- 
ate, sitting for the purpose of trying impeachments, 
in the cases of William Blount, John Pickering, 
and Samuel Chase, be published as an appendix 
to the Legislative Journals of the Senate, forthe 
present session,” made report; which was Tead, 
and orderėd to lie for-corsideration, 

“ Mr. Wriaurt presented the memorial of George 
Scoone, stating, that he was wounded in the bat- 
tle near Camden, in the year 1781, and that he 
hath been for some time on the pension list, and 
praying that his pension may be continued and-the 
arrears. thereof paid-up; and the memorial was 
read, and referred to Messrs. Wrseur, ‘Tracy, and 
FRANKLIN, to consider and report thereon. 

_The Senate resumed the second reading of the 
bill,.entitled “An act declaring the assent of Con- 
gress to an. act of the General Assembly of. the 
State. of North Carolina,” and the further: con- 
sideration thereof was postponed. 

The Senate resumed the second reading of the 
bill for ascertaining and adjusting the'titles and 
claims to land within the Territory of Orleans and 
the district of Louisiana; and the bill was ordered 
to a third reading. 

The Senate resumed the consideration of the 
amendments reported by the committee to whom 
was referred the bill, entitled “An act authorizing 
the Postmaster General to make a new contract 
for carrying.the mail from Fayetteville, in North 
Carolina, to Charleston, in South Carolina ;” and 
having disagreed tô the amendnient, the bill was 
ordered to ‘the third reading. 


a 
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Monpay, February 4. 

Mr. Smitu, of Obio, presented. the petition of 
Jeremiah Hunt and Ethan Stone, praying ihe pre- 
emption nen of certain gores of public lands in 
the town of Cincinnati, for reasons mentioned in 
the petition; also, the petition of Joseph Prince, 


President of the select Council of Cincinnati, 00} Stone, Sumter, and Worthington. 


the same subject; and the petitions were read, 
and referred to Messrs. Smitu, of Ohio, BALDWIN, 
and Brown, to.consider and report thereon. 
Mr. ANDERSON presented the petition of George 
Dougherty, in behalf of himself and the officers 
and mén who accompanied him as volunteers to 


Natchez. in the Mississippi Territory, praying that | 


twelve thousand dollars deducted from their còm- 
pensation may be restored to them, for reasons 
stated in the petition; and the petition was read, 
and referred to Messrs. ANDERSON, Sura -of 
Maryland, and Tracy, to. consider and report 
thereon. aaa ee 


+ 


-Turespay, February 5. 


The Presipenr- communicated a report of the 
Postmaster General, of the roads which have not 
rodaced one third part of the expenses of carry- 
ing the mail upon them during the last year; and 
the report was read, and ordered to lie for consid- 
eration. 

‘Mr. Wnricat, from the committee to whom was 
referred the bill to regulate fees and proceedings 
in the courts of the United States in certain cases, 
and for other purposes, reported the bill without 
amendment. 
`. “Mr. Brapvey, from the committee to whom was 
referred. the bill, entitled “An act giving further 
time to register the evidences of titles to land south 
of the State of Tennessee, reported it without 
amendment. 

The amendment reported to the. bill, entitled 
“An act declaring the assent of Congress to an act 
of the General Assembly of the State of North 
Carolina,” was resumed and adopted; and the bill 
ordered to thé third reading as amended. 

The Senate resumed the consideration of the 
amendment reported to the bill, entitled “An act 
to regulate the clearance of armed merchant ves- 
sels,” which goes to strike out the whole of said 
bill, after the enacting clause, for the parposé of 
inserting an amendment; and a division was call- 
ed for, and the question was taken on striking 
out, which was passed in the negative—yeas 13, 
nays 16, as follows: re 

Yxas—Messrs. Adams, Bayard, Dayton, Hillhouse, 
Mitchill, Olcott, Pickering, Plumer, Smith of Maryland, 
Smith of Ohio, Smith of Vermont, Tracy, and Wright. 

Narys—Messrs, Anderson, Baldwin, Bradley, Breck- 
enridge, Brown, Cocke, Condit, Franklin, Gaillard, How- 
land, Jackson, Maclay, Moore, Smith of New York, 
Sumter, and Worthington. 

On motion to expunge from first section of the 
original bill the words “in a sum equal to double 
the value of said vessel: her“arms, ammunition, 


tackle, apparel, and furniture,” in order-to insett: 


“seven thousand dollars:” it passed in 


. the nega- 
tive—yeas 12, nays 22, as follows: i 


HISTORY OF CONGRESS. 
ea 


ened 


‘brigantine Henrick, communicated to Congress. 


‘Secretary of the Treasury to the said board, dated 


Yeas—Messrs. Adams, Bayard, Dayton, Hilko 
Olcott, Pickering, Plumer, Smith of Maryland, Smith 
of Ohio, Tracy, White, and Wright. C S 
Naxs—Messrs. Anderson, Baldwin, Bradley, Breek- 
enridge, Brown, Cocke, Condit, Ellery, Franklin; Gail- 
lard, Giles, Howland, Jackson, Logan, Maclay, Mitch- 
ill, Moore, Smith of New York, Smith of Vermont, 
And, on motion, it was agreed to me the 
further consideration of thie bill - poripon a 
The following Message was received from the 
PRESIDENT or THE Unirep Staves: o oeo 
To the Senate and House of - 
Representatives of the United States: fe 
The Secretary of State has lately received: a note 
from the Danish Chargé des Affaires, claiming, in the. 
name of his Government, restitution, in the case ofthe | 


former session, in which note were transmitted sundry. 
documents, chiefly relating to the value and neutral 
character of the vessel, and to the question whether the 
judicial proceedings were instituted. and conducte 
without the concurrence of the Captain of the Henrick. 
As these documents appear to form a necessary ap- 
pendage to those already before Congress, and throw 
additional light on the subject, I transmit copies of 
them herewith. TH. JEFFERSON, © 
Fersruary 5, 1805. ae 
The Message and documents therein referred 
to were read, and ordered to lie for consideration. 
The Presipent laid before the Senate the re- 
port of the Commissioners of the Sinking Fund, 
stating, that the measures which have been au 
thorized by the board, subsequent to the 4th of 
February, 1804, so far as the same have been 
completed, are fully detailed in the report of the 


the 4th day of the present month, and in the: 
ments therein referred to; and the report 
read, and ordered to lie for consideration. 7 
Ordered, That the Secretary inform the House 
of- Representatives that the Senate are going to 
their public Chamber, to proceed further on the 
trial of Samuel Chase. one of the Associate Jus- 
tices of the Supreme Court. Ns ae 


Wenpnespay, February 6. 


The bill to provide for the government of the. 
Territory of Columbia, and to repeal the acts of 
Congress therein mentioned, was read the second 
time, and referred to Messrs. Mircni.y, Smira of 
Vermont, and ANDERSON, to consider and report 
thereon. a 

Mr. Anperson gave notice that he should to- 
morrow ask leave to bring in a bill further pro- 
viding for the government of the Territory of 
Louisiana. ate 

The Senate resumed the second reading of the 
bill, entided “An act to regalate the.clearance of 
armed merchant vessels ;” and, on motion-to et- 
punge, from the first section of the original bill 
these words: “that after due notice of this act at 
the several custom-houses,” it passed in the nega-. 
tive—yeas 13, nays 20, as follows: 9 2 se 

Yuas—Messis. Adams, Bayard, Dayton, Ellery,” 
Hillhouse, Olcott, Pickering, Plumer, Smith of Mary- 


land, Smith of Ohio, Tracy, White, and Wright. 
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Naxs—Messrs, Anderson, Baldwin, Bradley, Breck- 
_enridge, Brown, Cocke,. Condit, Franklin,’ Gaillard, 
“Giles, Howland, Jackson, Logan, Maclay, Mitchill, 
Moore, Smith of- New York, Smith of Vermont, Sum: 
ter, and Worthington. 
And having-agreed to sundry. amendments, - 
Ordered, That the consideration-of the bill be 
further postponed.. . Pgh i ey 
- A.message from the House of Representatives 
informed the Senate that the House have passed 
a bill, entitled “An act for the more effectual pre- 
servation of peace in the ports and harbors of the 
United States, and in the waters under-their ju- 
. risdiction;” also, a bill, entitled “An act to con- 
tinue in force an act declaring the consent of 
Congress to an act of the State of Maryland, 
passed the 28th day of December, 1793, for the 
appointment of a health officers” -in which bills 
‘they desire the concurrence of the Senate. 
: bills were read, and ordered to the second 


1793; for the appointment of a health officer,” and 
it was referred to Messrs. Smiru of Maryland, 
Wricat, and MITCHILL, to consider and report 
thereon.” 

Mr. Smrrs, of Maryland, from the committee, 
reported the above-mentioned bill without amend- 
ment. : . SAR ga 

The bill; entitled “An act for the more effectual 
preservation of peace in the ports and harbors of 
the United States, and in the waters. under their 
jurisdiction,” was read the second time, and: re- 
ferred to, Messrs. Dayton, Smita of Maryland, 
and: Gigs, to consider and report thereoh. © iss. 

“The bill for ascertaining and adjusting the 
titles and claims to land within the Territory” of 
Orleans and the district of Louisiana, was read 
the third time, and. amended. - i 

Resolved, That.this bill’ do pass, that it be. en- 
grossed, and. that the title thereof be “An act for 
ascertaining and adjusting the titles and claims 
to land within. the Territory of Grleans and the 
district of Louisiana.” f aos f 

A message fram the House of Representatives 
informed the Senate that the House have passed 
a bill, entitled-“An act to authorize the erection 
of a bridge across a mill-pond and marsh in the 
navy yard belonging to the United States in the 
town of Brooklyn, in the State of New York,” in 
which bill they desire the concurrence of the 
Senate. ae 

The Senate resumed the second reading of the 
bill, entitled “An act making appropriations for 
the support of the Military Establishment of the 
United States, for the year 1805;” and having 
amended the bill, it was. ordered to the thir 
reading as amended. oe 

The Senate resumed the second reading of the 
bill, entitled “An act to regulate the clearance of 
armed merchant vessels,” and having further 
amended the bill, the:consideration thereof was 
postponed. . i 

The Secretary notified the House of Repre- 
sentatives that the Senate are now going to their 
public Chamber to proceed further on the trial of 
Samuel Chase, one of the Associate Justices: of 
the Supreme Court. ` ; 


"Phe bill, entitled “An act authorizing the Post- 
master General to make'a new contract for car- 
‘tying the mail from Fayetteville, in North Caro- 
lina, to Charleston, in South Carolina,” was read 
the third time; and, being amended, on the ques- 
tion, Shall this bill pass? it was determined in 
the affirmative—yeas 26, nays 6, as follows: 

_-¥uas—Messrs. Adams, Anderson, Baldwin, Bay- 
ard, Breckenridge, Brown, Cocke, Dayton, Ellery, 
‘Franklin, Giles, Hillhouse, Howard, Jackson, Logan, 
“Maclay, Mitchill, Moore, Pickering, Smith of Mary- 
Tand, Smith of Ohio, Stone, Sumter, Tracy, Worthing- 
ton, and Wright. Ps 
<: Nays—Messrs. Bradley, Condit, Olcott, Plumer, 


sideration. f ; 
» Mr. FRANKLIN presented the memorial of the 
mayor, and members of the Cotporation, of the 
city of New Orleans, stating their situation, their 
‘wants and their claims, for which they ‘solicit 
‘the authentic sanction of Congress, in order that 
the municipality of that city may have at their 
disposal the means of improving it and its estab- 
jishments; and. the memorial was read, and or- 
“dered to lie for consideration. 


i Fripay, February 8. l 

The bill yesterday brought up from the House 
of Representatives for concurrence, entitled “An 
act to authorize the erection of a bridge across. 
mill-pond and marsh in the navy yard belong- 
ing to the United States, in the town of Brook- 
lyn, in the State of New York,” was read, and or- 
dered to the second reading. She 

The bill, entitled “An act making appropriations 
for the support of the Military Hstablishment-of 
the United States for the year 1805,” was’ read 
the third time. è gsi 

Resolved, That this bill do pass with an amend- 


Tuorspay, February 7. 

o notice given yesterday, Mr. An- 

cand obtained leave to bring ina 

lb farther providing for the’ government ‘of the. 

` Territory of Louisiana ; and the bill was read, 
‘and ordered to the second reading. : Tas 

The Senate resumed: the second reading of the 
pill, entitled “An act to continue in force ‘An act | 
declaring the consent of Congtess toran act of the 
‘State of Maryland passed the 28th of December, 


ment. i 

~The bill further providing for the governm 
of the Territory of Louisiana was read the see 
time, and referred to Messrs. ANDERSON, GILES, 
and BRECKENRIDGE, to consider and report thereon, 
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seen ene 


A message from the House of Representatives 


which were. in part adopted, and the further còn- 


| 
informed the Senate that the House have passed | 
abill, entitled “An act to. appropriate a sum of 
money for the purpose of building gun-boats,” in 
which they desire the concurrence of the Senate. . 
The bill first mentioned in the message was; Mr. Smiru, of Maryland, from the committee 
read, and ordered to the second reading. to whom was referred, on the 9th instant, the bill, 
- The Senate took into consideration the motion | entitled, “An act to appropriate a sum of money 
made.on:the 6th instant, that a joint committee | for- the purpose of building gun-boats,” reportéd 
be appointed to consider and report what business | the bill without amendment. __ 
is necessary to be done by Congressin the present | Resolved. That the Senate will be ready to te- 
session ; and, on the question to agree to this mo- | ceive the House of Representatives in the Senate 
tion, it was determined in the negative. Chamber,‘ on Wednesday the 13th instant, Fep- 
Mr. BRECKENRIDGE submitted the following | roary, at noon, for the purpose of being present at. 
resolution, which was read, and ordered to lié for | the opening and counting the votes for PRESIDENT 
consideration : i and Vice Preaivent of the Unirep STATES, 
Resolved, by the’ Senate and House of Representa- | That one person be appointed a teller on the part 
tives of the United States of America, in Congress as- of the Senate, to make a list of the votes for 
sembled, two-thirds of both Houses concurring, That | President and Vice President of the United Sy 
the following article.be proposed to the Legislatures of | as they shall be declared, and that the result shal 
the several States as an amendment to the Constitution | be delivered to the President of the Senate, who: 
ofthe United States, which, when ratified by three- | shall announce the state of the vote, which shall. 
fourths of the said Legislatures, shall be valid as part | be entered on the journals, and, if ii sball appear 


sideration of the bill was postponed. 


Toespay, February 12. 


of the said Constitution, viz: 

“The judicial power of the United States shall not 
be construed to extend to controversies between a State | 
and citizens of another State, between citizens of dif- 
ferent States, between citizens of the same State, claim- 
ing lands under grants of different States ; and between 
a State or the citizens thereof and foreign States, citi- 
zens, or subjects.” ` 

‘The bill, entided “An act declaring the assent | 
of Congress to an act of the General Assembly of | 
the State of North Carolina,” was read the third | 
time.. And the question on the final passage of 
this: bill was determined in the negative. 

After proceedings. as the High Court of Im- 
peachments, the Senate adjourned. 


Satourpay, February 9. 


Mr. Jackson, from the committee to whom was 
referred, on the 16th of January last, the bill, en- 
titled’ “An act further to amend an act, entitled 
‘An act regulating the grants of land, and pro- 
viding for the disposal of the public lands of the 
United States south of the State of Tennessee,” 
reported the bill without amendment. 

The dill, entitled “An act to authorize the erec- 
tion of a bridge across a mill-pond and marsh in 
the navy yard belonging to the United States. in 
the town of Brooklyn, in the State of New York,” 
was read the second time,and referred to Messrs. 
Mircnitt, Waits, and Weien, to consider and 
report thereon. 

The hill, entitied “An act to appropriate a sum 
of money for the purpose of building gun-hoats,” 
was read the second time, and referred to Messrs. 
Sata of Maryland, Dayton, and MiTcHILL, to 
consider and report thereon. i i 


Monnay, February 11, 
The Senate took into consideration the amend- 
ments reported, on the 29th of January last, to 
the bill, entitled “An act making appropriations 
for the support of Government, for the year 1805,” 


that a choice hath been made agreeably to the 
Constitution, such entry on the journals shall be: 
deemed a sufficient declaration thereof. ; 

Ordered, That the Secretary do carry this res- 
olution to the House of Representatives. *  .. 

Mr. MırcsiLL, from the committee to whom: 
was referred, on the 9th instant, the bill, entitled 
“An act. to authorize the erection of a bridge 
across a mill pond and marsh in the navy-yard: 
belonging “to the United States, in the town of 
Brooklyn, in the State:of New York,” reported 
the bill without amendment. ae 

Mr. Smita, of Ohio, from the committee to, 
whom the petitions of Ethan Stone, Jeremiah 
Hunt, and others, were referred, on the 4th in- 
stant, reported a bill to authorize the President 
of the United States to sell a certain lot of land; 
and the bill was read, and ordered to the second 
reading. i oe 

The Senate resumed the second reading of the 
bill farther providing for the government of the 
Territory of Orleans; and it was ordered to the 
third reading. 

The Senate resumed the consideration of the 
bill, entitled “An act making appropriations for 
the support of Government for the year 1805;?. 
and, having agreed to sundry amendments, the 
bill was ordered the third reading as amended. ~ 

A message from the House of Representatives 
informed the Senate that the House bave passed 
a bill, entitled “An act to establish the districts of 
Genesee, of Buffalo Creek, and of Miami, and 
to alter the port of entry of the district of Erie,” 
in which bill they desire the concurrence of the 
Senate. They have passed a resolution that a 
committee be appointed on the part of the Hotse 


1 of Representatives, to join sich committee as may 


tain and report a mode of examining the 
for President and Vice President, and of notifying 
the persons who shall be elected of their election,’ 
and to regulate the time, place, asd manner, of 
administerihg the oath of office to the Presidents’ 
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and ordered to the second reading. ytd 
“The Senate considered the resolution mentioned 


in the message, and disagreed thereto. 


Wepnespay, February 13. 

The following Message was received from the 
PRESIDENT or THE UNITED STATES: 
To'the Senate and House of. aa 
i i» Representatives. of the United States: 
_ dn. the message to Congress at the- opening.of the 
present session, I informed them that treaties had been 
entered into with the Delaware and Piankeshaw In- 
dians, for the purchase of their right to certain lands 
on the Ohio. I have since received another, entered 
into with the. Sacs and Foxes, for a portion of the 
country on both sides of the river Mississippi. 
treaties having been advised and consented to by the 
Senate have accordingly been: ratified, but, as they in- 
volve conditions which ‘require’ Legislative provision, 
they. are now submitted to both branches for consider- 
ation. i > TH. JEFFERSON, 

Fëesrvary 13, 1805. ‘ : ; 

The Message was read, and, together with the 
treaties therein referred to, ordered to lie for con- 
sideration. 

“A message from the House of Representatives 
informed the Senate that the House have passed 
a resolution that they will attend in the Chamber 


ofthe Senate this day at noon, for the purpose of 


eing present at the opening and counting of the 
votes for President and Vice President of the Uni- 


ted States, and have appointed tellers to act jointly | 


with the teller who may be appointed on the part 
of the Senate to make a list of the votes for Presi- 
dent.and Vice President of the United States as 
they shall be declared, 

The resolution. mentioned in the message was 
read, and, on motion, 

“Ordered, That Mr. Smırn, of Maryland, be a 
teller ofthe votes for the President and Vice -Pre- 
sident of the United States on the part of the 
Senate. ee : 

Ordered, That the’Secretary notify the House 
of Representatives that the Senate are now ready 
‘to. meet them in the Senate Chamber, for the pur- 
pose of being present at the opening’and counting 
ofthe votes. for President and Vice Président. of 
the United States. 

COUNTING OF ELECTORAL VOTES FOR 
` PRESIDENT AND VICE PRESIDENT. 

-< About twelve o’clock the Senators took their 
seats; and immediately after the Speaker and 
members of the House of Representatives enter- 
ed; the Speaxer and Clerk occupying seats on 
the floor on the right sidé of the Preswent of the 
Senate, and the members of the House being 
seated in fro yas 

Mr: Samus ‘Snmiru, teller on the ‘part of the 
Senate, and Mr. Joseren Cray, and Mr. Roer 
GRiSWoOLp, tellers onthe part of. the House, took 
Seats.at a table placed in front of the Chair, in the 
ated, between. the Senate and House. 

The Secretary of the Senate. read the resolu- 
tions of the two Houses, previously agreed to. 


‘Eke bill brought up for concurrence-was read,| 


These |} 


<r 7 
‘Fire PRESIDENT (Mr. Burr)-stated that, pur- 
suant to law, there had been transmitted to him 
several packets, which, from the endorsements 
upon them, appeared to be the votes of: the Elect- 
ors.of a President and Vice President; that. the 


returns forwarded by the mail, as -well.as'the du- 


plicates sent by special. messengers, had. been re- 
ceived -by him.in due. time. - You will now. pto- 
ceed gentlemen, said he, to count: the votes.as the 
Constitution and laws direct; adding that, perë 
ceiving no cause for preference in the order-of 
openig the returns, he would pursue a geograph- 
ical arrangement, beginning with the Northern 
States.” , : z OARE 
The Presipent then proceeded to break: the 
seals of the respective returns, handing each returns 
and its-aecompanying duplicate, as the seals-of 
each were broken, to the tellers through the Secs 
retary; Mr. S. Smitu reading. aloud ‘the returns, 


¿and the attestations of the appointment;. ofthe 


Electors, and Mr.J. Cray and Mr. R. Griswonn: 
comparing them with thé duplicate return lying 
before them. As Tats 
According to which enumeration, the following 
appeared to be the result: : ; 


President. | V. Pres’dt, 


a] Balog: 
© O. bo. . 
STATES. 2 E 3 a 
E Pi 5 Cg: 
sS jga 
E JOJO Ja 
New Hampshire - - T =a The 
Massachusetts - - = |19] =p 19de 
*Rhode Island - = ee Aj =] Ads 
Connecticut -= = e =j = | 9) dg 
Vermont | - - = 6) -} 6j. 
New York - - - |19)-~1] 19 
New Jersey - A - 8) -] 8 
Pennsylvania - - - | 20) -| 20 
Delaware - oe oe feat 8] og 
Maryland - - - | 9} 2] 9 
Virginia - - - | 24} =| 24 
North Carolina - -~ | 14) ~] 144 
South Carolina - + | 10) =] TOF 
tGeorgia cos - -. | 6] -1| 6 
Tennessee `- ~ - - 5| - 
Kentucky = ~ - - 8i - 
fOhio =- - - = | BF - 
Total o- =< - {162 |14 |162 


* In this return, after stating the whole number of 
votes given for Thomas Jeffef8on and George Clintons 
each Elector certifies distinctly his vote for Thomas 
Jefferson as President, and for George Clinton, as Vice 
President. P = 

f The return certifies the votes to have been given 
as stated in.an enclosed paper. PENE SA at 

FIn this return, the votes arë not certified to`] 
been. given by ballot, but agreeably to law. : 


After the returns had been all examined, with- 


ot 
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Senate. 


tellers, 


going result, which was read from the Chair;/ 


when, the Vice Paestvent said, upon this report 
it becomes my duty to declare, agreeably to the 
Constitution, that Tuomas Jerrerson is elected 
President of the United. States, for the term of 
four years from the third day of March next, and 
that 'Georce Cuinton is elected Vice President 
of the United States, for the term of four years 
from. the third day of March next. 

- [Previous to the above proceedings, a short de- 
pate arose in the Senate on the keeping the doors 
open or shut during the counting of the votes. 
Mr. ‘Wricut submitted a motion for their being 
kept open, which, after some opposition, was 
agreed fo] 

" Ordered, That the Secretary notify the House 
of Representatives that the Senate will be in their 
public Chamber at half past two o’clock, to pro- 


ceed further on the trial of the impeachment of 
Samuel Chase, one of the Associate Justices of the | 


Supreme Court. 

n motion that a committee be appointed to 
direet the forms in wliich the records of the pend- 
ing impeachment shall be made up from time to 
time, it was agreed that this motion should lie for 
consideration. 

A message from the House of Representatives 
informed the Senate that the House have come 
toa resolution that a committee be appointed on 
their part, to join such committee as may be ap- 
pointed on the part of the Senate, to inquire and 
report whether any, and, if any, what, further 
measures ought to be adopted for the accommo- 
dation of the President of the United States for 
the term commencing on the fourth day of March 
next, and have appointed a committee on their 

rt. : : 

P Mir, ANDERSON, from the committee to whom 
was referred, on the Sth instant, the bill further 


providing for tbe government of the district of 


Louisiana. reported it with amendments; which 
were read, and ordered to lie for consideration. 
; i f 


Tuorspay, February 14. 


The Senate took.into consideration the resolu- 
tion of the House of Representatives for the ap- 
pointment of a joint committee to inquire and 
report whether any, and what, further measures 
ought to be adopted for the accommodation of the 
President of the United States, for the term com- 
mencing on the fourth day of March next; and, 
having agreed thereto, 

Ordered, That Messrs. BALDWIN and FRANK- 
LIN be the committee on their part. 

The Senate took into consideration the amend- 
ments reported to the bill farther providing for the 

overnment of the district of Louisiana; and the 
urther consideration was postponed. 

The Senate took into consideration a motion 
made on the 8th instant, for an alteration of the 


rule precluding debate-while sitting as a Court of 


Impeachments; which was amended as follows: 


i 


“ Resolved, That, in the course of the trial, upon a 


by the President, and each member shall be at liberty 
to state the reasons of his opinion, but shall not be 
allowed to speak more than once. After the members 
have delivered their opinions, the Senate shall return 
to their judicial Chamberpwhere the question shall be 


determined by ayes and noes.” 


_ And, on the question to agree to this resolution, 
it passed in the negative—yeas 9, nays 22, as 
follows: 

Yras—Messrs. Adams, Bayard, Giles, Hillhouse, 
Olcott, Pickering, Plumer, Smith of New York, and 


Tracy. 


Naxs—Messrs. Anderson, Bradley, Breckenridge, 
Brown, Cocke, Condit, Ellery, Franklin, Gaillard, 
Howland, Jackson, Logan, Maclay, Mitchill, Moore, 
Smith of Maryland, Smith of Ohio, Smith of Vermont, 
Stone, Sumter, Worthington, and Wright. 

On motion, it was 

Resolved, That the President of the United 
States be requested to cause to be transmitted to 
Grorce CLINTON, Esq., of New York, Vice Pres- 
ident elect of the United States, notification of his 
election to that office; and that the President of 
the Senate do make out and sign a certificate in 
the words following, viz: 

Be it known, that the Senate and House of Repre- 
sentatives of the United States of America, being con- 
vened at the City of Washington, on the second Wed- 
nesday in February, in the year of our Lord, 1805, the 
underwritten Vice President of the United States and 
President of the Senate, did, in the presence of the said 
Senate and House of Representatives, open all the cer- 
tificates and count all the votes of the Electors for a 
President and Vice President of the United States ; 
whereupon, it appeared that Thomas Jefferson, of Vir- 
ginia, had a majority of the votes of the Electors as 
President, and George Clinton, of New York, had a 
majority of the votes of the Electors as Vice President ; 
by all which it appears that Thomas Jefferson, of Vir- 
ginia, has been duly elected President, and George 
Clinton of New York, has been duly elected Vice 
President of the United States, agreeably to the Con- 
stitution. 

«In witness whereof, I have hereunto set my hand 
and seal this 14th day of February, 1805.” 

And that the Presrpent of the Senate do cause 
the certificate aforesaid to be laid before the Pres- 
ident of the United States, with this resolution. 

The bill, entitled “An act making appropria- 
tions for the support of Government for the year 
1805, was read the third time and further amend- 


ed. 
Resolved, That this bill do pass as amended. 
The motion made on the thirteenth, respeeting 
the forms of the record of the pending impeach- 
ment was resumed and adopted, and Messrs. 
BRADLEY, BRECKENRIDGE, and GiLEs, were ap- 
pointed. 


Frinay, February 15. 
A message from the House of Representatives 
informed the Senate that the House have passed 
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DENATE: 


‘a resolution for the appointment of a joint com- | due notice to be 


mittee to wait on the President of the United 
States and to notify to him his re-election, and 
have appointed a committee on their part.” 

“The resolution was read, and ordered to lie for 
consideration. 
_..The bill further providing for the government 
of the Territory of Orleans was read the third 
time; and a motion was made to strike out the 
first section of the bill, for the purpose of insert- 
ing an amendment; and a division was called for. 
The farther consideration of the bill was post- 
poned. 


ae Sarurpay, February 16. 

“The Senate took into consideration. the resolu- 
tion of the House of Representatives for the ap- 
pointment of a joint corhmittée to wait on the 
President of thé United States to notify bim of 
his re-election sand, having agreed thereto, Messrs. 
Batpwin,and Smera of Maryland, wereappointed 
the committee on their part. , 

‘A motion was made, 

“That a call of the Senate take place every morn- 
ing at the hour to which the Senate is adjourned, and 
that absent members be not permitted to take their 
seats until a satisfactory excuse be made, or the opin- 
ion of the Senate be had thereon.” ; 


_, Ordered, That this motion lie for consideration. 

‘A message from the House of Representatives 
informed the Senate that the Housé -have passed 
a bill entitled’“An act making`an .appropriation 
for the payment of witnesses summoned on the 
part of the United States, in support of the im- 
peachment of Samuel Chase,” in which bill they 
he concurrence of the Senate. 
: The Senate took- into consideration the amend 
ments yesterday proposed to* the bill further pro- 
viding for the government of the Territory of Or- 
leans; which was amended as follows: 

Strike ‘out of the first section of the bill all that 
follows the-enacting clause, and insert: ` 

“That, for the purpose of enabling the people of 
Louisiana to enjoy the right: of self-government, the 
President of the United States is hereby authorized to 
cause the territory ceded by the Republic of France to 
the United States, by. the treaty concluded at,Paris on 
the 30th of April, 1803, to be laid off on or before the 
+= day of —— into convenient election districts, 
having reference to population and location, and not 
excceding’ the number of ~ districts ; and to appoint 
‘the most convenient time thereafter, as well as place, 
within each of said districts, for holding an election; 
and to appoint in ‘each district a proper person or per- 
sons; inhabitants of the same, respectively to. preside 
at.and to.conduct the election which is hereinafter de- 
scribed; of-all-which he shall cause due notice to be 
given throughout each district. And on the day and 
at the, place thus appointed, the. people of every district 
who are hereinafter described as qualified voters, shall 
meet and elect for their districts, respectively, one per- 
son, to meet in Convention for the purpose of forming 
a constitution of government for the people of said 
Territory. And the President of the United States is 
hereby-authorized: to: appoint ‘time..and place for the 
meeting of said. Convention, “of which. he shall cause 


. to them shall appear most conducive- to the general welt 


„white male persons, who have arrived. at.the:age.o 
‘twenty-one years, and who are, at the time of theelece 


taken viva voce, or by. ballot, and upon 


given before the choice of the members 
thereof.” so ae aoe, a 
Strike out the residue of.said bill; and insert in 
lieu thereof tie following: i ; 8 
“Sze. 2. And beit further enacted, That jority 
of the members chosen pursuant to this act, tò- meet in 
Convention as aforesaid, shall constitute a quorum: to 
do business; and the Convention, when organized,1 
form one or two governments. within said Territo 


ajority 


fare of the people thereof; and if they ‘form: two’gowe 
ernments they shall define the boundaries of each: 
“Sxe. 3, And be it. further enacted, That all 


tion, bona fide inhabitants of the „district where, they 
shall offer to vote, and who have been so during ‚the 
period of —— next before, shall be entitled to vote’ at 
the elections authorized by this ac! nd the: person 
or persons presiding at. the respei € Sdi f 
by authorized to determine whether t 


all questions ré-, 
specting the qualifications of voters. `, Raion 
“See. 4. And be it further enacted, That, when the 


Convention aforesaid shall have formed a government 


‘or governments for the people of said Territory, ‘they 


shall appoint a time for commencement of the opera- 
tions thereof, but the time of ‘said commencement shall 
be at a period so distant as to afford sufficient time to 
transmit the result of their deliberations to the seat:.of, 
Government of the United States, and for-Congress to 
act upon the same, if in session, or. at their next-session 
thereafter, and likewise afford time for Congress,to give 
notice to the people of Louisiana of their detormination 
thereon. ee ee 
“And the said Convention shall, immediately upon 
their forming a government or governments, as afore- 
said, transmit a copy thereof, duly authenticated, to the 
President of the United States, and, likewise, a certifi- 
cate of the time they shall have fixed upon for the com: . 
mencement óf operations, as aforesaid ; and the Presi- 


‘dent shall cause the same to be laid before Congress 


immediately, if in session, or at the opening-of the next 
session thereafter, that Congress may be -enabled: to 
approve or disapprove of the government or govern- 
ments so formed, and further to provide for any exigen- 
cies which the nature of the case may require; And if 
Congress shall approve of said government or govern- 
ments, so formed as aforesaid, such government or gov- 
ernments shall be valid, to all intents and purposes. 
“Sec. 5. And be wt further enacted,. That’ all laws 
and‘regulations now in force in. the Territories of Or- 
leans and Louisiana, or either of them, shall continue 
in force, unless altered, modified, or repealed} by. the. 
respective. authorities enacting the same; or; unti 
altered, modified, or repealed, by the local Legislatures 
which may be established in virtue of-this act. ~~~ 
“Sec. 6. And be it further enacted, That. the sum. 
of dollars be, and the same is hereby, appropriat- 
ed, payable out of any money in: the Treasury not 
otherwise appropriated, to defray the expense of laying. 
off said Territory into election. districts, and, of giving 
the several notifications directed by this act.. For whieh 
services the ‘President of the United States is hereby. 
authorized to direct the payment of such sums as to him. 
shall appear reasonable.” Sa A 
And a division was required, and the ques 
was taken on striking out; which: pa i 
negative—yeas 8, nays 24, as follws: = 
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Senare; 


Yeas—Messrs. Adams, Bayard, Hillhouse, Jackson, | bill giving the assent of Congress to an act ofthe 


Olcott, Pickering, Tracy, and White. 

Nays—Messrs. Anderson; Baldwin, Bradley, Breck- 
enridge, Brown, Cocke, Condit, Dayton, Ellery, Frank- 
lin, Gaillard, Giles, Howland, Logan, Maclay, Mitchill; 
Moore, Smith of» Maryland, Smith of New York, 
Smith of Ohio; Smith of Vermont, Sumter, Worthing- 
ton, and Wright. i 


Monpay, February 18. 


H 


| Legislature of North Carolina. passed on the 19th 
| of December, 1804, entitled “An act for the relief 
| of foreign seamen brought into the port of Wil- 


mington,” reported the bill without amendment. 


| Mr. Brown, from the committee to whom was 


yesterday referred the bill authorizing the Presi» 


| dent of the United States to sella certain lot of 


land, reported it with an amendment. 
Mr. Smita, of New York, gave notice that. he 


The bill brought up on Saturday last, for con- | Should, to-morrow, ask leave. to bring in a bill 


currence, entitled “An. act making an appropria- | freeing from postage all letters and 
tion for the payment.of witnesses summoned on | {rom Aaron BURR. 


the part of the United States in’ support of the 


packets to and 


The Senate resumed the second reading of the 


impeachment of Samuel Chase,” was read, and, | bill, entitled “An act to regulate the clearance of 


by unanimous consent, the bill was read the sec- 


ond time, and’referred to. Messrs. BALDWIN, AN- 
DERSON, and Bayarp, to conside and report 
thereon. - nee 

‘The Senate resumed the third reading of the 


dene merchant vessels; and, on motion toin- 


sert the following amendment, in lieu of the sec- 

ond section of the original bill struck out: 
“That all unlawful acts committed on the high seaa 

by any person or persons on board such armed vessels, 


bill further providing for the government of the | against the citizens or subjects of any Government in 


Territory of Orleans, and it was amended. 


amity with the United States, or against the property 


Resolved, That this bill do pass, that it be en- | of such Government, or any of its citizens or subjects, 


grossed, and, that the title thereof be “ An act fur- 
ther providing for the government of the Terri- 
tory of Orleans.” 

The bill, entitled “An act to establish the dis- 


shall be punished in like manner as if the same was 
committed within the exclusive jurisdiction of the. Uni- 
ted States :” j Eea 


It passed im the negative—yeas 16, nays 18, as 


tricts. of Genesee, of Buffalo Creek, and of Mi-} follows: 


ami, and to alter the port of entry of the district 
of Erie,” was read the second time, and referred 
to Messrs. Tracy, Apams, and Smita, of Mary- 
land, to consider and report thereon. 

‘The bill authorizing the President of the Uni- 
ted States to sell a certain lot.of land, was read 
the second time, and referred to Messrs. Brown, 
Smits, of Ohio, and Waicut, to consider and re- 
port thereon. 

Mr. Brown, gave notice that he should, to-mor- 
row, ask leave to bring in a bill to amend the act, 
entitled “An act further to amend the act, entitled 
‘An act to lay and collect a direct tax within the 
United States.” : . 


-Turspay, February 19. 


A message from the House of Representatives 
informed the Senate that the House have passed 
a resolution for the appointment of a joint com- 
mittee to consider and report what business is 
necessary to be done by Congress during the pres- 
ent session ; in which they desire the concurrence 
of the Senate. They have passed a bill. entitled 
“An act to authorize the Secretary of War to is- 
sue military land warrants, and for other purpos- 
es ;” in which they desire the concurrence of the 
Senate. i 

The bill and. resolution last mentioned were 
read, and ordered to a second reading. ` 

Agreeably to notice given yesterday, Mr. BROWN 
asked and obtained leave to bring ia a bill to 
amend the act, entitled “An act further to amend 
the act, entitled ‘An act to'lay and collect a dì- 
reet tax within the United States ;” and the bill 
was read, and ordered to the second reading. 

Mr. FRANKLIN, from the committee to whom 


was recommiited, on the 22d of January last, the | reading. 


Yeas—Messrs. Baldwin, Breckenridge, Brown Cona 
dit, Cocke, Condit, Franklin, Gaillard, Giles, Howland, 
Jackson, Logan, Maclay, Moore, Smith of New York, 
Sumter, and Worthington. BH, 

Nays—Messrs. Adams, Anderson, Bayard, Bradley, 
Dayton, Ellery, Hillhouse, Mitchill, Olcott, Pickering, 
Plumer, Smith of Maryland, Smith of Ohio, Smith of 
Vermont, Tracy, White, and Wright. = 

And the bill being further amended, it was or- 
dered to the third réading, as amended. , 


Wepnespay; February 20...» 


The following Message was réceived from 
PresipenT oF the Unrrep STATES: 5 
To the Senate and. House of- a 

Representatives of the United States : : 

I communicate, for the information of Congrèss, a 
letter of September 18th, from Commodore Preble, giv= 
ing a detailed account of the transactions of the vessels 
under his command, from July the 9th, to the 10th of 
September last past. l 

The energy and judgment. displayed by this excel- 

‘Jent officer, through the whole course of the service 
lately confided to him, and the zeal and valor of his 

officers and men, in the several enterprises executed ` 
by them, cannot fail to give high satisfaction to Con- 
gress and their country, of whom they have deserved 


well. 
TH. JEFFERSON, 
Fesavary 20, 1805. : Er 
The Message and. papers therein referred to 
were read, and ordered to lie for consideration... 


The bill to amend the act, entitled “An act fur- 


the 


| ther to amend the act, entitled ‘An act to lay and. 


collect a direct tax withio the United States,” was 
read the second time, and it was agreed, by unat- 
imous consent, that the bill now pass tothe third. 
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The bill to authorize the Secretary of War to 
issue military land warrants, and for other pur- 
poses, was read the second time, and referred -to 
Messrs. WORTHINGTON, FRANKLIN, and TRACY, 
to consider and report thereon. 

Mr. Batowin, from the committee to whom 
was referred, on the 18th instant, the bill, entitled 
“An act making an appropriation for the pay- 
ment of witnesses summoned on the part-of the 
United States in support of the impeachment: of 
Samuel Chase, and for other purposes,” reported 
the: bill with an amendment. 

The Senate took into considerationthe resolu- 
tion of the House of Representatives for the ap- 
pointment of a joint committee to consider and 
report what business is necessary to be done “by 
Congress during the present session; and, having 
agreed thereto, Messrs, GILES, JACKSON; and BRAD- 
LEY, were appointed. the: ‘committee on their part. 
Agreeably to.notice given yesterday, Mr. SMITH, 
Tork, asked and obtained leave to bring 
in. a-bill freeing from postage all letters and pack- 
ets to‘and from Aaron Burr: and ‘the bill was 
read, and ordered to the second reading. 

The Senate took into consideration the amend- 
ments reported to the bill, entitled “An act to 
amend the charter of Georgetown ; which were 
in part adopted, and the bill was ordered to the 
third reading as amended. | 

“The Senate resumed the second reading of the 
bill concerning public roads ; ‘and the further con- 
sideration thereof was postponed. 

“The Senate resumed the consideration of the 
motion for printing the Journals of their proceed- 
ings, while sitting “for the purpose of trying 1m- 
peachments ; and agreed thereto as follows: 

Resolved, That the proceedings of the Senate, while 
sitting for the purpose of trying impeachments, shall 
be published in the same manner in which the Legis- 
lative proceedings are now published; and this resolu- 
tion shall have relation ‘to all proceedings in trials of 
impeachmeénts which have heretofore taken place. 

The Senate resumed the second reading of the 
bill, entitled “An aét-declaring the assent of Con- 
gress to an act of the State of Maryland, ‘passed 
the 28th day of December, 1796, for the appoint- 
mënt ofan health officer ;” and. the. bill. was or- 
dered to the third reading. 


. THurspay, February 21. 

The bill to amend the act, entitled “An act fur- 
ther to amend the act, entitled ‘An act to Jay and 
collect a direct: tax: within the United States,” 
was read the third time, and passed. 


Fripay, February 22. 


“The bill: freeing from postage all letters and 
packets to: rom AARON: Bore, was read the 
second time. : 

“The bill, entitle “An act to regulate the dar 
ance of armed. merchant. vessels,” was read the 
third time; and farther.amended ; cand, on the 
question to. agree. to: the`final passage of the bill, 
- it Was: determined. in ‘the enna Oe 20, 
nays 8, as follows: 


Yuas—Messrs. Anderson, Baldwin, Bradley, Breck- 
enridge, Cocke, Condit; Ellery, Franklin, Giles, Hows 
land, Logan, Maclay, Mitchill, Moore; Smith of Mary- 
land, Smith of New York, Smith of Vermont, Stone, 
Worthington, and -Wright. 

Nays—Messrs. Adams, Bayard, Dayton, Hillhouse, 
Olcott, Pickering; Plumer, and Sumter. `- : 

So it was Resolved, That this bill do pass: swith 
amendments. 


Saturpay, February 23... , 


Mr. Logan gave notice that he should, on Mon- 
day next, ask leave to bring in a bill to. prohibit 
the granting clearances to vessels bound’ to St. 
Domingo. 

Mr. Smcrx, of Ohio, gave notice that he should, 
on Monday next, ask leave to bring ina bill for 
the relief of Nancy Flinn, . 

: Mr. WORTHINGTON) | from the. committee to 
whom waé referred, on: the 20th: instant,’ ‘the bill 
to authorize the’ Seeretary of War to issue “milt- 


‘tary land ‘warrants, and for other purposes, re- 


ported amendments thereto. 


Monpay, February 25.. f 

Mr. BaLowin, from the joint committee | ap- 
pointed on the 14th instant, respecting the further 
accommodations of the President of the United 
States, made a report; which was read, and: ‘or- 
dered to lie for consideration. pie Es 

Mr. Apams, from the committee to. whom was 
recommitted, on the 25th of January last, the bill, 
entitled “An act for establishing rules and articles 
for the government of the armies of the United 
States, reported the bill amended. 

Agreeably to notice given on Saturday last, 
Mr. Smira, of Ohio, asked and obtained leave, to 
bring in a. bill making provision for the widow 
and ‘orphan: children of Thomas Flinn ; aad th 
bill was read, and ordered to the second reading. 

Mr. Jackson laid on the table a motion expres- 
sive of the high sense Congress entertain ofthe 
gallant and meritorious services of Commodore 


-Edward Preble, and the officers, seamen, and ma- 


rines, under his command ; and the motion ‘was 
read; and it was agreed that it be referred to a 
select committee. 

The Prestpenv laid before the Seiate: there- 
dentials of James A. BAYARD; appointed a Bèna- 
tor by the Legislature of the State of Delaware, 
for the term of six years, commencing on the 4th 
dày of March next, which were read. 


TUESDAY, February 26. ‘ 
Mr. Gives, from the joint committee appointed 
for the purpose, reported a statement of the busis 
ness under. the consideration of Congress}: 
the report was read, and ordered to lie fo con- 
sideration. 
The Senate proceeded to ballot for. the commit- 
tee-agreed to yesterday, on the motion respecting 
Commodore Preble; and Messrs. Jacksons! 
Ley, and Bayarp, were appointed. 
-The PresivenrT laid before the Senate: 
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port of the Secretary for the Department of the } 


Treasury. on the emoluments of the officers of the 
customs fur the year 1804; which was read, and 
ordered to lie for consideration. 

Mr. Avams, from the committee to whom was 
referred, on the 18th instant, the bill, entitled “An 
act to establish the districts of Genesee, of Buf- 
falo Creek, and of Miami; and to alter the port 
of entry of the district of Erie,” reported the bill 
without amendment. 


Wepnespay, February 27. 


Mr. Dayton, from the committee to whom was 
referred, on the 7th instant, the bill, entitled “An 
act for the more effectaal preservation of peace 
in the ports and harbors of the United States, and 
in the waters under their jurisdiction,” reported 
the bill with amendments. 

Agreeably to notice given on the 23d instant, 
Mr. Locan asked leave to bring in a bill to sus- 
pend trade and intercourse with the Island of St. 
Domingo; and, on the question, Shall leave be 
given? it was determined in the negative. 

The bill making provision for the widow and 
orphan children of Thomas Flinn was read the 
second time, and referred to Messrs. SmiTH of 
Ohio, Franxuin, and Smita of New York, to 
consider and report thereon. 

The bill, entided “An act to continue in force 
an act declaring the consent of Congress to an 
act of the State of Maryland, passed the 28th day 
of December, 1793, for the appointment of a health 
officer, was read the third time and passed. 

The Senate resumed the second reading of the 
bill, entitled “An act to amend the charter of 
Alexandria ;” and the further consideration of the 
bill was postponed until the first Monday of De- 
cember next. 

The Senate resumed the second reading of the 
bill, entitled “An act farther to amend an act, en- 
titled ‘An act regulating grants of land, and pro- 
viding for the disposal of the lands of the United 
States south of the State of Tennessee. 

Ordered, That this bill pass to a third reading. 

The Senate resumed the second reading of the 
bill, entitled “An act regulating the grants of 
land, and providing for the disposal of the lands 
of the United States south of the State of Ten- 
nessee.” 

The Senate resumed, the second reading of the 
bill, entitled “An act giving further time to regis- 
ter the evidences of titles to lands south of the 
State of Tetnessee;” and the further considera- 
tion thereof was postponed to the first Monday in 
December next. 

The Senate resumed the second reading of the 
bill, entitled “An act to authorize the erection of 
a bridge across a mill-pond and marsh in the navy 
yard belonging to the United States, in the town 
of Brooklyn, in the State of New York ;” and the 
bill was ordered to a third reading. 

The Senate resumed the second reading of the 
bill, entitled “An act to appropriate a sum of mo- 
ney for the purpose of building. gun-boats;” and 
it was ordered to a third reading. 

Sth Con. 2d Szs.—3 


The Senate took into consideration the amend- 
ments reported, on the 22d instant, to the bill to 
authorize the Secretary of War to issue military 
land warrants, which were in part adopted; and 
the bill was ordered to a third reading as amended. 

The Senate resumed the second reading of the 
bill freeing from postage all letters and packets to 
and from Aaron Burr; and, on the question, 
Shall this bill pass to the third reading ? it was 
determined in the affirmative—yeas 18, nays 9, as 
follows: : 

Yeas—Mesers. Adams, Baldwin, Bradley, Brecken~ 
ridge, Brown, Cocke, Condit, Dayton, Franklin, Gail- 
lard, Giles, Jackson, Mitchill, Moore, Smith of Mary- 
land, Smith of Ohio, Smith of Vermont, and Wright. 

Nays—Messrs. Ellery, Hillhouse, Howland, Logan, 
Olcott, Pickering, Plumer, Sumter, and Worthington. 

The Senate took into consideration the amend- 
ments reported on the 25th instant, to the bill, en- 
titled “An act for establishing rules and articles 
for the goverament of the armies of the United. 
States ;” and the further consideration of the bill 
was postponed until the next session of Congress. 


Tuorspay, February 28. 

The Vice Present being indisposed, the Sen- 
ate proceeded to the choice of a President pro 
tempore.as the Constitution provides, and the Hon. 
JosepH ANDERSON was elected. 

Ordered, That the Secretary wait on the Pres- 
ident of the United States, and acquaint him that, 
the Vice Presipent being absent, the Senate have 
elected the Hon. Josep Anperson President of 
the Senate pro tempore. 

Ordered, That the Secretary make a like com- 
munication to the House of Representatives. 

The following Messages were received from the 
PRESIDENT OF THE UNITED States: 


To the Senate and House KA 
Representatives of the United States : 

I now lay before Congress a statement of the militia 
of the United States, according to the returns last re- 
ceived from the several States. It will be perceived 
that some of these are not recent dates, and that from 
the States of Maryland, Delaware, and Tennessee, no 
returns are stated. As far as appears from our records, 
none were ever rendered from either of these States. 


TH. JEFFERSON. 
Fesrvary 28, 1805. 


To the Senate and House of 
Representatives of the United States: 

I now render to Congress the account of the fund 
established by the act of May Ist, 1802, for defraying 
the contingent charges of Government. No occasion 
having arisen for making use of any part of the balance 
of $18,560, unexpended on the 3ist day of December, 
1803, when the last account was rendered by Message, 
that balance has been carried to the credit of the surplus 
fund. TH. JEFFERSON. 

Fesrcary 28, 1805. . 

The messages and documents therein referred 
to were severally read, and ordered to lie for con- 
sideration. ; 

“The Senate resumed the second reading of the 


bill, entitled “An act for the relief of the widow 
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and orphan children of Robert Elliott; and it 
was ordered to a third reading. 

< Mr. Wricut, from the committee to whom the 
subject was referred, on the second instant, re- 
ported a bill for the relief of George Scoone, a 
wounded corporal in the Revolutionary war; 
which was twice read by unanimous consent. 

On motion, 

“ That the Secretary of State be directed to hy be- 
fore the Senate, at the next session of Congress, such 
laws of Great Britain as impose any higher or greater 
duties on the exportation.of certain goods to the Unit- 
ed: States than are charged on exportation to other 
nations;” 

‘It was agreed that this motion lie for consider- 
ation. 

On motion, 

«'That the Secretary of the Treasury be directed to 
lay before the Senate, at the next meeting of Congress, 
a statement. showing the value of Irish linens, &ec., im- 
ported. into the United States ;” 

“It was agreed that this motion should lie for con- 
sideration. 

The bill authorizing the discharge of John York 
from his imprisonment was ordered to. the third 
reading. 

A message from the House of Representatives 
informed the Senate that the House have passed 
the bill, sent from the Senate for concurrence, en- 
titled “An act for ascertaining and adjusting the 
titles and claims to land within the erritory of 
Orleansand the district of Louisiana,” with amend- 
ments, in which they desire the concurrence of 
the Senate. 

The amendments to the bill, entitled “An act 
fot ascertaining and adjusting the titles and claims 
to lands: within the Territory of Orleans and the 
district of Louisiana,” were considered and 
agreed to. l 

“The bill to regulate fees and proceedings.in the 

vourts of the United States, in certain cases, and 
for other:parposes, was resumed, and the further 
consideration: thereof postponed until the first 
Monday. in Decetber next. 

The bill, entiyled “Am-act to amend the charter 

„of Georgetown, ” was read'the third time. 

‘Resolved, That this bill dor pass with amend- 
ments. 

“The-bill, entitled “An act to authorize the Sec- 
retary of War to issue military land warrants, and 
for other purposes,” was read the third time and 

assed, with: amendment. 

The bill; entitled “An act further to amend an 
act, entitled ‘An’ act regulating grants of land, 

“and providing for the disposal of the lands of the 


“Uirited States south of the State of Tennessee,” 
-gaS tead the third time and, passed. 
Tb entitled “Anact:to authorize the erec- 
stion of @ bridge across a mil-pond and marsh in 


the navy yard ‘belonging to the United States, in 
the town of Brooklyn, in the State of New York, k 
was read the-thi me and passed: 

The bill; entitled “An-act to appropriate a sum 
of money. for the purpose-of building gun-boats; 2 
E _ was reäd the third time“and ‘passed. 

‘Mr. Situ, of Ohio, from the committee to 


whom was yesterday referred the bill making 
provision for the widow and orphan children of 
Thomas Flinn, reported it withoutamendment.: 

The bill freeing from postage all letters and 
packets to and from Aaron Burr was read the 
third time; on motion to postpone the further 
consideration thereof until the first Monday in 
Decemiber next, it passed in the negative—yeas 
12, nays 18, as follows: 

Yras—Messrs. Baldwin, Ellery, Franklin,’ Hille 
house, Howland, Logan, Maclay, Olcott, Pickering, 
Plumer, Stone, and Sumter. 

Nays—Messrs. Adams, Anderson, Bradley, Breck- 
enridge, Brown, Cocke, Condit, Dayton, Gaillard, 
Jackson, Mitchill, Moore, Smith of Maryland, Smith of 
New York, Smith of Ohio, Smith of Vermont, Wor- 
thington, and Wright. 

‘On the. question, Shall this bill pass? it was 
determined in the affirmative—yeas 18, nays 13, 
as follows: 

Yras—Messrs. Adams, Anderson, Bradley, Breck- 
enridge, Brown, Cocke, Condit, Dayton, Gaillard, 
Jackson, Mitchill, Moore, Smith of Maryland, Smith of 
New York; Smith of Ohio, Smith of Vermont, White, 

and Wright. 

Naxs—Messrs. Baldwin, Ellery, Franklin, Hill- 
house, Howland, Logan, Maclay, Olcott, Pickering, 
Plumer, Stone, Sumter, and Worthington. 

So it was Resolved, That this bill do pass, that 
it be engrossed, and that the title thereof be “An 
act freeing from postage all letters and packets to 
and from Aaron Burr.” 

The amendment reported on -the 20th instant 
to the bill, entitled “An act making an appropria- 
tion forthe payment of witnesses summoned on 
the part of the United States in support of the 
impeachment of Samuel Chase,” was considered; 
and the bill ordered to a third reading. 

The amendments reported on the “13th instant 
to the bill further providing for the government 
of the district of Louisiana, were considered and 
disagreed to; and the bill ordered toa third reading. 

The second reading of the bill authorizing’ the 
President of the United States to sell a certain 
lot of land was resumed, and the bill ordered to 
the third reading as amended. 

The bill giving the assent of Congress to an act 
of the Legislature of North Carolina, passed. the 
19th of December, 1804, entitled “An: act for the 
relief of foreign seamen brought into the port of ` 
Wilmington.” was resumed and amended. 

Ordered, That it pass to the third reading: as 
amended. 

On motion for an alteration of oné’of the: gules 
in cases of impeachments, it was agreed: that this 
motion lie for consideration. 


FRIDAY, March 1. 


Mr. T of. Maryland, gave noti 
should this day ask leave to bring ina b 
mentary to the act, entitled “An a 
appropriation for.carrying into ef 
uon between the United States of 
His Britannie Majesty. 

» A message from the penis of R resentatives 
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informed:the Senate that the House concur inthe 
bill, sent from the Senate, entitled” An act further 
providing for the government of the Territory of 
Orleans,” with an amendment, ia which they de- 
sire the concurrence of the Senate. They have 
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| informed the Senate that tbe House have passed 


| a bill, entitled “An act supplementary to the act 
entitled “An act making provision for the disposal 
‘of the public lands in the Indiana Territory, and 
| for other purposes ;” in which they desire the con- 


passed the bill, entitled “An act further to alter | currence of the Senate. 


and establish certain post roads, and for other pur- 
poses ;” also, a bill, entitled “An act for the retief 
of Richard Taylor ;” in which they desire the con- 
currence.of the Senate. i 

The bills last brought up for consideration were 
read, and ordered to the second reading. 

The Senate took into consideration the amend- 
ments of the House of Representatives to the bill, 


Mr. Jackson, from the committee appointed on 
the motion expressive of the sense Congress en- 
tertain of the gallant conduet of Commodore Pre- 
ble, his officers and seamen, reported amendments, 
which were adopted, and sundry resolutions were 
entered into accordingly. 

The bill, entided “An act further to alter and 
establish certain post roads, and for. other pur- 


entitled “An act for ascertaining and adjusting | poses,” was read the second time and ordered to 
the titles and claims to the land within the Ter- | a third reading. 


ritory of Orleans and the district of Louisiana ;” 
and agreed thereto, 

Agreeably to notice given, Mr. Samira, of Mary- 
land, asked and obtaiued leave to bring in a bill 
supplementary to the act, entitled “An act mak- 
ing an appropriation for carrying into effect the 
Convention between the United States of America 
and His Britannic Majesty ;” which was read, and, 
by unanimous consent, the bill was read the second 
time. 

Ordered, That it pass to a third reading. 


The bill further providing for the government | 
| triets of Genesee, Buffalo Creek, and of 


of tbe district of Louisiana was read the third 
time, and further amended ; and passed. 

The bill authorizing the sale of a certain lot of 
land was read the third time and passed. 

The bill, entitled “An act declaring the assent 
of Congress to an act of the General Assembly of 
the State of North Carolina, passed on the 19th 


day of December, 1804, entitled ‘An act for the-| th 


relief of foreign seamen brought into the port of 
Wilmington,” was read the third time; and on 
the question to agree to the final passage thereof, 
it passed in the negative. 

The bill for the relief of George Scoone, a 
wounded corporal in the Revolutionary war, was 
considered and amended, and ordered to the third, 
reading as amended. 

The bill making provision for the widow and 
orphan children of Thomas Flinn, was considered 
and ordered to the third reading. 

The bill, entitled “An act authorizing the dis- 
charge of Jobn York from his imprisooment,” 
was read the third time and passed. 

The bill, entitled “An act for the relief of the 
widow and orphan children of Robert Elliot,” was 
read the third time and passed. 

The bill, entitled “An act to establish the dis- 
tricts of Genesee, Buffalo Creek, and of Miami, 
and to alter the port of entry of the district of Erie,” 
was considered and ordered to the third reading. 


Sarurnay, March 2. 


The bill last brought up for concurrence was 
read, and, by unanimous consent, the bill was read 
the second time and referred to Messrs. ADAMS, 
Brecxenarnes, and Brown, to consider andre- 
port thereon. eg 
A message from the House of Representatives 


| was read the third time and passed. 


H 


The bill, entitled “An act for the relief of Rich- 
ard Taylor,” was read the second time, and ordered 
to a third reading. x : 

The bill supplementary to the act, entitled “An 
act making an appropriation for carrying into ef- 


! feet the Convention between the United States 


and His Britannic Majesty, was read the third time 
and passed. l 


| The bill making provision for the widow and 


orphan children of Thomas Flinn was read the 
third time and passed. nee 

The bill, entitled “An act to establish the dis- 
Miami 
and to alter the port of entry of the district of Erie,” 


The bill, entitled “An act making an appropria- 
tion for the payment of witnesses summoned on 
the part of the United States, in support of the 
impeachment of Samuel Chase,” was read the 
ird time as amended. 

Resolved, That this bill do pass with amend- 
ments. : 

A message from the House of Representatives 
informed the Senate that the House have passed 
a bill, entitled an act to provide for the accommo- 
dation of the President of the United States;” in 
which they desire the concurrence of the Senate. 

The bill last brought up for concurrence was 
read, and, by unanimous consent, the bill was read 
the second and third time. 

Ordered, That this bill do pass. 

The bill, entitled “An act for the more effectual 
preservation of peace in the ports and harbors of 
the United States, and in the waters under their 
jurisdiction,” was resumed, and sundry amend- 
ments were proposed. 

Ordered, That this bill pass to a third reading. 

On motion, the committee to whom was refer- 
red the bill to provide for the government of the 
Territory of Columbia, and to repeal the acts of 
Congress therein mentioned, was discharged, and 
the Bill postponed until the first Monday in De- 
cember next. 

Mr. Apams, from the committee to whom was 
referred, this day, the bill, entitled “An.act sup- 
plementary to the act, entitled ‘An act making 
provision for the disposal of the public lands in 
the Indiana Territory, and for other purposes,” 
reported an amendment, which was adopted; and 
the bill ordered to a third reading as amended. 
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-BURR’S ADDRESS. _ 
The Vice Presroent took an affectionate leave 
of the Senate,in substance as follows: + 

“Mr, Burr began by saying that. he had intended to 
pass the day with them, but the increase of a slight in- 
disposition (sore throat) had ‘determined him then to 
take leave of them. He touched lightly on some of 
the rules and orders of the House, and recommended, 
in’ one or two points, alterations, of which. he briefly 
explained the reasons and principles. 

“efie ‘said’ he was sensible he must at times have 
wounded the feelings of individual members. He had 
éver avoided entering into explanations at the time, 
because'a moment of irritation was not a moment for 
explanation ; because bis. position (being in the chair) 
rendered it impossible to enter into explanations with- 
out obvious danger of consequences which might haz- 
ard the dignity of the Senate,.or prove disagreeable and 
injurious in more than one point of view; that he had, 

re referred to'leave.to their reflections his jus- 
tife at on his part, he had no injuries to. com- 
plain: of ;; if any had been, dòne or attempted, he was 
ignorant of the authors ; and if he ‘had ever heard, he 
had forgotten, for, he thanked God, he had no memory 
for injuries. : 

“He doubted not but that they had found occasion 
tò observe, that to he prompt was not therefore to be 
precipitate ; and that to act without delay was not al- 
ways to act without reflection ; that error was often to 
be: preferred to indecision; that his errors, whatever 
they might. have been, were those of rule and principle, 
and not of caprice; that it could not. be deemed arro- 
gancé‘in him to say that, in his. official conduct, he had 
known: no «party, no cause, no friend; that if, in the 
opinion of-any;,’the discipline. which had been estab- 
lished approached to rigor, they would at least admit 
thatit was uniform and indiscriminate. 

.. “He further remarked; that the ignorant and un- 
thinking affected to treat as unnecessary and fastid- 

attention. to, rules..and-decorum; but he 
thing trivial which touched, however re- 
ignity of that body; and he appealed to- 

for the justice of this sentiment, and 
urged them in language the most impressive, and in a 
manner the most commanding, to avoid the smallest re- 
laxation of the habits which he had endeavored to in- 
cùlċate and establish. : 

“But he challenged their attention to considerations 
more momentous than any which regarded merely their 
personal honor and character—the preservation of law, 
of liberty, and the Constitution. This House, saidhe; 
is: a ŝanctuary; a citadel of law, of order, and of lib- 
erty pand itis here—it is here, in this exalted refuge ; 
here, if anywhere, will resistance be made to the storms 
of political: phrensy and the silent arts of corruption ; 
and:if the Constitution be destined ever to perish by 
thé:sacrilegious hands of. the demagogue or the usut- 
pers which God avert, its expiring agonies will be wit- 
nessedon-this floor. 

“tHe: then. adverted to those. affecting sentiments 
which attended a final separation—a dissolution, per- 
haps'forever, of those associations which he hoped had 
been. n 


ever;. 

separated, they would be: 
of disseminating ‘principles of freedom and social order. 
He ‘should always rega ‘proceedings of that body 
with interest and with solicitude: He should feel for 
their honor and the national honor’so intimately con- 


engaged in the common cause 


nected with it, and took his. leave with: expressions of. 
personal respect, and with prayers, and wishes,” d&c. 


Whereupon, the Senate proceeded to tie choice. 
of a President, pro tempore, as the Constitution 
provides; and the honorable JoserH ANDERSON 
was elected. Se 

Ordered, That the Secretary wait on the Presi- 
dent of the United States, and acquaint him that, 
the Vice Present being absent, the Senate’ 
have elected the honorable Josera ANDERSON 
President of the Senate pro tempore. 

Ordered, That the Secretary notify the same 
to the House of Representatives. © 000 0A y 
_ Resolved, unanimously, That the thanks of the 
Senate be presented to Aaron Burg, in testimon 
of the impartiality, dignity, and ability, with 
which he has presided over their deliberations; 
and of their entire approbation of his conduct in’ 
discharge of the arduous and intportant duties as- 
signed him as President of the Senate. °° 

Ordered, That Messrs Smits, of Maryland, 
and Warrs, be a committee to communicate to 
him this resolution. : 

The bill, entitled “An act further to alter and 
establish certain post roads, and for other pur- 
poses,” was, by unanimous consent, read the third 
time, and amended. PE , 

Resolved, That this bill do pass ás amended. 

A message from the House of Representatives: 
informed the Senate that the House concur in the 
amendments of the Senate to the bill, entitled “An 
act to regulate the clearance of armed merchant 
vessels,” with an amendment, in which they de- 
sire the concurrence of the Senate. i 

The Senate took-into consideration the amend- 
ments of the House of Representatives to their 
amendment to the bill, entitled “An act tò regu- 
late the clearance of armed merchant -vessels;”. 
and concurred therein. a Sai ee oe a 

The bill, entitled “An act supplementary to the 
act, entitled ‘An act making provision. for the 
disposal of the public lands in the Indiana Terri- 
tory, and for other purposes,” was, by unanimous 
consent, read the third time as amended and passed. 

A message from the House of Representatives 
informed the Senate that the House have passed. 
a bill, entitled “An act in addition to ‘An act to’ 
make provision for persons that have been. dis- 
abled by known wounds received in the actual 
service of the United States during the Revolu- 
tionary war,” with an amendment, in which they. 
desire the concurrence of the Senate. . nie 

The Senate took into consideration the amend= 
ments of the House of Representatives to the bill 
first mentioned in the message; and non-concur- 
red therein. ana: i ai 

A message from the House of Representatives 
informed the Senate thatthe House insist omtheir 
amendment, disagreed to by the Senate, to the 
bill, entitled “An act in addition to an, act to make 
provision for persons that have been. disabled by. 
known wounds received in the actual servic 
the United States, during the Revolutionary. 
they ask a conference thereon, and have app 
managers on their part. oe 

The Senate proceeded 


to consider the message 
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SENATE. 
MLL Tosen 
of the House of Representatives, asking a confer- | the United States, and the case shall be cognizable;by, 
encé-on the bill, entitled*“An act inaddition to ‘An | or under their authority, ifthe person committing the 
actto make provision for persons that have been | same shall be on board-any foreign armed vessel, in any 
disabled by kaown: wounds received in the actual _ other port or harbor of the United States, or in the waters 
service of the United States during the Revolu- Within their jurisdiction, it shall be the duty of any judge 
tionary war >and; having agreed to the said con- | % justice of any court of the United States, upon satis- 
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ference, Messrs. Braviey, and Smita, of Mary- 


land, were appointed managers at the same on! 


their part: 

The Senate took into consideration the motion 
made on the 28th February last, on the subject 
and. beers 2 

Resolved, That-the Secretary of- State be di- 
rected to lay before this House, at the next meet- 
ing of Congress, such laws of Great Britain as 
impose any higher or greater:duties on-the export- 


| factory proof thereof to him made, to issue his warrant, 
| specifying the nature of the offence, and directed to a 
i nrarshal, commanding him to take the body of the of- 
' fender and bring him before the said judge or justice, 
i to be dealt with according to law. And if the said 

arshal shall deem the ordinary posse comitatus in- 
Msufficient to insure the execution of the said warrant, 
ihe shall apply to the said judge or justice, who shall 
| Immediately issue his order directed to any officer hav~ 
; ing command of militia, or any other having command 
of regular troops, or of armed vessels of the United 


} 
{ 
i 


ation of ‘goods, wares, and merchandise, to the States, in the vicinity, requiring him to aid the said 
United States, than are imposed on similar goods, | marshal with all the force under his command, or such 
‘wares, and merchandise, when exported to the; part as may be necessary in executing the warrant 
nations of Europe; and also to report the amount, aforesaid. And the said marshal, conforming himself 
in sterling money, of the exports to the United | in all things to the instructions which he shall receive 
States, from Great Britain and Ireland, for the | from the President of the United States, or from any 


years 1802; 1808, 1804, on which such duties are | 0ther person authorized by the President; shall first de- 


charged. 

The Senate resumed the consideration of the 
motion made on the 28th February, that a state- 
ment be exhibited of the amount of certain im- 
ported articles; and, 

Resolved, That the Secretary of the Treasury 
be directed to report to the House, at the next 
meeting of Congress, a statement, showing the 
value (agreeably to the prime cost) in sterling 
money, of Irish linens, and all other manufactures 
of linen, of sail duck, nails, hats, looking-glasses, 
plated and glass wares, ribands, silks of all kinds, 
printed linen and cotton, and the quality of British 
salt and rum, imported into the United States 
from Great Britain and her dependencies, during 
the years 1802, 1803, and 1804; and, also, tbe 
value. of linens imported into the United States 
from all other foreign nations. 


Sunpay, March 3. 

A message from the House of Representatives 
informed the Senate that the House have passed 
a bill, entitled “An act making appropriations for 
carrying into effect certain Indian treaties, and 
for other purposes of Indian trade and intercourse,” 
in which they ask the concurrence of the Senate 
They disagree to the amendments of the Senate 
to the bill, entitled “An act making an appropri- 
ation forthe payment of witnesses summoned on 
the part of the United States, in support of the 
impeachment of Samuel Chase.” 

The bill, entitled “An act for the more effectual 
preservation of peace in the ports and harbors of 
the United States, and in the waters under their 
jurisdiction,” was read the third time as amended. 

Qn motion, to strike out the first section of the 
bill, as follows: l 

“Be it enacted, by the Senate and House of Represen- 
tatives, of the United States of America in Congress 
assembled, That whensocver any treason, felony, mis- 
prision of treason, or of felony, misdemeanor, breach of 
peace, or of the revenue laws of the United States, 
shall hereatter be committed, within the jurisdiction of 


| mand the surrender of the person charged with the of- 
! fence; and, if delivery be not made, or if the marshal 
| be obstructed from making the demand, he shall use 
all the means in his power, by force and arms, to ar- 
| rest the offender, and all others who are with him giv- 
‘ing him aid and countenance in evading the arrest, 
‘and he shall convey the said offender and all others ar- 
; rested as aforesaid, and deliver them to the civil author- 
| ity, to be dealt with according to law. If death ensue 
| to the person ordered to be arrested, or to any of those 
| giving him aid and countenance, it shall be justified, 
| but, if to the marshal, or any of those supporting him 
in his discharge of duty, the persons engaged in resist- 
| ing the civil authority shall be punished as in cases of 
| felonious homicide.” ; 
It passed in the negative—yeas 2, nays 25, as 
| follows: 
| Yeas—Messrs. Logan and Wright. 

Nars—Messrs, Adams, Anderson, Bradley, Brown, 
Cocke, Dayton, Ellery, Franklin; Gaillard, Giles, Hill- 
house, Howland, Jackson, Maclay, Mitchill, Moore, 

| Olcott, Pickering, Plumer, Smith of Maryland, Smith 
i of New York, Smith of Vermont, Stone, Sumter, and 
| White. 

And on the question, Shall this bill pass? It was 
| determined in the afirmative—yeas 25, nays 3, as 
| follows: 
| Yxas—Messrs. Anderson, Baldwin, Bradley, Brown, 
! Cocke, Condit, Dayton, Ellery, Giles, Hillhouse, How- 
| land, Jackson, Maclay, Mitchill, Moore, Olcott, Picker- 
| ing, Smith of Maryland, Smith of New York, Smith of 
| Ohio, Smith of Vermont, Stone, Sumter, White, and 
Wright. 

Narys—Messrs. Adams, Logan, and Plumer. 

So it was, Resolved, That this bill pass as 
amended. os 

A message from the House of Representatives 
informed the Senate that the House have passed 
a bill. entitled “An act for the relief of Robert 
Patton and others ;” in which they desire the con- 
currence of the Senate. They have passed’ the 
bill sent from the Senate, entitled “An act to ex- 
tend jurisdiction, in certain cases; to the State and 
Territorial Courts,” with amendments; ‘in which 
they ask the concurrenee of the Senate." 
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“Representatives informing the Senate that the 
‘House have passed a bill, entitled “An act to re- 
vive and make permanent the act to prescribe the 
mode -of taking evidence in cases of contested 
- elections. for members of the House of Represent- 
atives of the United States, and to compel the 
‘attendance of witnesses, passed the third’ day of 
“January, one thotisand seven hundred and ninety- 

n bt, „and in addition to the same,” in which they 

e the concurrence.of the Senate. They agre 
‘to the’ “Resolution expressive of the sense of C 
-gress of the gallant conduct of Commodore Ed- 
_ward Preble, the officers, seamen, and marines, of 
vhis squadron,” with ‘an amendment ; in which 
‘they ask the concurrence of the Senate. 

Mr. Brapiey from the managers appointed on 
the part of the Senate.to confer.on the. bill, enti-~ 

led: “An actin addition to-an:act to make pro- 

iisto persons: that -have been: ‘disabled by 
ounds ‘received in the actual service of 

“the United States during the Revolutionary war, 
“reported that they could come to ‘no agreement 
“with the ‘managers appointed on the part of the 
“House of Representatives. Whereupon, 
“Resolved, That the Senate do adhere to their 
‘disagreement to the amendments insisted on by 
the’ House of Representatives. 

“Mr. Smita of Maryland, from the committee 

ointed for that purpose, ‘reported that they had 
ited on the Vice Presrpent, agreeably to the 

‘resolution of yesterday to which he made the fol- 
lowing reply. 

Zo the Senate of the United States : 

“0 -Gunrizmen: Next to the satisfaction derived from 
“the -eonsciousness of having discharged my duty, is 
that which arises from the favorable opinion of those 
«who have been the. constant witnesses of my official 
conduct; and the value of this flattering mark of their 
esteem is greatly enhanced by the promptitude and 
-unaniinity: with which it is offered. 

[pray youto.accept my respectful acknowledgments, 
and the assuraticeof my inviolable attachment to the 
interests and dignity ofthe Senate. 

Marcu 3, 1805. A. BURR. 

-The Senate. took into. consideration the amend- 
‘ments disagreed to by the House: of. Representa- 
tives-on the bill, entitled “An act making an ap- 
propriation for the payment of witnesses: sum- 

the part of the United States in support 

péachment of Samuel Chase ;” and 

d: That they do insist on "their said 

s, ask a conference thereon, and that 

. “Messrs. Gites ‘and Brapvey be the managers on 

their part. 

hs ssage from the House of Representatives 
the Senate that the House have. passed 
ntitled: “An act to provide for a light-house 
atch Hill, Point, in the State of Rhode Isl- 

w whieh they ‘ask the concurrence of the 


ill, entitled “An act making appropria- 
ons. for, carrying into: effect certain Indian trea- 
ties, and: for other. purposes of Indian. trade and 
intercourse,” was read. three several ‘times, by 
“wnanimous consent, and passed. 


message was received from the House of 


“may join, to wait on the President. of 


The bill, entitled “An act.to provide fora light- 
house on Watch Hill Point, in the State of Rhode 
Island,” was read the first ’and second times by 
unanimous consent, and 

On the.question, shall this bill be read the third 
time by unanimous consent; it was objected. to, 
so the bill was lost. 

The bill, entitled “An act to revive and mak 
permanent the ‘Act to prescribe the mode of 


ing evidence in cases of contested elections for 


members of thé House of Representatives. of. the 
United States, and to compel the attendance of wit- 


nesses,’ passed ‘the third day of January, 1798;and 


in addition. to the same;” was read the first and 
second time by unanimous consent; and; 

On the question, shall this bill be tead the third 
time. by unanimous consent; it was objected to, 
so the- Dill was lost.: = 

The bill, entitled “An act forthe: relief of Rob- 
ert Patton and others,” was -read three several 
times by unanimous consent, and passed. 

The Senate proceeded to consider the amend- 
ments of the House of Representatives to the “Res- 
solution expressive of the sense of Congress of the 
gallant conduct of Commodore Edward Preble, 
the officers, seamen, and marines, of his squadron,” 
and agreed thereto, with an amendment to ‘their 
amendments, 

The Senate took into consideration the amend- 
ments of the House of Representatives to. the 
bill, entitled “An act to extend jurisdiction in.cer- 
tain cases to the State and Territorial Courts Au 
and agreed thereto. 

A message from the House of Representatives 
informed the Senate that the House agree to-the 
conference requested by the Senate on the. bill, 
entitled “An act.making an appropriation. for 
the payment of witnesses summoned on. the. part 
of the United States in:support of the impeach- 
ment of Samuel Chase,” and: have ‘appointed 
managers on their part. 

Mr. Gives, from the managers appointed on 
the part of the Senate, to confer on the bill, enti- 
tled “An act making an appropriation. for the 
payment of witnesses summonéd on the part of 
the United States. in support of the impeachment 
of Samuel Chase,” reported. Whereupon, 

Resolved, That the Senate do adhere to their 
amendments disagreed to by the House of Rep- 


‘resentatives. 


A message from the House of Representatives 
informed the Senate that the House adhere -to 
their disagreement to the amendments. í 
Senate to the bill, entitled “ An. act making 
appropriation for the payment of witnesses sum- 


moned on the part of the United States in sup- 
” 


port of the impeachment of Samuel Chase 
On motion, 
Resolved, That Messrs. ADAMS, and Smt 
Maryland, be a committee on the part of th 
ate, with such as the House of Rep 


States, and notify him. that, unless’ he 
any further ‘eommunications to make t 
Houses of Congress, they are ready, to adjour 


‘Ordered, That ` ‘the Secretary acquaint : 
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House of Representatives therewith, and desire | sees a tax-gatherer of the United States? These con- 
f Rep IE: | sees a 
the appointment of a committee on their part. ! tributions enable us to support the current expenses of 
pp € p: $ PP t expense 
Mr. Apams, from the committee, reported that | the Government ; to fulfil contracts with foreign nations; 
they had waited upon the President of the United | to extinguish the native right. of soil within our limits; 
States, who informed them. that he had no fur- to extend those limits; and to apply such a surplus to 
ther communieations’to make to the two Houses | OUF public debts, as places, at a short day, their final 
of Congress. : redemption ; and that redemption, once effected, the 
The Secretary was then directed to inform the | Tevenue thereby liberated may, by a just repartition of it 
House of Representatives that the Senate. hav- the Go e Piatek and a | amendment of 
: : i e Constitution, be applied, zn tame of peace, to rivers, 
ing finished the business before them, are about to canals: roade; arts. manufactares: edacatión, and other 


adjourn. Whereupon, the Senate adjourned. great objects, within each State. In dime of war, if 
—— injustice by ourselves, or others, must sometimes pro- 

Marcu 4, 1805. duce war, increased, as the same revenue will be, by 

z > increased population and consumption, and aided. by 
INAUGURAL SPEECH. other resources reserved for. that crisis, it may meet, 


On Monday, at 12 o’clock, Tuomas JEFFERSON. | within the year, all the expenses of the year, without 
President of the United States, took the oath of | encroaching on the rights of future generations, by bur- 
office, and delivered the following Inaugural | dening them with the debts of the past. War will 
Speech, in the Senate Chamber, in the presence | then be but a suspension of useful works; and a return 
of the members of the two Houses, and a large | toa state of peace, a return to the progress of im- 
concourse of citizens: provement. . 

ProcrenrNe, fellow-citizens, to that qualification I have said, fellow-citizens, that the income reserved 
which the Constitution requires before my entrance on | had enabled us to extend our limits; but that exten- 
the charge conferred on me, it is my duty to express | sion may possibly pay for itself before we are called on ; 
the deep sense I entertain of this new proof of confi- | and, in the mean time, may keep down the accruing 
dence from my fellow-citizens at large, and the zeal interest: in all events, it will replace the advances we 
with which it inspires me so to conduct myself as may | shall have made. I know that the acquisition of Lou- 
best satisfy their just expectations. isiana has been disapproved by some, from a candid 

On taking this station, on a former occasion, I de- apprehension that the enlargement of our territory 
clared the principles on which I believed it my duty to | would endanger its union. But who can limit the ex- 
administer the affairs of our commonwealth. My con- | tent to which the federative principle may operate 
science tells me I have, on every occasion, acted up to | effectively? The larger our association, the less will it 
that declaration, according to its obvious import, and to | be shaken by local passions: and, in any view, is it not 
the understanding of every candid mind. better that the opposite bank. of the Mississippi should 

In the transaction of your foreign affairs, we have | be settled by our own brethren and children, than by 
endeavored to cultivate the friendship of all nations, ; strangers of another family ? With which should we 
and especially of those with which we have the moet | be most likely to live in harmony and friendly inter- 
important relations. We have done them justice on course? : 
all occasions; favor, where favor was lawful, and cher-! In matters of religion, I have considered that its free 
ished mutual interests and intercourse on fair and equal | exercise is placed by the Constitution independent of 
terms. We are firmly convinced, and we act on that | the powers of the General Government. . I have there- 
conviction, that with nations, as with individuals, our | fore undertaken, on no occasion, to prescribe the reli- 
interests, soundly calculated, will ever be found insepa- | gious exercises suited to it; but have left them, as the 
rable from our moral duties; and history bears witness | Constitution found them, under the direction and dis- 
to the fact, that a just nation is trusted on its word, cipline of the Church or State authorities acknowledged 
when recourse is had to armaments and wars to bridle , by the several religious societies. 
others. The aboriginal inhabitants of these countries I have 

At home, fellow-citizens, you best know whether we | regarded with the commisseration their history inspires. 
have done well or ill. The suppression of unnecessary | Endowed with the faculties and the rights of men, 
offices, of useless establishments and expenses, enabled | breathing an ardent love of liberty and independence, 
us to discontinue our internal taxes. These, covering | and occupying a country which left them no desire but 
our land with officers, and opening our doors to their | to be undisturbed, the stream of overflowing population. 
intrusions, had already begun that process of domicil-| from other regions directed itself on these shores. 
iary vexation, which, once entered, is scarcely to be | Without power to divert, or habits to contend against 
restrained from ‘reaching, successively, every article of | it, they have been overwhelmed by the current, or 
property and produce. If, among these taxes, some | driven before it. Now reduced within limits too nar- 
minor ones fell, which had not been inconvenient, it | row for the hunter state, humanity enjoins us to teach 
was because their amount would not have paid the | them agriculture and the domestic arts; to encourage 
officers who collected them; and because, if they had them to that industry which alone can enable them to 


any merit, the State authorities might adopt them in- | maintain their place in existence; and to prepare them 
stead of others less approved. in time for that state of society which, to bodily com- 
The remaining revenue, on the consumption of for- forts, adds the improvement of the mind and morals. 
eign articles, is paid chiefly by those who can afford to We have therefore liberally furnished them with the 
add foreign luxuries to domestic comforts. Being cvl- implements of husbandry and household use ; we have 
lected on our seaboard and frontiers only, and incorpo- | placed among them instructers in the arts of first ne- 
rated with the transactions of our mercantile citizens, | cessity ; and they are covered with the ægis of the law 
it may be the pleasure and the pride of an American | against aggressors from among ourselves. : 
to ask, what farmer, what mechanic, what laborer, ever But the endeavors to enlighten- them on the fate 
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“which awaits their present course of life, to induce them 
sto exercise their reason, follow its dictates, and change 
their pursuits with the change of circumstances, have 
powerful obstacles to encounter. They are combatted 
by the habits of their bodies, prejudices of theit minds, 
ignorance, pride, and the influence of interested and 
crafty individuals among them, who feel themselves 
something in the present order of things, and fear to 
become nothing in any other. These persons incul- 
cate a sanctimonious reverence for the customs of their 
ancestors; that whatsoever they did, must be done 
through all time ; that reason is a false guide, and to 
advance under its counsel in their physical, moral, or 
political condition, is perilous innovation ; that their 
‘duty is to remain as their Creator made them; ignor- 
ance being ‘safety, and knowledge full of danger. In 
-short, my friends, among them, also, is seen the action 
‘and counteraction of good sense and of bigotry. They, 
too, have thsir anti-philosophists, who find an interest:in 
keeping things in their present state; who dread refor- 
mation, and exert all their faculties ‘to maintain the 
ascendency of habit over the duty of improving our rea- 
‘son, and obeying its mandates. 

In giving these outlines, I do not mean, fellow-citi- 
tens, to arrogate to myself the merit of the measures— 
that is due, in the first place, to the reflecting character 
of our citizens at large, who, by the weight of public 
opinion, influence and strengthen the public measures. 
Tt is due to the sound discretion with which they select 
from among themselves those to whom they confide the 


Legislative duties. It is due to the zeal and wisdom of 


the characters thus selected, who lay the foundations 
‘of public happiness in wholesome laws, the execution 
‘of which alone remains for others; and it is due to the 
able‘and faithful auxiliaries, whose patriotism has asso- 
‘ciated them with me in the Executive functions. 

<. During this course of Administration, and in or- 
der:to, disturb it, the artillery of the press has been 
levelled against us, charged with whatsoever its licen- 
tiousness could devise or dare. These abuses of an 
4nstitution, so important to freedom’ and science, are 
-deeply to be regretted, inasmuch as they tend to lessen 
jts usefulness, and to sap its safety. They might, in- 
deed, have been corrected by the wholesome punish- 
-ments reserved to; and provided by, the laws of the 
several States against ‘falsehood and defamation; and 
public duties, more urgent, press on the time of public 
servants, and the offenders have. therefore been left to 
find their punishment in the public indignation. 

Nor was it uninteresting to the world, that an expe- 
riment: should be fairly and fully made, whether free- 
dom of discussion, unaided by power, is not sufficient 
for the propagation and protection of truth? Whether 
a Government, conducting itself in the true spirit of its 
Constitution, with zeal and purity, and doing no act 
which it would be unwilling the whole world should 
witness, can be written down by falsehood and defama- 
tion? The experiment has been tried. You have 
witnessed the scene. Our fellow-citizens looked on 
cool atid-collected. They saw the latent source from 
which these outrages proceeded. They gathered around 
their public functionaries ; and when the Constitution 
called: thera to.the decision by suffrage, they pronounced 


their verdict honorable to those who had served them, | 


and consolatory to the friend of man, who believes that 
he may be trusted with the control of his own affairs. 
No inference is here intended, that the laws provided 
by the States against false and defamatory publications, 
should not be enforced. He who has time, renders a 


` 


service to public morals and public tranquillity, in re- 
forming these abuses by the salutary cocrcions of the 
law. But the experiment is noted to prove, that, since 
truth and reason have maintained their ground against 
false opinions, in league with false facts, the press, con- 
fined to truth, needs no other legal restraint. The pub- 
lic judgment will correct false reasonings and opinions, 
ona full hearing of all parties; and no other definite 
line can be drawn between the inestimable liberty of 
the press, and its demoralizing licentiousness. If there 
be still improprieties which this rule would not restrain, 
its supplement must be sought in the censorship of pub- 
lic opinion. 

Contemplating, the union of sentiment now mani- 
fested so generally, as auguring harmony and happi- 
ness to our future course, I offer to our country sincere 
congratulations. With those, too, not yet rallied to the 
same point, the disposition to do so is gaining strength. 
Facts are piercing through the veil drawn over them: 
and our doubting brethren will at length see that the 
mass of their fellow-citizens, with whom they cannot yet 
resolve to act, as to principles and measures, think as 
they think, and desire what they desire: that our wish, 
as well as theirs, is, that the public efforts may be di- 
rected honestly to the public good ; that peace be cul- 
tivated; civil and religious liberty unassailed ; law and 
order preserved; equality of rights maintained; and 
that state of property, equal or unequal, which results 
to every man from his own industry, or that of his 
father’s. When satisfied of these views, it is net in 
human nature that they should not approve. and. sup- 
port them. In the mean time, let us cherish them with 
patient affection; let us do them justice, and more than 


justice, in all competitions of interest ; and we need 


not doubt that truth, reason, and their own interests, 
will at length prevail; will gather them into the fold of 
their country, and will complete that entire union of 
opinion which gives to a nation the blessing of harmo- 
ny, and the benefit of all its strength. 

I shall now enter on the duties to which my fellow- 
citizens have ágain called me, and shall proceed in the 
spirit of those principles which they have approved. . I 
fear not that any motives of interest may lead me astray» 
Jam sensible of no passion which could seduce me, 
knowingly, from the path of justice ; but the weak- 
nesses of human nature, and the limits of my own 
understanding, will produce errors of judgment, some- 
times injurious to your interests. I shall need, there- 
fore, all the indulgence which I have heretofore expe- 
rienced from my constituents. The want of it will 
certainly not lessen with increasing years. . X shall 
need, too, the favor of that Being. in whose hands we 
are; who led our fathers, as Israel of old, from their 
native land, and planted them in a country flowing 
with all the necessaries and comforts of life; who. has 
covered our infancy with His providence, and our.riper 
years with His wisdom and power ; and to whose good- 
ness I ask you to join in supplications with me, that 
He will so enlighten the minds of your servants, guide 
their councils, and prosper their measures, that, whatso- 
ever they do, shall result in your good, and shall secure 
to you the peace, friendship, and appprobation of all 
nations. 


After which, the Chief Justice of the United 
States administered to him the oath of office pre- 
scribed by the Constitution; and the oath was, 
in like manner, administered to GEORGE CLINTON, 
Vice President of the United States; after which, 
the Presipenr and Vice Presipent retired. 


TRIAL OF SAMUEL CHASE, 


AN ASSOCIATE JUSTICE OF THE SUPREME COURT OF THE UNITED STATES, 


IMPEACHED BY THE HOUSE OF REPRESENTATIVES FOR HIGH CRIMES AND MISDE- 
MEANORS, BEFORE THE SENATE OF THE UNITED STATES. 


[TAKEN IN SHORT-HAND BY SAMUEL H. SMITH AND THOMAS LLOYD.) 


[The following report of the trial of Samuzt Cuasz į any efficient result, I did not then think proper to 
has been drawn up with the greatest care. To guard | take any steps in the business. Finding my atten- 
against misconception or omission, two individuals, one | tion, however, thus drawn toa consideration of the 
of whom is a professional stenographer, were constantly | character of the officer in question, I made it my 
engaged during the whole course of the trial; and the | business, considering it my duty, as wel! to myself 
arguments of the managers and counsel have in most | as those whom I represent, to investigate the 
instances, and Whenever it Sas attainable, been revised | charges then made and the official character of the 
by tem. Its wh some acon hl he ltr open in general, The resule having convinced 
to submit to the public a tract, whose fidelity and com- ‘me that there exists ground of impeachment 


prehensiveness, he hopes will amply reward the inter- 
est so deeply excited by the progress and issue of this 


important trial. Editor National Intelligencer] 


MEASURES PRELIMINARY TO THE TRIAL. 
On the fifth day of January 1804, Mr. J. Ran- 
pOLPH,a member of the House of Representatives 
of the United States, rose and addressed that body 
to the following effect : 
He observed “ That no people were more fully 
impressed with the importance of preserving un- 
olluted the fountain of justice than the citizens 
of these States. With this view the Constitution 
of the United States, and of many of the States 
also, had rendered the magistrates who decided 
judicially between the State and the offending cit- 
izens, and between man and man, more iodepend- 
ent than those of any other country in the world, 


in the hope that every inducement, whether of in- | 


timidation or seduction, which should cause them 
to swerve from theduty assigned to them, might be 
removed. Butsuch was the frailty of human na- 
ture, that there was no precaution by which our 
integrity and honor could be preserved, in case we 
were deficient in that duty which we owed to our- 
selves. In consequence, sir,” said Mr. Randolph, 
“of this unfortunate condition of man, we have 
been obliged, but yesterday, to prefer an accusation 
against a judge of the United States, who has 
been found wanting in his duty to himself and his 
country. Atthe last session of Congress, a gen- 
tleman from Pennsylvania did, in his place, (on a 
bill to amend the judicial system of the United 
States,) state certain facts, in relation to the official 
conduct of an eminent judicial character, which I 
then thought, and still think, the House bound to 
notice. Bat the lateness of the session (for we 
had, if I mistake not, scarce a fortnight remaining) 
precluding all possibility of bringing the subject to 


‘against tùis officer, I demand an inquiry into his 


‘conduct, and therefore submit to the House the 
| following resolution : 

| “Resolved, That a committee be appointed to inquire 
| into the official conduct of Samuex Cuase, one of the 
| Associate Judges of the Supreme Court of the United 
' States, and to report their opinion, whether the said 
Í Samvex Caase hath so acted in his judicial capacity as 
to require the interposition of the Constitutional power 
í of this House.” . 

| A shortdebate immediately arose on this motion, 
i which was advocated by Messrs. J. RANDOLPH, 
| Swiite.and J. Cray; and opposed by Mr. Ecuror. 


H . 
| Several members supported a motion to postpone 


| ituoul the ensuing day. which was superseded by 
| an adjournment of the House. 

The House, on the next day, resumed the con- 
sideration of Mr. Ranpo.pn’s motion, which was 
supported by Mr. Smilie, and, on the motion of 

Mr. Lerr. so amended as to embrace an inquiry 
i into the official conduct of Richard Peters, district 
| judge for the District of Pennsylvania. Oa the 
| motion, thus amended, further debate arose, which 
| occupied the greater part of this and the ensuing 
| day. It was supported by Messrs. FINDLEY, JACK- 
| son. NicHoLson, Houuanp, J. RaxpoLea, Evstts, 
| Barty, Smis, and Eppes; and opposed by 
Messrs. Lownpes, R. Griswotp, ELLIOT, DENNIS, 
Grairrin, Taatcuer, Huepr, and Dana. Some 
ineffectual attempts were made to amend the res- 
olution, when the final question was taken on the 
resolution, as amended, in the following words: 

“Resolved, That a committee be appointed to inquire 
into the official conduct of Samuel Chase, one of the 
Associate Justices of the Supreme Court of the United 
States, and of Richard Peters, district judge of the dis- 
trict of Pennsylvania, and to report their opinion, whe- 
ther the said Samuel Chase and Richard Peters, or 
either.of them, have so acted in their judicial capacity, 
as to require the interposition of the Constitutional power 
of this House.” 
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And resolved in the 
40, as follows: 


Vzas—Willis Alston, jt., Nathaniel Alexander, David 
Bard, George Michael Bedinger, Phanuel Bishop, Wil- 
liam Blackledge, Adam Boyd, John Boyle, Robert 
Brown, Joseph Bryan, William Butler, Levi Casey, 
Joseph Clay, John Clopton, Jacob Crowninshield, Rich- 
ard Cutts, William Dickson, John B. Earle, Peter Early, 
Ebenezer Elmer, John W. Eppes, William Eustis, Wil- 
liam Findley, John Fowler, James Gillespie, Edwin 
Gray; Andrew Gregg, John A. Hanna, Josiah Has- 
brouck, William Hoge, James Holland, David Holmes, 
John G. Jackson, Walter Jones, William Kennedy, 
Nehemiah Knight, Michael Leib, John B. C. Lucas, 
Matthew Lyon, Andrew McCord, David Meriwether, 
Nicholas. R. Moore, Thomas Moore, Jeremiah Morrow, 
Anthony New, Thomas Newton, jr, Joseph H. Nich- 
olson, Gideon Olin, Beriah Palmer, John Patterson, 
Oliver Phelps, John Randolph, jr., Thomas M. Randolph, 
John Rea of Pennsylvania, John Rhea of Tennessee, 
Jacob Richards, Erastus Root, Thomas Sammons, Thos. 
Sandford, Ebenezer Seaver, Tompson J. Skinner, Jas. 
loan, John-‘Smilie; John Smith of Virginia, Richard 
Stanford, Joseph Stanton, John Stewart, David 
Thomas, Philip R. Thompson, Abram Trigg, John 
Trigg, Philip Van Cortlandt, Isaac Van Horne, Joseph 
B. Varnum, Daniel C. Verplanck, Matthew Walton, 
John Whitehill, Marmaduke Williams, Richard Winn, 
Joseph Winston, and Thomas Wynns. 

Nars—Simeon Baldwin, Silas Betton, John Camp- 
bell, William Chamberlin, Martin Chittenden, Clifton 
Claggett, Manasseh Cutler, Samuel W. Dana, John 
Davenport, John Dennis, Thomas Dwight, James El- 
liot, Thomas Griffin, Gaylord Griswold, Roger Gris- 
wold, Seth Hastings, David Hough, Benjamin Huger, 
Samuel Hunt, Joseph Lewis, jun., Thomas Lewis, 
Henry W. Livingston, Thomas Lowndes, Nahum Mit- 
chell, Samuel L. Mitchill, James Mott, Thomas Plater, 
SamuetD. Purviance, Joshua Sands, John Cotton Smith, 
John Smith, of New York, William Stedman, James 
Stephenson, Samuel ‘Taggart, Samuel ‘Tenney, Samuel 
Thatcher, George Tibbits, Killian K. Van Rensselaer, 
Peleg Wadsworth, and Lemuel Williams. 


Whereupon, Messrs. J. RANDOLPH, NICHOLSON, 
J. Cuay, Barty, R. Griswo.p, Hucer, and 
Boyce, were appointed a committee pursuant to 
the foregoing resolution. 
“Ou the 10th of January, thë committee were 
authorized by the House to send for persons, pa- 
pers, and records; and on the 30th day of the same 
month they were authorized to cause to be printed 
such documents and papers, as they might deem 
necessary, previous to their presentation to the 
Houses ©- 
Oo the 6th day of March, Mr. RanDoLPH, in 
tħe name of the committee, made a report, “ That 
“ia consequence of the evidence collected by them, 
“in ‘virtue of the powers with which they have 
“been invested by the House, and which is here- 
t unto subjoined, they are of opinion, Ist. That 
‘Samuel Chasé, Esq., an associate justice of the 
f Supreme Court of the United States, be im- 
 peached of high crimes and misdemeanors. | 
-ë 2d. That Richard Peters, district judge of the 
t district of Pennsylvania, has not so acted in-his 
; judicial capacity as to require. the interposition 
pof the Constitutional power-of this House.” 


affirmative—yeas 81, nays 


a A 8 A 


This report, accompanied by a great mass of 
printed documents, embracing various depositions 
taken before the committee. as well as at a dis- 
tance, was made the order of the day for the Mon- 
day following. 

On that-day the House took up the report, and 
after a short debate concurred in the first resolu- 
tion by the following votes—yeas 73, nays’ 32, as 
follows: 

Yeas—Willis Alston, jun., Isaac Anderson, John 
Archer, David Bard, George Michael Bedinger, William 
Blackledge, Walter Bowie, Adam Boyd, John Boyle, 
Robert Brown, Joseph Bryan, William Butler, Levi 
Casey, Thomas Claiborne, Joseph Clay, Matthew Clay, 
John Clopton, Frederick Conrad, Jacob Crowninshield, 
Richard Cutts, John Dawson, William Dickson, John 
B. Earle, Peter Early, James Elliot, William Findley, - 
John Fowler, James Gillespie, Peterson Goodwyn, An- 
drew Gregg, Samuel Hammond, James Holland, David 
Holmes, Walter Jones, William Kerinedy, ‘Nehemiah 
Knight, Michael Leib, MatthewLyon, Andrew McCord, 
William McCreery, David Meriwether, Andrew Moore, 
Nicholas R. Moore, Jeremiah Morrow, Anthony New, 
Thomas Newton, jr., Joseph H. Nicholson, Gideon Olin, 
John Patterson, John Randolph, Thomas M. Randolph, 
John Rea of Pennsylvania, John Rhea of Tennessee, 
Jacob Richards, Cesar A. Rodney, Thomas Sammons, 
Thomas Sandford, Ebenezer Seaver, James Sloan, John 
Smilie, Henry Southard, Richard Stanford, Joseph Stan- 
ton, John Stewart, David Thomas, Philip R. ‘Thomp- 
son, Abram Trigg, John Trigg, Isaac Van Horne, 
Joseph B. Varnum, Marmaduke Williams, Richard 
Winn, and Joseph Winston. 

Nays—Simeon Baldwin, Silas Betton, John Camp- 
bell, William Chamberlin, Martin Chittendon, Clifton 
Claggett, Manasseh Cutler, Samuel W. Dana, John 
Davenport, Thomas Dwight, Thomas Griffin, Gaylord 
Griswold, Roger Griswold Seth Hastings, William 
Helms, Benjamin Huger, Joseph Lewis, jr, Henry W. 
Livingston, Thomas Lowndes, Nahum Mitchell, Thos. 
Plater, Samuel D.-Purviance, John Cotton Smith, John 
Smith of Virginia, William Stedman, James Stephen- 
son, Samuel Taggart, Samuel Tenney, Samuel That- 
cher, Killian K. Van Rensselaer, Peleg Wadsworth, and 
Lemuel Williams. 

The second resolution was agreed to unani- 
mously. 

Whereupon, it was ordered, that Mr. Joun RAN- 
po.pH and Mr. Karty be appointed a committee 
to go to the Senate, at the bar thereof, in the name 
of the House of Representatives, and of all the 
people of the United States, to impeach Samuel 
Chase, one of the associate justices, of the Supreme 
Court of the United States, of high crimes and 
misdemeanors; and acquaint the Senate that the 
House of Representatives will in due time, ex- 
hibit particular articles of impeachment against 
him,and make good thesame. It was also ordered, 
that the committee do demand, that the Senate 
take order for the appearance of the said Samuel 
Chase, to answer to the said impeachment. 

On. the 13th of March, Messrs. J. RANDOLPH, 
Nicuotson, J. CLay, Harty, and Boyue, were ap- 
pointed a committee to prepare and report articles 
of impeachment against Samuel Chase, and in- 
vested. with power to send for persons, papers, and 
records. : 
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On the 14th, a message was received from the 
Senate, notifying the House, that they would take 
proper order on the impeachment, of which due 
notice should be given to the House. 

On the 26th, Mr. Ranpotpn. from the commit- 
tee appointed for that purpose, reported articles of 
impeachment against Samuel Chase. No order 
was taken on the report during the remainder of 
the session. which terminated the next day. 

At the ensuing session of Congress,on the 6th 
of November 1804, on the motion of Mr. J. Ran- 
nora, the articles of impeachment were referred 
to Messrs. J. Raporu, J. Cray, Earty, BOYLE, 
and J. Ruea, of Tennessee. 


On the 30th of November, Mr. RANDOLPH re- 
ported the following articles of impeachment 
against Samuel Chase, in substance, not dissimi- 
lar from those reported at the last session, with 
the addition of two new articles: 


Articles exhibited by the House of Representatives of 
the United States, in the name of themselves and of 
all the people of the United States, against Samuel 
Chase, one of the Associate Justices of the Supreme 
Court of the United States, in maintenance and sup- 
port of their impeachment against him for high 
crimes and misdemeanors: 

ARTICLE l. That, unmindful of the ‘solemn duties 
.of his office, and, contrary to the sacred obligation by 
which he stood bound to discharge them “faithfully 
and impartially, and without respect to persons,” the 
said Samuel Chase, on the trial of John Fries, charged 
with treason, before the circuit court of the United 
States, held for the district-of Pennsylvania, in the city 
of .Philadelphia, during the months of April and May, 
one thousand eight hundred, whereat the said Samuel- 
Chase presided, did, in his judicial capacity, conduct 
himself in a manner highly arbitrary, oppressive, and 
unjust, viz: 

1. In delivering an opinion, in writing, on the ques- 
tion of law, on the construction of which the defence 
of the accused materially depended, tending to preju- 
dice the minds of the jury against the case of the said 
John Fries, the prisoner, before counsel had been heard 
in his defence: 

2, In restricting the counsel for the said Fries from 
recurring to such English authorities as they believed 
apposite, or from citing certain statutes of the United 
States, which they deemed illustrative of the positions 
upon which they intended to rest the defence of their 
client: 

3. In debarring the prisoner from his Constitutional 
privilege of addressing the jury (through his counsel) 
on the law, as well as on the fact, which was to deter- 
mine his guilt, or innocence, and at. the same time en- 
deavoring to wrest: from the jury their indisputable 
right to hear argument, and determine upon the ques- 
tion of law, as well as the question of fact, involved in 
the verdict which they were required to give: 

In consequence of which irregular conduct of the 
said Samuel Chase, as dangerous-to our. liberties as it 
is novel to our laws and usages, the said- John Fries 
swas deprived of the right secured to him by the eighth 
article amendatory of the Constitution, and was con- 
demned to death witout having been heard by coun- 
sel in: his defence, to the disgrace of the character of 
the American bench, in manifest violation of law and 
justice, and in open contempt of the rights of juries, on 


which, ultimately, rest the liberty and safety of the 
American people. 

Arr. 2. That, prompted by a similar spirit of perse- 
cution and injustice, at a circuit court of the United 
States, held at Richmond, in the month of May, one 
thousand eight hundred, for the district of Virginia, 
whereat the said Samuel Chase presided, and before 
which a certain James Thompson Callender was ar- 
raigned fora libel on John Adams, then President of 
the United States, the said Samuel Chase, with intent 
to oppress and procure the conviction of the said Cal- 
lender, did overrule the objection of John Basset, one 
of the jury, who wished to be excused from serving on 
the said trial because he had made up his mind as to 
the publication from which the words charged to. be 
libellous in the indictment were extracted; and the said 
Basset was accordingly sworn and did serve on the 
said jury, by whose verdict the prisoner was subse- 
quently convicted. 

Arr. 3.. That, with intent to oppress and procure 
the conviction of the prisoner, the evidence of John 
Taylor, a material witness on behalf of the aforesaid 
Callender, was not permitted by the said Samuel 
Chase to be given in, on pretence that the said witness 
could not prove the truth of the whole of one of the 
charges contained in the indictment, although the said 
charge embraced more than one fact. 

Ant. 4. That the, conduct of the said Samuel Chase 
was marked, during the whole course of the said trial, 
by manifest injustice, partiality, and intemperance ; 
viz: 

1. In compelling the prisoner’s counsel to reduce to 
writing, and submit to the inspection of the court, for 
their admission or rejection, all questions which the 
said counsel meant to propound to the above named 
John Taylor, the witness. ` 

2. In refusing to postpone the trial, although an 
affidavit was regularly filed, stating the absence of ma- 
terial witnesses on behalf of the accused ; and although 
jt was manifest, that, with the utmost diligence, the at- 
tendance of such witnesses could not have been pro- 
cured at that term: 

3. In the use of unusual, rude, and contemptuous ex- 
pressions towards the prisoner's counsel; and in false- 
ly insinuating that they wished to excite the public 
fears and indignation, and to produce that insubordi- 
nation to law to which the conduct of the judge did, 
at the same time, manifestly tend: ` 

4. In repeated and vexatious interruptions of the said 
counsel, on the part of the said judge, which at length 
induced them to abandon their cause and their client, 
who was thereupon convicted and condemned to fine 
and imprisonment: 

5. In an indecent solicitude manifested by the said 
Samuel Chase for the conviction of the accused, unbe- 
coming even a public prosecutor, but highly disgrace- 
ful to the character of a judge, as it was subversive of 
justice. 

Arr. 5. And whereas it is provided by the act of 
Congress, passed on the 24th day of September, 1789, 
entitled “ An act to establish the judicial courts of the 
United States,” that for any crime or offence against the 
United States, the offender. may be arrested, impris- 
oned, or bailed, agreeably to the usual mode of process 
in the State where such offender may be found: and 
whereas it is provided by the laws of Virginia, that 
upon presentment by any grand jury of an offence 
not capital, the court shall order the clerk. to -issue-a 
summons against the peison or persons. offending, to, 
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appeay ond ‘answer such presentment at the next court, 
yet the said Samuel Chase did, at the court aforesaid, 
award a capias against the body of the said James 
Thompson Callender, indicted for an offence not capi- 
tal, whereupon the said Callender was arrested and 
committed to close custody, contrary to law in that case | 
made and provided. ` ` ` 
Arr. 6. And whereas it is provided by the 34th sec- 
tion of the aforesaid’ act, entitled “An act to establish 
the judicial courts of the United States,” that the laws 
of the several States, except where. the Constitution, 
treaties, or statutes of the United States shall otherwise 
require or provide, shall be regarded as. the rules of 
decision in trials at common law, in the courts of the 
United States, in cases where they apply; and whereas, 
by the laws of Virginia it is provided, that, in cases not 
capital, the offender shall not be held to answer any | 
presentment of a grand jury until the court next suc- 
ceeding that during which such presentment shall have 
been made, yet the said Samuel Chase, with intent to 
oppress and ‘procure the conviction of the said James 
Thompson Callender, did, at the court aforesaid, rule 
and adjudge the said Callender to trial, during the term 
at which he, the said Callender, was presented and in- 
dicted, contrary to law in that case made and provided. 
“Ann. 7. That, at a circuit- court of the United States 
for the district of Delaware, held at N ewcastle in the 
month of June, one thousand eight hundred, whereat 
the said Samuel Chase presided, the said Samuel Chase, 
disregarding the duties of his office, did descend. from 
the dignity of a judge, and stoop to the level of an in- 
former, by refusing to discharge the grand jury, although 
entreated by several of the said jury so to do; and after 
the said grand jury had regularly declared, through their 
foreman, that they had found no bills of indictment, nor 
had any presentments to make, by observing to the said 
grand jury, that he, the said Samuel Chase, understood 
“thata highly seditious temper had manifested itself in 
¢ the ‘State of. Delaware, among a certain class of peo- 
«ple, particularly in Newcastle county, and more espe- 
‘cially in the town of Wilmington, where lived a most 
seditious printer, unrestrained by any principle of vir- 
© tué;and:regardless of social order—that the name of 
€ this printer was”—but checking himself, as if sensible 
of the indecorum. he was committing, added, “ that it 
“might be assuming‘too much to mention the name of 
£ this person, but it becomes ‘your duty, gentlemen, to 
‘inquire diligently into this matter,” or words to that 
effect; and that, with intention to‘procure the prosecu- 
tion. of the printer in question, the said’ Samuel Chase 
did; moreover, authoritatively enjoin on the. District 

Attorney of the United States the necessity of procuring 
` a file of the papers to which he alluded, (and which 
were understood to be those published under the title 
of “ Mirror of the Times and General Advertiser,”) and, 
by a strict examination of them, to find some passage 
which might furnish the ground-work of a prosecution 
against the printer of the said paper; thereby degrad- 
ing-his high judicial functions, and tending to impair 
the publiċ -eonfidence in, and respect for, the tribunals 
of justice, so“essential to the general welfare. 

Apr. 81 And whereas mutual respect and confidence 
between the Government of the United States and 
those’ of the individual States, and between the people 
and ‘those Governments, respectively, are highly condu- 
cive to that public. harmony, without which there can 
be no public happiness, yetthe said Samuel Chase, 
disregarding the duties and dignity of his judicial char- 
acter, did; at a cireuit- court for the district of Maryland, 


held at Baltimore in the month of May, one thousand 
eight hundred and three, pervert his official right and 
duty to address the grand jury then and there assem- 
bled, on the matters coming within the province of 
the said jury, for the purpose of delivering to the said 
grand jury an intemperate and inflammatory political 
harangue, with intent to excite the fears and resentment 
òf the said grand jury, and of the good people of. Mary- 
land, against their State government and constitution, 
a conduct highly censurable in any, but peculiarly 
indecent and unbecoming, in a Judge of the Supreme 
Court of the United States; and moreover that the said 
Samuel Chase, then and there, under pretence of exer- 
cising his judicial right to address the said grand jury, 
as aforesaid, did, in a manner highly unwarrantable, 
endeavor to excite the odium of the said grand jury, and 
of the good people of Maryland, against the Government 
of the United States, by delivering opinions, which, even 
if the judicial authority were competent to their expres- 
sion, on a suitable occasion and in a proper manner, 
were at that time, and as delivered by him, highly 
indecent, extra-judicial, and tending to prostitute the 
high judicial character with which he was invested, to 
the low purpose of an electioneering partizan. 

And the House of Representatives, by protestation, 
saving to themselves the liberty of exhibiting, at any 
time hereafter, any farther articles, or other accusation, 
or impeachment, against the said Samuel Chase, and 
also of replying to his answers which he shall. make 
unto the said articles, or any of them, and of offering 
proof to all and every the aforesaid articles, and to-all 
and every other articles, impeachment, or accusation, 
which shall be exhibited by them as the case shall re- 
quire, do demand that the said Samuel Chase may be 
put to answer the said crimes and misdemeanors; and 
that such proceedings, examinations, trials, and judg- 
ments, may be thereupon had and given, as are agree- 
able to law and justice. A 

This report was made the order for the 3d of 
December. On that and the ensuing day the 
House took the articles into consideration, to all 
of which they agreed, according to the following 
votes: i 


Yeas. Nays. | Yeas. Nays. 
Art. 1 83 34 Art. 6 73 42 
2 83 35 7. 73 A 
3 84 34 8 Ist sec. 74 39 
4 84 34 8 2d sec. 78 32 
5 72 45 ' ` 


On the 5th, the House proceeded to the choice, 
by ballot, of seven managers to conduct the im- 
peachment; and on counting the votes, Messrs. J. 
Ranvoupa. Rooney, Nicnouson, Harty, BOYLE, 
Netson, and G. W. CAmPRELL, appeared to be 
elected. i : 

On a subsequent day, Mr. NeLson-having de- 
clined his appointment, on account of absence, 
Mr. Cuarx was chosen in his place. 

The following resolution was then adopted: 

Resolved, That the articles agreed: to by this House 
be exhibited in the name of themselves, and of all the 
people of the United States, against Samuel ‘Chase, in 
maintenance of their impeachment against him, for high 
crimes and misdemeanors, be ¢afried to the Senate by 
the managers appointed to conduct the said impeach- 
ment. : : 

The Senate having appointed the7th of Decem- 
ber for receiving the articles of impeachment, the 
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managersrepaired on that day. at 1 o’elock, to the | abide by, obey, and perform such orders and judgments 
Senate Chamber. Having taken seats assigned | as the Senate of the United States shall make in the 
them within the bar, and the Sergeant-at-Arms | premises, according to the Constitution and laws of the 
having proclaimed silence, Mr. J. RANDOLPH read | United States. " Hereof you are not to fail. 

the foregoing articles: whereupon the President of| Witness, , Vice President of the United States 
the Senate informed the managers that the Sen- of America, and President of the Senate thereof, at the 
ate would take proper order on the subject of the city S1 Wasbington this ———~ day of in the year 
impeachment, of which due notice should be given raS and of the independence of the Uni- 
to the House of Representatives. The managers | Se a 


. ae ; Which summons shall be signed by the Secret: f 
ment at the table signed by the Secretary o 
delivered the articles of impeachme b the Senate, and sealed with their seal, and served by 


and withdrew. 
4 AP. the Sergeant-at-Arms to the Senate, or by such other 
On the 10th of December, the Senate, sitting as | person as the Senate shall specially sepa for that 
: High San of Impeachments, adopted the fol- | purpose; who shall serve the same, pursuant to the di- 
owing resolation : rections given in the form next following : 
Resolved, That the Secretary be directed to issue a 4. A precept shall be endorsed on said writ of sum- 
summons to Samuel Chase, one of the associate justices | mons, in the form following, viz: 
of the Supreme Court of the United States, to answer | United States of America, ss: 
certain articles of impeachment exhibited against him | The Senate of the United States, to , greeting: 
by the House of Representatives on Friday last: That} You are hereby commanded to deliver to, and leave 
the said summons be returnable the 2d day of January, | with , if to be found, a true and attested copy of 
and be served at least fifteen days before the return day | the within writ of summons, together with a like copy 
thereof. f of this precept, showing him both; or in case he cannot 
On the 24th and 31st of December, the Senate | with convenience be found, you are to leave true and 
adopted the followiug rules of proceeding, to be attested copies of the said summons and precept, at his 
observed in cases of impeachment. pie place of residence, ery n hieraa way you 
1. Whensoever the Senate shall receive notice from | P° brm the service, iet-it be-done at least -= cays 
the House of Representatives, that managers are ap- before the appearance day mentioned in said writ of 
pointed on their part, to conduct an impeachment | SUmmons. ae not, and make return of this writ of 
against any person, and are directed to carry such ar- | oat. an Apri yin yonr proceedings heoa 
ticles to the Senate, the Secretary of the Senate shall | Stet oi cana as e appearance day mention 
immediately inform the House of Representatives, that | Witness, , Vice President of the United States 
the Senate is ready to receive the managers for the pur- : 
wee of exhibiting such articles of impeachment, agree- | of America, and President of the Senate thereof, at the 
Pair D fie said oe p 3 City of Washington, this day of , in the 
z Wien th : oi an ipekten shall be | year ot on Lora , and of the Independence of the 
= en the managers an r a i United States, the R 
introduced tothe bar of the Senate, and_shall have ik : 
signified that they are ready toexhibit articles ofimpeach- | iy a oa pe a 5 SENES 
ment against any person, the President of the Senate |“, Subpenas shall be issued by the Secretary of the 
shall direct the Sergeant-at-Arms to make proclama- | - shea 
tion ; who shall, after making proclamation, repeat the | Peo A EE a ee “a ar 
i RRO H 5 A ? 
following words: $ All persons are commanded to keep sel, in the following form, to wit: 
silence, on pain of imprisonment, while the grand in- | 
quest of the nation is exhibiting to the Senate of the | To , greeting : 
United States, articles of impeachment against You, and eaċh of you, are hereby commanded to ap- 
after which the articles shall be exhibited, and | pear before the Senate of the United States, on the 
then the President of the Senate shall inform the mana- | --— day of „at the Senate Chamber, in the City 
gers, that the Senate will take proper order on the sub- | of Washington, then and there to testify your know- 
ject of the impeachment, of which due notice shall be | ledge in the cause which is before the Senate, in which 
given to the House of Representatives, | the House of Representatives have impeached 
“3, A summons shall issue, directed to the person im- | Fail not. 
peached, in the form following: Ww itness, x Vice President of the United States 
The United States of America, ss. of America, and President of the Senate thereof, at the 
oe Ayes ._. | City of Washington, this day of , inthe year 
The Senate: of the United States, to~ + greeting: | of our Lord , and of the Independence of the Uni- 
Whereas, the House of Representatives of the Uni- | ted States, the 
ted States of America, did, on the —— day of aes 4 
exhibit to the Senate, articles of impeachment against Pheer or bhe signee a Secretary of the Sen- 
you, the said ——, in the words following, viz: [here Ba : SE, SO 
recite the articles] and did demand that you the said | Mires ike ae be age wi casero 
~~ should be put to answer the- accusations as set the I ba a e aee E cre suci wlinesges re- 
forth in said articles; and that such proceedings, ex- aaa fen pE R nRa te ai PAE 
A ie 5 2 : ` z os ’ in 
aminations; trials, and judgments, might be thereupon vice of the subpena, shall be as follows: © 


had, as are agreeable to law and justice: You, the ; 
said ——, are therefore hereby summoned, to be, and The Senate of the United States of America, to the 
appear before the Senate of the United States of Amer- Marshal of the district of ——: 
ica, at their Chamber in the City of Washington, en | You are hereby commanded to serve and return the 


the —— day of ——, then and there to answer to the | within subpoena, according to law. 
gaid articles of impeachment, and then and thereto} Dated at Washington, this —— dey of ——, in the 
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t ited States, the 


, and of the Independence of the 


Secretary of the Senate. 


7, The President of the Senate shall direct all neces- 
sary preparations in the Senate Chamber, and all the 
forms of proceeding, while the Senate are sitting for 
the purpose of trying an impeachment, and all forms 
during the trial, not otherwise specially provided for by 
the Senate. 

8. He shall also be authorized to direct the employ- 
ment of the Marshal of the District of Columbia, or any 
other person or persons, during. the. trial, to discharge 
such duties: as. may be prescribed by him. 

9. At twelve o’clock of the day appointed for the 
return ofthe summons againat the person impeached, 
the Legislative and Executive business of the Senate 
shall be suspended and the Secretary of the Senate 
shall administer an oath to the returning officer, in the 
form following, viz: “ I, do solemnly swear, that 
the return made and subscribed by me, upon the pro- 
céss issued ‘on the’ ‘day .of , by.the Senate of 
the’ United States, against „is truly made, and 
that T have performed said services as therein described. 
So help me God.” Which oath shall be entered at 
large on the records. 

10. The person impeached shall then be called to 
appear, and answer the articles of impeachment ex- 
hibited against him. If he appears, or any person for 
him, the appearance shall be recorded, stating particu 
larly, if by himself, or if by agent or attorney ; naming 
the person appearing, and the capacity in which he ap- 
peats. If he does not appear, either personally, or by 
agent or attorney, the same shall be recorded. 

11. At twelve o'clock of the day appointed for the 
trial of an impeachment, the Legislative and Executive 
business of the Senate shall be postponed. The Sec- 
retary shall then administer the following oath or 
affirmation to-the President: 

“You solemnly swear, or affirm, that in all things 
appertaining to the trial of the impeachment of ; 
you will do impartial justice according to the Conati- 
tution and laws of the United States.” 

12. And the President shall administer the said oath 
or affirmation to each Senator present. 

The Secretäry shall then give notice to the House of 
Representatives, that ‘the Senate is ready to proceed 
upon the impeachment of ——, in the Senate Cham- 
ber; which Chamber is prepared with accommodations 
for the reception of the House of Representatives. 

13. Counsel for the parties shall be admitted to ap- 
pear, arid be heard upon an impeachment. 

14. Al motions made by the parties, or their coun: 
sel, shall be addressed to the President of the Senate, 
and if he shall require it, shall be committed to writing, 
and read at the Secretary’s table; and all decisions 
shall be had by yeas and nays, and without debate, 
‘which shall be entered on the records. 

*°¥5.° Witnesses shall be sworn in the following form, 
to'wit:.““ You do swear, (or affirm, as the case 
may bé, that the evidence you shall give in the case 
now deperiding: between the United States and- y 
shall be the truth, the whole truth, and nothing but the 
truth. So-help you God.” Which oath shall be ad- 
ministered by. the Secretary. 

16. Witnesses. shallbe examined by the party pro- 
ducing them,: and. then ‘etoss-examined in the usual 
form... 

17. If a Senator is. 5 called. asa witness, he shall be 
sworn, and give his testimony standing in his. place. 


18. Ifa Senator wishes a question tobe put to a wit+ 
ness, it shall. be reduced to writing and put by the: 
President. 

19. At all times, whilst the Senate is sitting upon 
the trial of an impeachment, the doors of the Senate 
Chamber shall be kept open. 


HIGH COURT OF IMPEACHMENTS: 
Wenpnesnax, January 2, 1805. 


The Court having been opened by proclamation, 
The return made. by the Sergeant-at-Arms was 
read, as follows: i 


“I, James Mathers, Sergeant-at-Arms to the Senate 
of the United States, in obedience to the within sum- 
mons to me directed, did proceed’ to the residence of 
the within named Samuel Chase, on the 12th day of 
December, 1804, and did then and there leave a true’ 
copy of the said writ of summons, together with a true. 
copy of the articles of: impeachment annexed, with hima’ 


the said Samuel Chase. 
“JAMES: MATHERS, x: 


After which the Secretary administered to him. 
the oath as follows: 

“You, James Mathers, Sergeant-at-Arms to the’ Sen- 
ate of the United States, do solemnly swear, that the 
return made and subscribed by you, upon the process 
issued on the 10th day of December last, by the Senate 
of the United States, against Samuel Chase, one of the 
Associate Justices of the Supreme Court, is truly made,’ 
and that you have performed said services ‘as therein” 
described. So help you God.” 


Samuet Cuase, having been solemnly called, 
appeared. a 

The President of the Senate (Mr. Burr) i in- 
formed Mr. Cuase, that having been summoned 
to answer to the articles of impeachment exhibited. 
against him by the House of Representatives, the 
Senate were ready to receive any answer he had 
to make to them. 

Mr. Caasr requested the indulgence. ofa ‘chair,* 
which. was immediately furnished. 

After being seated for a short time, Mr. CHASE: 
rose, and commenced the following address to the 
Senate, which. he read from a paper that he neg 
in his-hand: 


“Mr. President: I appear, in obedience toa 
summons from this honorable Court, to answer: 
articles of impeachment exhibited against mé; by- 
the honorable the House of Representatives of 
the United States. 

“To these articles, a copy of which was de- 
livered to me with the summons, I say that I have 
committed no crime or misdemeanor whatsoever, 
for which I am subject to impeachment acéord- 
ing to the Constitution of the United States. I 
deny. with a few exceptions, the acts with which: 
I am charged; I shall contend, that all acts ad- 
mitted to have "heen done by me were legal; and- 
I deny, in every instance, the improper intentions 
with which the acts charged are alleged to have 


*We understand, that in correspondence with’ the 
Parliamentary practice:of England, no chair was, | 
viously to the introduction of Mr. Chase, assig 
him; but that an informal intimation was made to hi 
that, on’ his requesting it, it would be: allowed. 


HISTORY OF 


CONGRESS. 94 


Trial of Judge Chase. 


been done, and in which their supposed erimi- | 
nality altog-ther consists.” Í 

The Presipent reminded Mr. Chase that this | 
was the day appointed to receive any answer he | 
might make to the articles of impeachment. 

Mr. Cuase said his purpose was to request the 
allowance of further time to put in his answer. | 

The Presipent desired him to proceed. i 

Mr. Cuase proceeded in his address: 

“But in charges of so heinous a nature, urged 
by so` high an authority, a simple denial is not 
sufficient. It behooves me, for the legal justifica- 
tion of my conduct, and for the vindication of 
my character, to meet each charge with a full 
and particular answer; to explain and refute at 
length every principle urged against me; to state 
the evidence by which I am to disprove every 
fact relied on in support of the accusation ; and 
to detail all the facts and argaments on which my 
defence is to rest. The necessity of an answer 
embracing all these. objects, in cases of impeach- 
ment, is obvious; and the right to make it, is se- 
cured by law and sanctioned by uniform practice. 

‘t Such ah answer it is my intention to make. 
It is my purpose to submit the whole ground of | 
my defence to the view of this honorable Court, į 
of my country, of the world, and of those who are 
to conduct the prosecution. So will my judges 
come to the trial with that full knowledge of the 
whole matter in dispute, which is essential for 
enabling them to understand and apply the testi- 
mony and the arguments; and the honorable 
managers will be better prepared to refute such 
parts of my defence as they may thiak un- 
tenable.” 

The PrestpentT here interrupted Mr. Chase ; 
and asked if.the paper he was reading was intend- 
ed for his answer; if so, it would be put on file. 
If it was the prelude to a motion he meant to make, 
praying to be allowed further time for putting ia 

is answer, he would confine himself strictly to 
what had relation to that object. From the ien- 
or of what had been urged it had appeared to him 
as intended for an answer to the articles of im- 
peachment. 

Mr. Caase said’ it was not his answer that he 
was reading; but that he was assigning reasons, | 
why he could not now answer, in order to show } 
that he was entitled to further time to prepare and 
put in his answer. f 

Passipent.—Y ou, who are so conversant in the 
practice of courts of law, know very well that a 
motion for time must not be founded on mere sug- | 
gestions, but must be founded on some facts to 
prove the propriety-of the motion. 

Mr. Cuase said he meant to show the impracti- 
cability of his answering at this time, from the 
articles themselves, and it was for that purpose 
he had made an allusion to them. 

The Prestpent said, with the caution he had 
given, he might proceed, provided no objection 
were made by any gentleman of the Senate, 

Mr. Cuase proceeded in his address: 

& But in a ease of this kind, where the accusa- 
tion embraces so great a variety of charges, of prin- 
ciples, and of facts, it is manifest, that preparing 
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such an answer, as I have a right to make and as 
my duty to myself, my family, my friends and my 
country, requires at my hand, a considerable time 
must be necessary. 

“ Many of the principles involved in this im- 
peachment. are very important not only to me, 
but to the liberties of every American citizen, and 
to the cause of free governmentin general. These 
principles ought to be maturely considered, and 
clearly explained. Thay present a wide field of 
legal investigation ; many of them require labo- 
rious and extensive research, and although some 
of them have accompanied the prosecution from, 
its commencement, and have thus been for a con- 
siderable time subjected to my consideration; 
some, on the other hand, have been-very recently 
introduced. 

“Of this description is the principle, whereon 
the 5th and 6th articles rest: relative to the extent: 
in which the courts of the United States are to be 
governed, not only in their decisions, but in their 
proceedings by the Statelaws. A principle which 
was not brought into view until a few weeks ago, 
and the explanation of which will require a care- 
ful consideration, of the conduct and proceedings 
of the supreme and circuit courts of the United 
States, from the first establishment of our federal 
system. 

“ The same articles involve the construction of 
two State laws of Virginia, which I am charged 
with having infringed in the trial of Callender, 
which were not mentioned on the trial, or during 
any of the introductory proceedings, and of which 
I never heard until these articles were reported a 
few weeks ago. It is manifest that in order to 
fix the true construction of these laws, about which 
professional men have differed in opinion, recourse 
must be had to the decisions of the courts of that 
State, as explained by their records; or in case 
those records should be silent, to the recollection 
and opinion of professional men, accustomed to 
preside or attend in the courts where those laws 
are enforced. It is manifest that such an investi- 
gation cannot be accomplished in a short time. 

“ The facts on which this prosecution rests, ex- 
cept the last article, are alleged to have taken place 
more than four years ago; some of them at Phil- 
adelphia, some at Wilmington, in the State of 
Delaware, and some at Richmond, in Virginia. 
These facts are very numerous, and the greater 
part of them are of such a nature, as to depend, for 
their criminality or innocence, on minuie circum- 
stances, or slight shades of testimony, and often 
on the different manner in which the same cir- 
cumstances may affect different spectators, all 
equally disposed to represent truly what they ob- 
served. The most material facts are alleged to 
have happened in Richmond and Philadelphia. 
In the former of these places I am an utter stran- 
ger, having never been there but once; and in the 
latter, | know personally but very few individuals. 
These circumstances render it very difficult for me 
to ascertain the persons who witnessed the va- 
rious transactions in question, and are able, after 
this lapse of time, to give accurate testimony con- 
cerning them; and this difficulty is very much 
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increased, by the distance of those places from that 
Of:may residence. Jassure this honorable court, 
that from ‘the moment when this prosecution as- 
sumed a serious appearance anda definitive form, 
at the last session of Congress, I have turned my 
attention to the subject of my defence, and my 
answer, and have exerted myself in finding out 
and procuring the requisite testimony; but the 
difficulties which I have,stated, added to my ill 
state of health during a great part- of the last year, 
have prevented me from making such progress 
asto afford me the hope of being able. to obtain 
the object in a very: short time. I have done 
much, but much, very. much, remains to be done, 
even in those parts of the prosecution where I had 
some noticé by the proceedings of last session. 
Tn those very material parts which have origica- 
ted during the present session, everything is still 
to be done. ` T a 

“It may perhaps be thought, that although these 
preparations might be necessary forthe trial, they 
are‘not so for the answer. But such an opinion, 
I trust, would on examination be found erroneous. 

“The answer, in cases of impeachment, must 
disclose the whole defence, and the defence must 
be confined to the matters stated in the answer. 
Otherwise the prosecutors might be surprised at 
the trial, by objections which with previous notice, 
it would be in their power to refute or explain. 
The accused, therefore, before he puts in his an- 
swer, ought to have timesufficient for making him- 
self thoroughly master of his defence, of the 
grounds on whichit rests, and of the facts and evi- 
dence by which it is to be supported. He ought 
to be completely prepared for the trial; between 
which and the answer no delay need to take place, 
except suchas may be necessary for convening the 
Wwitnessess, 

“Tn so material a part of his preparation for de- 
fence, as the drawing up of his answer, it will not, 
I presume; be denied, that he ought to have an 
opportunity of obtaining the best professional as- 
sistance which:it may be in his power to procure. 
This ‘assistance is rendered peculiarly necessary 
to me, by the very precarious state of my health; 
which affords me. at this season of the year, espe- 
cially, but short and uncertain intervals of fitness 
for mental or bodily exertion. Should my answer 
be required in a short time, I have no reason to 
suppose that I shall be able to obtain such assist- 
ance’of*this ‘kind as I so much need, and as prob- 
ably; Ushall otherwise have in my power. Pro- 
fessional gentlemen, engaged extensively in busi- 
ness, are at-all times. too liable to interruption, 
atid too much occupied to devote themselves ex- 
clusively to an affair of this nature, so as to com- 
plete'it within a short-perfod; and at this season 
of the year, they are for the most part particularly 
ahd-indispensably engaged. — =~ 

 These-reasons in favor of a liberal allowance 
of time for-prepating the answer, derive great ad- 
ditional force: frora one further consideration, 
which I -hope-that-I may, without impropriety, 
present to the view ofthis honorable Court. 
Reputation ought‘to'be more-dear to every man, 
and is more dear to methan ‘the honors-or the 


emoluments of office. In cases-of impeachment, 
the facts which appear, the explanations which 
are given, and the argaments which are urged, at 
the trial, are sometimes wholly omitted in the 
statements given to the public, and often misrep- 
resented, or stated too indistinctly to be generally 
understood. Itis to the answer that the world 
must look for the justification of the accused. : It 
is by his answer alone, that he can furnish a clear, 
concise, and authentic explanation of his conduct 
and his motives, supported by such a statement of 
his proofs, as can be extensively read, clearly un« 
derstood, and easily remembered. He may, there~ 
fore, claim from justice, and expect fromthe high 
dignity and responsible character of this honora- 
ble tribunal, such time for preparing this very 
important document, as may enable him to bestow 
on it all the care and labor which it requires, and 
togive it all the force of which it may be sus- 
ceptible. ; i 

“ In stating these considerations, Mr. President, 
in support of my request fora continuance of this 
case, I disclaim all intention of affected delay. 
Feeling a consciousness of my integrity, and a 
just pride of character, which place me far above 
the fear of events, I am anxious to meet this ac- 
cusation, and I rejoice in an opportunity of refut- 
ing it. Í know that my conduct, though liable to 


a full portion of human error, has at all times 


been free from intentional impropriety.” I know 
that, in all the instances selected as:the grounds 
of accusation, I have discharged my official du- 
ties, with a sacred and inviolate regard to my 
oath, my character, the laws of my country, and 
the rights of my fellow-citizens. I know that I 
can prove my innocence as to all the matters al- 
leged against me. And acrimonious as are the 
terms in which many of the accusations are con- 
ceived; harsh and opprobrious as are the epithets 
wherewith it‘has been thought proper to: assail 
my name and character, by those who were ‘pu- 
ling in their nurses arms? whilst I was contrib- 
uting my utmost aid to lay the groundwork of 
American liberty ; I yet thank my accusers, whose 
functions as members of the Government of my 
country I highly- respect. for having at length put 
their charges into a definitive form, susceptible of 
refutation; and for having thereby afforded mean 
opportunity of vindicating my innocence, in the 
face of this honorable Court, of my country, and 
of the world.” 

On using the expressions marked in italics, 

The Presipent interrupted Mr. Chase, and 
said that observations of censure or recrimination 
were not admissible; it would. be very improper 
for him to listen to observations.on the statements 
of the House of Representatives before an answer 
was filed. 

Mr. Cuasgsaid he had very few words more to 
add, which would conclude what he had to say at 
the present time. 

With the permission of the President he pro- 
ceeded : 

“ But this vindication, situated as lam, and as 
this case is, cannot be the work of a few weeks. 
Much time has. been employed in preparing the 
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accusation ; less will be required for the defence ;| 
buta short time will not suffice. T’am far from | 
presuming to prescribe te this honorable Court, į 


whose sense of justice and disposition to grant 


every proper indulgence, I cannot doubt; but it 


may, perhaps, not be improper to suggest that, by 
the first day of next session, the answer could be 
prepared and put in; and that the trial might 
then take place as soon afterwards as the witness- 
es could be collected. I declare that it will be 
impossible for me to prepare my answer in-such 
time as to.commence the trial during this session 
with any prospect of bringing it to a close before 
the session must end ; and were I to omit that full 
answer, which I wish to give, it would be impos- 
sible for me, in the. course of. this session, (only 
two months of which now remain,) to ascertain 
fully all the facts necessary fur my defence ; to 
find out and bring to this place, the witnesses and 
written testimony; or to make arrangements rel- 
ative to that assistance.of counsel which my case 
requires, my-age and infirmities render essential, 
and a longer time would enable me to procure. 

ʻI hope, Mr. President, I may be permitted te 
observe, that my private and professional reputa- 
tion for probity and houor has never been called 
in question. I have sustained a high judicial 
character for above sixteen years, and during the 
first six I presided at the trial of more criminals 
than any other judge within the United States. 
During this whole period of time my oficial con- 
duct has never been arraigned, except only in the 
trial of Cooper, Fries, and Callender, above four 
years ago. For the truth of these assertions, I 
appeal to all who know me; and particularly to 
the two honorable Senators from Maryland. 

“Jn respect to the present prosecution, I will 
miake but one remark: That I am impeached for 
giving, on the trial of Callender, several judicial 
opinions, in which Judge Griffia, my associate 
concurred ; my opinions are held to be crimioal, 
or that they flowed from partiality, and an inten- 
tion to oppress Callender ; but the same opinions 
given by my associate have been considered per- 
fectly innocent. 

“I have now only to solicit this honorable 
Court to-allow me until the first day of the next 
session to put in my answer, and to prepare for 
my trial; and I submit myself as to the further 
proceedings in this case to the discretion of this 
honorable Court, in whose integrity, impartiality, 
and independence, I repose the highest confidence. 
I will not for a moment believe that the spirit of 
party can ever enter and pollute these walls, or 
that popular prejudice or political motives will be 
harbored in the bosom of any member in this 
honorable body. l 

“ On the contrary, I hope and expect, that all its 
decisions will be governed by the immutable prin- 
ciples of justice, and a sacred regard to the Con- 
stitution and the law of the land, which every 
member of this Court is bound by duty, and the 
obligations of a Christian judge, to support and 
observe.” 

Mr. Caase having finished his address, was de- 
sired by the President, if he had any motion to 
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make, to reduce it to writing, and hand it to the 
Secretary. 

_ Whereupon, Mr. Cnase submitted the follow- 
ing motion: 

« I solicit this honorable Court to allow me until the 
first day of the next session, to put in my answer, and 
to prepare for my trial.” 

The Present informed Mr. Chase, that the 
Court would take time to consider his motion.* 

The Senate withdrew toa private apartment, 
where debate arose on the question, whether it 
was not incumbent on the Senators to take the 
oath required -by the Constitution, before they 
took into consideration the motion of Mr. Chase, 
which issued in the adoption of the following 
resolution : à i aF 

Resolved, That, on the meeting of the Senate, to- 
morrow, before they proceed to any business on the ar- 
ticles of impeachment before them, and before any 
decision of any question, the oath prescribed by the 
rules, shall be administered to the President and mem- 
bers of the Senate. ` 

On the ensuing day, previously to the entrance 
of the Senate into the public room, considerable 
debate took place on the motion of Mr. Chase, 
without any decision being made. 


Taurspay, January 3. 

The Court was opened by proclamation about 
two o'clock. 

The oath prescribed was administered to the 
President by the Secretary. 

The Presipent administered the oath prescrib- 
ed to the following members: 

Messts. Adams, Anderson, Baldwin, Bradley, 
Breckenridge, Brown, Condit, Dayton, Ellery, 
Franklin, Giles, Hilthouse, Howland, Jackson, 
Mitchill, Moore, Olcott, Pickering, Smith of Ma- 
ryland, Smith of New York, Smith of Ohio, 
Smith of Vermont, Sumter, Tracy, White, Wor- 
thington, and Wright. 

And the affirmation was administered to Messrs. 
Logan, Maclay, and Plumer. . 

The Presipent stated that he had received a 
letter from the defendant, enclosing an affidavit 
that further time was necessary for him to pre- 
pare for trial; which affidavit was read, as fol- 
lows: 
City of Washington, ss: 

Samuel Chase made oath on the Holy Evangels of 
Almighty God, that it is not in his power to obtain in- 
formation respecting the facts alleged in the articles of 
impeachment to have taken place in the city of Phila- 
delphia in the trial of John Fries; or of the facts alleg- 
ed to have taken place in the city of Richmond, in the 
trial of James T. Callender, in time to prepare and put 
in his answer, and to proceed to trial, with any proba- 
bility that the same could be finished on or before the 
fifth day of March next. And further, that it is notin 
his power to procure information of the names of the 
witnesses, whom he thinks it may be proper and ne- 
cessary for him to summon, jn time to obtain their 
attendance, if his answer could be prepared in time 


+ During these proceedings, neither the managers 
nor the House of Representatives were present, 
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sufficient for. the. finishing of the said trial, before the j land, Jackson, Maclay, Mitchill, Moore, Smith of New 
said fifth day of March next; and the said Samuel Chase | York, Sumter, Worthington and Wright. 

forther made oath, that he believes it will not be in bis | On. motion, by Mr. Breokenkiwar; to fill the 
power to obtain the advice of counsel, to prepare his an- blank with the words “the fourth’ day of Feb- 
swer,and to give him their assistance on the trial, which ruary next” the yeas and nays being taken, it 


he thinks necessary, if the said trial should take place d ia the affi 22 8 
during the present session of Congress; and that he Picea IR the allrmatıve-—yeas 22, nays ©, as 


verily believes, if he had at. this time full information us 
À Yras—Messrs. Adams, Anderson, Baldwin,. Breck- 


of facts, and of the witnesses proper for him to sum- j + I i 

mon, and if he had also the assistance of counsel, that | enridge, Brown, Condit, Ellery, Franklin, Giles, How- 
he could not prepare the answer he thinks he ought to | land, Jackson, Logan, Maclay, Mitchill, Moore, Smith 
put in, and be ready for his trial, within the space of | of Maryland, Smith of New York, Smith of Ohio, 
four or five weeks from this time. And further, that | Smith of Vermont, Sumter, Worthington, and Wright. 
his application to the honorable the Senate, for time to |. Nays—Messrs. Bradley, Dayton, Hillhouse, Oicott, 
obtain: the information of facts, in order to prepare his | Pickering, Plumer, Tracy and White. A 
answer, and for time to procure the attendance of ne-.| -On motion, to agree to the order, as amended, 
cessary witnesses, and to prepare for his defence in the |the yeas and nays being taken, it passed in the 
trial, and to obtain the advice and assistance of coun- | om whativ e>—yeas 21, n ays 9, as fallews: 

sel, is not made for the purpose. of delay, but only for R int a ; 

the purpose of obtaining a full hearing of the articles Yzas—Messrs. ‘Anderson, Baldwin, Breckenridge, 
of impeachment against-him, in their real merits. Brown, Condit, Ellery, Franklin, Giles, Howland, 
wae Togas ETE A PED os ` SAMUEL CHASE. Jackson, Logan, Maclay, Mitchill, Moore, Smith of 
TREE PE Bees ON f H Maryland, Smith of New York, Smith of Ohio, Smith 
' Sworn to, this third day of January, 1805, before | of Vermont, Sumter, Worthington and Wright. ` 

; `: SAMUEL HAMILTON. 


: Naxs—Messrs. Adams, Bradley, Dayton, Hillhouse, 
‘Whereupon, the following motion’ was made | Olcott, Pickering, Plumer, Tracy and White. 
by Mr. BRADLEY: 


a : So it was Ordered, That the fourth day of 
“ Ordered, That Samuel Chase file his answer, with | February next shall be the day for receiving 
the Secretary of the Senate, to the several articles of 


ate, the answer, and proceeding on the trial of the 
impeachment exhibited against him, by the House of | impeachment against Samuel Chase, 
. » 
Representatives, on or before the — day of : Ordered, That the Secretary notify the House 
‘A motion was made by Mr. Gites to amend 


| € of Representatives, and Samuel Chase, thereof. 
the motion. and to strike out all that follows the 


word “ Ordered,” and insert “That —— next 
shall be the day for receiving the answer, and 
proceeding on the trial of the impeachment against 
Samuel Chase.” 
~ Mr. Hittsouse called for a division of the 
question... And the yeas and nays being taken on 
striking out, it passed in the affirmative—yeas 20, 
nays 10, as follows: ; 
“oNgas——Messrs. Anderson, Baldwin, Breckenridge, 
Brown, Condit, Ellery, Franklin, Giles, Howland, 
Jackson, Logan, Maclay, Mitchill, Moore, Smith of 
Maryland, Smith of New York, Smith of Ohio, Smith 
of Vermont, Sumter, and, Worthington. ` 
Naxs—Messrs. Adams, Bradley, Dayton, Hillhouse, 
Olcott, Pickering, Plumer, Tracy, White, and Wright. 
On motion, to insert the amendment proposed, 
the yeas and nays being taken, it passed in the 
affirmative—yeas 22, nays 8, as follows: ` 
Y¥xuas—Messrs. Anderson, Baldwin, Bradley, Breck- 


[Between this day, and that assigned for re- 
ceiving the answer of Mr. Chase, the Senate 
Chamber was fitted up in a style of appropriate 
elegance. Benches, covered with crimson, on 
each side, and in a line with the chair of the 
President, were assigned to the members of the 
Senate. On the right and in front of the ¢hair, 
a box was assigned to the Managers, and on the 
left a similar box to Mr. Chase, and his counsel, 
and chairs allotted to such friends as he might 
introduce. The residue of the floor was occupied 
with chairs for the accommodation of the mem- 
bers of the House of Representatives; and with 
boxes for the reception of the foreign Ministers, 
and civil and mullitary officers of the United 
States. On the right and left of the Chair, at the 
termination of the benches of the members of the 
Court, boxes were assigned to stenographers. 

enridge,. Brown, Condit, Dayton, Ellery, Franklin, | The permanent gallery was allotted to the indis- 
Giles, Howland, Jackson, Logan, Maclay, Mitchill, | criminate admission of spectators. Below this 
Moore, Smith of Maryland, Smith of New York, Smith | gallery, and above the floor of the House, anew 
„of Ohio, Smith of Vermont, Sumter and Worthington. | gallery was raised, and fitted up with peculiar 
“2 Naxs—Messrs. Adams, Hillhouse, Olcott, Pickering, | elegance, intended primarily for the exclusive 
“Plumer, Tracy, White, and Wright. accommodation of ladies. But this feature of the 

"On motion, by Mr. Tracy, to fill the blank | arrangement, made by the Vice President,was at 
swith the words “the first Monday of December | an early period of the trial abandoned, it having 
“next,” the yeas and nays being taken, it passed in | been found impracticable to separate the sexes! 

the negative—yeas 12 nays 18, as follows: Atthe termination of this gallery, on each side, 

Yzas—Messrs. Bradley, Dayton, Hillhouse, Logan, | boxes were specially assigned to ladies attached 
Olcott; Pickering, Plumer, Smith of Maryland, Smith | to the families of public characters. “The preser- 
of Ohio, Smith of Vermont, ‘Tracy, and White. vation Of order was devolved on the Marshal of 

.Nays-—Messrs. Adams, Anderson, Baldwin, Breck- | the District of Columbia, who was assisted by a 
_enridge, Brown, Condit, Ellery, Franklin, Giles, How- | numberof deputies. ] 
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TRIAL OF SAMUEL CHASE. 
Monpay, February 4, 1805. > 

About a quarter before ten o’clock the Court 
was opened by proclamation, all the members of 
the Senate, thirty-four, attending. 

The Chamber of ‘the Senate, which is very ex- 
tensive, was soon filled with spectators, a large 
portion of whom consisted of ladies, who con- 
tinued, with little intermission, to attend during 
the whole course of the trial. 

The oath prescribed was administered to Mr. 
Bavarp, Mr. Cocke, Mr. Gattiarp, and Mr. 
STONE, members of the Court, who were not 
present when it was before administered. 

Ordered, That the Secretary give notice to the 
House of Representatives that the Senate are in 
their public chamber, and are ready to proceed on 
the trial of Samuel Chase; and that seats are 
provided for the accommodation of the members; ” 

Ina few minutes the Managers, viz: Messrs. 
J. Ranpotpn, Ropyey, Nicsotson, BOYLE, G. 
W. Campserh, BARLY, and CLARK, accompan- 
ied by the House of Representatives in Com- 
mittee of the Whole, entered and took their seats. 

Samuet Cuasz being called to make answer to 
the articles of impeachment, exhibited against 
him by the House of Representatives, appeared, 
attended by Messrs. Harper, Martin, and Hor- 
Kinson, his counsel ; to whom seats were assigned. 

The Presipent, afier stating to Mr. Cuase the 
indulgence of time which had been allowed, in- 
quired if he was prepared to give in his answer ? 

Mr. Cuage said, he had prepared it, as well as 
circumstances would permit; and submitted the 
following motion: 

“Samuel Chase moves ~for permission to read his 
answer, by himself and his counsel, at the bar of this 
honorable Court.” . 

The Prestpent asked him if it was the answer 
on which he meant to rely ? to which he replied 
in the affirmative. i 

The motion being agreed to by a vote of the 
Senate, Mr. Caase commenced the reading of 
his answer, (in which he was assisted by Messrs. 
Harper, and Hopginson,) as follows: 

This respondent, in his proper person, comes 
into the said Court, and protesting that there is no 
high crime or misdemeanor particularly alleged 
in the said articles of impeachment, to which he 
is, or can be bound by law to make answer ; and 
saving to himself now, and atali times hereafter, 
all benefit of exception to the insufficiency of the 
said articles, and each of them, and to the defects 
therein appearing ia point of law, or other wise ; 
and protesting also, that he ought not to be in- 
jured in any manner, by any words, or by any 
‘want of form in this his answer; he submits the 
following factsand observations by way of answer 
to the said articles. 

The first article relates to his supposed miscon- 
duct in the trial of John Fries, for treason, before 
the circuit court of the United States at Paila- 
delphia, in April and May 1800; and alleges that 
he presided at that trial, and-that “ unmindfal of 
tHe solemn duties of his office, and contrary to the 


sacred-obligation by which he stood bound to dis- 
charge them faithfully and impartially, and with- 
out respect to persons,” he did then, “in bis ju- 
dicial capacity, conduct himself in a manner 
highly arbitrary, oppressive, and unjust.” | 

This general accusation, too vague in itself for 
reply, is supported by three specific charges of 
misconduct: 

ist “In delivering an opinion, in writing, on 
the question of law, on the construction of which, 
the defence of the accused materially depended :” 
which opinion, it is alleged, tended to prejudice 
the minds of the jury against the case of the said 
John-Fries, the prisoner, before counsel had been 
heard in his favor. 

2d. “In restricting the counsel for the said John 
Fries, from recurring to such English authorities, 
as they believed apposite; or from citing certain 
statutes of the United States, which they deemed 
illustrative of the positions, upon which they in- 
tended to rest the defence of their client.” 

3d. “In debarring the prisoner from his Consti- 
tutional privilege of addressing the jury (through 
his counsel) ow the law, as well as on the fact, 
which was to determine his guilt or innocence, 
and at the same time endeavoring to wrest from 
the jury their indisputable right to hear argument 
and determine upon the question of law, as well 
as the guestion of fact, involved in the verdict 
which they were required to give.” 

This first article then concludes, that in conse- 
quence of this irregular conduct of this respond- 
ent, “ the said John Fries was deprived of the right 
secured to him by the eighth article amendatory 
of the Constitution, and was condemned to death, 
without having been heard by counsel, in his 
defence.” 

By the eighth article amendatory of the Consti- 
tution, this respondent supposes is meant the sixth 
amendment to the Constitution of the United 
States, which secures to the accused, in all crim- 
inal prosecutions, the right to have the assistance 
of counsel for his defence. 

In answer to these three charges, the respond- 
ent admits that the circuit court of the United 
States, for the district of Pennsylvania, was held 
at Philadelphia, in that district, in the months of 
April and May, in the year of our Lord, one thou- 
sand eight hundred, at which court John Fries, 
the person named in the said first article, was 
brought to trial on an indictment for treason 
against the United States; and that this respond- 
ent then held a commission as one of the asso- 
ciate justices of the Supreme Court of the Uni- 
ted States, by virtue of which office he did, 
pursuant to the laws of the United States, preside 
at the above-mentioned trial, and was assisted 
therein by Richard Peters, Esq., then, and still 
district judge of the United States for the district 
of Pennsylvania; who, as directed by the laws of 
the United States, sat as assistant judge at the 
said trial. - 

With respect to the opinion, which is alleged 
to have been delivered by this respondent, at 
the above-mentioned trial, he begs leave to lay 
before this honorable Court the true state of that 
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ransaction, and to call its attention to some facts 
considerations, by which his conduct on that 
subject will, he presumes, be fully justified. 
“~The Constitution of the United States, in the 
third section of the third article, declares that 
“treason against the United States shall consist 
only iu levying war against them, or in adhering 
to their enemies, giving them.aid and comfort.” 

By two acts of Congress, the first passed-on the 
third day of March, 1791, and the second on the 
eighth day-of May, 1792, a duty was imposed on 
spirits distilled within the United States, and on 
stills; and various provisions were made for its 
‘collection. 

In the year 1794, an insurrection took: place in 
four of the western counties of Pennsylvania, 
with a view of resisting, and: preventing by force 
the execution of these two statutes ;-and a circuit 
court of the United States, held at Philadelphia, 


` On:the 9th of July, an act of Congress was 
passed, providing for a valuation of lands and 
dwelling-houses, and an enumeration of slaves 
throughout the United States; and directing the 
appointment of commissioners and assessors for 
carrying it into execution: and on the 4th day of 
July, in the same year, a direct tax was laid by 
another act of Congress of that date, on the lands, 
dwelling-houses, and slaves, so to be valued‘and ` 
enumerated. ort ee 
‘In the months of February and March, A. D. 
1799, an insurrection took place in the counties of 
Bucks and. Notthampton, in the State of Penn- 
sylvania, for the purpose of resisting and prevent- 
ing by force, the execution of the two last men- 
tioned acts of Congress, and particularly that for 
the valuation of lands and dwelling-houses.- John 
Fries, the ‘person. mentioned in the article of im- 
“peachment now under. consideration, was appre- 


for the, district of Pennsylvania, in the month of |.hended and committed to: prison, as one. ‘of ‘the 


April, inthe year 1795, by William Patterson, 
Esq., then one of the-associate justices of the 
‘Supreme Court of the United States, and the 
judge of the United States, for the district of 
‘Pennsylvania, two persons, who had heen con- 
‘eerned in the above-named. insurrection, namely, 
Philip Vigol and John Mitchel, were indicted for 
treason, of levying war against the United States, 
by resisting and preventing by force the execu- 
tion of the two last mentioned acts of Congress; 
and were, after a full and very solemn trial, con- 
victed of the indictments and sentenced to death. 
They were afierwards pardoned by George Wash- 
“ington, then President of the United States. 

“In the first of these trials, that of Vigol, the de- 
fence of the prisoner was conducted by very able 
counsel, one of whom, William Lewis, Esq., is 
the same person who appeared as counsel for 
John Fries, in the trial now under consideration. 
Neither that learned gentleman, nor his able col- 
league, the thought proper to raise the question 
of jaw, “whether resisting and preventing by 


ringleaders of this insurrection; and at a circuit 
court of the United States, held at Philadelphia, 
in and for the district of Pennsylvania, in the 


above mentioned Richard Peters, then district! month of April, A. D. 1799, he was brought to 


trial for this offence, on an indictment for treason, 
by levying war against the United States, before 
James. Iredell, Esq., then one of the associate 
justices of the Supreme Court of the United 
States, who presided in the said court, according 
‘to Jaw, and the above-mentioned Richard Peters, 
then district judge of the United States; for the 
district of Pennsylvania, who sat in the said eit- 
cuit court as assistant judge. oe 
In this trial, which was conducted with great 
solemnity, and occupied nine days, the prisoner 
was assisted by William Lewis and Alexander 
James. Dallas, Esqs., two very able and eminent 
counsellors; the former of whom, William Lewis, 
is thé person who assisted, as-above ‘mentioned, 
in cunducting the defence of Vigol, ona similar 
indictment. These gentlemen, finding that, the 
facts alleged were fully and. undeniably proved, 
by a very minute. and elaborate examination of 


armed force, the execution of a particular law of | witnesses, thought proper to rest the case of the 


the United States, be a ‘levying of war ugainst 
the United States,” according to the true mean- 
ing of the Constitution ? Although a decision of | 
‘this question in the negative, must have acquitted | 
the prisoner. But in the next trial, that of Mit- 
chell, this question was asked on the part of the 
prisoner, and was very fully and ably discussed 
by his counsel; and it was solemnly determined 
by the court, both the judges concurring, “ that 
to resist or prevent by armed force, the execution 
‘öf a particular law of the United States, is a levy- 
ing of war against the United States, and conse- 
‘quently.is treason, within the true meaning of the 
Constitution.” The decision, according to the 
obest.established principles of our jurisprudence, 
became.a precedent for all courts of equal or in- 
ferior jurisdiction; a precedent which, although 
not “absolutely obligatory, ought to be viewed 
with. very great respect, especially by the court 
‘in*which it was.made, and ought never to be de- 
parted from, but onthe fullest and clearest con- 
viction of its incorrectness, 


prisoner on the question of law which had been 
determined in the cases of .Vigol and Mitchel, 
above-mentioned, and had then been acquiesced 
in, but which they thought proper again: to raise. 
They contended, “that to resist by force of arms 
a particular law of the United States, does not 
amount to levying war against the United States, 
within the true meaning of the Constitution, and 
therefore is not treason, but a riot only,” This 
question they argued at great length, and with all 
the force of their learning and genius; and after 
a full discussion at the bar, and the most mature 
deliberation by the court, the learned and excel- 
lent judge who then presided, and who was no 
less distinguished by his humanity and tenderness 
towards persons tried before him, than by his ex- 
tensive knowledge and great: talents as a lawyer, 
pronounced the opinion of himself and. his col- 
eague, “that to resist, or prevent by force, the ex- 
ecution of a particular law of the United. States, 
does.amount to levying war against them, within 
the true meaning of the Constitution, and does, 
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therefore, constitute the crime of treason:” there- | persons who bad conducted his defence at his 
by adding the weight of another and more solemn | former trial, were again at his request assigned 


decision io the precedent which had been estab- 
lished in the above-mentioned cases of Vigol and 
Mitchel. 

Under this opinion of the court on the question 
of law, the jury, having no doubt as to the facts, 
found the said John Fries guilty of treason on the 
above-mentioned indictment. But a new trial 
was granted by the court, not by reason of any 
doubt asto the correctness of the decision on the 
question of law, but solely on the ground, as this 
respondent hath understood and betieves, that one 
of the jurors of the petit jury, after he was sum- 
moned, but before he was sworn on the trial, had 
made some declaration unfavorable to the pri- 
soner. l PE 
~ The yellow fever having appeared in Philadel- 
phia in the Summer of the year 1799, the above 
mentioned Richard Peters, then district judge of 
the United States for the district of Pennsylvania, 
did, according to law, appoint the next circuit 
court of that district, to be held at Norristown 
therein: Pursuant to which appointment, a cir- 
cuit court was held at Norristown aforesaid, in 
and forthe said district, on the 11th day of Octo- 
ber, in the last mentioned year, before Bushrod 
Washington, Esq., then one of the associate jus- 
tices of the Supreme Court of the United States, 
and the above mentioned Richard Peters; at 
which court no proceedings were had on the afore- 
said indictment against John Fries, because, as 
this respondent hath been informed and believes, 
the commission of the marshal of the district had 
expired before he summoned the jurors to attend 
at the said court, and had not been renewed; by 
reason of which no legal panel of jurors could 
be formed. : 

On the 11th day of April, 1800,and from that 
day until the 2d day of May in the same year, a 
circuit court of the United States was held at 
Philadelphia, in and for the district of Penosyl- 
vania, before this respondent, then one of the as- 
sociate justices of the Supreme Court of the 
United States, and the above mentioned Richard 
Peters, then district judge of the United States 
for the distriet of Pennsylvania. At this court 
the indictment on which the said John Fries had 
been convicted as above-mentioned, was quashed 
ex officio by William Rawle, Esq., then attorney 
of the United States for the district of Penasy!- 
vania, and a new indictment was by him preferred 
against the said John Fries, for treason of levying 
war against the United States, by resisting and 
preventing by force in the manner above set forth, 
the execution of the above-mentioned acts of Con- 
gress, for the valuation of lands and dwelling- 


houses, and the enumeration of slaves, and for levy- 


ing and collecting a direct tax. This indictment, of 
which a true copy, marked No. 1, is herewith ex- 
hibited by this respondent, who prays that it may 
be taken as part of this hisanswer, being found by 
the grand jury on the 16th day of April, 1800, 
the said John Fries was on the same day arraigned 
thereon, and plead not guilty. William Lewis 
and Alexander James Dallas, Esqrs., the same 


by the court as his counsel; and bis trial was ap- 
pointed to be had on Tuesday the 22d day of the 
last mentioned month of April. 

After this indictment was found by the grand 
jury, this respondent considered it with great care 
and deliberation, and finding from the three overt 
acts of treason which it charged, that the ques- 
tion of law arising upon it was the same question 
which had already been decided twice in thesame 
court, on solemn argument and. deliberation, and 
once in that very case, he considered the law as 
settled by those decisions, with the correctness of 
which, on full consideration, he was entirely satis- 
fied; and by tbe authority of which he should 
have deemed himself bound. even had he re- 
garded the question as doubtful in itself. They 
are moreover in perfect conformity with the uni- 
form tenor of decisions in the courts of England 
and Great Britain, from the Revolution in 1688 to 
the present time, which, in his opinion, added 
greatly to their weight and authority. 

And surely he need not urge to this honorable 
Court, the correctness, the importance, and the 
absolute necessity of adhering to principles of 
law once cstablished, and of considering the law 
as finally settled, after repeated and solemn decis- 
ions by courts of competent jurisdiction. A con- 
trary principle would unsettle the basis of our 
whole system of jurisprudence, hitherto our safe- 
guard and our boast ; would reduce the law of the 
land, and subject the rights of the citizen to the 
arbitrary will, the passions, or the caprice, of the 
judge in each particular case,and would substi- 
tute the varying opinions of various men, instead 
of that fixed, permanent rule, in which the very 
essence of law consists. If this respondent erred 
in regarding this point as settled, by the repeated 
and solemn ‘adjudications of his predecessors in 
the same court and in the same case; if he erred 
in supposing that a principle established by two 
solemn decisions was obligatory upon him, sitting 
in the same court where those decisions had been. 
made; if he erred in believing that it would be 
the highest presumption in him to set up his opin- 
ion and judgment over that of his colleague, who 
had twice decided the same question, and of two 
of his predecessors, who justly rank among the 
ablest judges that have ever adorned a court; if 
ia all this he erred, it is an error of which he can- 
not be ashamed, and which he trusts will not be 
deemed criminal in the eyes of this honorable 
Court, of his country, or of that posterity by 
which he, his accusers, and his judges, must one 
day be judged. 

Under the influence of these considerations this 
respondent drew upan opinion on the law, arising 
from the overt acts stated in the said indictment, 
which was conformable to the decisions before 
given as above-mentioned, and which he sent to 
his colleague the said Richard Peters for his con- 
sideration. That gentleman returned it to this 
respondent, with some amendments affecting the 
form only, bat not in any. manner. touching: the 
substance.. ` SRG 
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=“Phe opinion, thus agreed to, this respondent 
thought it proper to communieate to the prison- 
er’s counsel; several reasons concurred in favor 
of this communication. In the first place this 
respondent considered himself and the court as 
bound by the authority of the former decisiots, 
éspecially the last of them, which was on the 
same case. He considered the law as settled, and 
had every reason to believe that his colleague 
viewed it in the same light. It was not.sug- 
gested or understood that any new evidence was 
to. be offered; and he knew that if any should be 
offered, which could vary: the case, it would ren- 
der wholly inapplicable both the opinion and the 
former decisions cn which it was founded. ` And 
he could not and did not suppose that the prison- 
er’s counsel would be desircus of wasting very 

recious time, in addressing to the court an use- 
jess drgument on a point which that court held 
itself-precluded from deciding in their favor. He 
therefore conceived that it would be rendeting 
the counsel a service and a favor'to apprize them 
beforehand of the view which the court had taken 
of the subject, so as to let them see in time the 
necessity of endeavoring to produce new testi- 
mony, which might vary the case, and take it out 
of the authority of former decisions. 

Secondly, there were more than one hundred 
civil causes then depending in the said court, as 
appears by the exhibit marked No. 1, which this 
respondent prays may be taken as part of this, 
his answer. Many of those causes had already 
been subjected to great delay, and it was the pe- 
culiar duty. of this respondent, as presiding judge, 
to take care that as little time as possible should 
be unnecessarily consumed, and that every con- 
venient and proper dispatch should be given to 
the business of the’citizens. He did believe that 
an early communication of the courts opinion 
might. tend to the saving of time, and ¢onsequent- 
ly to.the dispatch of business. 

Thirdly; as the court held itself bound by the 
former decisions, and could not therefore alter its 
opinion in consequence.of any argument; and as 
it was the duty of the court to charge the jury on 
the law in all cases submitted to their considera- 
tion, he knew that this opinion must nct only be 
made known at some period or other of the trial, 
but must at the end of the trial be expressly de- 
livered: to the jury by him iù a charge from the 
bench: and he could not suppose and cannot yet 
imagine, that-an opinion, which was to be thus 
solemnly. given in. charge to the jury at the close 
of the trial, could make any additional impres- 
sion on their minds from the circumstance of its 
being intimated to the counsel before the trial be- 
gan, inthe hearing of those who might be after- 
wards sworn on the jury. : 

SAnd lastly,.it_ was then his opinion, and still is, 
thatitis the duty of every court of this country, 
and-was his duty on the trial now under consid- 
eration, to -guatd the jury against erroneous im- 
pressions: respecting the laws of the land. He 
well: knows that it is the right of juries in crimi- 
nal cases ‘to give a general verdict of. acquittal, 
which cannot be set aside on account of its being 


contrary to law, and that hence results the power. 
of juries to decide on the law as well as on. the 
facts in all criminal cases. This power he holds. 
to be a sacred part of our legal privileges, which 
he never has attempted, and never will attempt to 
abridge. or to obstruct. But he also knows, that 
in the exercise.of this power, it is the duty of the 
jury to govern themselves by the laws of ‘the 
land, over which they have no dispensing power; 
and their right to expect and receive from the 
court all the assistance which it can give for right= 
ly understanding the law. To withhold this as- 
sistance in any manner whatever; to forbear to 
give it in that way which may be most effectual 
for preserving the jury from error and mistake, 
would be an abandonment or forgetfulness of 
duty, which no judge could justify to his con- 
science or to the Jaws. In this case, therefore, 
where the question of law arising on the indict- 
ment had been finally settled by authoritative de- 
cisions, it was the duty of the court, and especial- 
ly of this respondent as presiding judge, early to 
apprize the counsel and the jury of these deci- 
sions, and their effect, so as to save the former 
from the danger of making an improper attempt 
to mislead the jury in a matter of law, and ‘the 
jury from having their minds preoccupied by er- 
roneous impressions. 

It was for these reasons that on the 22d day of 
April, 1800, when the said John Fries was brought 
into court, and placed in the prisoners’ box for 
trial, but before the petit jury were empanelled 
to try him, this respondent informed the above- 
mentioned William Lewis, one of his counsel, the 
aforesaid Alexander James Dallas not being then: 
in court, “ that the court had deliberately consid- 
ered the indictment against John Fries for treason, 
and the three several overt acts of treason: stated 
therein: That the crime of treason was defined 
by the Constitution of the United States. Thatas 
the Federal Legislature had the power to make, 
alter, or repeal laws, so the judiciary only had the 
power, and it was their duty, to declare, expound 
and interpret the Constitution and laws of the Uni- 
ted States, That it was the duty of the Court, in, 
all criminal cases, to state to the petit jury their 
opinion of the law arising on the facts; but the 
petit jury, in all criminal cases, were to decide 


‘both the law and the facts, on a consideration of 


the whole case. That there must be some con- 
structive exposition of the terms used in the Con- 
stitution, “levying war against the United States,” 
That the question, what acts amounted to levying: 
war against the United States, or-the Government 


| thereof, was a question of law, and had been de- 
| cided by Judges Patterson and Peters, in the cases 


of Vigol and Mitchel, and by Judges Iredell and 
Peters, in the case of John Fries, prisoner at the 
bar, in April 1799. That Judge Peters remained 
of the same opinion, which he had twice before 
delivered, and he, this respondent, on long and 
great consideration, concurred in the opinion of 
Judges Patterson, Iredell,and Peters. That to-pre- 
vent unnecessary delay, and to save time on the 
trial of John Fries, and to prevent a delay of jus- 
tice, in the great number of civil causes depending 
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for trial at that term, the court-had drawn up in 
writing, their opinion of the law, arising on the 
ovéett acts stated in the indictment against John 
Fries; and had directed David Caldwell, their 
clerk, to make out three copies of their opinion, 
one to be delivered to the attorney of the district. 
one to the counsel for the prisoner, and one to the 
petit jury, after they shall have been empanelled 
and heard the indictment read to them by the 
clerk, and after the district attorney should have 
stated to them the law on the overt acts alleged 
in the indictment, as it appeared to him.” 

After these observations, this respondent deliv- 
ered one of the above-mentioned copies tothe afore- 
said William Lewis, then attending as one of the 

risoner’s counsel; who read part of it, and then 
aid it down on the table before him. Some ob- 
servations were then made on the subject, by him 
and the above-mentioned Alexander James Dallas, 
who had then come into court ; but this respondent 
doth not now recollect’ those observations, and 
cannot undertake to state them accurately. 

And this respondent further saith, that the pa- 
per marked exhibit No. 2, and herewith exhibited, 
which, he prays leave to make part of this his an- 
swer, is a true copy of the original opinion,drawn 
up by him and concurred in by the said Richard 
Peters, as above set forth, which original opinion 
is now in the possession of this respondent, ready 
to be produced to thishonorable Court. He may 
have erred in forming this opinion, and in the time 
and manner of making it known to the counsel 
forthe prisoner. If he erred in forming it, he erred 
in common with his colleague and with two of 
his predecessors; and he presumes to hope that an 
error which has never been deemed criminal in 
them, will not be imputed as a crime to him, who 
was led into it by their example and their author- 
ity. If he erred in the timeand manner of making 
kaown his opinion, he feels a just confidence, that 
when the reasons which he has alleged for his 
conduct, and by which it seemed to him to be 
fully justified, shall come to be carefully weighed, 
they will be sufficient to prove, if not that this con- 
duct was perfectly regular and correct, yet that 
he might sincerely have considered it as right; 
and that in a case where so much doubt may ex- 
ist, to have committed a mistake, is not to have 
committed a crime. i 

And this respondent further answering insists, 
that the opinion thus delivered to the prisoners 
counsel, viz: that “any insurrection or rising of 
any body of people within the United States, for 
the purpose of resisting or preventing by force or 
violence, under any pretence whatever, the exe- 
cution of any statute of the United States, for 
levying or collecting taxes, or for any ether ob- 
ject of a general or national concern, is levying 
war against the United States, within the con- 
templation and true meaning of the Constitution 
of the United States,” is a legal and correet opin- 
ion, supported not only by the two previous decis- 
ions above-mentioned, but also by the plainest 
ptinciples of law and reason, and by the uniform 
tenor of legal adjudications in Engiand and Great 
Britain, from the Revolution in 1688 to this time. 


It ever was, and now is his opinion, that the peace 
and safety of the National Federal Government 
must be endangered by any other construction of 
the terms “levying war against the United States,” 
used by the Federal Constitution; and he is coufi- 
dent that no judge of the Federal Government, no 
judge of a superior State court, nor any gentle- 
man of established reputation for legal knowl- 
edge, would or could deliberately give a contrary. 
opinion. i 

If, however, this opinion were erroneous, this 
respondent woald be far less censurable than his 
predecessors, by whose example he was led astray, 
and by whose authority he considered himself 
bound. Was it an error to consider himself 
bound by the’ authority of their previous decis- 
ions? If it were, he was led into the error by the 
uniform course of judicial proceedings, in this 
coustry aod in England, and is supported in it, by 
one of the fundamental principles of our juris- 
prudence. Can such an error be a crime or mis- 
demeanor ? i 

If on the other hand, the opinion be in itself 
correct, as he believes-aad insists that it is, could 
the expression of a correct opinion on the law, 
wherever and however made, mislead the jury, 
infringe their rights, or give an improper bias to 
their judgments? Could truth excite improper 
prejudice ? Could the jury be less prepared to hear 
the law discussed, and to decide on it correctly, 
because it was correctly stated to them by the 
court? Andis not thata new kind of offence, 
in this country at least, which consists in telling 
the truth, and giving a correct exposition of the 
law ? 

As to the second specific charge adduced in 
support of the first article of impeachment, which 
accuses this respondent, “of restricting the coun- 
sel for the said Fries, from recurring to such Eng- 
lish authorities as they believed apposite, or from 
citing certain statutes of the United States, which 
they deemed illustrative of the positions upon 
which they intended to rest the defence of their 
client,” this respondent admits that he did, on the 
above-mentioned trial, express it as his opinion to 
the aforesaid counsel for the prisoners, “ that the 
decisions in England, in cases of indictments for 
treason at common law, against the person of the 
King, ought@ot to be read to the jury, on trials 
for treason under the Constitution and statutes of 
the United States ; because such decisions could 
not inform, but might mislead and deceive the 
jury:.that any decisions on cases of treason, in 
the courts of England, before the Revolution of 
1688, ought to have very litle influence in the 
courts of the United States; that he would per- 
mit decisions in the courts of England or of 
Great Britain, since the said Revolution, to be 
read to the court or jury, for the purpose of show- 
ing what acts have been considered by those courts, 
as a constructive levying of war against the King 
of that country, in his legal capacity, but not 
against his person; because levying war against 
his Government was of the same nature as levy- 
ing war against the Government of the United 
States: bat that such decisions, nevertheless, 
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were not to be considered as authorities binding l be presumed, unless the contrary appear by some 


n the courts and juries of this country, but mere- 
in the light of opinions entitled to great respect, 
as having been delivered after full consideration, 
by men of great legal learning and ability. 
“These are the opinions which he did, on that 
occasion, deliver to the counsel for the prisoner, 
and which. he thën thought, and still thinks, it 
was his duty to deliver. The counsellors admitted 
to practice in any court of justice are, in his opin- 
ion, and according to universal practice, to be 
considefed as officers of such courts, and ministers 
of justice therein, and as such subject-to the direc- 
‘ifs ahd control of the court, as to their conduct 
in its presence, and in conducting the defence of 
criminals on trial before it. As counsel, they owe 
to the person accused, diligence, fidelity, and secre- 
cy, and to the court and jury, due and correct in- 
formation, according to the best:of their know- 
ledge. and ability, on every matter of law which 
they attempt to adduce in argument. The court, 
e'other hand, hath power, and is bound in 
duty, to decide and direct what evidence, whether 
by record or by precedents of the decisions in 
courts of justice, is proper to be admitted for the 
establishment of any matter of law or fact. Con- 
sequently, should counsel attempt to read to a jury, 
asa law still in force, a statute which had. been 
repealed, or a decision which had been reversed, 
or the judgments of courts in countries whose laws 
have no connexion with ours, it would be the 
duty of the court to interpose, and prevent such 
an imposition from being practised on the jury. 
For these reasons, this respondent thinks that his 
conduct was correct, in expressing to the counsel 
for Fries, the opinions stated above. He is not 
bound to answer here for the corectness of those 
principles, though he thinks them incontestable; 
but merely for the correctness of his motives in 


delivering them. A contrary opinion would con- 
v his. honorable Court, from a Court of Im- 
pe éentinto a Court of Appeals; and lead di- 


rectly to the strange absurdity, that whenever the 
judgment of an inferior court should be reversed 
on appeal or writ of error, the judges of that court 
must be convicted of high crimes and misde- 
meéanors, and turned out of office: that error in 
jadgment isa punishable offence, and that crimes 
niay be committed without any crimigal intention. 
Against‘a doctrine so absurd and m®thievous, só 
contrary to every notion of justice hitherto enter- 
tained, so utterly subversive of all that part of our 
system of jurisprudence, which has been wisely 
and humanely established for the protection of 
innocence, this respondent deems it his duty now, 
ñd on every fit occasion, to enter his protest and 
liftüp his voice; and he trusts that in the discharge 
of this duty, infinitely more important to his coun- 
try than to himself, he shall find approbation and 
ipport-in the heart of every American, of every 
in throughout the world, who knows the bless- 
ings of civit liberty, or respects the principles of 
universal justice 74 z ; 
“Itisonly, then, for the correctness of his motives 
iù delivering these opinions, that he can now be 
called to answer; and this correctness ought to 


direct proof, or some violent presumption, arising 
from his general conduct on the trial, or from the, 
glaring impropriety of the opinion itself. For he 
admits that cases may be supposed, of an opinion. 
delivered by a judge, so palpably erroneous, un- 
just. and “oppressive, as to preclude the possibility 
of its having proceeded from ignorance or mistake. 

Do the opinions now under. consideration bear 
any of these marks? This honorable Court need. 
not be informed that there has existed in England. 
no such thing as treason at common law, since 
the year 1350, when the statute of the 25th Ed- 
ward HI, chap. 2, declaring what alone should in, 
future be judged treason, was passed. Isit pet- 
fectly clear that decisions made before that statute, 


‘four hundred and fifty years ago, when England, 


together with the rest of Europe, was still wrapped 
in the deepest gloom of ignorance and barbarism. 
—when the system of English jurisprudence was.. 
still in its infancy—when law, justice, and reason, 
were perpetually trampled under foot by feudal op- 
pression and feudal anarchy—when, under an able 
and vigorous monarch, everything was adjudged 
to be treason which he thought fit to call so, and, 
under a weak one, nothing was considered as 
treason which turbulent, powerful, and rebellious 
nobles thought fit to perpetrate—is it perfecily 
clear that decisions, made at such a time; and 
under such circumstances, ought to be received 
by the courts of this country as authorities to gov- 
ern their decisions, or lights to guide the under- 
standing of juries? Is it perfectly clear’ that. 
decisions made in England, on the subject of 
treason, before the Revolution of 1688, by which 
alone the balance of the English constitution was 
adjusted, and the English liberties were fixed on 
a firm basis; decisions made either during the 
furious civil wars in which two rival families. 
contended for the Crown; when in the vicissitudes 
of war, death and ‘confiscation, in the forms of 
law, continually walked in the train of the vic- 
tors, and actions were treasonable or praiseworthy, 
according to the preponderance of the party by 
whose adherents they were perpetrated; during 
the reigns of three able and arbitrary monarchs 
who succeeded this dreadful conflict, and relaxed 
or invigorated the law of treason, according to 
their anger, their policy, or their caprice; or dur- 
ing those terribie struggles between the princi- 
ples of liberty, not yet well defined or understood, 
on one hand, and arbitrary power, insinuating 
itself under the forms of the constitution, on the 
other; struggles which presented at some times 
the wildest anarchy, at others, the extremes of 
servile submission, and, after having brought one 
king to the scaffold, ended in the expulsion of. 
another from his throne ;—is it clear that deci-. 
sions on the law of treason, made in times like: 
those, ought not only to be received as authorities, 
in the courts of this country, but also to have 
great influence on their decisions? Is it clear that: 
decisions made in England, as to what acts. will: 
amount to levying war against the king, person- 
ally, and not against his government, are applica 
ble to the Constitution and laws of this country % 
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Ts it clear that such English decisions on the | intent to commit treason, is not treason by “levy- 
subject of treason as are applicable to our Con- | ing war” against the United Staies, unless it be 
stitution and laws, are to be received in cur courts, | followed by an attempt to carry such combination 
not merely as the opinions of learned and able | or conspiracy into effect, by actual force or vio- 
men, which may enlighten their judgment, but! lence. 3. The Constitution of the United States 
as authorities which ought to govern absolutely | is the fundamental and supreme law, and, having 
their decisions? Is all this so clear that a judge | defined the crime of treason, Congress could not 
could not honestly and sincerely have thought the | give any Legislative interpretation or exposition 


contrary ? that he could not have expressed an 
opinion to the contrary without corrupt and im- 
proper motives? If it be not thus clear, then 
must it-be admitted that this respondent, sincerely 
and honestly, and in the best-of his judgment, 
considered these decisions as wholly inadmissible, 
or admissible only for the purposes and to the ex- 
tent which he pointed out. : 

“And ifhe did not so consider them, was it nct his 


of that crime, or of the part of the Constitution 
by which itis defined. 4. The Judicial author- 
ity of the United States is alone vested with power 
to expound their Constitution and laws.’ 

And this respondent further answering saith, 
that after the above-mentioned proceedings had 
taken place in the said trial, it was postponed until 

| the next day. (Wednesday, April 23, 1800,) when, 
jat the meeting of the court, this respondent told 


duty to prevent them from being read to the jury, | both the above-mentioned counsel for the prisoner, 
except under those restrictions, and for those pur- į that, “to prevent any misunderstanding of any- 
poses? Would his duty-permit him to sit silently, |‘ thing that had passed the day before, he would 
and see the jury imposed on and misled? To sit |‘ inform them, that, although the court retained 
silently and heara book read to them as con- |‘ the same opinion of the law, arising on the overt 
taining the law, which he knew did not con- |‘ acts charged in the indictment against Fries, yet 
tain the Jaw ? Such silence would have rendered | ‘ the counsel would be permitted to offer arguments 
him a party to the deception, and would have |‘ to the court, for the purpose of showing them 
justly subjected him to all the contumely which | ‘ that they were mistaken in the law; and that the 
a conscientious and courageous discharge of his |‘ court, if satisfied that they had erred in opinion, 


duty has so unmeritedly brought on his name. 
With respect to the statutes of the United States, 
which he is charged with having prevented the 


prisoner’scounsel from citing on the aforesaid trial, 


he denies that he prevented any act of Congress 
from being cited either to the court or jury on the 
said trial, or declared at any time that he would 
not permit the prisoner’s counsel to read to the 
jury or to the court any act of Congress whatever. 

or does he remember or believe that he expressed 
on the said trial any disapprobation of the con- 
duct of the circuit court, before whom the said 
case was first tried, in permitting the act of Con- 
gress relating to crimes less than treasg com- 


monly called the Sedition Act, to be read to the | 


jury. He admits indeed that he was then and still 
is of opinion that the said act of Congress was 
wholly irrelevant to the issue, in the trial of John 
Fries, and therefore ought not to have been read 
to the jury, or regarded by them. This opinion 
may be erroneous, but he trusts that the following 
reasons on which it was founded will be consid- 
ered by this honorable court as sufficiently strong 
to render it possible, and even probable, that such 
an opinion might be sincerely held and honestly 
expressed: 1. That Congress did not intend by 
the Sedition law to define the crime of treason by 
“levying war.” Treason and sedition are crimes 
very distinct in their nature, and subject to very 
different punishments—the former by death, and 
the latter by fine and imprisonment. 2. The Se- 
dition law makes a combination or conspiracy, 
with intent to impede the operation of any law of 
the United States, or the advising or attempting 
to procure any insurrection or riot, a high misde- 
meanor, punishable by fine and imprisonment; 
but a combination pr conspiracy with intent to 
prevent the execution of a law, or with intent to 
raise an insurrection for that purpose, or even with 


| © would correct it; and also that the counsel would 
:* be permitted to argue before the petit jury that 
i* the court were mistaken in the law.” And this 
respondent added, that the court had given no 
‘opinion as to the facts in the case, about which 
i both the counsel had declared that there would 
be no,controversy. ` 
| * After some observations by the said William 
| Lewis and Alexander James Dallas, they both de- 
clared to the court, “that they did not any longer 
i consider themselves as the counsel for John Fries, 
the prisoner.” This respondent then asked the 
; said John Fries, whether he wished the court to 
| appoint other counsel for his defence? He refused 
to have other counsel assigned; in which he acted, 
|as this respondent believes and charges, by the 
i advice of the said William Lewis and Alexander 
i James Dallas: whereupon, the court ordered the 
| trial to be had on the next day, Thursday, the 24th 
of April, 1800. 
| On that day the trial was proceeded in; and be- 
i fore the jurors were sworn, they were, by the di- 
rection of the court, severally asked on oath, 
whether they were in any way related to the 
prisoner, and whether they had ever formed or 
delivered any opinion as to his guilt or innocence, 
or that he ought to be punished? Three of them 
answering in the affirmative, were withdrawn 
from the panel. The said John Fries was then 
| informed by the court, that he had a right to chal- 
lenge thirty-five of the jury, without showing any 
cause of challenge against them, and as many 
more as he could show cause of challenge against. 
He did accordingly challenge peremptorily thirty- 
four of the jury, and the trial proceeded. . In the 
evening, the court adjourned till the next day, 
Friday, the 25th of April; when after the district 
attorney had stated the principal facts proved by 
the witnesses, and had applied the law. to those 
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facts, this respondent, with the concurrence of bis 
colleague, the said Richard Peters, delivered to 
the jury the charge contained and-expressed in 
exhibit marked No. 3, and herewith filed, which 
he prays may be. taken‘as part of this his answer. 

Immediately after the petit jury had delivered 
their verdict, this respondent informed the said 
Fries, from the bench, that if he, or any person 
for him, could show any legal ground, or sufficient 
cause to arrest the judgment, ample time would 
be allowed him for that purpose. But no cause 
being shown, sentence of death was passed on the 
said Fries, on Tuesday, the 2d day.of May, 1800, 
the last day of the term; and he was afterwards 
pardoned by John Adams, then President of the 
United States. i 

` And this respondent further answering saith, 
that if the two instances of misconduct, first stated 
in support of the general charge, contained inthe 
first article of impeachment, were true as alleged, 
yet.the inference drawn from them, viz: “that 
the said Fries was thereby deprived of the benefit 
of counsel. for his defence,” is not true. He in- 
sists that the said Fries was depfived of the bene- 
fit of counsel, not by any misconduct of this re- 
spondent, but by the conduct and advice of the 
above-mentioned William Lewis and Alexander 
James Dallas, who having been; with their own 
consent, assigned by the court as counsel: for the 

risoner, withdrew from his defence, and advised 

im to.refuse other counsel when offered to him 
by the court, under pretence that the law had 
been prejudged, and their liberty of conducting 
the defence, according to their own judgment, 
improperly restricted by this respondent; but in 
reality because they knew the law and the facts 
to be against them, and the case to be desperate, 
and supposed that their withdrawing themselves 
under this pretence, might excite odium against 
the court; might give rise to an opinion that the 
prisoner had not been fairly tried ; and in the event 
of a conviction, which from their knowledge of 
the law and the facts they knew to be almost cer- 
tain, might aid the prisoner in an application to 
the President for a. pardon. That such was the 
real: motive of the said prisoners counsel, for de- 
priving their client of legal assistance on his trial, 
this respondent is fully persuaded, and expects to 
make appear, not only from the circumstances of 
the`case; but from their own frequent and public 
declarations. ° ` : 

As little can this respondent be justly charged 
with having, by any conduct of his, endeavored 
to.“ wrest from the jury their indisputable right 
*4o-hear argument, and determine upon the ques- 
‘tioncof law as well asthe question of fact in- 
t yolvéd in. the verdict which they were required 
“to. give.”.-He denies that he did at any time de- 
elarethat.theaforesaid counsel should not at any 
time address the*jary, or did in any manner hinder 
theinfrom-addressing. the jury on the law as well 
on the facts arising inthe case. It was expressly 
stated in the eopy.of his opinion delivered as above 
set forth to William Lewis, that the jury hada 
right to determine. the Jaw.as well as the faet; 
and thesaid Wiliam Lewisand Alexander James 


Dallas were expressly informed, before they de- 
clared their resolution to abandon the defence, that 
they were at liberty to argue the law to.the jury. 
This respondent believes that the said William 
Lewis did not read the opinion delivered: to him 
as aforesaid, except a very small part at the be- 
ginning of it, and of course, acted upon it without 
knowing its contents; and that the said Alexan- 
der James Dallas read no part of the said opinion 
until about a year ago, when he saw a very-im- 
perfect copy, made in court by a certain W. S. 
Biddle. - S E: 
And this respondent further answering, saith, 
that according to the Constitution of the United 
States, civil officers thereof, and no other persons, 
are subject to impeachment; and they only for 
treason, bribery, corruption, or other high crime 
or misdemeanor, consisting in some act done or 
omitted; in violation of- some law forbidding or 
commanding it ; on conviétion of which act, they 
must be removed from office ; and may, after-con- 
viction, be indicted and punished therefor, accord- 
ing tolaw. Hence, it clearly results, that no civil 
officer of the United States can be impeached, 
except for some offence for which he may be in- 
dicted at law: and that no evidence.can be re- 
ceived on an impeachment, extept such as on an 
indictment at law, for the same offence, would be 
admissible. That a judge cannot be indicted or 
punished according to law, for any act whatever, 


‘done by him in his judicial capacity, and in a 


matter of which he has jurisdiction, through error 
of judgment merely, without corrupt motives, 
however manifest his error may be, is a principle 
resting on the plainest maxims of reason and jus- 
tice, supported by the highest legal authority, and 
sanctioned by the universal sense of mankind, He 
bath already endeavored to show, and he hopes 
with success, that all the opinions delivered by 
him in the course of the trials now under consid- 
erationgpvere correct in themselves, and in the 
time and manner of expressing them; and that 
even admitting them to have been incorrect, there 
was such strong reason in-their favor, as to remove 
from his conduct every suspicion of improper 
motives. If these opinions were incorrect, his 
mistake in adopting them, or in the time or man- 
ner of expressing them, cannot be imputed to him 
as an offence of any kind, much less us a high 
crime and misdemeanor, for which he ought to be 
removed from office; ‘unless it can be shown by 
clear and legal evidence, that he acted from cor- 
rupt motives. Should it be considered that some 
impropriety is attached to his conduct, in the time 
and mode. of expressing any of these opinions; 
still he apprehends, that a very wide difference 
exists between such impropriety, the casual effect 
of human infirmity, and a high crime and misde- 
meanor for which he: may be impeached, and 
must, on conviction, be removed from office. 
Finally, this respondent, having thus laid before 
this honorable Court a true state of his case, so 
faras respects the first article of impeachment, 
declares, upon-the strictest review of his conduct 
during the whole trial of John Fries for treason, 
that he was ‘not on that occasion unmindful of 
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the solemn duties of his office as judge; that 
he faithfully and impartially, and according to 
the best of his ability and understanding, dis- 
charged those duties towards the said John Fries; 
and that he did. not in any manner, during the 
said trial, conduct himself arbitrarily, unjustly, or 
oppressively,as he is accused by the honorable the 
House of Representatives. 

And the said Samuel Chase, for the plea to the 
said first article of impeachment, saith, that he is 
not guilty of any high crime or misdemeanor, as 
in and by the said first article is alleged ; and this 
he prays may be inquired of. by this honorable 
Court, in such manner as law and justice shall 
seem to them to require. 

The second article of impeachment charges, 
that this respondent, at the tral of James Thomp- 
son Callender for a libel, in May 1800, did, “ with 
‘intent to oppress and procure the conviction of 
f the said Callender, overrule the objection of John 
‘ Basset, one of the jury, who wished to be ex- 
t cused from serving on the said trial, because he 
‘had made up his mind as to the publication from 
t which the words, charged to be libellous in the 
t indictment, were extracted.” 

In answer to this article, this respondent admits 
that he did, as dhe of the associate justices of the 
Supreme Court of the United States, hold the 
circuit court of the United States, for the district 
of Virginia, at Richmond, on Thursday the 22d 
day of May, in the year 1800, and from that day. 
tili the 30th of the same month; when Cyrus 
Griffin, then district judge of the United States 
for the district of Virginia, took his seat in the 
said court; and that during the residue of that 
session of the said court, which continued till the 
—— day of June, in the same year, this respon- 
dent and the said Cyrus Griffin held the said 
court together. But how far any of the other 
matters charged in this article, are founded in 
truth or law, appear from the following statement; 
which he submits to this honorable court, by way 
of answer to this part of the accusation. 

By an act of Congress passed on the 4th day of 
May, A. D. 1798, it is among other things en- 
acted, “That if any person shall write, print, utter 
t or publish, or shall knowingly and wittingly as- 
f sist and aid in writing, printing, uttering or pub- 
‘lishing, any false, scandalous and malicious wri- 
‘t ting or writings against the President of the Uni- 
‘ted States, with intent to defame or to bring him 
‘into contempt or disrepute, such person, being 
t thereof convicted, shall be punished by fine, not 
“exceeding two thousand dollars, and by impris 
 onment, not exceeding two years:” and “that if 
‘any person shall be prosecuted under this act, it 
t shall be lawful for him to give in evidence in his 
‘ defence. the truth of the matter contained in the 
t publication charged as a libel; and the jury shall 
‘have a right to determine the law and the fact, 
funder the direction of the court, as in other 
“cases,” as in and by the said act, commonly call- 
ed the sedition law, to which this respondent begs 
leave to refer this honorable Court, will more fully 
appear. eae an 

At the meeting of the last above-mentioned 


cireuit court, this respondent, as required by the 
duties of his office, delivered a charge to the grand 
jury; in which, according to his constant practice, 
and to his duty as a judge, he gave in charge to 
them several aets of Congress for the punishment 
of offences, and among them, the above-mentioned 
aet, called the sedition law; and directed the jury to 
make particular inquiry concerning any breaches 
of these statutes or any of them, within the dis- 
trict of Virginia. On the 24th day of May, 1800, 
the said jury found an indictment against one 
James Thompson Callender, for printing and pub- 
lishing, against the form of the said act of Con- 
gress, a false, scandalous, and malicious libel, 
called “The Prospect before Us,” against John 
Adams, then President of the United States, in 
his official conduct as President; as appears by. 
an official copy of the said indictment, marked 
exhibit No. 4, which this respondent begs leave 
to make part of this bis answer. 

On Wednesday, the 28th day of the same 
month, May 1800, Philip Norbonne Nicholas, Esq., 
now attorney general of the State of Virginia, 
and George Hay, Esq., now district attorney of 
the United States, for the district.of Virginia, ap- 
peared in the said circuit court as counsel for the 
said Callender; and on Thursday tbe 3d of June 
following, his trial commenced, before this re- 
spondent, and the said Cyrus Griffin, who then 
sat as assistant judge. The petit jurors being 
called over, eight of them appeared, namely, Rob- 
ert Gamble, Bernard Mackham, John Barrell, 
William Austin, William Richardson, Thomas 
Tinsley, Matthew Harvey, and John Basset; who, 
as they came to the book to be sworn, were seve- 
rally asked on oath, by direction of the court, 
“ whether they had ever formed or delivered any 
opinion respecting the subject-matter then to be 
tri:d, or concerning the charges contained in the 
indictment?” They all answered in the nega- 
tive, and were sworn in chief to try the issue. 
The counsel for the said Callender declaring that 
it was unnecessary to put this question to the 
other four jurymen, William Mayo, James Hayes, 
Henry S. Shore, and John Prior, they also were 
immediately sworn in chief. No challenge was 
made by the said Callender or his counsel, to any 
of these jurors; but the said counsel declared, that 
they would rely on the answer that would be given 
by the said jurors, to the question thus put by or- 
der of the court. 

After the above-mentioned John Basset, whom 
this respondent supposes and admits to be the 
person mentioned in the article of impeachment 
now under consideration, had thus answered in 
the negative to the question put to him by order 
of the court, as above-mentioned, which this re- 
spondent states to be the legal and proper ques- 
tion to be put to jurors on such occasions, he ex- 
pressed to the court his wish to be exeused from 
serving on the said trial, because he had made-up 
his mind, or had formed his opinion, “that the 
publication, called ‘The Prospect before Us, from 
which the words charged in the indictment as 
libellous were said to be extracted, būt which he 
had never seen, was; according to the representa- 
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tion of it, which he had received, within the Se- 
dition law.” But the court did not consider this 
declaration by the said John Basset as a sufficient 
reason for. withdrawing him from the jury, and 
accordingly directed: him to be sworn in chief. 

In this opinion and decision, as.in all the others 
delivered during the trial in question, this re- 
spondent concarred with his colleague, the afore- 
mentioned Cyrus Griffin, in whom none of these 
opinions have been considered as criminal. He 
contends that the opinion itself was legal and cor- 
rect; and he denies that he concurred in it, under 
the influence of any “spirit. of persecution and 
injustice,” or with any “intent to oppress and 
procure the conviction of the prisoner ;” as is most 
untruly alleged by the second article of impeach- 
ment. His reasons. were correct and legal: He 
will submit them with confidence ta this honora- 
ble Court;. which, although it cannot condemn 
him for an incorrect opinion, proceeding from an 
honest error. in. judgment, and ought not-to take 
on itself the power of inquiring into the correct- 
ness of his decisions, but merely that of examin- 
ing the purity of his motives; will, nevertheless, 
weigh his reasons, for the purpose of judging how 
far they are of sufficient force, to justify a belief 
that they might have appeared satisfactory to him. 
If they might have so appeared, if the opinion 
which he founded on them be not so palpably and 
glaringly wrong, as to carry with it internal evi- 
dence of .corrupt motives, he cannot in delivering 
it have committed an offence. 

‘This honorable Court need not be informed, 
that it is the duty of courts before which criminal 
trials take place, to prevent’ jurors. from being 
excusedfor light and insufficient causes. If this 
rule were not observed, it would follow, that as 
serving on such trials as a juror, is apt to be a very 
disagreeable business, especially to those best qual- 
ified for it, there would be a great difficulty, and 
often'an impossibility, in finding proper juries. 
The law has, therefore, established a fixed and 
general rule om this subject, calculated not to 
gratify the wishes or the unreasonable scruples of 
jurors, but to secure to the party accused, as far as 
in the. imperfection of human. nature it can be 
secured, a fair and impartial trial. .. The criterion 
established by this rule is, “that the juror stands 
indifferent between the Government and the per- 
son aceused, as to the matter în issue, on thein- 
dictment.” This indifference is always, according 
to a well-known maxim of law, to be presumed, 
unless the contrary appear ; and the contrary may 
be. alleged by way of excuse by the juror himself, 
oč by the prisoner by way of challenge. Even if 
not alleged, it may be inquired into by the court 
ofits o 
the prisoner, and it may be established by the con- 
fession of the juror himself, on oath, or by other 
testimony. 

But in-order.to. show that a juror does not 
“ stand ‘indifferent between the accuser and the 
accused, as tothe matter in issue,” itis not suffi- 
cient to prove that he: bas expressed a. general 
opinion, “ that such an offence as that charged by 
the indictment ought to be:punished ;” or “that 


as to the facts. 
pect before Us,” and, therefore, could have form- 
ed no fixed or certain opinion. about its nature 


“own mere motion, or on the suggestion of 


the party accused, if guilty of the offence charged 
against him, ought to be punished ;” or “that a 
book, for printing and publishing which the party 
is indicted, comes within the law on which the 
indictment is founded.” All these are. general 
expressions of opinion, as to the criminality.of an 
act of which the party is accused, and of which 
he may be guilty; not declarations of an. opinion 
that he actually is guilty of the offence with which ` 
he stands charged. It is impossible for any man, 
in society to avoid having, and extremely difficult 


for him to avoid expressing, an opinion, as to the 
criminality or innocence of those acts, which, for 
the most part, are the subjects of indictments for 
| offences of a public nature ; such as treason, sedi- 


tion, and libels against the Government. Such 
acts always engage public attention, and become 
the subject.of public conversation ; and if tohave 


formed or expressed an opinion as to the gencral 
nature of those acts, were a sufficient ground of 
challenge to a juror, when alleged against him,or 


of excuse ftom serving when alleged by himself; 
it would be in the power of. almost every offender 


to prevent a jury from being empannelled to try 


him, and of almost every man, to exempt himself 


from the unpleasant task of serving on such juries. 


The magnitude and heinous nature of an offence 
would give it a greater tendency to attract public 


attention, and to draw forth public expressions of 
indignation, and would thus increase its chance 
of impunity. 


To the present case this reasoning applies with 


peculiar force.. The “ Prospect before. Us” isa 
libel. so profligate and atrocious, that it excited 
disgust and indignation in every breast not wholly 
depraved. Even those whose interest it was in- 
tended to promote, were, as this respondent has 
understood and believes, either so much ashamed 
of itor so apprehensive of its effects, that great 


pains were taken by them to withdraw it from 


public and general circulation... Of such a publi- 
cation; it must have been extremely difficult to 
find a man of sufficient character and information 


to serve on a jury, who had not formed an opin- 
ion, either from his own knowledge, or from re- 
port. The juror in the present case had ex- 
pressed no opinion. He had formed no opinion 
He had never seen: the © Pros- 


or contents.. They had been reported to him, and 
he had formed an opinian that if they were such 
as reported, the book was within the scope and 
operation of a law for the punishment of '* false, 
t scandalous and malicious libels, against the Pres- 
‘ ident in his official capacity, written or published 
‘ with intent to defame him.” And who is there, 
that having either seen the book, or heard of. it, 
had not necessarily formed the same opinion-? 
But this juror had formed no opinion about the 
guilt or innocence -of the party accused; which 
depended on four facts wholly distinct. from the 
opinion which he had formed. First, whether 
the contents of the book were reajly such as: had 
been represented to him? Secondly, whether 
they should, on the trial, be proved to be true? 
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Thirdly, whether the party accused was really | in and by the said second article is alleged asinse 


the author or publisher of this book? And fourth- | 


ly; whether he wrote or published it “ with intent 
to defame the President, or to bring him into con- 
tempt or disrepute. or to excite against him the 
hatred of the good people of the United States 2” 
On all these questions, the mind of the juror was 
perfectly at large, notwithstanding the opinion 
which he had formed. He might, consistently 
with that opinion, determine them all in the neg- 


ative; and it was on them that the issue between 


the United States and James Thompson Callen- 
der depended. Consequently, this juror, notwith- 
standing the opinion which he had thus formed, 
did stand indifferent as to the matter in issue, in 
the legal and proper sense, and in the only sense 
in which such indifference can ever exist; and 
therefore his having formed that opinion, was not 
such an excuse as could have justified the court in 
discharging him from the jury. 


That this juror- did not himself consider this | 


opinion as an opinion respecting the “matter in 
issue,” appears clearly from this circumstance, 
that when called upon to answer on oath, “ whe- 
ther-he had expressed any opinion as to the matter 
in issue?” he answered that he had not. Which 
clearly proves that he did not regard the circum- 
stance of his having formed this opinion, as a 
legal excuse, which ought to exempt him of right 
from serving on the jury; but merely suggested it 
asa motive of delicacy, which induced him to 


| him; and this he prays may be inquired of by 
| this honorable Court, in such manner as law and 
| Justice shall seem to them to require. 
The third article of impeachment alleges that 
| ‘this respondent “with intent to oppress and pro- 
| ‘eure the coriviction of the prisoner, did not per- 
| * mit the evidence of John Taylor, a material wit- 
| ‘ness in behalf of the said Callender, to be given 
| ‘in, on pretence that the-said” witness could not 
‘ prove the truth of the whole of one of the charges 
| * contained in the indictment, although the said 

‘ charge embraced more than one fact.” 
i; ‘ln answer to this charge, this respondent begs 
| leave to submit' the following facts and observa- 
i tions. 

The.indictment against James Thompson Cal- 

! lender, which has been already mentioned, and of 

which a copy is exhibited with this answer, con- 

sisted of two distinct and separate counts, each 
| of which contained twenty distinet and indepen- 
; dent charges, or sets of words. Each of those sets 
of. words was charged as a libel against John 
Adams, as President of the United States, and 
the twelfth charge embraced the following words, 
i “He (meaning President Adams) was a professed 
Í aristocrat; he proved faithful and serviceable to 
the British interest.” The defence set up was 
| confined to this charge, and was rested upon the 
‘truth of the words. ‘To the other nineteen charges 
i wo defence of any kind was attempted or spoken 


wish to be excused. To such motives of delicacy, | of, except such as might arise from the supposed 
however commendable in the persons who feel | unconstitutionality of the sedition law; which, if 
them, it is impossible for courts of justice to yield, | solid, applied to the twelfth charge as well as to 
without putting it.in the power of every man, un-| the other nineteen. It was to prove the truth of 
der pretence of such scruples, to exempt himself}. these words that John Taylor, the person men- 
from those duties which all the citizens are bound | tioned in the article of impeachment now under 
to perform. Courts of justice must regulate them- | consideration was offered as a witness. It can 
selves by legal principles, which are fixed and | hardly be necessary to remind this honorable 
universal; not by delicate scruples, which admit} Court, that when an indictment for a libel con- 


of endless variety, according to the varying opin- 
ions and feelings of men. 

Such were the reasons of this respondent, and 
he presumes of his colleague the said Cyrus Grif- 
fin, for refusing to excuse the said John Basset, 
from serving on the jury above-mentioned. These 
reasons, and the decisions founded on them, he 
insists were legal and valid. But if the reasons 
should be considered as invalid, and the decision 
as erroneous, can they be considered as so clearly 
and flagrantly incorrect, as to justify a conclusion 
that they were adopted by this respondent, through 
improper motives? Are not these reasons suffi- 
ciently strong, or sufficiently plausible, to justify a 
candid and liberal mind in believing, that a judge 
might honestly have regarded them as solid? Has 
it not been conceded, by the omission to prosecute 
Judge Griffin for this decision, that his érror, if he 
committed one, was an honest error? Whence 
this distinction between this respondent and his 
colleague? And why is that opinion imputed to 
one as a crime, which in the other is considered as: 
innocent? _ 

And the said Samuel Chase, for plea to the said 
second article of impeachment, saith, that he is 
not guilty of any high crime or misdemeanor, as- 


tains several distinct charges, founded on distinct 
sets of words, the party accused, who in such cases 
is called the “ traverser,” must be convicted, unless 
he makes a sufficient defence against every charge. 
His innocence on one, does not prove him inno- 
cent on the others. If the sedition law should be 
considered as unconstitutional, the whole indict- 
ment, including this twelfth charge, must full to 
the ground, whether the words in question were 
proved to be true or not. If the law should be 
considered as constitutional, then the traverser, 
whether the words in the twelfth charge were 
proved to be true or not, must be convicted on the 
other nineteen charges, against which no defence 
was offered. This conviction on nineteen charges 
would put the traverser as completely in the 
power of the court, by which the amount of the 
fine and the term of the imprisonment were to 
be fixed, as a conviction upon all the twenty 
charges. The imprisonment could not exceed 
two years, nor the fine be more than two thou- 
sand dollars. If then this respondent were desir- 
ous of procuring the conviction of the traverser, 
he was sure of his object without rejecting the 
testimony of John Taylor. If his temper to- 
wards the traverser were sd vindictive as to make 
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him feel anxious to obtain an opportunity and ex- 
cuse for inflicting on him the whole extent of pun- 
ishment permitted by the law, still a conviction 
on nineteen charges afforded-this opportunity and 
excuse as fully as a conviction on twenty charges. 
One slander more or less, in such a publication 
as the “ Prospect before Us,” could surely be of no 
moment. To attain this object, therefore, it was 
not necessary to reject the testimony of John 
“Taylor. : : f 

_ That the court did not feel this vindictive spirit 
is clearly evinced by the moderation of the pun- 
ishment, which actually was inflicted on the tra- 
verser, after he was convicted of the whole twenty 
charges. -Instead of two thousand dollars, he was 
fined only two hundred, and was sentenced to 
only nine months’ imprisonment, instead of two 
years. And this respondent avers that he never 
felt or expressed a wish to go further; but that in 
this decision, as well as in every other given in 
the course’of the. trial, he fully and freely con- 
clirred with his colleague, Judge Griffin. 

` As a further proof that his rejection of this tes- 
timony did not proceed from any improper mo- 
tive, but from a conviction in his mind that it was 


legally inadmissible, and that it was therefore his: 


duty to reject it, he begs leave to state that he in- 
terfered in order to prevail on the district attorney 
to withdraw his objection to those questions, and 
consent to their being put; which that officer re- 
fused to do, on the ground “that he did not feel 
himself at liberty to consent to such a departure 
from legal principles.” 

ence appears the utter futility of a charge, 
which attributes to this respondent a purpose as 
absurd as it was wicked; and without the slight- 
est proof, imputes to the worst motives in him the 
same action, which in his colleague is considered 
as free from blame, But this respondent will not 
content himself with showing that his conduct in 
concurring with his colleague in the rejection of 
John Taylor’s testimony, could not have pro- 
ceeded from the motives ascribed to him; but he 
will show that this rejection, if not strictly legal 
and proper, as he believes and insists that it is, 
rests on legal reasons of sufficient force to satisfy 
every mind, that a judge might have sincerely 
considered it as correct. 
> The words stated as the ground of the twelfth 
charge above-mentioned, are stated in the indict- 
mentas’ one entire.and_ indivisible paragraph, 
constituting one entire offence. This respondent 
considered them at.the trial, and still considers 
them as constituting one entire charge and one 
entire offence; and that they must be taken to- 
gether in order to explain and support each other. 
itis‘clear that no words are indictable as libel- 
lous, except such as expressly, or by plain impli- 
cation, charge the person against whom they are 
published with some offence, either legal or moral, 
Tobe an “aristocrat,” is not in itself an offence, 
either legal or moral, even if it were a charge sus- 
ceptible of proof; neither was it an offence, either 
legal or moral; for Mr. Adams to be “ faithtul and 
serviceable to the British interest,” unless he there- 
by betrayed or endangered the interests of hisown 


country which does not necessarily follow. and is 
not directly alleged in the publication, These two 


phrases, therefore, taken separately, charge Mr. 


Adams with no offence of any kind; and, conse- 
quently, could not be indictable as libellous: but 
taken together, they convey the implication that 
Mr. Adams, being an “aristocrat,” that is; an ene- 
my to the republican Government of his, own 
country, had subserved the British interest against 
the interest of his own country; which wouid; in 
his situation, have been an offence both moral 
and legal; to charge him with it was, therefore, 
libellous. 

Admitting, therefore, these two phrases to con- 
stitute one distinct charge, and one entire offence, 
this respondent considers and states it to be law, 
that no justification which went to part only of 
the offence, could be received. The plea of justi- 
fication must. always answer the whole charge, or 
itis bad on the demurrer, for this plain reason, 
that the object of the plea is to show the -party’s 
innocence; and he cannot be innocent if the accu- 
sation against him be supported in part. Where 
the matter of defence may bë given in evidence, 
without being formally pleaded, the same rules 
prevail. The defence must be of the same na- 
ture, and equally complete, in one case as in the 
other. The only difference is in the manner of 
bringing it forward. Evidence, therefore, which 
goes only to justify the charge in part, cannot be 
received. It is not, indeed, necessary that the whole - 
of this evidence should be given by one witness. 
The justification may consist of several facts, 
some of which may be proved by one person, and 
some by another. But proof, in such cases, must 
be offered as to the whole, or it cannot be received. 

In the case under gonsideration, no proof was 
offered as to the whole matter contained: in the 
twelfth article. No witness except: the above- 
mentioned John Taylor was produced or men- 
tioned. When a witness is offered to a court and 
jury, itis the right and duty of the court to re- 
quire a statement of the matters intended to be 
proved by him. This is the invariable practice 
of all our courts, and ‘was done most properly by 
this respondent and his colleague, on the occasion 
in question. From the statement given by the 
traverser’s counsel of what they expected to prove 
by the said witness, it appeared that his testimony 
could have no possible application to any part of 
the indictment, except the twelfth charge above- 
mentioned, and but a very weak and imperfect 
application even to that part. The court, there- 
fore, as it was their right and duty, requested that 
the questions intended to be put to the witness, 
should be reduced to writing, and submitted to 
their inspection, so as to enable them to judge 
more accurately, how far those questions were 
proper and admissible. This being done, the ques- 
tions were of the following tenor and effect: 

Ist. “Did you ever hear Mr.. Adams express 
any sentiments favorable to monarchy, or ‘aris- 
tocracy,’ and what were they ?” 

. 2d. “Did you ever hear Mr. Adams, while Vice 


-President, express his disapprobation of the fund- 
l ing system ? 
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3d. “Do you know whether Mr. Adams did 
not, in the year 1794, vote against the sequestra- 
tion of British debts, and also against the bill for 
suspending intercourse with Great Britain?” 

The second question, it is manifest, had noth- 
ing to do with the charge; for Mr. Adams’s ap- 
probation or disapprobation of the funding sys- 
tem could not have the most remote tendency to 
prove that he was an aristocrat, or had proved 
* faithful and serviceable to the British interest. 
In that part of the publication which furnishes 
the matter of the thirteenth charge in the indict- 
ment, it is indeed stated that Mr. Adams, “ when 
but in a secondary station, censured the funding 
system,” but these words are in themselves whol- 
ly immaterial; and no attempt was made, por 
any evidence offered or spoken of, to prove the 
truth of the other matter contained in the thir- 
teenth charge. It was from their connexion with 
that other matter that these words could alone de- 
rive any importance; and consequently their truth 
or falsehood was altogether immaterial, while 
that other matter remained unproved. This ques- 
tion, therefore, which went solely to those imma- 
terial words, was clearly inadmissible.. The third 
question was in reality as far as the second from 
any connexion with the matter in issue, although 
its irrelevancy is not quite so apparent. Mr. 
Adams’s having voted against the two measures 
alluded to in that question, if he did in fact vote 
against them, could by no means prove that he 
was “faithful and serviceable to the British mter- 
est.” in any sense, much less with those improper 
and criminal views, with which the publication in 
question certainly meant. to charge him. 


his duty towards his Government and his coun- 
try, incidentally promote the interests of another 
country; but it was by no means competent for 
a jury to infer from thence, that he was * faith- 
ful’? to that other country, or, in other words, that 
he held the interests of that other country chiefly 


in view, and was actuated in giving his vote by a | 


desire to promote them, independently of, or with- 
out regard to, the interests of his own country, 
Such an inference could not be made from the 
fact, admitting it to be true. The fact, if true, 
was no evidence to support such an inference, 
therefore the fact was immaterial; and as it is the 
province and duty of the court, in such circum- 
stances, to decide on the materiality of facts offered 
in evidence, it follows clearly that it was the nght 
and duty-of the court, in this instance, 


could have proved nothing in support of the 
defence. * oe ` 
The first question, therefore, and the only re- 
maining one proposed to be put to this witness, 
stood alone; and an affirmative answer to it, if 
it could have proved anything, could have proved 
only a part of the charge; namely, that Mr. 
Adams was an aristocrat. But evidence to prove 
a part only of an entire and indivisible charge 
was inadmissible for the reasons stated above. 
If, on the other hand, the phrases in question, 
, “that Mr. Adams was an aristocrat,” that “he had 


He ` to 
might, in the honest’ and prudent performance of j 


in issue. 


| proved faithful and serviceable to the British 
| interest,” were distinct and divisible, and consti- 
‘tuted two distinct charges, which may perhaps 
ibe the proper way of considering them, still the 
; above-mentioned questions were improper and 
| inadmissible, in that point of view. 
| The first charge in that case is, that Mr. Adams 
| “was an aristocrat.” To be an aristocrat, even if 
| any precise and definite meaning could be affixed 
j to the term, is not an offence either legal or 
moral; consequently, to charge a man with being 
an aristocrat is not a libel; and such a charge in 
| an indictment fora libel, is wholly immaterial. 
Nothing is more clear, than that immaterial mat- 
| ters in legal proceedings ought not to be proved, 
| and need not be disproved. In the next pl 
| and nee isprove n ext place, 
| the term “aristocrat” is one of those vague in- 
definite terms, which admit not of precise mean- 
ing, and are not susceptible of proof. What one 
| person might consider as aristocracy, another 
| would consider as republicanism, and a third as 
‘democracy. If indictments could be supported 
ion such grounds, the guilt or innocence of the 
party accused must be measured. not by any fixed 
or known rule, but by the opinions which the 
| jurors appointed to try him might bappen to en- 
| tertain, concerning the nature of aristocracy, de- 
| mocracy, or republicanism. And, lastly, the ques- 
| tion itself was as vague, and as void of precise 
| meaning, as the charge of which it was intended 
to furnish the proof. The witness was called 
‘upon to declare “whether he had heard Mr. 
| Adams express any and what opinions, favor- 
j able to aristocracy or monarchy?” How was it 
be determined, whether an opinion was favor- 
able to aristocracy or monarchy? One man would 
| think it favorable and another not so, according 
ito the opinions which they might respectively 
entertain, on political subjects. The first ques- 
| tion, therefore, was inconclusive, immateral, and 
inadmissible. 

The second, as has already been remarked, was 
wholly and manifestly foreign from the matter 
Mr. Adamə’s dislike of the funding sys- 
tem. if he did in fact dislike it, had nothing to do 
with his aristocracy or his faithfulness to the 


British interest. There is no pretence for say- 


‘ing, that such a question ought to have been 
| admitted. ee 3 

| As to the third, “whether Mr. Adams had not 
| voted against the sequestration of British property, 
jand the suspension of comofercial intercourse 
to reject | with Great Britain,” it has already been shown 
the third question; an affirmative answer to which | to be altogether improper; 


on the ground that 
such votes, if given by Mr. Adams, were no 
evidence whatever of his having been “faithfal 
and serviceable to the British interest.” If he 


| had been so, provided it were, in his opinion, at 
= same`time useful to the interests of his own 


country, which it well might be, and the cuntrary 


| of which is not alleged by this part of the publi- 
| cation, taken separately, 1t was no offence of any 


kind; and to charge him with it was not a libel. 
The charge was, therefore, immaterial and futile, 
and no evidence fur or against it could properly 
be received. And, finally, if the charge had been 
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material, and the giving of these votes had been 
legal evidence to prove it, that fact was on record 
in the journals of the Senate, and might have 
been proved by that record, or an official copy of 
it. As this evidence was the highest of which 
the case admitted, no inferior evidence of it, such 
as oral proof is well known to be, could be 
admitted. 

For thése reasons. this respondeygt did concur 
with his colleague, the said Cyrus Griffin, in re- 
jecting the three above-mentioned questions; but 
not any other testimony that.the said Jéhn Taylor 
might have been able to give.’ In this he insists 
that he acted legally and properly, according to 
the best of his ability. If he erred, it is impos- 
sible, for the reasons stated by him in the begin- 
ning of his answer to this article, to suppose that 
he-erred wilfully: since he could have had no 
possible motive for a piece of misconduct so 
shameful; and at ihe same time so well calculated 
to give offence.” Ina point so liable to misap- 
-préhension and misrepresentation, and.so likely to 
be used as a means of -excitiog public odium 
against him, it is far more probable, that had he 
been capable of' bending his opinion of the law to 
other motives, he would have admitted illegal 
testimony; which, taken in its utmost effect, could 
have had no tendency to thwart those plans. of 
vengeance against the traverser, under the influ- 
ence of which he is supposeil to have acted. 

If his error was an honest one, which, as his 
colleague also fell into it, might in charity be 
supposed; and;-as there is not a shadow of evi- 
dence to the contrary, must in law be presumed ; 
he cannot, for committing it, be convicted of any 
offence, much less a high crime and misdemeanor, 
for which he must, on conviction, be deprived of 
his office. 

And for plea to the said third article of im- 
‘peachment, the said Samuel! Chase, saith, that he 
isnot guilty of any high crime or misdemeanor, 
asinand by the said third article is alleged against 
him: this he prays may be inquired of by this 
honorable Court, in.such manner as law and jus- 
tice shall seem to them to require. 
<The fourth article of impeachment alleges, 
that-during the whole course of the trial of James 
Thompson Callender, above-mentioned, the con- 
duct of this respondent was marked by “manifest 
injustice, partiality, and intemperance ;” and five 
particular-instances of the “injustice, partiality, 
and intemperance,” are adduced. 

The first consists, “in compelling the prisoner’s 
counsel to reduce to writing and submit to the 
‘inspection of the court, for their admission or re- 
“jection, all questions which the said counsel 
‘meant to propound to the above-mentioned John 
Taylor; the witness.” 

“his respondent, in answer to this part of the 
article now Under consideration, admits that the 
court, cénéisting of himself and the above-men- 
tioned Cyrus Griffin; did require, the counsel for 
the: traversér, on the trial of James Thompson 
Callender, above-mentioned, to reduce to writing 
the ‘questions which they intended to put to the 

‘said witness. But he denies that it is more his 


act than the act of his colleague, who fully con- 
curred in this measure.’ The measure, as he ap- 
apprehends and insists, was legal and. proper; his 
reasons for adopting it, and he presumes those of 
his colleague, he will submit “to this honorable 
Court. in order to show that if he,in common 
With his colleague, committed an error, itwas an 
error into which the best and wisest men might 
have honestly fallen. Cee ca 

It will not be denied, and cannot be doubted, 
that according to our laws, evidence, whether 
oral or written, may be rejected and prevented 
from going before the jury, on various grounds. 
ist; For incompetehcy ; where the source from 
which the evidence is attempted to be drawn, is 
an improper source: as ifa witness were to be 
called- who was~infamous, ór interested in the 
event of the suit; or a paper should be offered in 
evidence, which ‘was not between, the same par- 
ties, or was niot executed in`the forms prescribed 
by law. 2d, for irrelevancy.: when the evidence 
oftered is:not such as in law will warrant the 
jury to infer the fact intended to be proved; or 
where that fact, if proved, is immaterial to the 
issue. For these reasons, and perhaps for others 
which might be specified, evidence may properly 
be rejected, in trials before our courts. Me 

As little can it be doubted that, according to 
our laws, the court, and not the jury, is the proper 
tribunal for deciding all questions relative to the 
admissibility of evidence. The effect of the evi- 
dence, when received, is to he judged‘of by the 
jury ; but whether it ought to be received, must 
be determined by the court. This arises from the 
very constitution of the trial by jury; one funda- 
mental principle of which is, that the jury must 
decide the case, not according to vague notions, 
secret impressions, or general belief, but, accord- 
ing to legal and proper evidence delivered in court. 
So strictly is this rule observed, that if one juror 
have any knowledge of the matter in dispute, it 
may influence his own judgment, but not that of 
his fellow jurors, unless he state it to them on 
oath, in open court; and nothing is more com- 
mon than for our courts, after all the evidence 
which the party can produce has been offered and 
received, to tell the jury that there is no evidence 
to support the claim,.or-the defence; or when 
proof is offered of a certain fact, to determine that 
such fact is not proper to be-given'in evidence. 

Hence it results, and is every day’s practice, 
that when a witness is produced, or a writing is 
offered in evidence, the opposite party, having a 
right to object to the evidence if he should think 
it improper, requires to be informed what the wit- 
ness is to prove, or to see the writing before the first 
is examined, or the second is ‘read to the jury. 
The court has the same right, resulting necessa- 
rity from its power to decide all questions relative 
to the admissibility of evidence. This right our 
jeourts are in the constant habit of exercising ; 
not only when objections are made by the par- 
ties, but when, there being no objection, the 
court itself has reason to suspect. that the tes- 
timony is improper. In most cases, but notin 
all, consent by the opposite party removes all 
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objections to the admissibility of evidence, and 
courts sometimes infer consent from silence; but, 
as it is their duty to take care that no improper 
or illegal evidence goes to the jury, unless the ob- 
jection to it be removed by consent of parties, it is 
consequently their duty, in all cases where they 
see reason to suspect that the evidence offered is 
improper, to ascertain whether consent has been 
given, or whether the seeming acquiescence of 
the opposite party has proceeded from inatten- 
tion. 
criminal cases, where they are bound to be coun- 
sel for the Government, as well as for the party 
accused. 

It being thus the right and duty of a court be- 
fore which a trial takes place, to inform itself of 
the evidence offered, so as to be able to judge 
whether such evidence be proper, it results neces- 
sarily that they have a right to require, that any 
question intended to be put to a witness. should 


be reduced to writing, for that is the form in | 


which their deliberation upon it may be most 
perfect, and their judgment will be most likely to 
be correct. In the case now under consideration, 
the court did exercise this right. When the tes- 
timony of John Taylor was offered, the court in- 
quired of the traverser’s counsel, what that wit- 
ness was to prove. The statement of his testi- 


mony given in answer, induced the court to sus- | 
pect that it was irrelevant and inadmissible. They, | 
therefore, that they might have an opportunity | 


for more careful and accurate consideration, called 
upon the counsel to state, in writing, the ques- 
tions intended to be put to the witness. 

This is the act done by the court, but concurred 
in by the respondent, which has been selected 


| this respondent herewith exhibits, and begs leave 
: to make part of this answer; but he denies that 
any sufficient ground for a continuance until the 
| next term was disclosed by this affidavit; as he 
! trusts will clearly appear from the following facts 
! and observations : s s 
| The trial of an indictment at the term when it 
| is found by the grand jury, is a matter of course, 
| which the prosecutor can claim as a right, unless 
| legal cause can be shown fer a continuance. The 


This is more. particularly their duty in | prosecutor may consent to a continuance, but if 
i he withholds his consent, the court cannot grant 


a continuance without legal cause. Of the suffi- 
| ciency and legality of this cause, as of every other 
| question of law, the court must judge ; but it must 
| decide on this, as on every other point, according 
| to the fixed and known rules of law. 

One of the legal grounds, and the principal one 
on which such a continuance may be granted, is 
the absence of competent and material witnesses, 
whom the party cannot produce at the present 
term, but has a reasonable ground for expecting 
|-to be able to produce at the next term. Analo- 
gous to this, is the inability to procure, at the pres- 
ent term, legal and material written testimony, 
i which the party has a reasonable expectation of 
| being able to procure at the next term. 

These rules are as reasonableand jast in tbem- 
selves, as they are essential to the due adminis- 
tration of justice, to the punishment of offences 
! on the one hand, and to the protection of inno- 
| cence onthe other. If the continuance of a cause, 
jon the application of the party accused, were a 
; matter of right, it is manifest that no indictment 
} would be brought to trial until after a delay of 
| many months. If, on the other hand, the grant- 


and adduced as one of the proofs and instances of | ing of a continuance depended not on fixed rules, 
“ manifest injustice, partiality.and intemperance” | but on the arbitrary will of the court, it would 
on his part. He owes an apology to this honora- | follow that weakness or partiality might induce 
ble Court for having occupied so much of its | a court, on some occasions, to extend a very im- 
time with the refutation of acharge which has no | proper indulgence to the party accused; while, 
claim to serious consideration, except what it de- | on others, passion or prejudice might deprive him 
rives from the respect due to the honorable body ! of the necessary means of making his defence. 
by which it was made, and the high character of | Hence the necessity of fixed rules, which the 
the court where it is preferred. a | judges are bound to expound and apply, under the 

The next circumstance stated by the article now | solemn sanction of their oath of office. , 
under consideration, as an instance and proof of| Thetrueand only reason for grantinga continu- 
“manifest injustice, partiality, and intemperance” | ance, is, that the party accused may have the best 
in this respondent. is his refusal to postpone the trial | opportunity that the laws can afford to him, of 
of the said James Thompson Callender, “although ; making his defence. But incompetent or imma- 
‘an affidavit was regularly filed, stating the ab- | terial witnesses could not be examined if they 
‘sence of material witnesses ov behalf of the ac- | were present; and, consequently, their absence 
‘cused, and although il was manifest that, wiih can deprive the party of no opportunity which 
‘the utmost diligence, the attendance of such | the laws afford him, of making his defence. Hence 
‘ witnesses could not have been procured at that | the rule, that the witnesses must be competent 
f term.” and material. i , 

This respondent, in answer to this part of the | Public justice will not permit the trial of ofend- 
charge, admits that, in the above-mentioned trial, | ers to be delayed, on light or unfounded pretences, 
the traverser’s counsel did move the court, while | To wait for testimony which the party really 
this respondent sat in it alone, for a continuance | wished for, but did not expect to be able to pro- 
of the trial until the next term; not merely a | duce within some definite period, would certainly 
postponement of the trial, as the expressions | be a very light pretence; and to make him the 
used in this part of the article would seem to | judge, how far there was reasonable expectation 
import; and did file, as the ground work of their | of obtaining the testimony within the proper time, 
motion, an affidavit of the traverser, a true and | would put it in his power to delay the trial on the 
official copy of which (marked exnibit No. 5) | most unfounded pretences. Hence the rule, that 
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there must be reasonable ground of expectation, 
in the jadgment of the court, that the testimony 
may be obtained within the proper time. 

It is therefore a settled A Dee necessary rule, 
that every application for a continuance, on the 
ground of obtaining testimony, must be supported 
by an affidavit, disclosing sufficient matter to satis- 
fy the court, that the testimony wanted “ is com- 
petent and material,” and that there is “ reasonable 
expectation of procuring it within the time pre- 
scribed.” From a comparison of the affidavit in 
question with the indictment, it wil] soon appear 
how far the traverser in this case brought him- 
self within this rule. 

The absent witnesses, mentioned in the affidavit, 

‘sre William Gardner, of Portsmouth in New 
Hampshire; Tench Coxe, of Philadelphia, in Penn- 
sylvania; Judge Bee, of some place in South Caro- 
lina; Timothy Pickering, lately of Philadelphia, 
in Pennsylvania, but of what place at that time 
the deponent did not know; William B. Giles, of 
Amelia county, in the State of Virginia; Stevens 
Thompson Mason, whose place of residence is not 
mentioned in the affidavit, but was known to be in 
Loudon county, in the State of Virginia; and 
General Biackoara, of Bath county, in the said 
State. The affidavit also states, that the traverser 
wished to procure, as material to his defence, au- 
thentic copies of certain answers made by the 
President of the United States, Mr. Adams, to ad- 
‘dresses from various persuns; and also, a book en- 
titled “an Essay on Canon and Feudal Law,” or 
entitled in words to that purport, which was as- 
cribed to the President, and which the traverser 
believed to have been written by him; and also, 
evidence to prove that the President was in fact 
the author of that book. 

It is not stated, that the traverser had any rea- 
sonable ground to expect, or did expect, to pro- 
eure this book or evidence, or thesé authentic 
copies, or the attendance of any one of these wit- 
nesses, at the next term. Nor does he attempt to 
show in what. manner the book, or the copies of 
answers to addtesses, were material, so as to ena- 
ble the court to form a judgment on that point. 
Here, then, the affidavit was clearly defective. 
His believing the book and copies to be material, 
was of no weight, unless he showed to the court, 
sufficient grounds for entertaining thesame opinion. 
Moreover, he does not state where he supposes 
that this book, and those authentic copies, may be 
found: so as to enable the court to judge, how far 
a reasonable expectation of obtaining them might 
be entertained. On the ground of this book and 
these copies, therefore, there was no pretence for a 
continuance. As to the witnesses, it is manifest, 
that from their very distant and dispersed situation, 
there existed no ground of reasonable expecta- 
tion,that their attendance could be procured at 
-the neat'term, or at any subsequent time. Indeed, 
the idea of postponing the trial of an indictment 
till witnesses. could be convened at Richmond, 
from South Carolina, New Hampshire, and the 
‘western extremities of Virginia, is too chimerical 
to be seriously entertained. Accordingly, the 
traverser, though in his affidavit he stated them to 


be material, and declared that he could not pro- 
cure their attendance at that term, could not ven- 
ture to declare, on oath, that he expected to pro- 
cure it at the next, or at any other times much 
less that he had any reasonable ground for such 
an expectation. On this ground, therefore, the 
affidavit was clearly insufficient; and it was.con- 
sequently the duty of the court to reject such ap- 
plication. 

Bat the testimony of these witnesses, as stated 
in the affidavit, was wholly immaterial ; and, there- 
fore, their absence was no ground for a continu- 
ance, had there been reasonable ground for expect- 
ing their attendance at the next term. 

William Gardner and Tench Coxe were to prove | 
that Mr. Adams had turned them out of office, 
for their political opinionsor conduct. This applied 
to that part of the publication, which constituted 
the matter of the third charge in the indictment, 
in these words, “the same system of persecution 
extended all over, the continent. Every person 
holding an office, must either quit it, or think and 
vote exactly with Mr. Adams.” Judge Bee was 
to prove, that Mr. Adams had advised and re- 
quested him by letter, in the year 1799, to deliver 
Thomas Nash, otherwise called Jonathan Robbins, 
to the British Consul, in Charleston, This might 
bave had some application to the matter of the 
seventh charge; which alleged that “the hands 
of Mr. Adams, wére reeking with the blood of 
the poor, friendless Connecticut sailor.” Timo- 
thy Pickering was to prove, that Mr. Adams, 
while President, and Congress was in session, was 
many weeks in possession of important despatches, 
from the American Minister in France, without 
communicating them to Congress. This testi- 
mony was utterly immaterial; because, admitting 
the fact to be so, Mr. Adams was not bound, in 
any respect, to communicate those despatches to 
Congress, unless, in his discretion, he should think 
it necessary ; and also, because the fact, if true, 
had no relation to any part of the indictment. 
There-are, indeed, three charges, on which it 
might at first sight seem to have some slight bear- 
ing. These are the eighth, the words furnishing 
the matter of which are, “every feature in the Ad- 
ministration of Mr. Adams forms a distinct and 
additional evidence that he was determined, atall 
events, to embroil this country with France ;” 
the fourteenth, the words stated in which, allege, 
that “by sending these Ambassadors to Paris, Mr. 
Adams and his British faction designed to do 
nothing but mischief ;” and the eighteenth, the 
matter of which states, “that in the midst of 
such a scene of profligacy and usury, the Presi- 
dent persisted as long as hè durst, in making his 
utmost efforts for provoking a French war.” To 
no other charge in- the indictment had the evi- 
dence of Timothy Pickering, as stated in the affi- 
davit, the remotest affinity. And surely, it will 
not be pretended by any man, who shall compare 
this evidence with the three charges above-men- 
tioned, that the fact intended to be proved by it, 
furnished any evidence proper to go to a jury, in 
support of either of those charges: that “every fea- 
ture of his Administration formed a distinct and 
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events, to embroil this country with France,” that | of these three charges, admitting it to be estab- 


This testimony, therefore, was in every view 


without communicating them to Congress,” which 
he was not bound to do, and which it was his duty 
not to do, if he supposed that the communication, 
at an earlier period, would be injurious to the pub- 
lic interest. The testimony of William B. Giles 
and- Stevens Thompsen Mason was to prove, that 
Mr. Adams had uttered in their hearing certain 


immaterial; and had it been material, there existed 
no’ground of reasonable expectation that it could 
be obtained at the next term, or any future term. 
For these reasons, and not from criminal motives, 
which without the least shadow of proof are as- 
| cribed to him, this respondent did overrule and ré- 
| ject the motion for a continuance till the next 
term; as it was his duty to do, since he had no 
discretion in the case, but was bound by the rules 


sentiments, favorable to aristocratic or monarchi- | of law. 
cal principles of Government. But in order to afford every accommodation to 
This had no application except to a part of the | the traverser and his counsel, which it was in his 
twelfth charge; which has been already shown i power to give, this respondent did offer to post- 
to be wholly immaterial if taken separately, and | pone the trial for a month, or more, in order to 
wholly incapable of a separate justification, if | afford them full time for preparation, and for pro- 
considered as part of an entire charge. And, lastly, | curing such testimony as was within their reach. 
it was to be proved by General Blackburn, that | This indulgence they though proper to refuse. 
in his answer to an address, Mr. Adams avowed,! On Monday. the second. and Tuesday, the third 
“that there was a party in Virginia, which de- | day of June, 1800, when Judge Griffin had taken 
served to be humbled into dust and ashes, before | his seat in court,and wason the bench, the coun- 
the indignant frowns of their injured, insulted, | sel for the traverser renewed their motion for a 
and offended country.” There were but two | continuance, founded on the same affidavit; and 
charges in the indictment to which this fact, if | after a full hearing and consideration of the argu- 
true, had the most distant resemblance. These | ment, the court, Judge Griffin concurring, over- 
are the fifteenth and sixteenth, the words form- | ruled the motion, and ordered the trial to proceed. 
ing the matter of which, call Mr. Adams “an| If this decision be correct, as he believes and 
hoary-headed libeller of the Governor of Virginia, | insists that it is, no offence could be committed by 
who with all the fury, but without the propriety | him in making or concurring in it. It wasa pro- 
or sublimity of Homer’s Achilles, bawled out, | per and legal performance of his duty as a judge. 
to arms, then, to arms!” and “who, floating on | If it be erroneous, still the error. if an honest one, 
the bladder of popularity, threatened to make | cannot be an offence, much less a high crime and 
Richmond the centre point ofa bonfire.” It would misdemeanor; and as in his colleague it has been 


be an abuse of the patience of this honorable 
Court, to occupy any part of its time in proving 
that the fact intended to be proved by General 
Blackburn could not in the slighest degree sup- 
port or justify such charges as these. This is the 
account given of the testimony of the absent wit- 
nesses, by the affidavit filed as the ground of the 
motion fora continuance. From a comparison 
of it with the indictment, it will appear, that out 
of twenty charges in the indictment, there were 
but eight, to which any part of the testimony of 
those witnesses had the most distant allusion: 


and that of those eight charges there are five, | 


which the testimony, having some allusions to 
them, could not in the slightest degree support. 
Twelve charges, therefore, remained without even 
an attempt to justify them; and seventeen were 
wholly destitute of any legal or sufficient justifi- 
eation. On these seventeen charges, therefore, the 
traverser must have been convicted; even if the 
remaining three had been completely justified by 
the testimony of the absént witnesses. The con- 
viction on these seventeen charges, or even on one 
of them, would have put it into the power of the 
court to fine and imprison the traverser, to the 


i considered as an honest error, he confidently trusts 
it will be considered so in him also. 

To the third charge adduced in support of the 
article now under consideration, thecharge of using 
“unusual, rude, and contemptuous expressions, 
towards the prisoner’s counsel,” and of “falsely 
insinuating, that they wished to excite the public 
fears and indignation, and to produce that insub- 
ordination to law, to which the conduct of this 
respondent did manifestly tend,” he cannot answer 
otherwise than by a general denial. A charge so 
vague, admits not of precise or particular refuta- 
tion. He denies that there was anything unusual 
| or intentionally rude or contemptuous in his con- 
duct or his expressions towards the prisoner’s coun- 
pael; that he made any false insinuation whatever 

against them, or that his own conduct tended in 
any manner to produce insubordination to law. 
On the contrary, it was his wish and intention to 
treat the counsel with the respect due to their 
situation and functions, and with the decorum due 
to his owa character. He thought it his duty to 
restrain such of theirattempts as he considered im- 
proper, and to overrule motions made by them, 
which he considered as unfounded in law; but 
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this it was his wish to accomplish in the manner 
Yeast likely to offend, from which every con- 
sideration concurred in dissuading bim, He did 
indeed think at that time, and sull remains under 
the impression, that the conduct of the traverser’s 
counsel, whether from intention or not he will 
not undertake to say, was disrespectful, irritating, 
and highly incorrect. That conduct which he 
viewed in this light, might have produced some 
irritation in a temper naturally quick and warm, 
and that this irritation might, notwithstanding 
his endeavors to suppress it, have appeared in his 
manner and in his expressions, he thinks not im- 

robable; for he has had occasions of feeling and 
amenting the want of sufficient caution and self- 
command. in things of this nature. But he con- 
fidently affirms, that his conduct in this particular 
was free from intentional impropriety; and this 
respondent denies, that any part of his conduct 
was such as ought to have induced the traverser’s 
counsel to “abandon the cause of their client,” 
nor does he believe that any such cause did induce 
them to take that step. On the contrary, he be- 
lieves that it was taken by them under the influ- 
ence of passion, or for some motive into which 
this respondent forbears at this time to inquire. 
And this respondent admits that the said traverser 
‘was convicted, and condemned to fine and im- 
prisonment, but not by reason of the abandonment 
of his defence by his counsel; but because the 
charges against him were clearly proved, and no 
defence was made or attempted against far the 
greater number of them. 

The fourth charge in support of this article at- 
tributes to this respondent “repeated and vexa- 
tious interruptions of the said counsel, which at 
length induced them to abandon the cause of their 
client, who was therefore convicted, and condemned 
to fine and imprisonment.” To this charge, also, 
it is impossible to give any other answer but a 
general denial. Heavers that he never interrupted 
the traverser’s counsel vexatiously,or except when 
he considered it his duty to do so. 

It cannot be denied that courts have power to 
interrupt counsel, when in their opinion the cor- 
rectness of proceeding requires it. In this, as in 
everything else, they may err. They may some- 
times act under the influence of momentary pas- 
sion or irritation, to which they in common with 
other men are liable. But unless their conduct 
in such cases, though improper or ill-judged, be 
clearly shown to proceed, not from human in- 
firmity, but from improper motives, it cannot be 
imputed to them as an offence, much less asa 
crime or misdemeanor. 

-Lastly, this respondent is charged under this 
article, with an “indecent solicitude, manifested 
by him, for the conviction of the accused, unbe- 
coming even a public prosecutor. but highly dis- 
graceful to the character of a judge, as it was sub- 
versive of justice” This is another charge of 
which it is impossible to give a precise refutation, 
and to a general denial of which, this respondent 
must therefore.confize himself. He denies that he 
felt any solicitude whatever for the conviction of 
the traverser; other than the general wish natural 


to every friend of truth, decorum, and virtue, that 
persons guilty of such offences, as that of which 
the traverser stood indicted, should be brought to 
punishment for the sake of example. He has no 
hesitation to acknowledge, that his indignation 
was strongly excited, by the atrocious and profli- 
gate libel which the traverser was charged with 
having written and published. This indignation, 
he believes, was felt by every virtuous and hon- 
orable man in the community, of every party, 
who had read the book in question, or become ac- 
quainted with its contents. How properly it was 
felt, will appear from the book itself, which this 
respondent has ready to produce to this honorable 
court; from the parts of it incorporated into the 
indictment now under consideration; and from 
further extracts contained in the paper marked 
exhibit No. 6, which this respondent prays leave 
to make part of this his answer. He admits, and 
it can never be to him a subject of self-reproach 
or a cause of regret, that he partook largely in this 
general indignation. but he denies that it in any 
manner influenced his conduct towards the traver- 
ser, which was regulated bya conscientious regard 
to hisduty and the laws. He moreover contends, 
that a solicitude to procure the conviction of the 
traverser, however unbecoming his. character as 
a judge, would not have been an offence, had he 
felt it; unless it had given rise to some miscon- 
duct on his part. Intentions and feelings, unless 
accompanied by actions, do not constitute crimes, 
in this country; where the guilt or innocence of 
men is not judged of by their wishes and solici- 
tudes, but by their conduct and its motives. And 
this respondent thinks it his duty, on this occasion, 
to enter his solemn protest against the introduc- 
tion in this country of those arbitrary principles, 
at once the offspring and the instruments of des- 
potism, which would make “high crimes and 
misdemeanors” to consist in “rude and contemp- 
tuous expressions,” in “ vexatious interruptions 
of counsel,” and in the manifestation of “indecent 
solicitude” for the conviction of a most notorious 
offender. Such conduct is, no doubt, improper 
and unbecoming in any person, and much more 
so in a judge: but it is too vague, too uncertain, 
and too susceptible of forced interpretations, ac- 
cording to the impulse of passion or the views of 
policy, to be admitted into the class of punishable 
offences, under a system of law whose certainty 
and precision in the definition of crimes is its 
greatest glory, and the greatest privilege of those 
who live under its sway. . j 
In concluding his defence against those charges 
contained in the fourth article of impeachment, 
he declares, that his whole conduct in that trial 
was regulated by a strict regard to the principles 
of law, and by an honest desire to do justice be- 
tween the United States and the party accused. 
He felt a sincere wish, on the one hand, that the 
traverser might establish his innocence, by those 
fait and sufficient means which the law allows; 
and a determination, on the other, that he should 
not, by subterfuges and frivolous pretences, sport 
with the justice of the country, and evade that 
punishment of which, if guilty, he was so proper 
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of his judgment and not of his heart. i 
And the said respondent for plea to the said l 


It is, therefore, a sufficient answer to this article 
to say, that this respondent considered a capias as 


may be arrested, imprisoned, or bailed, agreeably | 
to the usual mode of process, in the State where | 
And, 2dly, ona! 
Jaw of the State of Virginia, which is said to pro- ; 
vide “that upon presentment by any grand jury, 


such offender may be found.” 


of an offence not capital, the court shall order 


the clerk to issue a summons against the person ' 


ersons so offending, to appear and answer 
presentment at the nert court.” 


or 
suc 


violated by issuing a capias against Ca!lender, in- 
stead of a summons. 

The first observation to be made on this part of 
the case is, that the date of the law of Virginia is 
not mentioned in the article. A very material 


omission! For it cannot be contended, that by the į 


act of Congress in question, which was passed for 
establishing the laws of the United States, and 


Tt is con- ' 
tended, in support of this charge, that the act of | 
Congress above-mentioned made the State law | 
the rule of proceeding, and that the State law was | 


; would be to enact. that as soon as their guilt was 
rendered extremely probable, by the presentment 
| of a grand jury, they should receive regular no- 
tice to escape from punishment by flight or con- 
cealment. 

| It will also appear, as this respondent believes, 
; by a reference to the laws and practice of Virginia, 
| into which he has made all the inquiries which 
| circumstances and the shortness of time allowed 
him for preparing his answer would permit, that 
all the cases in which a summons is considered as 
the only proper process, are cases of petty offences, 
which, on the presentment of a grand jury, are to 
| be tried by the court in a summary way, without 


| the intervention of a petit jury. Therefore these 


regulating their proceedings, it was intended to | provisions had no application to the case of Cal- 
render those proceedings dependent on all future lender, which could be no otherwise proceeded 
acts of the State Legislatures. The intention on than by indictment, and trial on the indict- 
certainly was to adopt, to a certain limited ex- | ment by a petit jury. 

tent, the regulations existing in the States at the! It must be recollected that the act of Congress 
time of passing the act. Consequently, a law of | of September 24, 1789, enacts, section 14, “that 
Virginia, passed after this act, can have no opera- | the courts of the United States shall have power 
tion on the proceedings under it. But by refer- | to issue writs of scire facias, habeas corpus, and 
ring to the law of Virginia in question, it will be | all other writs not specially provided for by statute, 
found to bear date on November 13. 1792, more | which may be necessary for the exercise of their 
than three years after this act of Congress, by | respective jurisdictions, and agreeable to the prin- 
which it is said to have been adopted. But-the | ciples and usages of laws.” Consequently, the 
omission of the date of this law of Virginia is not | circuit court, where the proceedings in question 
the most material oversight which has been made | took place, had power to issue a capias against 
in citing it. Its tile is. “An act directing the | the traverser, on the presentment, unless the State 
method of proceeding against free persons charged | law above-mentioned governed the case, ard con- 
with certain crimes,’ &c., and it enacts, section | tained something to restrain the issuing of that 
28th, “that upon presentment made by the grand | writ in such a case. This respondent contends, 


jury, of an offence not capital, the court shall or- 
der the clerk to issue a summons, or other proper 
process, against the person or persons so presented, 
to appear and answer at the next court.” Jt will 
be observed that these words, “or other proper 


for the reasons above stated, that this State law 
neither applied to the case, nor contained any- 
thing to prevent the issuing of a capias, if it had 
apphed. : l 

This it appears that this respondent, in order- 
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ing a capias to isshe against Callender, decided 
correctly, as it certainly was his intention to do. 
But he claims no other merit than that of upright 
intention in this decision ; for when he made the 
decision, he was utterly ignorant that such a law 
existed in Virginia; and declares he never heard 
of it till this article was reported by a committee 
of the House of Representatives during the present 
session of Congress. This law was not men- 
tioned on the trial either by the counsel or the 
traverser, or by Judge Griffin, who certainly had 
much better opportunities of knowing it than this 
respondent, and who, no doubt, would have cited 
it had they known it and considered it as appli- 
cable to the case. This respondent well knows 
that, in a criminal view, ignorance of the law ex- 
cuses no man in offending against it; but this 
maxim applies not to the decision of a judge; in 
whom ignorance of the law in general would 
certainly be a disqualification for this office, though 
nota crime; but ignorance of a particular act of 
assembly, of a State where he was an utter 
stranger, must be considered as a very pardon- 
able error, especially as the counsel for the pris- 
oner, to whose case that law is supposed to have 
applied, forebore or omitted to cite it; and asa 
judge of the State, always resident in it, and long 
conversant with its local laws, either forgot this 
law, or considered it as inapplicable. 
` Such is the answer which this respondent 
makes to the fifth article of impeachment. If he 
erred inthis case, it was through ignorance of 
the law, and surely ignorance under such circum 
stances cannot be a crime, much less a crime and 
misdemeanor, for which he ought to be removed 
from his office. If a judge were impeachable for 
acting against law from ignorance only, it would 
follow that he would be punished in the same 
manner for deciding against law wilfully, and for 
deciding against it through mistake. In other 
words, there would be no distinction between ig- 
norance and design, between error and corruption. 
And the`said respondent, for plea to the said 
fifth article of impeachment, saith, that he is not 
guilty of any high erime and misdemeanor, as in 
and by the said fifth article is alleged against him; 
and this he prays may be inquired of by this hon- 
orable Court, in such manner as law and justice 
shall seem to them to require. . 
The sixth article of impeachment alleges that 
this respondent, “ with intent to oppress and pro- 
cure the conviction of the said James Thompson 
Callender, did, at the court aforesaid, rule and ad- 
judge the said Callender to trial, during the term 
at which he, the said Callender, was presented 
and indicted, contrary to the law in that case made 
and provided.” 
“This charge also is founded, 1st, on the act of 
Congress of September 24, 1789,'above-mentioned, 
which enacts, section 34, “that the laws of the 
several States, except where the Constitution, 
treaties, or statutes of the United States shall 
otherwise: provide, shall be regarded as the rules 
of decision, in trials at‘common law, in the courts 
of the United States, in cases where they apply ;” 
and, 2dly, on a law of the State of Virginia, which 


is supposed to provide, “that in cases not capital, 
the offender shall not be held to answer any pre- 
sentment of a grand jury, until the court next 
preceding that during which such presentment 
shall have been made.” This law, it is contended, 
is made the rule of decision by the above-men- 
tioned act of Congress, and was violated by the 
refusal to continue the case of Callender till the 
next term. i 

In answer to this charge this respondent dè- 
elares, that he was at the time of making the 
above-mertioned decision wholly ignorant of any 
such law of Virginia as that in question; that no 
such law was adduced or mentioned by the coun- 
sel of Callender, in support of their motion for a 
continuance; neither when they first made it, be- 
fore this respondent sitting alone, nor when they 
renewed it, after Judge Griffin had taken his seat 
in court; that no such law was mentioned by 
Judge Griffin, who concurred in overruling the 
motion for a continuance and ordering on the 
trial; which he could not have done had he 
known that such a law existed, or considered it as 
applicable to the case; and that this respondent 
never heard of any such law until the articles of 
impeachment now under consideration were re- 
ported, in the course of the present session of 
Congress, by a committee of the House of Rep- 
resentatives. 

A judge is certainly bound to use all proper 
and reasunable means of obtaining a knowledge 
of the laws which he is appointed to administer ; - 
but, after the use of such means, to overlook, mis- 
understand, or remain ignorant of some particular 
law, is at all times a very pardonable error. It is 
much more so in the case of a Judge of the Su- 
preme Court of the United States, holding a cir- 
cuit court in a particular State, with which he is 
a stranger, and with the local laws of which he 
can have enjoyed but very imperfect opportuni- 
ties of becoming acquainted. It was foreseen by 
Congress, in establishing the circuit courts of the 
United States, that difficulties and inconveniences 
must frequently arise from this source, and to ob- 
viate such difficulties, it was provided that the 
district Judge of each State, who having been a 
resident of the State, and a practitioner in its 
courts, had all the necessary means of becoming 
acquainted with its local laws, should form a part 
of the circuit court in hisown State. The Judge 
of the Supreme Court is expected, with reason, 
to be well versed in the general laws; but the 
local laws of the State form the peculiar province 
of the district judge, who may be justly consid- 
ered as particularly responsible for their due ob- 
servance. If, in the case in question, this respond- 
ent overlooked or misconstrued any local law of 
the State of Virginia, which ought to have gov- 
erned the case, it was equally overlooked and mis- 
understood, not only by the prisoner’s counsel 
who made the motion, and whose peculiar duty 
it was to know thelaw and bring it into the view 
of the court, but also by the district judge, who 
had the best opportunities of knowing and under- 
standing it, and in whom, nevertheless, this over- 
sight or mistake is considered as a venal error, 
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while in this respondent it is made the ground of 
a criminal charge. 
This respondent further states, that after the 


most diligent and the most extensive inquiry 


which the time allowed for preparing this answer | 


would permit, he can find no law ia Virginia 
which expressly enacts, that “in cases not capital, 
‘ the offender shall not be held to answer any pre- 
‘ sentment of a grand jury, until the, court next 
t succeeding that during which such presentment 
t shall have been made.” This principle he sup- 
poses to be an inference drawn by the authors of 
the articles of impeachment. from the law of Vir- 
ginia mentioned in the answer to the preceding 
article, the law of November 15th, 1792, which 
provides “that upon presentment made by the 
t grand jury of an offence not capital, the court 
t shall order the clerk to issue a summons, or other 
‘ proper process, against the person or persons so 
‘ presented, to appear and answer such present- 
‘ment at the nex? court.” This law, he con- 
ceives, does not warrant the inference so drawn 
from it, because it speaks of presentments and not of 
indictments, which are very different things ; and 
is, as he is informed, confined by practice and 
construction, in the State of Virginia, to cases of 
small offences, which are to be tried by the court 
itself, upon the presentment, without an indict- 
ment or the intervention of a petit jury. But, for 
cases, like that of Calleader, where an indictment 
must follow the presentment, this law made no 

rovision. Further, the State laws are directed 
by the above-mentioned act of Congress, to be the 
rule of decision in the courts of the United States 
only “in cases where they apply.” Whether they 
apply or not to a particular case, isa question of 
law, to be decided by the court where such case 
‘is pending, and an error in making the decision is 
not a crime, nor even an offence, unless it can be 
shown to have proceeded fram improper motives. 
This respondent is of opinion that the law in 
question did not apply to the case of Callender, 
for the reasons stated above; and, therefore, that 
it would have been his duty to disregard it, even 
had it been made known to him by the counsel 
for the traverser. 

And, in the last place, he contends, that the 
law of Virginia in question, is not adopted by the 
above-mentioned act of Congress as the rule of 
decision, in such cases as that now under consid- 
eration. That act does, indeed, provide: “that 
‘the laws of the several States, except where the 
© Constitution, treaties, or statutes of the United 
t States shall otherwise provide, shall be regarded 
t as rules of decision in trials at common law, in 
‘the courts of the United States, in cases where 
‘they apply.” But this provision. in his opinion, 
can relate only to rights acquired under the State 
laws which come into question on the trial; and 
not to forms of process or modes of proceeding, 
anterior or preparatory to the trial. Nor can it, 


as this respondent apprehends, have any applica- f 


tion to indictments for offences against the stat- 
utes of the United States, which cannot with any 
propriety be called “trials at common law,” It 
relates merely, in his opinion, to civil rights ac- 


i quired under the State laws; which by virtue of 
‘this provision are, when they come in question it 
"the courts uf the United States, to be governed by 
i the laws under which they accrued. 

If in these opinions this respondent be incorrect, 
‘it is an honest error: and he contends that neither 
'such an error in the construction of a law, nor 
; his ignorance of a local State law which he had 
‘no opportunity of knowing, and of which the 
counsel for the party whose case it is supposed to 
‘have affected were equally ignorant, ean be con- 
i sidered as an offence liable to impeachment, or to 
any sort of punishment or blame. 
| And for plea to the said sixth article of im- 
i peachment, the said Samuel Chase saith, that he 
i is not guilty of any bigh crimejor misdemeanor, as- 
; in and by the said article is alleged against him; 
‘and this he prays may be inquired of by this hon- 
: orable Court, in such manner as law and justice 
shall seem to them to require. 

The seventh article of impeachment relates to 
! some conduct of this respondent in his judicial 
| capacity, at a circuit court of the United States 
‘held at Newcastle, in the State of Delaware, in 
! June, 1800. The statement of this conduct, made 
‘in the article, is altogether erroneous; but if it 
' were true, this respondent denies that it contains 
‘any matter for which he is liable to impeachment. 
: It alleges that, “ disregarding the duties of his of- 
‘fice, he did descend from the dignity of a judge, 
‘and stoop to the level of an informer.” This high 
‘offence consisted, according to the article, first, 
‘in refusing to discharge the grand jury although 
'*entreated by several of the said jury to do so? 
` Secondly, in “observing to. the said grand jury, 
‘afier the said grand jury had regularly declared 
i* through their foreman, that they had found no 
‘bills of indictment, and had no presentments to 
: make, that he the said Samuel Chase understood 
that a highly seditious temper had manifested 
self in the State of Delaware, among a certain 
'* class of people, particularly in Newcastle coun- 
: “ty, and more especially in the town of Wilming- 
{è ton, where lived a most seditious printer, unre- 
f‘ strained by any principle of virtue, and regard- 
‘* less of social order, that the name of this printer 
|$ was ” Thirdly, “in then checking himself 
į‘ as if sensible of the indecorum which he was 
| committing.” Fourthly, in adding “ thatit might 
i‘ be assuming too much to mention the name of 
|‘ this person; but it becomes your duty, gentle- 
|‘ men, to inquire diligently into this matter,” or 

words to that effect. And, fifthly, “in authorita- 
‘tively enjoining on the District Attorney of the 
i‘ United States, with intention to procure the 
| prosecution of the printer in question, the neces- 
|‘ sity of procuring a file of the papers to which he 
|‘ alluded, and by a strict examination of them to 
‘find some passage which might furnish the 
|‘ groundwork of a prosecution against the 
it printer.” 
These charges amount in substance to this: 
| that the respondent refused to discharge a grand 
| jury, on their request, which is every day’s prac- 
tice, and which he was bound to do, if he believed 
that the due administration of justice required 
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their longer attendance; that he directed the at- 
tention of the grand jury to an offence against a 
statute of the United States, which, be had been 
informed, was committed in the district; and that 
he desired the District Attorney to aid the grand 
jury, in their inquiries concerning the existence 
and nature of this offence. By these three acts, 
each of which it was his duty to perform, he is 
alleged “to have degraded his high judicial func- 
£ tions, and tended to impair the public confidence 
‘in, and respect for, the tribunals of justice, so 
‘essential to the public welfare.” 

That this honorable Court may be able to form 
correctly its judgment, concerning the transaction 
mentioned in this article, this respondent submits 
the following statement of it, which he avers to 
þe true, and expects to prove: : 

On the 27th day of June, 1800, this respondent, 
as one of the associate justices of the Supreme 
Court of the United States. presided in the circuit 
court of the United States, then held at Newcas- 
tle, in and for the district of Delaware, and was 
assisted by Gunning Bedford, Esq., then district 
judge of the United States for that district. At 
the opening of the court on that day, this respond- 
ent, according to his duty and his uniform prac- 
tice, delivered a charge to the grand jury, in 
which he gave in charge to them several statutes 
of the United States, and, among others, an act 
of Congress, passed July 14th, 1798, entitled “An 
act in addition to the act for the punishment of, 
certain crimes against the United States,” and 
commonly called the “sedition law.” He directed 
them to inquire concerning any breaches of those 
statutes, and especially of that commonly called. 
the sedition law, within the district of Delaware. 

On the same day, before the usual hour of ad- 
journment, the grand jury came into court, and 
informed the court that they had found no indict- 
ment or presentment, and had no business before 
them, for, which reason they wished to be dis- 
charged. Tunis respondent replied, that it was 
earlier than the usual hour of discharging a grand 
jury; and that business might occur during the 
sitting of the court. He also asked them if they 
shad no information of publications within the dis- 
trict, that came under the sedition law, and add- 
ed, that he had been informed that there was a 
paper called the Mirror, published at Wilming- 
ton, which contained libellous charges against the 
Government and President of the United States: 
that he had not seen that paper, but it was their 
duty to inquire into the subject; and if they had 
pot turned their attention to it, the attorney for 
the.district would be pleased to examine a file of 
that ‘paper, and if he found anything that came 
within the sedition law, would lay it before them.” 
This is the substance of what the respondent said 
to the grand jury on that occasion, and, he be- 
lieves nearly his words; on the morning of the 
next day they came into court and declared that 
they bad no presentments or indictments to make, 
ón- which they were immediately discharged. 
The-whole time,-therefore, for which they were 
detained, was twenty-four-hours, far less than is 
generally required of grand juries. 


In these proceedings, this respondent acted ac- 
cording to his sense of what the duties of his office 
required. It certainly was his duty to give in 
charge to the grand jury, all such statutes of the 
United States as provided fur the punishment of 
offences, and, among others, that called the sedi- 
tion act ; into all offencesagainst which act, while 
it continued in force, the grand jury were bound 
by their oaths to inquire. In giving it in charge, 
together with the other acts of Congress for the 
punishment of offences, he followed, moreover, 
the example of the other judges of the Supreme 
Court, in holding their respective circuit courts. 
He also contends, and did then believe, that it 
was his duty, when informed of an offence, which 
the grand jury had overlooked, to direct their at- 
tention. towards it, and to request for them, and 
even to require, if necessary, the aid of the District 
Attorney in making their inquiries. In thus dis- 
charging what he conceives to he his duty, even 
if he committed an error in so considering it, he 
denies that he committed or could commit any 
offence whatever. ` l 

With respect to the remarks which he is charged 
by this article with having made to the grand 
jury relative to “a highly seditious temper. which 
he had understood to have manifested itself in the 
State of Delaware, among a certain class of peo- 
ple, particularly in Neweastle county, and more 
especially in the town of Wilmington,” and rela- 
tive to “a most seditious printer, residing in Wil- 


mington, unrestrained by aby principle of virtue, 


and: regardless of social order ;” this respondent 
does not recollect or believe, that he made any 
such observations. But if he did make them, it 
could not be improper in him to tell the jury that 
he had received such information, if in fact he 


had received it; which was probably the case,’ 


though he cannot recollect it with certainty at 
this distance of time. That this information, if 
he did receive it, was correct so far as regarded 
the printer in question, will fully appear from a 
file of the paper called the “Mirror of the Times,” 
&e., published at Wilmington, Delaware, from 
February 5th to March 19th, 1800, inclusive, 
which he has lately obtained, and is ready to pro- 
duce to this honorable Court, when necessary, 
and some extracts from which are contained in 
the exhibits severally marked No, 7, which he 
prays leave to make part of this his answer. 

And for plea to the said seventh article of im- 
peachment, the said Samuel Chase saith, that he 
is not guilty of any high crime or misdemeanor, 
as in and by the said seventh article is alleged 
against him, and this he prays may be inquired 
of by this honorable Court, in such manner as 
law and justice shall seem to them to require. 

The eighth article of impeachment charges that 
this respondent, “disregarding the duties and dig- 
- nity of his official character did, ata circuit court 
‘ for the district of Maryland, held at Baltimore, in 
‘ the month of May, 1803, pervert his official right 
sand duty to address the grand jury then and 
: there assembled, on the matters coming within 
: the province of the said jury for the purpose of 
: delivering to the said grand jury an intemperate 
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‘and inflammatory political harangue, with intent 
‘to excite the fears and resentment of the said 
í grand jury, avd of the good people of Maryland, 
t against their State governmentand constitution,” 
tand also that this respondent, “under pretence of 
t exercising his judicial right to address the grand 
‘ jury as aforesaid, did endeavor to excite the odium 
tof the said grand jury, and of the good people of 
‘ Maryland, against the Government of the United 
t States, by delivering opinions which were, at that 
‘time and as delivered by him, highly indecent, 
t extra judicial, and tending to prostitute the high 
* judicial character with which he was invested to 
‘the low purpose of an electioneering partisan.” 
In answer to this charge this respondent admits 
that he did, as one of the associate justices of the 
Supreme Court of the United States, preside ina 
circuit court held at Baltimore in and for the dis- 
trict of Maryland, in May, 1803, and did then de- 
liver a charge to the grand jury, and express in 
the conclusion of it some opinions as to certain 
ublic measures, both of the Government of Mary- 
and and of that of the United States. But he de- 
nies that, in thus acting, he disregarded the duties 
and dignity. of his judicial character, perverted 
his official right and duty to address the grand 
jury, or had any intention to excite the fears or 
‘resentment of any person whatever against the 
Government and Constitution of the United States 
or of Maryland. He denies that the sentiments 
which he thus expressed were “intemperate and 
inflammatory,” either in themselves or in the man- 
per of delivering; that he did endeavor to excite 
the odium of any person whatever against the 
Government of the United States, or did deliver 
any opinions which were in any respect indecent, 
or which had any tendency to prostitute his judi- 
cial character to any low or improper purpose. 
He denies that he did anything that was unusual, 
improper, or unbecoming in a judge, or expressed 
any opinions, but such asa friend to his country 
and a firm supporter of the Governments, both of 
the State of Maryland and of the United States, 
might entertain. For the truth of what he here 
says, he appeals confidently to the charge itself: 
which was read from a written paper now in his 
possession ready to be produced. A true copy of 
all such parts of this paper as relate to the subject 
matter of this article of impeachment, is con- 
tained in the exhibit marked No. 8, which he 
prays leave to make part of this his answer. 
That part of it which relates to the article now 
under consideration is in these words: 
® You know, gentlemen, that our State and na- 
tional institutions were framed to secure to every 


member of the society equal liberty and equal, 


rights; but the late alteration of the Federal Judi- 
ciary, by the abolition of the office of the sixteen 
circuit judges, and the recent change in our State 
constitution by the establishing universal suffrage, 
and the further alteration that is contemplated in 
our State judiciary. (if adopted,) will in my judg- 
ment take away all security for property and per- 
sonal liberty. The independence of the National 
Judiciary is already shaken to its foundation, and 
the virtue of the people alone can restore it. The 


independence of the judges of this State will be 
entirely destroyed if the bill for the abolishing 
the two supreme courts should be ratified by the 
next General Assembly. Thechange of the State 
constitution, by allowing universal suffrage, will 
in my opinion, certainly and rapidly destroy all 
protection to property and all security to personal 
liberty; and our republican constitution will sink 
into a mobucracy, the worst of all possible govern- 
ments. 

“I can only lament that the main pillar of our 
State constitution has been thrown down by the 
establishment of universal suffrage. By this 
shock alone the whole building totters to its base, 
and will crumble into ruins before many years 
elapse, unless it be restored to its original state. 
If the independency of your State judges, which 
your bill of rights wisely declares ‘to be essen- 
tial to the impartial administration of justice, 
and the great security to the rights and liberties 
of the people,” shall be taken away, by the rati- 
fication of the bill passed for that purpose, it will 
precipitate the destruction of your whole State 
constitution, and there will be nothing left in it 
worthy the care or support of freemen.” 

Admitting these opinions to have been incor- 
rect and unfounded, this respondent denies that 
there was any law which forbids him to express 
them in a charge toa grand jury. and he contends 
that there can be no offence without the breach 
of some law. The very essence of despotism con- 
sisis in punishing acts which, at the time when 
they were done, were forbidden by no law. Ad- 
mitting the expression of political opinions by a 
judge, in his charge to a grand jury, to be 1m- 
proper and dangerous, there are many improper 
and very dangerous acts, which not being forbid- 
den by law, cannot be punished. Hence the ne- 
cessity of rew penal laws, which are from time 
to time enacted for the prevention of acts not be- 
fore forbidden, but found by experience to be of 
dangerous tendency. It has been the practice in 
this country, ever since the beginning of the Rev- 
olution which separated us from Great Britain, 
for the judges to express from the bench, by way 
of charge to the grand jury, and to enforce to the 
utmost of their ability such political opinions as 
they thought correct and useful. There have 
been instances in which the Legislative bodies of 
this country have recommended this practice to 
the judges; and it was adopted by the judges of 
the Supreme Court of the United States as soon 
as the present Judicial system was established. 
If the Legislature of the United States consid- 
ered this practice as mischievous, dangerous, or 
liable to abuse, they might have forbidden it by 
law; to the penalties of which, such judges as 
might afterwards transgress it, would be justly 
subjected. By not forbidding it, the Legislature 
has given to it an implied sanction; end for that 
Legislature to punish it sow by way of impeach- 
ment would be to convert into. erime, by an ex 
post facto proceeding, an act which, when it was 
done and at all times before, they had themselves 
virtually declared to be innocent. Such conduct 
would be utterly subversive of the fundamental 
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tendency of public measures, or to arguments 
urged for the purpose of opposing them, or of 
effecting their repeal. To apply the doctrine of 
sedition or of libels to such cases, would instantly 
destroy all liberty of speech, subvert the main 
pillars of free government, and convert the tribu- 
-nals of justice into engines of party vengeance. 
To condemn a public measure, therefore, as per- 
nicious in its tendency; to use arguments for prov- 
ing it to be so, and to endeavor by these means to 
prevent its adoption, if still depending, or to pro- 
cure its repeal in a regular and Constitutional 
way, if it be already adopted, can never be con- 
sidered as sedition, or in any way illegal. 

The first opinion expressed to the grand jury 
on the occasion in question, by this respondent, 
was, that “the’late alteration of the Federal Ju- 
diciary, by the abolition of the office of the six- 
teen circuit judges; and the recent change in our 
State Constitution, by establishing universal suf- 
frage; and the further alteration that was then 
contemplated in our State Judiciary, if adopted,” 
would, in the judgment of this respondent, “take 
away all security for property and personal liber- 
ty.” That is, “these three measures, if the last of 
them, which is still depending, should be adopted, 
will, in my opinion, form a system whose perni- 
cious tendency must be, to take away the security 
for our property and our personal liberty, which 
we have hitherto derived from the salutary restric- 
tions laid by the authors of our Constitution on. 
the right of suffrage, and from the present consti- 
tution of our courts of justice.” What is this 
but an argument to persuade the people of Mary- 
land to reject the alterations in their State Judi- 
ciary which were then proposed; which this res- 
pondent, as a citizen of that State, had a right, to 
oppose; and the adoption of which depended on 
the Legislature then to be chosen? If this be se- 
dition, then will it be impossible to express an 
opinion opposite to the views of the ruling party 
of the moment, or to oppose any of their meas- 
ures by argument, without becoming subject to 
such punishment as they may think proper to 
inflict. 

The next opinion is, that “ the independence of 
the national Judiciary was also shaken to its foun- 


principle on which free government rests; and 
would form a precedent for the most sanguinary 
and arbitrary persecutions under the forms of 
aw. : 

Nor can the incorrectness of the political opin- 
ions thus expressed have any influence in decid- 
ing on the guilt or innocence of a judge’s conduct 
in expressing them. For if he should be consid- 
ered as guilty or innocent, according to the sup- 
posed correctness or incorrectness of the opinion 
thus expressed by him, it would follow that error 
in political opinion, however honestly entertained, 
might be a crime; and that a party in power 
might, under this pretext, destroy any judge who 
might happen, in a charge to a grand jury, to say 
something capable of being construed by them into 
a political opinion adverse to their own system. 

There might be some pretence for saying, that 
for a judge to utter seditious sentiments with in- 
tent to excite sedition, would be an impeachable 
offence, although such a doctrine would be liable 
to the most dangerous abuses, and is hostile to the 
fundamental principles of our Constitution, and 
to the best established maxims of our criminal 
jurisprudence. But, admitting this doctrine to be 
correct, it cannot be denied that the seditious in- 
tention must be proved clearly, either by the most 
necessary implication from the words themselves, 
or by some overt acts of a seditious nature con- 
nected with them. In the present case no such 
acts are alleged, but the proof of a seditious intent 
must rest on the words themselves. By this rule 
this respondent is willing to be judged. Let the 
opinions which he delivered be examined, and if 
the members of this honorable Court can lay their 
hands on their hearts, in the presence of God, and 
say that these opinions are not only erroneous, but 
seditious also, and carry with them internal evi- 
dence of an intention in this respondent to excite 
sedition, either against the Staté or General Gov- 
ernment, he is content to be found guilty. 

In. making this examination, let it be borne in 
mind, that to oppose a depending measure by en- 
deavoring to convince the public that it is impro- 
per, and ought not to be adopted; or to promote 
the repeal of a law aiready passed by endeavoring 
to convince the public that it. ought to be re- 
pealed, and that such men ought to be elected to | dation, and that the virtue of the people alone 
the Legislature as will repeal it; to attempt, in| could restore it.” In other words, “ The act of 
fine, the correction of public measures by argu- | Congress for repealing the late circuit court law, 
ments tending to show their improper nature, or | and vacating thereby the offices of the judges, has 
destructive: tendency, never has been or can be | shaken to its foundation the independence of the 
considered as sedition in any country where the | national Judiciary, and nothing but a change in 
principles of law and liberty are respected; but | the representation of Congress, which the return 
is the proper and usual exercise of that right of | of the people to correct sentiments alone. can 
opinion and speech which constitutes the distin- | effect, will be sufficient to produce a repeal of this 
guishing feature of free government. The abuse | act, and thereby restore to its former vigor the 
of this privilege by writing and publishing as | part of the Federal Constitution which has been 
facts malicious falsehoods, with intent to defame, | thus impaired.” 
is punishable as libellous in the courts having; This is the obvious meaning of the expression ; 
jurisdiction of such: offences; where the truth or | and it amounts to nothing more than an argument 
falsehood of the facts alleged, and the malice or| in favor of that change, which this respondent 
correctness of the intention form the criterion of | then thoughtand still thinks to be very desirable ; 
guilt and innocence. But the character of libel- | an argument, the force of which as a patriot he 
lous, much less of ‘seditious, has never been ap- | might feel, and which as a free man he had a 
plied to the expression of opinions concerning the | right to advance. 
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The next opinion is, that “the independence of 
the judges of the State of Maryland would be en- 
tirely destroyed if the bill for abolishing the two 
supreme courts should be ratified by the next 
General Assembly.” This opinion, however in- 
correct it may be, seems to have been adopted by 
the people of Maryland, to whom this argument 
agaiost the bill in question was addressed: for at 
the next session of the Legislature this bill, which 
went to change entirely the constitutional tenure 
of judicial office in the State, and to render the 
subsistence of the judges dependent on-the Legis- 
lature, and their continuance in office on the Ex- 
ecutive, was abandoned by common consent. 

All the other opinions expressed by this respon- 
dent, as above mentioned, bear the same charac- 
ter with+those already considered. They are ar- 
guments addressed to the people of Maryland. for 
the purpose of dissuading them from the adoption 
of a measure then depending, and of inducing 
them, if possible, to restore to its original state 
that part of their constitution relating to the right 
of suffrage, by a repeal of the law, which had been 
made for its alteration. 

Such were the objects of this respondent in de- 
livering those opinions, and he contends that they 
were fair, proper, and legal objects, and that he 
had a right to pursue them in this way—a right 
sanctioned by the universal practice of this coun- 
try, and by the acquiescence of its various Legis- 
lative authorities, Such, he contends, is the true 
and obvious meaniog of the opinions which he 
delivered,and which he believes to be correct. It 
is not now necessary to inquire into their correct- 
ness; but if incorrect, he denies that they con- 
tain anything seditious, or any evidence of those 
improper intentions which are imputed to him 
by this article of impeachment. He denies that 
in delivering. them to the grand jury he commit- 
ted any offence, infringed any law, or did any- 
thing unusual, or heretofore considered in this 
country as improper and unbecoming a judge. If 
this article of impeachment can be sustained on 
these grounds, the liberty of speech on national 
concerns, and the tenure of the judicial office un- 
der the Government of the United States, must 
hereafter depend on the arbitrary will of the 
House of Representatives and the Senate, to be 
declared on impeachment, after the acts are done, 
which it may at any time be thought necessary to 
treat as high crimes and misdemeanors. 

And the said Samuel Chase, for plea to the said 


any violation of the Constitution or laws of his 
country. Confiding in the impartiality, inde- 
pendence, and integrity of his judges, and that 
they will patiently hear, and conscientiously de- 
termine this case, without being influenced by the 
spirit of party, by popular prejudice, or political 
motives, he cheerfully submits himself to their 
decision, 

If it shall appear to this honorable court, from 
the evidence produced, that he hath acted in his 
judicial character with wilfal injustice or par- 
tiality, he doth not wish any favor, but expects 
that the whole extent of the punishment permit- 
ted in the Constitution will be inflicted upon him. 

If any part of his official conduct shail appear 
to this honorable court, stricti juris, to have been 
illegal, or to have proceeded from ignorance or 
error in judgment; or if any part of his conduct 
shall appear, although not illegal, to have been 
irregular or improper, but not to have flown from 
a depravity of heart, or “any. unworthy motive, 
he feels confident that this court will make allow- 
ance for the imperfections and frailties incidental 
to man. 

He is satisfied that every member of this tribu- 
nal will observe the principles of humanity and 

| justice, and will presume him innocent until his 
guilt shall be established by legal and creditable 
witnesses, and will be governed in his decision by 
{the moral and Christian rule of rendering that 
i Justice to this respondent which he would wish to 
receive: 

This respondent now stands not merely before 
an earthly tribunal, but also before that awful 
| Being whose presence fills all space, and whose 
jall-seeing eye more especially surveys the tem- 
| ples of justite and religion. In a little time, his 
| accusers, his judges, and himself, must appear at 
the bar of Omnipotence, where the secrets of all 
hearts shall be disclosed, and every human being 
i shall answer for his deeds done in the body, and 
| shall be compelled to give evidence against him- 
| self, in the presence of an assembled universe. 
To his Omnipotent Judge, at that awful. hour, he 
now appeals for the rectitude and purity of his 
conduct, as to all the matters of which he is this 
day accused. 

He hath now only to adjure each member of 
this honorable Court, by the living God, and in 
his holy name, to render impartial justice to him, 
| according to the Constitution and laws of the 
| United States. He makes this solemn demand 


eighth article of impeachment, saith, that he is | of each member by all his hopes of happiness in 
not guilty of any high crime and misdemeanor, | the world to come, which he will have voluntarily 
as in and by the said eighth article is alleged | renounced by the oath he has taken, if he shall wil- 
against him, and this he prays may be inquired of | fully do this respondent injustice, or disregard the 
by this honorable Court, in such manuer as law | Constitution or laws of the United States, which 


and justice shall seem to them to require. 

This respondent has now laid before this hon- 
orable Court, as well as the time allowed him 
would permit, all the circumstances of the case, 
with an humble trust in Providence, and a con- 
sciousness that he has discharged all his official 
duties with justice and impartiality, to the best of 
hisknowledge and abilities; and that intentionally 
he hath committed no crime or misdemeanor, or 


he has solemnly sworn to make the rule and stand- 
ard of his judgment and decision. 

Mr. Ranvotpa, on behalf of the Managers, re- 
quested time to consult the House of Representa- 
tives, and likewise to be furnished with a copy 
of the answer of Judge Chase, for the purpose of 
making a replication to it. 

The Presipenr said the Senate would take the 
request into consideration, and make known to 
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House of Representatives that the Senate will, 
to-morrow, af twelve o’clock, proceed with the 
trial of Samuel Chase; which wasagreed to with- 
out one dissenting voice, 34 members voting for it. 

Whereupon, the Senate withdrew to their Le- 
gislative apartment. 


the House of Representatives such order as should 
be taken thereon. 

Whereupon, the Senate, at the suggestion of the 
President, retired to their Legislative apartment. 

On Wednesday, the 6th instant, the House of 
‘Representatives received a copy of the foregoing 
answer, which was referred to the Managers. On 
the same day, Mr. Ranpovra reported a replica- 
tion to the answer, which was immediately taken 
into consideration. Several motions were made | 
and rejected, after a short debate, to soften the 
style; when the replication, as reported, was 
adopted—yeas 77, nays 34. Whereupon, it was 
resolved that the Managers be instructed to pro- 
ceed to maintain the said replication at the bar of 
the Senate, at such time as shall be appointed by 
the Senate. 


Frivay, February 8. 

The Court opened precisely at twelve o'clock. , 

Present: the Managers, and the House of Rep- 
resentatives, in Committee of the Whole; and 
Mr. Chase, attended by his counsel, Messrs. Mar- 
in, Harper, Horginson, and Key. 

The crier having, agreeably to a prescribed 
form, notified all those concerned to come forward 
and make good the charges exhibited‘ against 
Samuel Chase, 

Mr. Ranvo tpn, the leading Manager, requested 
that the witnesses on the part of the prosecution 
might be called, to ascertain who were present. 

They were accordingly called, to the number 
of twenty-four. ; 

Present: Alexander James Dallas, William 
Lewis, William Rawle, William S. Biddle, Ed- 
ward Tilghman, George Read, John Montgomery, 
John Stephen, John Thomson Mason. Samuel H. 
Smith, John Taylor, George Hay, William Wirt, 
and John Heath. 

Absent: James Lea. John Crow, Risdon Bishop, 
Aquila Hall, Philip Stewart, Thomas Hall, Philip. 
N. Nicholas, John Harvie, Meriwether Jones, and 
James Pleasants. 

Mr. Ranvoupu observed that various consider- 
ations, which it was unnecessary to detail, induced 
him, on behalf of the Managers, to move a post- 
ponement of the trial till to-morrow, when they 
hoped to be prepared to proceed with it. 

Mr. Harper said that, on behalf of Judge Chase, 
he would not object to the motion. . 

The Prestpent informed the Managers that 
the Senate acceded to their request, and added, 
that the Senate would attend to-morrow at twelve 
o’clock, for the purpose of proceeding with the 
trial. ; 

At the request of Mr. Harper, the witnesses on 
the part of Judge Chase were called over, to the 
number of forty. 

Present: John A. Chevalier, David M. Ran- 
dolph, John Marshall, John Basset, Samuel P. 
Moore, William C. Frazier, David Robertson, 
Edward Tilghman, Wm. Meredith, Jared Inger- 
soll, Samuel Ewing, James Winchester, Walter 
Dorsey, James P. Boyd, Nicholas Brice, John Pur- 
viance, Wm, M. Mechin, Thomas Chase, William 
H. Winder, William Gwynn, William Rawle, 
William J. Govane, Gunning Bedford, Nicholas 
Vandyke, John Hall, jun‘, Archibald Hamilton, 
and Thomas Carpenter. 

Absent: William Marshall, Edmund Randolph, 
Robert Gamble, Philip Moore, Cornelius Comegys, 


Tnorspay, February 7. 


The Court was oppned about two o'clock. 

» Present—the Managers, and Mr. Horkinson, 
of the counsel for Mr. Chase. 

Mr. Ranpouru. on behalf of the Managers, read’ 
the replication of the House of Representatives, 
to the answer of Samuel Chase, as follows: è 
Replication by the House of Representatives of the 

United States, to the answer of Samuel Chase, one 

of the Associate Justices of the Supreme Court of 

the United States, to the Articles of Impeachment 
exhibited against him by the said House of Repre- 
sentatives. 

The House of Representatives of the United States 
have considered the answer of Samuel Chase, one of 
the Associate Justices of the Supreme Court of the 
United States, to the Articles of Impeachment against 
him, by them exhibited, in the name of themselves and 
of all the people of the United States, and observe, _ 

That the said Samuel Chase hath endeavored to 
cover the high crimes and misdemeanors laid to his 
charge, by evasive insinuations and misrepresentation 
of facts; that the said answer does give a gloss and 
coloring utterly false and untrue, to the various crimi- 
nal matters contained in the said Articles; that the said 
Samuel Chase’ did, in fact, commit the numerous acts 
of oppression, persecution, and injustice, of which he 
stands accused; and the House of Representatives, in 
fall confidence of the truth and justice of their accusa- 
tion, and of the necessity of bringing the said Samuel 
Chase to a speedy and exemplary punishment, and 
not doubting that the Senate will use all becoming 
diligence to do justice to the proceedings of the House 
of Representatives, and to vindicate the honor of the 
nation, do aver their charge against the said Samuel 
Chase to be true, and that the said Samuel Chase is 
guilty in such manner as he stands impeached; and 
that the House of Representatives will be ready to 
prove their charges against him, at such convenient 
time and place as shall be appointed for that purpose. 
~ Signed- by order, and in behalf of, the said House, 

NATH. MACON, Speaker. 

Attest: JOHN BECKLEY, Clerk. 

Mr. Hoprinson requested a copy of the repli- 
cation, which, the PresipenT replied, would be | John Stewart, and Edward J. Coale. 
furnished by the Secretary. Not found: John Hopkins, Philip Gooch, Wil- 

Mr. Breckenripee moved a resolution to the | liam Minor, and Samuel Wheeler. 
following effect: : Sick: Cyrus Griffin. Dead: J. C. Barrett. 

That the Secretary be directed to inform the Whereupon. the Court rose. 
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Sarurpay, February 9. 

The Court was opened precisely at 12 o’clock. 

Present: the Managers, attended by the House 
of: Representatives in Committee of the Whole ; 
and Judge Chase, attended by his counsel, as 
mentioned in the proceedings of yesterday. 

Ata quarter after 12 o’clock, Mr. RANDOLPH, 
on behalf of the managers, opened the impeach- 
ment, as follows: 

Mr. President: It becomes my duty to. open 
this cause on behalf of the prosecution. From 
this duty, however incompetent 1 feel myself to 
its performance, at all times, and more especially 
at this time, as well from the very short period 
which has been allowed us to consider the long 
and elaborate plea of the respondent, as from the 
severe pressure of disease, it dues not become me 
to shrink. The station in which I have been 

laced calls for the discharge of an important pub- 
ic trust at my hands. Itshall be performed to 
the best of my ability, inadequate as I know that 
ability to be. When I speak of the short period 
which has been allowed us, I hope not to be un- 
derstood as expressing, on our part, any dissatis- 
faction at the course which has been pursued, or 
any wish to prolong the time which has been al- 
lotted for trial. We are sensible of a disposition 
in this honorable Court to grant us every indul- 
gence which we ought to ask, and when their at- 
tention is called to the precipitate hurry of our 
preparation, it is only to offer, on bebalf of an in- 
dividual. perhaps a weak apology for the weak de- 
fence which he is about to make of the cause con- 
fided to his care. A desire for the furtherance of 
justice and the avoidance of delay, but, above all, 
an unshaken conviction that we stand on impreg- 
nable ground, induce us on this short notice to de- 
clare that we are ready to substantiate our accu- 
sation, to prove that the respondent is guilty in 
such manner as he stands impeached. 

It is a painful but indispensable task which we 
are called upon to perform: to establish the guilt 
of a great officer of Government, of a man, who, 
if he had made a just use of those faculties which 
Ged and Nature bestowed upon him would have 
been the ornament and benefactor of his country, 
would have rendered her services as eminent and 
useful as he has inflicted upon her outrages and 
wrongs deep and deadly. A character endowed 
by nature with some of her best attributes, culti- 
vated by education, placed by his country in a 
conspicuous station, invested with authority whose 
righteous exercise would have rendered him a ter- 
ror to the wicked, whilst it endeared him to the 
wise and good: such a character, presented to the 
nation io thelight in which he now stands, and in 
which his misdeeds have made it our duty to 
bring him forward, forms one of the saddest spec- 
tacles which can be offered to the public eye. 
Base is that heart which could triumph over him. 

I will now proceed to state the priocipal points 
on which we mean to rely, and which we ex- 
pect to establish by the clearest evidence. In do- 
ing this I shall be necessarily led to notice many 
of the leading statements of the respondent’s an- 


swer. We will begin with the firstarucle. [Here 
Mr. R. read that article.] The answer to the 
first of these charges is by evasive insinuation 
and misrepresentation, by an attempt to wrest the 
accusation from its true be-ring, the manner and 
time of delivering the opinion, and the intent with 
which it was delivered, to the correctness of the 
opinion itself, which is not the point in issue. 
And here permit me to remark, that if the Man- 
agers of this impeachment were governed only 
by their own conviction of the course which they 
ought, necessarily, to pursue, and not by the high 
sense of duty which they owe to their eminent 
employers, they would have felt themselves jus- 
tified in resting their accusation on the admissions 
of the respondent himself. It is not for the opin- 
ion itself, that the respondent is impeached ; it is 
for a daring inroad upon the criminal jurispru- 
dence of his country, by delivering that opinion 
at a time and in a manner (in writing) before 
unknown and unheard of. The criminal intent is 
to be inferred from the boldness of the innovation 
itself, as well as from other overt acts charged 
in this article. The admission of the respondent 
ought to secure his conviction on this charge. 
He acknowleges he did deliver an opinion, in 
apriting, on the question of law, (which it was 
the right and duty of the jury to determine, as 
well as the fact,) before counsel had been heard in 
defence of John Fries, the prisoner. I must beg 
the assistance of one of the gentlemen with whom 
lam associated, to read this part of the answer. 
[Mr. Clark accordingly read the reply of Mr. 
Chase to this charge.] We charge the respond- 
ent with a gross departure from the forms, and a 
flagrant outrage upon the substance of criminal 
justice, in delivering a written, prejudicated opin- 
ion on the ease of Fries, tending to bias the minds 
of the jury against him before counsel had been 
heard in his defence. The respondent (page 33, 
of the answer) admits the fact, for he knew 
that we are prepared to prove it. But he artfully 
endeavors to shift the argument from the real 
point in contest, to the soundness of the opinion 
itself, which, however questiovable (and of its in- 
correctness I entertain no doubt) it is not our ob- 
ject, at this time, to examine. For the truth of 
this opinion and, as it would seem, for the pro- 
priety of this proceeding, the respondent takes 
shelter under precedent. He tells you, sir, this 
doctrine had been repeatedly decided on solemn 
argument and deliberation, twice in the same 
court, and once in that very case. What is this, 
but a confession, that he himself hath been the 
first man to venture on so daring an innovation 
on the forms of our criminal jurisprudence? To 
justify himself for having given a written opinion 
before counsel had been heard for the prisoner, 
he resorts to the example set by his predecessors, 
who had delivered the customary verbal opinion, 
after solemn arguments and deliberation. And 
what do these repeated arguments and solemn de-: 
liberations prove, but that none of his predecessors 
ever arrogated to themselves the monstrous pri- 
vilege of breaking in upon those sacred institu- 
tions, which guard the life and liberty of the citi- 


155 


HISTORY OF CONGRESS. 


156 


Trial of Judge Chase. 


zen from the rude inroads of powerful injustice 2 
The learned and eminent judges, to whose exam- 
ple he appeals, for justification, decided after. and 
-not before a hearing. They exercised the acknow- 
ledged privilege of the bench in giving an opinion 
to the jury on the question of law, after it had 
been fully argued by counsel, on both sides. They 
never attempted, by previous and written decis- 
ions, to wrest from tlie jury their undeniable 
right, of deciding upon the law as well as the 
fact, necessarily involved in a general verdict, to 
usurp the decision to themselves, or to prejudice 
the minds. of the jurors against the defence. I 
-beg this honorable Court never to lose sight of the 
circumstance, that this was a criminal trial, for a 
-capital offence, and that the offence charged was 
treason. The respondent also admits, that the 
counsel for Fries, not meaning to contest the 
truth of the facts charged in the indictment, rest- 
ced their-defence altogether upon the law, which 
she declared to have been settled in the cases of 
Vigol. and Mitchell: -a decision which, although 
it might be binding on the court, the jury were 
not obliged to respect, and which the counsel had 
a-right to controvert before them, the sole judges, 
dna case of that nature, both of the law and fact. 
Ido not deny the right of the court to explain 
their sense of the law to the jury, after counsel 
have been heard; but I do deny that the jury 
are bound by such exposition. If they verily be- 
lieved that the overt acts charged in ‘the indict- 
ment did not amount to treason, they could not 
without a surrender of their consciences into the 
-hands of the court, without.a flagrant violation 
of all that is dear and sacred to man, bring in a 
verdict of guilty. Irepeat that in sucha case the 
jury are not only the sole judges of the law, but 
that where their verdict is favorable to the pris- 
oner, they are the judges without appeal. Incivil 
cases, indeed, the verdict may be set aside anda 
new trial granted; but in a criminal prosecution, 
the-verdict, if not guilty, is final and conclusive. 
It is only, when the finding of the jury is unfavor- 
able to the prisoner, that the humane provisions 
of our law, always jealous of oppression when the 
-life or liberty of the citizen is at stake, permits 
the verdict to be set aside, and a new trial granted 
to the unhappy culprit. When I concede the 
right of the court to explain the law to the jury 
ina criminal, and especially in a capital case, I 
am penetrated with a conviction that it ought to be 
done, if at all, with great caution and delicacy. 
Imust beg leave to take, before this heawrable 
Court, what appears to my unlettered judgment, 
to be a strong and obvious distinction. There is, 
in my mind, a material difference between a naked 
definition of law, the application of which is left 
to the jury, and the application by the court, of 
such definition to the particular case, upon which 
the jury are called upon to find a general verdict. 
Surely, there isa wide and evident distinction 
. between an-abstract opinion upon a point of law, 
and an opinion applied to the facts admitted by 
the party accused, or proven against him. But 
it is alleged, on behalf of the respondent, that the 
law. in this case'was settled, and upon this he rests 


his defence. Will it be pretended by any man 
that the law of treason is better established than 
the law of murder? What is treason, as de- 
fined by the Constitution? Levying war against 
the United States, or adhering to their enemies, 
giving them aid and comfort. What is murder 2 
Killing with malice aforethought, a definition at 
least as simple and plain as the other. “And be- 
cause what constitutes murder has been estab- 
lished and settled through a long succession of 
ages and adjudications, has any judge, for that 
reason, been ever daring enough to assert that 
counsel should be precluded from endeavoring to 
convince the jury that the overt acts, charged in 
the indictment, did not amount to murder? Isa 
court authorized to say, that, because killing with 
deliberate malice is murder, therefore the act of 
killing, admitted by the prisoner’s counsel, or es- 
tablished by evidence, was a killing with malice 
prepense, and did constitute murder? I venture to 
say that an instance cannot be adduced, familar as 
the definition of murder is even to the most ig- 
norant, numerous as have been the convictions 
for that atrocious crime, where counsel have been 
deprived of their unquestionable right to address 
the jury on the law,as wellas on the fact. Much 
less can an instance be produced, in any trial for 
a capital offence, where they have found them- 
selves anticipated in the question of law by a writ- 
ten opinion, to be taken by the jury out of court, 
as the landmark by which their verdict is to be 
directed. I have always understood, that, even 
in a civil case, when the jury carried out with them 
a written paper, relating to the matter in issue, and 
which was not offered, or permitted to be given 
in evidence to them, it was sufficient to vitiate 
their verdict, and good ground for a new trial. 
This written opinion of the court, delivered pre- 
vious to a hearing of the cause, is a novelty to our 
laws and usages. It would be reprehensible in 
any case, but in acriminal prosecution, for a cap- 
ital offence, and that offence treason, (where, above 
all, oppression and arbitrary proceedings on the 
part of courts are most to be dreaded and guarded 
against,) it cannot be too strongly reprobated, or 
too severely punished. es 

What would be said of a judge who in a trial 
for murder, where the facts were admitted: (or 
proved) should declare from the bench, that what- 
ever argument counsel had to offer, in relation to 
the facts, may be addressed to the jury, but that 
they should not attempt to convince the jury that 
such facts came not within the law, did not 
amount to murder, but that everything which 
they had to say upon the question of law, should 
be addressed to the court, and to the court only. 
Can you figure to yourselves a spectacle more 
horrible ? 

We are prepared to prove, what the respondent 
has in part admitted, that he “restricted the coun- 
sel of Fries from citing such English authorities 
as they believed apposite, and certain statutes of 
the United States, which they.deemed material to 
their.defence:” that the prisoner was debarred by 
him, from his Constitutional privilege of address- 
ing the jury, through his counsel, on the law, as 
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well asthe fact, involved in the verdict which 
they were required to give, and that he attempted 
to wrest from the jury their undeniable right to 
hear argument, and, consequently, to determine 
upon the question of law which in a criminal 
case it was their sole and unquestionable province 
to decide. These last charges (except as far as 
relates to the laws of the United States) are im- 
pliedly admitted by the respondent. He confess- 
es that he would not admit the prisoner’s counsel 
to cite certain cases, “because they could not in- 
form but might deceive and mislead the jury.” 
Mr. President, it is the noblest trait in this ines- 
timable trial, that in criminal prosecutions, where 
the verdict is general, the jury are the sole judges, 
and, where they acquit the prisoner, the judges, 
without appeal, both of law and fact. And what 
is the declaration of the respondent but an ad- 
mission that he wished totake from the jury their 
indisputable privilege to hear argument and de- 
termine upon the law, and to usurp to himself 
that power which belongs to them, and to them 
only? It is one of the most glorious attributes of 
jury trial, that in criminal cases (particularly 
such as are capital) the prisoner’s counsel may 
(and they often do) attempt “to deceive and mis- 
lead the jury.” It is essential to the fairness of 


the trial, that it should be conducted with perfect | 


freedom. It is congenial to the generous spirit 
of our institutions to lean to the side of an unhap- 
py fellow-creature, put in jeopardy, of limb, or 
life, or liberty. The free principles of our Gov- 
ernments, individual and federal, teach us to make 
every humane allowance in his favor, to grant 
him, with a liberality unknown to the narrow 
and tyrannous maxims of most nations, every in- 
dulgence not inconsistent with the due adminis- 
tration of justice. Hence, a greater latitude is 
permitted to the prosecutor, The jury, upon 
whose verdict the event is staked, are presumed 
to be men capable of understanding what they 
are called upon to decide, and the Attorney for 


3 7 ania 
i but he justifies it even (as he says) if it be proved 

i upon him. And arethe laws of cur own country 
: (as well as foreign authorities} not to be suffered 

_to be read in our courts, in justification of a man 

| whose life is put in jeopardy! 

| I now proceed to the second article—the case 
_of Basset, whose objection to serve on Callen- 
i der’s jury was overruled by the judge, who stands 
arraigned before this honorable Court.. In the 
; 30th page of the respondent’s answer it is stated, 

| that a new trial was granted to Fries, “upon the 
| ground das this respondent understood and be- 
| eves) that one of the jurors, after he was sum- 
| moned, but before he was sworn, had made some 
| declaration unfavorable to the prisuner.” It will 
' be remembered that both the trials of Fries pre- 
' ceded that of Callender. Upon what principle, 
; then, could the respondent declare Basset a good 
| Jurymah, when he was apprized of the previous 
| decision in the case of Fries, by his brother judge, 
: whom he professes to hold in such high reverence, 
‘and by whose decision, on his own principles, he 
i must have held himself bound. For surely the 
‘same exception to a juryman, which would fur- 
‘nish ground for a new trial, ought to be a cause 
. of setting aside such juror, if it-be taken previous 
į to his being sworn. 

From the respondent’s own showing it appears, 
i that the question put to the jurymen generally, 
| and to Basset among others, was, whether they 
| “had formed and delivered any opinion upon the 
| subject-matter then to be tried, or concerning the 
| charges contained in the indictment.” And here 


| let me refer the court to the question which the 
respondent put to the jurors in the case of Fries. 
t i 

f It was, “whether they had ever formed, or de- 
| livered any opinion as to his guilt, or innocence, 
| or that he ought to be punished?’ How is this 
| departare from the respondent’s own practice, 
| this inconsistency with himself, to be reconciled 2 
| In the one case the question is put in the dis- 
|junctive; “have you formed or delivered?” In 


the State, a gentleman learned in his profession, | the other, it is.in the conjunctive, “formed and 
capable of detecting and exposing the attempts of | delivered;” besides other material difference in 
the opposite counsel to mislead and deceive. | the termsand import of the two questions. Where- 
There is, moreover, the court, to which, in cases | fore, I repeat, this contradiction of himself? But, 
of difficulty, recourse might be had. But what | Mr. President, we shall be prepared to prove that 
indeed is the difficulty arising from the law in | the words “subject-matter then to be tried.” were 
criminal cases, for the most part? What is to | not comprised in the question propounded to Bas- 
hinder an honest jury from deciding. especially | set, or to any of the other jurors. The question 
after the aid of an able discussion, whether such | was, as will be shown in evidence, “have you ever 
an act was killing with malice prepense, or such | formed and delivered any opinion concerning the 
other overt acts set forth in an indictment, con- ; charges contained in the indictment?” Andat is 
stituted a levying war against the United States; jremarkable that the whole argument of the re- 


and to what purpose has treason been defined by 
the Constitution itself, if overbearing arbitrary 
judges are permitted to establish among us the 
odious and dangerous doctrine of constructive 
treason? The acts of Congress which had been 
referred to on the former trial, but which the 
respondent said he would not suffer to be cited 
again, tended to show that the offence committed 
by Fries did not amount to treason; that it was 
a misdemeanor only, already provided for by law, 
and punishable with fine and imprisonment. The 
respondent indeed denies this part of the charge, 


tion which was actually put, and which he pro- 
| bably expected we should prove that he did put, 
rather than that which he himself declares to 
have been propounded by him. Such a question 
must necessarily have been answered inthe nega- 
tive. Basset could never have seen the indict- 
ment: and although his mind might have been 
made up on the book, whatever opinion he might 
have formed and delivered as to the guilt of Cal- 
lender, or however desirous he might have been 
of procuring his conviction and punishment, still, 


£ 


| spendent upon this point, goes to justify the ques- 
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not. having seen the indictment, he could not di- 
vine what passages of the book were made the 
subject of charges, and, by the criterion established 
by the judge, he was a good juror. But if the 
juror’s mind was thus prejudiced against the book 
and the writer, was he, merely because he had 
not seen the indictment, competent to pass be- 
tween him and his country on the charges con- 
tained in it, and extracted out of the book? And 
even if the question had been such as the respand- 
ent states; yet being put in the conjunctive, the 
most inveterate foe of the traverser wha was art- 
ful, or cautious enough to forbear the expression 
of his enmity, would thereby have been admitted 
as competent to pass between the traverser and 
his country in a criminal prosecution. 

The third article relates to the rejection of John 
Taylor’s testimony. This fact also is admitted, 
and an attempt is made to justify it, on the ground 
of its “irrelevancy,” on the pretext that the wit- 
ness. could. not prove the whole of a particular 
charge. By recurring to “ The Prospect Before Us,” 
a book, which, with all its. celebrity, I never saw 
till yesterday, I find this charge consists of two 
distinet sentences. Taken separately the respon- 
dent asserts that they mean nothing; taken to- 
gether,a great deal: “And because the respondent 
undertook to determine (without any authority as 
far as I can learn) that Colonel Taylor could not 
prove the whole, that is both sentences, he reject- 
ed his evidence entirely, for “irrelevancy.” Might 
not his testimony have been relevant to that of 
some other witness, on the same, or on another 
charge? 1 appeal to the learning and good sense 
of this honorable Court, whether it is not an un- 
heard of practice (until the present instance) ina 
criminal prosecution, to declare testimony inad- 
missible because it is not expected to go to the en- 
tire exculpation of the prisoner? Does itnot daily 
Occur in our courts, that a party accused, making 
outa part of his defence by one witness and estab- 
lishingother, facts by the evidence of other per- 
sons; does it not daily occur that the testimony 
of various witnesses sometimes to the same, and 
sometimes to different facts, does so relieve and 
support the whole case, as to leave no doubt of the 
innocence or guilt of the accused, in the minds of 
the jury, who, it must never be forgotten, are, in 
stich cases, the sole judges both of the law.and the 
fact?. Suppose for instance that the testimony of 
two witnesses would establish all the facts, but 
that each-.of those facts are not known by either 
of ghem. According to this doctrine the evidence 
of both might be declared inadmissible, anda man 
whose innocence, if the testimony in his favor were 
not rejected, might be clearly proved to the satis- 
faction-of the jury, may thus be subjected by the 
verdict of that very jury toan ignominious death. 
Shall principles so palpably cruel and unjust be 
tolerated in- thisfree country ? Lam free to declare 
that the décision’of Mr. Chase, in rejecting Colo- 
nel Taylors testimony, was contrary to the known 
and established rules: of evidence, and this I trust 
will be shown by .my learned associates, to the 
full satisfaction of this honorable Court, if indeed 
they can require further satisfaction on a point so 


clear and indisputable. But this honorable Court 
wiil be astonished when they are told (and the 
declaration will besupported by undeniable proof) 
that at this very time neither the traverser, his 
counsel, or the court, knew the extent to which 
Colonel Taylor’s evidence would go. They were 
apprized, indeed, that he would show that Mr. 
Adams was an aristocrat, and that he had proved 
serviceable to the British interest, in the sense con- 
veyed by the book; but they little dreampt that 
his evidence, if permitted to have been given in, 
would have thrown great light upon many othet 
of the charges. There is one ground of defence 
taken by the respondent, which I did suppose, a 
gentleman of his discernment would have sedu- 
lously avoided. That although the traverser had 
justified nineteen out of twenty of the charges 
contained in the indictment, if he could not prove 
the truth of the twentieth, it was of little moment, 
as be was, “thereby, put into the power of the 
court.” -Gracious God! sir, what inference is to 
be drawn from.this horrible insinuation ? 

In justification of the charges contained in the 
fourth article, the respondent, unable to deny the 
fact, confesses that he did require “the questions 
intended to be put to the witness to be reduced to 
writing, and submitted to the court,” in the first 
instance, as we shall prove, and before they had 
been verbally propounded. And this requisition, 
he contends, it was “the right and duty of the 
court” to make. It would not become me, else- 
where, or on any other occasion, to dispute the au- 
thority of the respondent, on legal questions, -but 
I do aver that such is not the law, at least in the 
State in which that trial was held, nor do I be- 
lieve that it is law anywhere. I speak of the 
United States. Sir, in the famous case of Log- 
wood, whereat the Chief Justice of the United 
States presided, I was present, being one of the 
grand jury who founda true bill against him. It 
must be conceded that the Government was as 
deeply interested in arresting the career of this 
dangerous and atrocious criminal, who had aimed 
his blow against the property of every man in 
society, as it could be in bringing to punishmenta 
weak and worthless scribbler. And yet, although 
much testimony was offered by the prisoner, which 
did by no means go to his entire exculpation, al- 
though much of that testimony was of a very 
questionable nature, none of it was declared in- 
admissible ; it was suffered to go to the jury, who 
were left to judge of its weight and credibility; 
nor were any interrogatories to the witnesses re- 
quired to be reduced to writing. And I will go 
farther, and say that it never has been done before 
or since Callender’s trial, in any court of Virginia, 
and I believe I might add in the United States, 
whether State or Federal. No, sir, the enlight- 
ened man who presided in Logwood’s case knew 
that. although the basest and vilest of criminals, 
he was entitled to justice, equally with the most 
honorable member of society. He did notavail him- 
self of the previous and great discoveries, in crim- 
inal law, of this respondent; he admitted the 
prisoner’s. testimony to go to the jury; he never 
thought it Ais right or Ais duty to require ques- 
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tions to be reduced to writing; he gave the accused | 
a fair trial, according to law and usage, without | 
any innovation or departure from the established | 
rules of criminal jurisprudence, in his country. | 
The respondent also acknowledges his refusal | 
to postpone the trial of Callender, although an | 
affidavit was regularly filed, stating the absence; 
of material witnesses on his behalf; and here 
again the ground of his defence is, in my estima- 
tion, good..cause for his conviction. The dis- 
persed situation of the witnesses, which he al- 
leges to have been the motive of his refusal, is, to 
my mind, one of the most unanswerable reasons 


he ought not to be censured for the omissions of 
the traverser’s counsel, whose duty it was to have 
cited it on behalf of their client; and this objec- 
tion, with the preceding ones, which I have en- 
deayored to answer, will equally apply to the 
sixth article. Sir, when the counsel for the trav- 
erser were told by the judge at the outset, when 
they referred toa provision of this very law, “that 
such may be your local State laws here in Virgi- 
nia, but that to suppose them. as applying to the 
courts of the United States, is a. wild notion,” 
would it not, indeed, have been a wild experiment 
in them to cite the same law with a view of influ- 


for. granting a postponement. The other three 
charges contained in this article will be supported | scouted the idea that he was to be governed 
by: unquestionable evidence. The rude.and con- | by it? ; 


encing the opinion of a- man, who had scornfully 


temptuous expressions of the judge to the prison- | Unwilling, however, to rest himself now on the 
ers counsel; his repeated. and vexatious inter- | ground which he then took, the respondent justi- 
ruptions of them; his indecent solicitude and | fies himself by declaring that he complied, al- 
predetermined resolution to effect- thè conviction | though ignorantly, with this law, by issuing that 
of the accused. This redetermination we shall | other proper process, of which it speaks, that is. 
prove to have been expressed by him long before, i a capias. But that other process must be of the 
as well as on his journey to Richmond, and whilst | nature of a summons, notifying the party. to ap- 
the prosecution was pending; besides the- proofs! pear at the next term; and will any man pretend 
which the trial itself afforded. ` | to say, that a capias taking him into close cus- 

The fifth article is for the respondent’s having tody and obliging him to appear, not at the next, 
“ awarded a capias against the body of James! but at the existing term, is such process as that 
Thompson Callender, indicted for an offence not! law describes? Sir, not only the law, but the uni- 
capital, whereupon the said Callender was arrested | form practice under it,as we are prepared to show 
and committed to close custody, contrary to iaw | by evidence, declares the capias not to be the 
in such case made and provided:” that is, con- | proper process. But it is said that this would be 
trary to the act of Assembly of Virginia, recog- į nothing more than notice to the party accused 
nised (by the act of Congress passed in 1789, for; to abscond, and therefore ought not to be law. 
the establishment of the judicial courts of the | Sir, we are not talking about what ought to have 
United States) as the rule of decision in the fed-; been the. law; that is no concern of ours; the 
eral courts, to be held in that State, until other! question is, what was the law? Butthe impolicy 
provision be made. The defence of the respond- | of this mode of proceeding is far from being as- 
ent embraces several points: That the act of| certained. Itis a relief to the innocent who may 
Virginia was passed posterior to the act of Con-' be in a state of-accusation. It saves the expense 
gress, viz: in 1792, and could not be intended | of imprisoning the guilty, and if they should pre- 
by the latter to be a rule cf decision. Fortunately, | fer voluntary exile to standing a trial, is it so very 


there is no necessity to-question, which we might | 
well do, the truth of his: position. It may be ne- 
cessary to inform some of the members of this 


clear that the State is thereby more injured than 
by holding them to punishment, after which they 
would remain in her bosom to perpetrate new 


honorable Court, that, about twelve or thirteen | offences? Remember, this proceeding is against 
years: ago, the laws of Virginia underwent a re- petty offenders, not felons. It does’ not apply to 
vision; all those relating to a particular subject | capital cases; to felonies, then, capital, for which 
being condensed into one, and the whole code | our law has since commuted the punishment of 
thereby rendered less cumbrous and perplexed. | death, into that of imprisonment at hard labor. 

Hence, many of our laws, to a casual and super-| For further defence against the sixth article, 
ficial observer, would. appear to take their dateso | the respondent takes shelter under this position : 
late as the year 1792, although their provisions | That the provision of the law of the United States 
were, long before, in force. Fhe: twenty-eighth | establishing the judicial courts relates only “to 
section of this very act on which we rely, the rights acquired under State laws, which come 
Court will:perceive to have been enacted in 1788, | into question on the trial, and not to forms of 
one year preceding the act of Congress. (Virg: | process before the trial, and can have no appli- 
laws, chap. 74, sec: 28, page 106, xote b. Pleasants’ | cation to offences created by statute, which can- 
edition.) [Here Mr..Randolph read the act re- | not, with propriety, be termed trials at “common 
ferred to.] “Upon presentment made by a grand | law.’ Weare prepared to show that the words 
jury of aw offence-not capital, the court shall order | “ trials at common law,” are used in that statute, 
the clerk to issue a summons, or other proper pro- | not in: their most restricted sense, but to contra- 
cess, against the person so presented, to-appear | distinguish a certain description of cases from 
and answer such presentment at the next court,” | those arising in equity, or under maritime or civil 
&c. But the respondent, aware, no doubt, of this | law. ; . 
faet, asserts that the act not being adduced, he| I will pass over the seventh article of impeach- 
was:not bound. to know of its existence, and that | ment; as-well becausé. I am nearly exhausted, as 
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being content to leave it on the ground where the 
respondent himself has placed it. It would be 
impossible for us to put it in a stronger light than 
has been thrown upon it by his own admission. 
The eighth and last article remains to be con- } 
sidered—[article read.] I ask this honorable 
Court whether the prostitution of the bench of 
justice, to the purposes of an hustings, is to be 
tolerated? We have nothing to do with the pol- 
itics of the man, ‘Let him speak, and write, and 
publish, as he pleases. This-is his right in com- 
mon with his fellow-citizens. The press is free. 
If he must electioneer and abuse the Government 
under which he lives, I know no law to prevent 
or punish him, provided he seeks the wonted the- 
atres for his exhibition. But shall a judge de- 
claim on these topics from his seat of office? 
Shall he not put off the political partisan when 
he ascends the tribune ? or shall we have the pure 
stream of public justice. polluted with the venom 
of party. virulence? In short, does it follow that 
a judge carries all the rights of a private citizen 
with him upon the bench, and that he may there 
do every act which, as a freeman, he may do 
elsewhere, without being questioned for his con- 
duct? 
. But, sir. we are told that this high Court is not 
a court of errors and appeals, but a Court of Im- 
peachment, and that however incorrectly the re- 
spondent may have conducted himself, proof must | 
be adduced of criminal intent, of wilful error, to 
constitute guilt; The quo animo is to be inferred 
from the facts themselves; there is no other mode 
by which, in any case, it can be determined, and 
even the respondent admits that there are acts of 
a nature so flagrant that guilt must be inferred 
from them, if the party be of sound mind. But 
this concession is qualified by thé monstrous pre- | 
tension that an act to be impeachable must bein- 
dictable. Where? Inthe Federal courts? There, 
not even robbery and murder are indictable, except 
in a few places under our exclusive jurisdiction. It 
is not an indictable offence under the laws of the 
United States for a judge to go on the bench ina 
state of intoxication—it may not be in all the State 
courts; and it is indictable nowhere for him to 
omit to do his duty, to refuse to hold a court. 
But who can doubt that both are. impeachable 
offences, and ought to subject the offender to re- 
moval from office? But in this long and disgust- 
ing catalogue of crimes and misdemeanors, (which 
he has in a great measure confessed, ) the respond- 
ent tells you he had accomplices, and that what 
` was guilt in him could not be innocence in them. 
Imust beg the Court to consider the facts al- 
leged against the respondent in all their accumula- 
ted atrocity; not to take them, each in an insulated 
point of view, but as a chain of evidence indisso- 
lubly linked together, and establishing the indis- 
putable proof of his guilt. Call to mind his high 
standing and character, and his superior age and 
rank, and'then ask -yourselves whether he stands 
justified ina long course of oppression and injus- 
tice, because men of weak intellect and yet fee- 
bler temper—men.of far: inferior standing to the 
respondent, have tamely acquiesced in such acts 
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of violence and outrage? He is charged with 
various acts of injustice, with a series of miscon- 

duct so connected in time, and place, and circum- 
stance, as to leave no doubt, on my mind at least, 

of intentional ill. Can this be justified, because 

his several associates have at several times and 

occasions barely yielded a faint compliance, which 

perhaps they dared not withhold? Can tliey be 

considered as equally culpable with. him whose 

accumulated crimes are to be divided: amongst 
them, who had given at best but a negative sanc- 
tion to them? But, sir, would the establishment of 
their guilt prove his innocence? At most, it would 
only prove that they too ought to be punished. 
Wherever we behold the respondent sitting in 
judgment, there do we behold violence and in- 
justice. Before him the counsel are always 

contumacious...The most accomplished advo- 
cates of the different States, whose demeanor to 

his brethren is uniformly conciliating and temper- 
ate, are to Aim, and him only, obstinate, perverse, 

rude, and irritating, Contumacy has been found 
to exist only where he presided. 

Mr. President, it appears to me that one great 
distinction remains yet to be taken. A distinc- 
tion between a judge zealous to punish and re- 
press crimes generally, and a judge anxious only 
to enforce a particular law, whereby he may re- 
commend himself to power or to his party. It is 
this hideous feature of the respondent’s judicial 
character, on which I would fix your attention. 
We do not charge him with a general zeal in the. 
discharge of his high office, but with an indecent 
zeal, in particular cases, for laws of doubtful 
and suspicious aspect. It is only in cases of con- 
structive treason and libel, that this zeal breaks 
out.. Through the whole tenor of his judicial 
conduct runs the spirit of party. I could cite the 
name and authority of a judge of whom, if I 
might be permitted to speak, I would say, that he 
was no less a terror to evil-doers than a shield to 
the oppressed. In a commendable zeal for the 
faithful execution of the laws, he has never been 
surpassed, neither in tenderness to the liberty of 
the citizen, nor the liberty of the press, nor trial 
by jury. [Here Mr. R. read the following pas- 
sage from Tucker’s Blackstone, vol. 4, page 350.] 
“But it is not customary nor agreeable to the 
‘ general course of proceedings (unless by consent 
‘ of parties, or where the defendant is actually in 
‘jail) to try persons indicted of smaller misde- 
t meanors at the same court in which they have 
t pleaded not guilty, or traversed the indictment.” 
[What follows is subjoined in a note.] And this 
is the practice in Virginia; but in the case of the 
United States against Callender, in the Federal 
court at Richmond, May, 1800, a different course 
was pursued, although the act of Congress (First 
Congress, 1 Sept., chap. 20, sec. 32) may be in- 
terpreted otherwise. This is the very act and 
section on which we rely. : 

I have endeavored, Mr. President, in a manner, 
I am sensible, very lame and inadequate, to dis- 
charge the duty incumbent on me; to enumerate 
the principal points upon which we shall rely, 
and to repel some of the prominent objections ad- 
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vanced by the respondent. Whilst we confident- | say whether he was brought up in consequence of 
ly expect on his conviction, it is from the strength | such appointment or not. I will now state, as ac- 
of-our cause, and not from any art or skill in; curately as is in my power, what took place on 
conducting it. It requires so little support that | the occasion, premising that, although my mem- 
(thank Heaven) it cannot be injured by any weak- | ory is a remarkably accurate one for a short time, 
ness of mine. We shall bring forward in proof, | it is far from being so after a considerable lapse 
such a specimen of judicial tyranny, as, I trust in| of time. I will not, therefore, undertake to state 
God, will never be again exhibited in our country. | the precise words used in the altercation which 

The respondent hath closed his defence by-an| took place; but I am very confident that I shall 
appeal to the great Searcher of Hearts for the pu- | not vary from the substance. When I say that E 
rity of his motives. For his sake, I rejoice that,! am thus confident, I beg to be understood as not 
by the timely exercise of that mercy which, for | undertaking to distinguish ‘positively in all re- 
wise purposes, has been reposed in the Executive, ; spects between what took place on the first or on 
this appeal is not drowned by the blood of an in- | the second day. 
nocent man crying aloud for vengeance; that the| Almost immediately after the jurors were call- 
mute agony af widowed despair, and the wailing | ed over, Judge Chase began to speak. At this 
voice of the orphan, do not plead to Heaven for | time Mr. Dallas had not come into court. Judge 
justice on. the oppressor’s head. But for that in- | Chase said, he understood, or had been informed, 
tervention, self-accusation before that dread tri- | that on the former trial or trials, for it was ita- 
bunal would have been needless.. On that awful ; possible for me to know whether he alluded to 
day the blood of a poor, ignorant, friendless, un- | the case of Fries only, or of him and others, there 
lettered German; murdered under the semblance | had been a great waste of time in making long 
and color of law, sent without pity to the scaf- | speeches on topics which had nothing to do with 
fold, would have risen in judgment at the Throne | the business, and in reading common law cases 
of Grace, against the unhappy man arraigned at | on treason, as well as on treason under the statute 
your bar. But the President of the United States | of Edward the Third, and also certain statutes of 
by a well-timed act, at once of justice and mercy, | the United States, respecting the resisting of pro- 
(and mercy, like charity, covereth a multitude of , cess, and other offences less than treason. He 
sins,) wrested the victim from his grasp, and saved | also said, that to prevent this in future, he or they, 
him from the countless horrors of remorse, by not ; I do not precisely recollect which, had considered 
suffering the pure ermine of justice to be dyed in | the law, had made up theit minds, and had re- 
the innocent blood of John Fries. | duced their opinion to writing on the subject, and 


The Managers proceeded to the examination of | would not suffer these cases to be read again; 


witnesses in support of the prosecution. | and in order that the counsel (but whether for 
oe | the prisoner, or the counsel on both sides, I can- 
| not say) might govern themselves conformably, 
| he had ordered three copies of that opinion to be 
| made out, one to be delivered to the prisoner’s 
counsel, one to the counsel in support of the pros- 
į ecution, and the other, as soon as the case was 
' fully opened, or gone through, I cannot say which, 


-William Lewis, affirmed. 

Mr. Dallas, Mr. W. Ewing, and I were coun- 
sel for John Fries, at his request, and I believe by 
the assignment of the court, on his trial in the 
year 1799. It was conducted, 1 believe, in the 


usual manner, and we were certainly allowed all | 


the privileges that were customary on such occa- 
sions. The trial was had before Judges Iredell 
and Peters. He was convicted, and a new trial 
was ordered, because one of the jurors had mani- 
fested a prejudice against the people in general 
concerned in the insurrection, and against Fries 
in particular. This trial took place partly in 
April and partly in May, 1799. At October ses- 
sion following, Mr. Dallas and I attended at Nor- 
ristown, expecting the trial would again take 
place; but it did not. The proceedings on the 
first indictment were quashed by the District At- 
torney, and a new bill was found at April term, 
1800, at which Judges Chase and Peters presided. 
Mr. Dallas and.I appeared again as the counsel 
of Fries, at his request, and I believe we were as- 
signed by the court, but of this Iam not certain. 
On the morning of a certain day, which I do not 
now recollect, [entered the court room when the 
judges were on the bench, and, if I recollect right- 

yy the prisoner was-in the bar; but if he was not 
then there, I feel very sure that he soon was. 
The list of petit jurors was called over, and many 
of them answered. Whether his trial had been 
appointed for that day, I dö not recollect; nor can I 


| to be delivered by the clerk of the court to the 
| jury. I rather think that the expression was, fully 
i gone through. f 

| Mr. Randolph. And this, sir, before the counsel 
had been heard ? 

Mr. Lewis. I have said Mr. Dallas had not yet 
| come into court, and as to myself I had notat this 
| time said a single word. I think it was at or about 
this time, that Judge Chase handed, or threw 
down to Mr. Caldwell, clerk of the court, one:or 
more papers; but whether I saw them pass imme- 
diately from the hands of one to the other, I am 
| not certain, Mr. Caldwell reached one of the pa- 
{pers towards me. IfI took it in my hand, 1 did 
ndt read a single line of it. Iremember well that 
speaking aloud, but whether addressing myself to 
the court or not, Iam not positive, and either wav- 
ing my hand, or throwing the paper from me, I 
used this expression: “Iwill never permit my 
hand to be tainted with a prejudged opinion in 
any case, much less in a capital one.” If Judge 
Peters made use of a single expression on the fitst 
day, I either did not hear him or do not recollect 
H. i 
: Judge Chase, when speaking of the authorities 
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at-cofmon. law, and: those. under the ‘statute of 
Edward: HI., and; I believe. of the acts of Con- 


gress, said he would. not suffer them to be read | 


again. Fam sure he said he would not suffer the 
decisions at common law, or. under the statute of 
Hdward IIL, to be read. I am not altogether cer- 
tain. whether. he did or did not say the same-thing 
as to. the statutes. of the United States; but Iam 
perfectly sure that he did say they had nothing to 
do; with, the question, and that he expressed him- 
self in, strong terms of disapprobation either at 
their having been read or permitted. to.be read on 
the former trial. Iam-not certain whether some 
parts of this as well as that which I am about to 
mention. occurred on the first. or the second-day. 
Judge Chase: said, I think on the first-day, that 
they: were judges of the law, and if they. did not 
understand it they were unworthy of their seats, 
or, unfit. to sit there, and: that: if the. prisoners 
unsel had anything to-say, to’show that they 
ad mistaken ‘the law, or that:they were wrong, 
the counsel must address. themselves.to the court 
for that purpose, and not tothe jury. I made some 
observations in. answer, which it is impossible for 
mein all respects particularly to recollect, as hav- 
ing passed at this time, since some parts of it may 
perhaps have taken place in other stages of the 
business. At: this time, Mr. Dallas was not in 
court. I was struck with what appeared to me to 
bea great novelty in the proceedings, and as I was 
extremely anxious to be of service to Fries, I was 
desirous that Mr. Dallas might be present. I think 
I went out of the bar to get somebody to go for 
him, and while I was out: of the bar, he entered 
the room. I briefly stated to him what had taken 
place;.or, some parts of it; but, I believe, not the 
whole. We came forward, and we made some 
remarks, which I am unable to repeat. I was 
early struck with the idea, that as the court had 
made up their minds, and decided: the question of. 
law, before the jury was sworn, or the witnesses 
or counsel heard, it was not likely we should alter 
that opinion by anything we might say, and that 
we should probably render Fries more service by 
withdrawing from his defence, than by engaging 
in it. We told him so, and earnestly recommend- 
ed.to him to pursue that course. ` He- appeared 
greatly. alarmed and extremely agitated, and much 
ata loss what determination to come to, We, 
however, told him that, if He insisted on. it; we 
would:proceed in his defence at every hazard, and 
contend for what we deemed our Constitutional 
rights as his counsel, until stopped by. the. court; 
or: we. used expressions.to this effect, His state of 
alarm and apprehension scarcely left him the 
power, to decide for himself. After some time hé 
acquiesced in our advice; said he had nobody to 
depend: on but-us; that he was sure we would do 
otr-best.for:/him, and he would leave us to do for 
himas we pleased. Being very anxious for him,. 
we told:him we would call upon him at the jail, 
and‘satisfy his mind as: to the course which we 
wished him: to pursue. He finally agreed. to our 
proposal to withdraw 3 but.as.we were. apprehen- 
sive that the court might assign him other coun- 
selin our place, and- that our views might be: de- 


feated by such an arrangement, we advised him 
against accepting any, and I understood that he. 
afterwards did refuse to accept of any other coun- 
i sel. I will not assign my reasons for giving this: 
advice, as it might, perhaps, be improper, unless E 
am directed by the Court. l : 
Mr. Martin asked what those reasons were ? 
The President desired the examination to pro- 
ceed on the part of the House of Representatives, 
and said when that was closed, the witness might: 
be examined by the counsel for Judge Chase.. =% 
Mr. Lewis. It. being thus determined that. we’ 
should withdraw, and that Fries should not accept: 
any counsel that might be assigned him, I left the: 
-court, expecting to have little or nothing more to 
say, as we were no longer counsel for the prisoner. 
The next:morning, soon after the court was open-. 
ed, and, I: belieye, when:the prisoner was. in, the; 
bar, Judge Chase addressed Mr. Dallas.and myself 
and probably Mr.. Rawle, and asked-us if-we were: 
ready to proceed ?. I answered that I was:not,or- 
that we were not any longer counsel for the pris- 
oner. He asked our reasons for this ; and began 
to answer by mentioning what had taken place.. 
the day before; on which he and Judge Peters cer-. 
tainly manifested a strong. disposition that we. 
should proceed in the prisoner’s defence, and: that. 
they would remove every restriction which had: 
been previously imposed. I was stopped.in. what 
I was about to say by Judge Chase telling us to: 
go onin our own way, and address. the jury on - 
the law as well as the facts, as we thought proper; 
but, at the same time, he said it would be under 
the direction of the court; and at our own peril, 
or the risk of our characters, if we conducted our- 
selves with impropriety. This had rather acon- 


trary effect on my mind than that of inducing me 
to proceed, as I did not know that there had- been: 
anything in my conduct so indecorous as to make: 
it necessary to remind me that, if I proceeded,. it: 
should be at my own periland risk of character. 3: 
and this expression, therefore, rather strengthened 
than lessened the determination which I had: 
taken. 

I have said.if Judge Peters made use of a sine: 
gle expression on the first day I did not hear it; or: 
have forgotten it. On the: second day he spoke, 
and joined Judge Chase in. urging us to. proceed; 
in the prisoners defence. He: told us that we. 
might take-as large a scope as.we pleased; said: 
he knew: the Philadelphia bar would take the stud; 
and.asked, if they (the judges) had committed:an. 
error, or-got into a scrape, would we not: permit 
them to. get out of it? I mentioned in this: or. 
some other stage of the business, that I deemed: 
it the Constitutional right of; the prisoner to be. 
heard by himself or counsel in his defence. That. 
it was the Constitutional: right of the jury to hear 
counsel on the law.as well as the facts; that:it: 
was: their Constitutional right to pass.between the: 
prisoner and his country on both, and that. it was: 
the Constitutional right of counsel to be heard:by: 
the jury on the law as well.as the facts. IfI did: 
not deliver myself in these. precise words, I am 
confident that, the substance is the same, and that. 
there-is no. material difference. in. the sense... I 
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also mentioned that 1 considered this a great Con- 
stitutional right, which should never be surren- 
dered or sacrificed by me. Of this expression I 
am sure. And I added, that I never had, nor ever 
would, in a criminal prosecution address a court 
either on the law or the facts: In this, however, 
I find that I was mistaken; for I since recollect, 
though from the hurry of the moment, I:did not 
then, an-instanee where, in.a criminal case, I did 
address the jury on a point of law, which was 
separate and distinct from the facets. Judge Pe- 
ters remarked that no harm could arise from ‘the 
‘papers, (containing the opinion of the court,) as 
they, or the copies, had been called in or collected, 
andeither burnt or destroyed. To this lanswered, 
that although the papers were or might be de- 
stroyed, the opinion which the court had formed, 
without hearing the prisoner’s counsel, still re- 
‘mained, and could not be erased from their minds, 
‘and would be as injurious tomy client (the jurers 
being present and haying heard what had passed) 
-as if the papers had:not been destroyed. 
When Judge Chase said that we should read 
. no common law authorities, or decisions under 
the statute of Edward IIL, before the Revolution 
in England, I said that we meant to contend what 
was the law of treason in England under the head 
‘of “levying war,” was not in all respects law 
here; that we did not mean-to cite any cases be- 
fore the English Revolution to prove what the 
law of treason was, or for any other purpose than 
to show the dangerous lengths that the judges 
had gone while they were corrupt and dependent 
on the Crown; that although since the Revolu- 
tion'in England the judges had been independent 
and upright, they had, in a variety of particulars, 
held themselves bound by a train of former decis- 
Jons which had taken place in bad times ; but that 
the judges in this country in the construction of 
-a new instrument of our own, defining the offence 
of treason, were not. bound by any of the decisions 
or constructions which had taken-place in Eng- 
Jand under the statute of Edward III.;.and that 
the authorities we meant to cite were intended as 
aguard against the dangerous constructions which 
had prevailed in that country. It was not, there- 
fore, to show’ what the law was, but to guard 
against the danger of constructive treason} and 
to show that our judges were not -bound by the 
English decisions, that we had read them before, 
and intended to read them again. This principle 
we contended for before, and meant to contend 
for again; and we were principally led to it, from 
Mr. Sitgreaves, who had assisted the District At- 
torney on-the former trial, having begun by stat- 
ing. “that the words of our Constitution respect- 
‘ ing treason are taken from the 25th Edward II, 
t and, therefore, the people of this country had, by 
t adopting the words of that statute, adopted all 
+ judicial determinations under it.”. This position 
‘we could not agree to, and the cases which had 
been read were merely intended to show and 
guard against the dangerous lengths to which we 
should be carried, if it were admitted to be true. 
Judge Chase asked if the. counsel offered to read 
cases from any foreign country; (mentioningsev- 


eral with whom we had never been connected,) 
was the court to permit them? We, in reply, 
said that wehad not cited such cases on the form- 
er occasions, and it was not likely that we should 
attempt it now. 

Finding that Mr. Dallas and I were determined 
not to proceed in the prisoner’s defence, Judge 
‘Chase said, if we intended to embarrass the court 
we should find ourselves mistaken, as they would 
proceed without-us, and, by the blessing of God, 
render the prisoner as much justice as if he had 
the aid of our cotinsel or assistance. Both the 
judges, therefore, on ‘the second day, even took 
pains to induce us to proceed in the defence, with 
liberty to go through the whole question as ‘well 
in relation ‘to the law as the facts; but we abso- 
lutely refused, believing it not likely that any 
argaments we could urge would change the opin- 
ion‘of the court already formed, or destroy its ef- 
fects, and also believing that, after what had taken 
place, the life of Fries, even if he should be čon- 
victed, would be ‘exposed to less jeopardy without 
our aid than it would be if we should engage in 
his defence. 

Mr. Nicholson. You say that, on ‘the first trial 
of Fries, you were allowed the usual latitude. 
What do you mean by usual latitude ? 

Mr. Lewis. We were allowed to address the 
jury on the law as well as on the facts. We were 
allowed the privilege of reading to the jury all 
such law authorities as we thought applicable, 
and as might, under the direction of the court, 
tend to satisfy them, that the doctrine contended 


for on the part of the prosecution was not well 


founded. We met with no restraint or interrup- 
tion, not having, that 1 know of, given occasion 
for either. 

Mr. Nicholson. Were you, on the first trial, al- 
lowed to read the statutes of the United States? 

Mr. Lewis. Unquestionably ; I have the notes 
in my pocket from which I spoke on that occa- 
sion, which Į can produce if desired. 

Mr. Nicholson. Were you‘allowed to read cases 
before the Revolution as well as since ? 

Mr. Lewis. We were; we did it to show the 
extravagant lengths to which constructive treason 
had been carried, and not what the law actually 
was. : 

In answer to an interrogatory, i 

Mr. Lewis said that he did not read the opinion 
of the court which had been handed or thrown 
down; that he had never read it in his life. 

Mr. Randolph. If not the oldest, are you notan 
old practitioner at the bar, and have you not been 
frequently employed in criminal cases ? 

Mr. Lewis. I was admitted to practice in the 
court of common pleas, in November, 1771, and 
in the Supreme Court, in April, 1774, and T have 
been employed in a pretty extensive practice al- 
most ever since. Immediately after the British 
Jeft Philadelphia, in 1778, I was engaged for one 
hundred and fifty-three persons charged-with trea- 
son or misprision. of treason. defended almost 
every man -of them that was tried; and, since 
that time, I have been concerned in perhaps more 
capital cases, particularly for treason, than any 


in 
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other gentleman in Pennsylvania, compared with 
our business in other respects. 

2 Mr. Randolph. Did you ever see such a pro- 
‘ceeding as that which: took placeon the bench in 
the case of Fries; or did you see anything before, 
to induce you to abandon the defence of your 
client ? i ; 

Mr. Lewis. ‘This question seems to bea pretty 
general one, but if- 

Mr. Key. If I understand this question, it is cal- 
culated to draw from the witness.an- opinion, in- 
stead of a narration of facts. 

The President desired Mr. 
his question. to writing. » a 

While Mr. R. was. engaged in penning it, 

:- Mr. Chase said he had no objection to the ques- 
tion being put. 
~ Inthe mean time.the question in writing had 
been handed to the Chair, and been read by the 
Clerk. 9. : - ` 
.., She President: said, the- objection being. with- 
drawn, the question would be put unless objected 
-to by any member of the Senate. 

No objection being made, 

Mr. Lewis answered. No, I did not. It was 
„entirely novel to me. 

Mr. Randolph. And yet you have been present 
at criminal trials, at trials for treason, when there 
„was a vast number of civil actions on the docket? 
n. Mr. Lewis. Criminal trials for capital offences 
are generally tried before the court of oyer and 
terminer, in Pennsylvania, where there is seldom 
much interference in civil suits. 

At the circuit court of the United States, in 
1794, there were, I believe, many civil cases. 
„Judges Iredell'and Peters presided. -Í do not know, 
or believe, that the circumstance of their being 
-civil cases occasioned the least variation in the 
mode of procedure in the criminal cases. 

¿3 Mr. Lewis said he had one thing. further to 
- Stateythat Mr. Dallas and he withdrew from a dé- 
sire to save the life of John Fries, and because 
they thought it, most likely that it would be effect- 
ed by doing so, and not because they were influ- 
enced by any other considerations, and that had it 
not been for this: consideration, he would have 
persisted in the exercise of what he deemed his 
rofessional rights, until he was actually stopped 
yy. the authority of the court. oe ear 
. “Mr. Harper. Did you not appear for Vigol? 
Mr. Lewis. I did. 


Randolph to reduce 


„charged? = , 
«Mr. Lewis. The overt act was levying of war, 
-particularizing the time and place. 

Mr.-Harper. I willask you whether on the trial 
»ofJohn Fries, in 1799, in which. Mr. Dallas and 
„you appeared. as his counsel, you did not make 
‘this:point-of law; that. to resist by force the exe- 


/eution-ofa.-particular law of the United States. 


does tót amount to. treason, but to riot only ? -Or 
-whatwas the.point of law ? 

oh My. Lewis-On the first trial of Fries we made 
this point of law... Before the trial before Judges 


 Chase-and Peters eame-on, [had considered the 
subject with great deliberation, and my determi- | to alter the opinion of the court. ' 


long trial. 


nation was to insist that, although resisting the 
laws generally, or even a particular law respecting 
the regular forces or militia of the nation was 
treason, yet that resisting any other particular law 
was not treason. ` 

Mr. Harper. Was not the same point 
the first trial ? ; 

Mr. Lewis. It was. 

Mr. Harper. Was it not ruled by the court that 


made on 


such acts amounted to treason ? 


Mr. Lewis. It was. ~ > eae 
Mr. Harper. When then the court granted a 


new trial did they not express doubt on this point, 
or was it not granted on a collateral point? 


Mr. Lewis. The new trial was granted solely 
on a collateral point. . 

Mr. Harper. How long did the trial last ? 

Mr. Lewis. I cannot tell; but it was a very 
The point of law was argued to. the 
fullest extent, and we quoted all the authorities 
we thought relevant. I was assisted by Mr. Dal- 
las. We-spoke very fully, and were laid under,no. 
restriction. At the last trial we meant to have 
also taken other ground, and to have contended , 
that the trial could not take place in Philadelphia, 
but must be. in the county in which the offence 
had been committed, according to.a law of the 
United States, which provides that in capital cases 
trials shall take place in the county where the 


crimes are committed, unless this cannot be with- 


out great inconvenience. This we had before 
contended; and had been then overruled because — 
it was alleged the county in which the offences 
had been committed was not free from a state of 
insurrection or the effects of it. At the time of 
the last trial, there was no insurrection in the 


county where the offences charged against Fries 


had been committed, and we believed him, there- 


fore, entitled to a trial in that county. 


Mr. Harper. Did any part of Judge Chase’s 
written opinion go to this point? 

Mr. Lewis. It was not mentioned to the court, 
as Mr. Dallas and I determined to have nothing 
further to do in the case. : 

Mr. Harper. Why did -you abandon that part 
of yourclient’s case? It was a new point, upon 
which you might have had the decision of the 


court. 


Mr. Lewis. I did not wish to have anything 


more to do with the case, after the manner in 
which we had been treated by the court. 
Mr. Harper... With what overt acts was he], 


Mr. Hopkinson. Did not the court ask Fries. 
whether he would have counsel assigned him ? 
Mr: Lewis. I believe there is no doubt of the fact. 
Mr. Randolph. I understand you to say that by 
withdrawing from the defence of Fries, and the 
not haying counsel assigned him, you expected to 
serve your client.. Wherefore did you think the 
cause of your client would thereby be served? 
Mr. Lewis. It appeared to me that the conduct 
of the court justified us in withdrawing, after not. 
being suffered to go on in the usual manner, and 
I thought it more probable that a man, thus con- 
victed, would be pardoned by the President, than 
that we should be able, by anything we could say,. 
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Mr. Nicholson. Were the jurors present? 


Alexander J. Dallas, sworn. 


Mr. Dallas. I will endeavor to be correct in the 
statement which it is my duty to give; and Lam 
sure that I‘shall be substantially so, though I ean- 
not promise to place the facts precisely in ‘the 
order of time in which they occurred; nor to re- 
cite the very words that were used by the several 
parties in the course of the transaction. 

When the northern rioters were brought to 
Philadelphia, in the spring of 1799, some of their 
friends applied to Mr. Ingersoll, and to me to un- 
flertake their defence. Mr. Ingersoll was then At- 
torney General of Pennsylvania; and on consid- 
eration, I believe, declined the task. Mr. Lewis, 
either before or after. this application, was also 
requested to act as counsel for the prisoners; and 
upon his acquiescence, we repaired to the prison 
to make the necessary arrangements preparatory 
to a trial. Mr. William Ewing had been engaged 
by several ofthe riotérs, and we agreed to unite 
in the defence, as the same general facts in law, 
applied to all the cases. 

In April term, 1799, the first trial of Fries took 
place. It was conducted with great propriety 
throughout, by the court, and by the prosecuting 
officer ; and the counsel of the prisoner were per- 
mitted to address the jury at large, on the law 
and the facts, as well as to cite every authority 
which they thought proper. Fries was convict- 
ed; but on a motion made by Mr. Lewis and me, 
the verdict was set aside, and a new trial awarded. 

The second trial of Fries, upon a new indict- 
ment (the first having been discontinued by Mr. 
Rawle) occurred in May; 1800. Mr. Lewis and I 
had again, at his request, been assigned by the court 
to defend him. On the morning fixed for the trial, 
T entered the court room sometime afterthe court 
had been opened. Fries was standing in the pris- 
oner’s box, the jurors of the general panel appeared 
to be in the jury boxes, and the hall was crowded 
with citizens. On my entrance, I perceived Mr. 
Lewis and Mr. E. Tilghman engaged eagerly 
in conversation, and the gentlemen of the bar, 
generally, seemed to be much agitated. As soon 
as Mr. Lewis saw me, he hastened towards me 
on the outside of the bar, and told me, in effect, 
that a “ very extraordinary incident had occurred ; 
that Mr. Chase, after speaking in terms of great 
disapprobation of the defence at the former trial, 
declared that the court, on mature deliberation, 
had formed and reduced to writing, an opinion on 
the law of treason involved in the ease; and that 
he should direct one copy to be delivered to the 
attorney of the district, another to the prisoner’s 
counsel, and a third (after the opening for the 
prosecution) to the jury, to take out with them.” 

Here Mr. Harper rose, and said—Mr. President, 
surely it is improper that the witness should re- 
peat what Mr. Lewis told him, not in court, nor 
when the judge was present. 


Mr. Dallas, turning to Mr. Harper, said, * Sir, 


the rules of evidence.” 

Mr. Lewis and I exchanged an opinion on the 
impropriety of the conduct of the court; we de- 
termined (as I thought, when first recurring to my 
memory for the facts, and as I still think, though 
I wish not to speak positively) to-withdraw from 
the defence; and we entered the bar together. 
When there, something occurred which called 
the attention on our part, and Mr. Lewis informed 
the court, in effect, “that there was little dispute 
about the facts in the cause, and that as the court 
had deliberately prejudged the law, he could not 
hope to change their opinion, nor to serve his cli- 
ent; while a submission to such a proceeding 
would be-degrading to the profession.” It was 
then, I think, that I stated to the court, the infor- 
mation which I had received from Mr. Lewis, 
(but certainly it was either then, or, asit has been 
suggested to me by a respectable gentleman of the 
bar. at the opening of the court on the next day,) 
and I paused, to give an opportunity for contra- 
diction or explanation; for, although I had no 
doubt of Mr. Lewis’s intention to deliver a correct 
representation of what had passed, it was possible, 
and I might myself have mistaken the import of 
his communication. I cannot now state all that 
Mr.,Lewis told me, but I am confident that I 
then repeated it all to the court. No remark be- 
ing made in consequence of the pause, I proceed- 
ed to state a few comparative observations on the 
province and rights of the judge, and the prov- 
ince and rights of the advocate; and concluded 
with declining to act any longer as counsel for the 
prisoner. The court was soon afterwards ad- 
journed. These are all the material occurrences 
of the first day, which I recollect; except, per- 
haps, that soon after I came into court, I heard 
Mr. Peters remark to Mr. Chase, “I told you what 
would be the consequence. I knew they would 
take the stud.” i 

On the next day, the court was opened, Fries 
was placed in the prisoner’s box, the jury attend- 
ed, and the number of spectators was increased. 
Silence being proclaimed, Mr. Chase asked, * if 
the prisoner’s counsel were ready to proceed on 
the trial?” and Mr. Lewis and I, successively, 
declared, that we no longer considered ourselves 
as the counsel of Fries. Mr. Peters then, as well 
as at other times, expressed a great desire that we 
should overlook what had passed; he told us that 
the papers delivered the day before had been with- 
drawn, and that he did not care what range we 
took, either on the law, or the fact. Mr. Chase 
also said: “The papers are withdrawn, and you 
may take what course in the defence you please ; 
but it is at the hazard of your characters.” I 
thought the expression was in the nature of a 
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menace; that it was unkind, improper, and un- 
necessary. Mr. Lewis. observed, in effect: “ You 
have withdrawn the papers; but can you eradi- 
. cate from your own minds the opinion which you 
have formed, or the effect of your declaration on 
the attending jurors, a part of whom must try the 
prisoner ?? Mr. Chase said: “If you think to 
embarrass the court, you will find yourselves mis- 
taken.” He then asked Fries if he chose to have 
other counsel assigned? Fries answered, that he 
did not know how to act, but-that he thought he 
would leave it to the court and the jury. On 
which, Judge Chase exclaimed, “Then we will 
‘be your counsel; and, by the blessing of God, do 
you as much justice as those who were assigned 
to you.” Mr. Lewis and J lad visited Fries in 
prison during the preceding. afternoon; we had 
told him our determination to withdraw from his 
defence, unless he and his friends wished us to 
‘resume it; and we declared it to be, in our view 
of the case, his best chance to escape, as we could 
entertain ng hope of changing the opinion of the 
court. He finally left the matter to us; andI 
think Mr. Lewis in my hearing, with my concur- 
rence, advised him not to accept other counsel, if 
the court should offer to assign them. The rest 
of the facts, as stated by Mr. Lewis, correspond so 
precisely with my recollection, that I presume, 
after this recognition, it is unnecessary to repeat 
them. I wish it, however, to be properly under- 
stood that, on the second day, both the judges 
were extremely anxious to prevail on us to pro- 
ceed in the defence; and, as I understood, with- 
drew all the restrictions of the preceding day. 
We persisted, however, in our determination ; be- 
-cause, after what had happened, we deemed it the 
“best chance to save our client’s life, and not be- 
cause we wished, as has been insinuated, to bring 
the court into disgrace or odium. ‘Fries, was ac- 
cordingly tried and convicted without counsel. 
Itis proper, perhaps, to state what passed on 
the first ‘trial of Fries, as it has been much mis- 
understood or misrepresented. The general course 
of argument, on the facts, was, an attempt to show 
that the acts of Fries and his companions amount- | 
ed-to nothing more than a riotous opposition to 
the direct tax officers, or obstruction of the mar- 
shal in the execution of process, and the rescue 
of a particular description of prisoners whom the 
marshal had arrested. We drew to our aid, in 
this part of the discussion, the sections of the pe- 
nal law, and the sedition act, which provided for 
the punishment of such offences, distinct from the 
crime of treason. The general course of our ar- 
“gument, on the law, was, an endeavor to show 
that the offence did not amount to an act of levy- 
“ing war against the United States. The Consti- 
tution. defines that to be the only treason that can 
be committed; and neither the Legislature, nor 
the courts, can amplify or alter the definition. 
The words of the Constitution, however, require 
a practical exposition, This exposition can only 
be obtained by a consideration of the natural, the 
familiar, and the.reasonable import of the words 
themselves, or by. reference to a glossary of the 
English decisions on.the same branch of treason, 


expressed in the same terms, in the English stat- 
ute of Edward III. The glossary of the English 
decisions ought not to be relied on. Itis true, that 
since the English Revolution of 1688, and particu- 
larly since the statute of William IIL, (which first 
gave judicial freedom to the English bench,) the 
judges of England have been independent, as well 
as wise and virtuous; and implicit confidence 
may be reposed in their judgments, upon all mat- 
ters originally submitted to their jurisdiction. 
But the English judges, since the Revolution of 
1688, are bound to administer the law, according 
to the precedents established by the English judges 
before that Revolution; although either in crim- 
inal, or in civil matters, if the question were res 
integra, they would, themselves, have decided ina 
different way. Hence, the counsel of Fries were in- 
duced to cite common Jaw authorities, and author- 
ities under the statute of Edward III., to show (ndt 
what the law of England was, or ought. to be, not 
what the law of the United States was, or ought 
to be, but) what had been the extravagance of 
dependent judges in setting the precedents which 
the independent judges of England were bound 
to follow. Among other books they read Black- 
stone’s Commentaries, where, in illustration of a 
positive or imputed treason, the commentator cites 
the cases (under the statute of Edward IIL) of one 
man being hung asa traitor, for saying that his 
son was heir to the Crown, because he was him- 
self the owner of a tavern with the sign of the _ 
Crown ; and of another man’s meeting the same 
fate, because he wished the horn of his buck, 
which had been killed by the king, in the belly of 
the monarch. These were, indeed, the illustra- 
tions of Blackstone, and not of Fries’s counsel ; 
but what professional man need be ashamed to be 
supposed capable of resorting to the same author- 
ities to enforce an argument, which Blackstone 
had employed? Friess counsel contended that 
American judges were not under the same obli- 
gation, and that the era of our Federal Consti- 
tution furnished a favorable opportunity to eman- 
cipate ourselves from the trammels of construc- 
tions given to the words of our Constitution by 
corrupt and dependent courts, before the English 
Revolution. Resorting then, to the ‘natural, fa- 
miliar, and reasonable import of the words, it was 
urged in defence of Fries, on the first trial, that 
it was not a case of treason, but of riot, obstruc- 


.tion of process, and rescue of prisoners; that the 


discrimination in the offences was marked by the 
very distinct nature of the actions; and that the 
sedition act having treated the latter case asa case 
of misderneanor, it was a Legislative construc- 
tion that it was not a cascof treason. There was 
still ground enough for the Constitutional provis- 
ion to occupy, (an-attempt by force to subvert the 
Government, to defeat the legitimate operation of 
its principal departments, to attack or to resist its 
military power, &c.,) and, after the passing of the 
sedition act, it might be presumed such ground 
alone was intended to be occupied. ` 
On this course of argument, we could not as- 
certain the opinion of the court, nor how far the 
case of the Western insurrection would be deemed 
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to apply, ull the charge was pronounced. But. | 
after hearing the charge, and after a new trial | 
wasgranted, I confess the whole force of my mind | 
was bent to show, on the new trial, the strong dis- | 
tinction between the cases of 1794 and those of 
1799; and that even in England, there was no! 
authority since the Revolution of 1688, for con- | 
struing the offence-of Fries to be treason, uncon- 
nected with the obligation of the judges to con- 
form to the previous adjudications. 

The President. Both you and Mr. Lewis have 
stated. that the jury were present when the writ- 
ten opinions of the court were handed to the 
clerk: Could they hear what passed on the occa- 
sion $ s $ 

Mr. Dallas. Undoubtedly, sir. Ido not mean, 
however, the jury who tried Fries, but the gen- 
eral panel of jurors, from whom Friess jury | 
might -have been taken. 

The Court rose about ‘four o’clock. 


Mownpay, February 11. 
The Court was opened at 12 o’clock. . 
Present: the Managers, attended by the House 
of Representatives in Committee of the Whole; ! 


and Judge Chase, attended by his counsel. iP 


Mr Randolph observed, that it was the wish of | 
the managers that there should be no departure | 


from the ordinary rules observed in examining | 
witnesses, and that immediately after their exam- į 
ination on the part of the prosecution, they might | 
be eross-examined by the counsel for the accused. | 
Mr. Harper hoped, that no absolute rule would | 
be adopted to this effect, as circumstances might | 
arise that would justify a departure from it. The 
counsel for the respondent would without any spe- 
cial rule endeavor to conform to the mode suggest- 
ed. After afew further remarks from Mr. Martin 
and Mr. Nicholson, it was agreed to waive any 
specific motion. 
Mr. Lewis was called in; when 
- Mr. Harper put to him the following question : 
Did you at the first trial of Fries make a distinc- 
tion between resistance to.a particular law, and 
the general law of the United States, or some spe- 
cial laws of a particular nature, and state your in- į 
tention to argue that point on the second trial. 
Mr. Lewis. I was not able to answer the ques- | 
tion the other day precisely. But ‘having since | 
looked at my notes, I find that that distinction was 
made and urged. 


Henry Tilghman, sworn, 
Iwas present at the circuit court of the United | 
States, for the district of Pennsylvania, held onthe 
22d day of April, 1800. A very short time after 
the opening of the court (whether the general pan- | 
nel of jurors had been called over or not, I do not 
recollect) Judge Chase declared that the court had 
maturely considered the law arising on the overt | 
acts charged in the indictment against John Fries; 
and that they had reduced their opinion to wri- 
ting; he mentioned that he understood that a great 
deal of time had been consumed ona former trial, | 
and that in order to save time, a copy of the opin- 
ion of the court would be given to the attorney of. 


the district; another to the counsel for the pris- 
oner, and that the jury should have a third to take 
out with them. I took no notes of what passed 
either on the first or second day. Fries was tried 
on the third day, and having been appointed, with 
Mr. Levy, counsel for Heany and Getman, indict- 
ed for treason, and who were actually tried on the 
27th or 28th, I deemed it my duty to attend the 
trial of Fries, to take notes of the evidence, the 
arguments, and the charge of the judge. I donot 
recollect that Judge Chase said any more on the 
first day than what I have mentioned previous to 
his throwing a paper or papers on the table-round 
which the bar usually sit. The moment the paper 
or:papers were thrown on the table, Judge Chase 


‘expressed himself in these words; “Nevertheless, 


or notwithstanding this, (I cannot recollect which: 
expression he used) “counsel will be‘heard.” The 
throwing of the papers on the table and the ‘ad- 
dress of the judge caused some degree of agitation 
at the bar; in a short time after the judge used the 
last expression, I looked round and saw Mr. Lewis 
walking from under the gallery, towards the bar: 
Istepped towards Mr. Lewis, and met himdirectly 
opposite the entrance into the prisoner’s bar. The 
risoner, as well as I can recollect, not being then 
in court, but being brought into court some time 
that morning, I entered into conversation with Mr. 
Lewis, and as well as I can recollect, during that 
conversation, Mr. Dallas came into court. Mr. 
Dallas and Mr. Lewis had some conversation in 
my hearing, after which they cameforward to the 
bar; the paper, as well as I can recollect, was then 
handed by Mr. Caldwell, the clerk of the court, to 
Mr. Lewis. Mr. Lewis cast his eye on the outside 
of the paper, and looked down, as if he was con- 
sidering what to say. Hethrew the paper from 
him, as it appeared to me, without reading it, and 
the moment he threw the paper down, said, “my 
hand shall never be-stained by receiving a paper 
containing a:prejudged opinion, or an opinion made 
up without hearing counsel.” I cannot recollect 
which was the expression, but this was the sub- 
stance. Ihave not the least recollection that any- 
thing passed- on the third day, between the coun- 
sel for the prisoner and the court; for when Mr. 


| Lewis used these expressions, his face was not 


turned to the court, and he spoke with considera- 
ble degree of warmth; the court sat in the south 
part of the room, and Mr. Lewis (I think) turned 
his face full to the westward, when he used these 
expressions. The paper lay on the table a consid- 
erable time; after which some gentlemen of the 
bar took it up, and I for one copied it. Whether 
I took the whole of it, and all the authorities cited, 
I cannot say. The prisoner having been brought 
into court, his counsel had a good deal of conver- 
sation in my hearing, oh the subject of supporting 
or abandoning his defence; that conversation ap- 
pears to me to have been accurately stated by Mr. 
Lewis and Mr. Dallas. Ido not recollect why 
the prisoner was not put.on his trial that day, but 
the court adjourned between 12 and 1 o’clock. I 


went home, and after taking a walk, on returning, 


I saw the district attorney on my steps. Heasked 


me whether I would. have.any objection. to deliv- 


179 


HISTORY OF CONGRESS. 


180 


Trial of Judge Chase. 


ering up the copy which I had taken of the opin- 
ion of the court. I-said Ihad no objection, and 
gaveittohim. That paper was not read on the 
first, or on any other day by the court, or anything 
stated by the court, as the substance of it. On the 
next morning, to wit: the 23d, the prisoner was 
brought into court. The court asked the prison- 
er’s counsel, if they were ready to proceed to the 
trial, Mr. Lewis rose and uttered a few words, 
in order to show that they did not mean to pro- 
ceed with it. Judge Chase here interrupted Mr. 
Lewis—the particular expressions of the judge I 
do not recollect; the substance of them was, that 
the counsel were not to consider themselves bound 
by the opinion which the court had reduced to 
writing the day before; that the counsel were at 
liberty on both sides to combat that opinion. Judge 
Chase as well.as Judge Peters appeared to be very 


‘anxious that the counsel should undertake the de- 


fence of the prisoner. Judge Chase said, the cases 
-at common law before the statute of Edward the 
“Third, ought not to be read tothe court: he men- 
: tioned the case of a man whose stag the king had 
killed, and who said he wished the stag’s horns 
were in the king’s belly; he also mentioned the 
man who kept a public house, with the sign of a 
crown, and said he would make his son heir to 
the Crown. Hesaid such cases as these must not, 
shall not be cited; and I think he made use of 
these expressions: “What! cases from Rome, 
Turkey and France!” ‘That the counsel should 
go into the law, but must not cite cases that were 
not law. . 

He said that he had an opinion in point of 
law as to every case that could be brought be- 
fore the court, or else he was not fit to sit there. 
He said something (but the precise words I do not 
pretend to recollect) as to the counsel proceeding 
aceording to their consciences; he said that the 
gentlemen would proceed at the hazard of their 
‘character, and when it appeared pretty plain, that 
the..gentlemen would not proceed in defence of 
the prisoner, he said, you may think to put the 
court to difficulties; but if you do; you miss your 
aim, or words in substance to that effect. Judge 
Peters addressed the counsel, and said if an error 
chas been committed, why may it not be redressed ? 
the paper has been withdrawn—and I think both 
the judges concurred in expressing the sentiment 
that matters were to be considered as if the paper 
had never been thrown on the table. When Judge 
Peters mentioned that the paper had been with- 
drawn, Mr. Lewis answered, the paper, it is true, 
is withdrawn, but how can the court erase from 

“their minds an opinion formed without hearing 
‘counsel. A good deal more passed which I do not 
-tecdllect, having taken no notes. Mr. Dallas ad- 
-.dressedthe court, but I have no recollection of 
what hesaid. The counsel continued firm in their 
determination to abandon the prisoner: the court 
took gréat pains to induce them to act as counsel 
for theprisoner, and before Fries was remanded 
to jail, expressed their hope that the counsel would 
“think -better of: it, andappear in his defence. I 
yecollect nothing moré of what happened on the 
second day. Should. any.questions be put to me, 


they may awaken a recollection of what does not 
new occur to me. 

On the third day when the prisoner was brought 
to the bar, he was asked if he had any counsel, (I 
think on the second day, the courthad mentioned 
to him that he might have other counsel,) he said 
no, he would depend on the court to be his counsel. 
Judge Chase said, the court will be your counsel, 
and by the blessing of God, will serve you-as ef- 
fectually as your-counsel could have done. -The 
trial proceeded, and after the testmony was`giyen 
and a short statement of the case made by the dis- 
trict attorney, the judge charged the jury ; he told 
them they were judges of the law as well as the 
fact. He stated to them that cases determined in 
England, before their Revolution, should not be 
received by the court. Ihave my notes of the 
charge; he stated the law very much in the man- 
neras it was stated by Judge Paterson in the trial 
of Mitchell. for whom I was counsel. I cannot 
undertake to recollect anything further than I have 
already stated. $ mi e 

Mr. Randolph. . I understood you to have stated 
that the written paper thrown or handed down by 
Judge Chase on the table produced a considerable 
degree of agitation at the bar.—From what do 
you conceive that agitation arose? 

Mr. Harper said he would take the opinion of 
the court, at some stage of-the business, as to what 
was proper testimony. ‘On Saturday there had 
been an opinion and argument interwoven in the 
testimony given. He paid great deference to the 
opinion of the witness, but he submttted it to the 
decision of the court whether it was proper to re- 
quire it. 

The President. The gentleman may vary the 
question, so as to attain his object, by inquiring 
as to the facts that took place. ; 

Mr. Randolph then said, I ask, with the permis- 
sion of the court, whether in the course of your 
practice, which I understand to have been long 
and extensive, you have ever witnessed a similar 
proceeding. 

Mr. Key. I shall object to that question. I 
pray the opinion of the court, whether, in order to 
abridge time—— 

The President desired that the question might 
be in the first instance reduced to writing. | 

It was accordingly reduced to writing as fol- 
lows: , 

Question 1st. You say that when the written 
opinion of the court was thrown on the table, it 
produced considerable agitation among the gen- 
tlemen of the bar. What did you conceive’ tò be 
the cause of that agitation ?—Which being read 
by the Secretary, ` 

Mr. Bayard moved that the Senate should with- 
draw.—The motion was lost on a division. 

The question was then taken on receiving the 
proposed question, and passed in the negative by 
an unanimous vote. 

Mr. Randolph then submitted in writing, 

. Question 2d. In the course of your practice, 
which is understood to have been long and ex- 
tensive, did you ever witnessa similar proceeding 
on the part of the court ? 
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To the putting of this question, Mr. Martin 
withdrew the objection, which had previously 
been made. 

Mr. Tilghman answered: I have been in the 
practice of the law for thirty-one years, and have 
no recollection of a similar proceeding. 

Mr. Randolph. When Mr. Chase, after throw- 
ing.or handing down the papers, went on to say 
that counsy! would be heard, did he go on to say, 
or not, that counsel, when heard, must address 
themselves to the court and not to the jury? 

Mr. Tilghman. Iam confident that at that time 
he said nothing of the sort, nor do I recollect that 
he said any such thing at any other time. If he 
did it escaped my recollection, which is very strong, 
as-to what was said by the judge when he threw 
down the paper or papers. 

Mr. Harper. You have said that you are per- 
fectly clear, that when the paper was delivered or 
thrown down, the court did not say the counsel 
must address themselves to the court and not to 
the jury, and I understand you also io say that 
you haveno recollection that they said any such 
thing at any other time. 

A E] Tilghman. I have no recollection that they 

id. 

Mr. Harper. Have you any recollection that 
the court, at that time prevented the counsel from 
proceeding ? 

Mr. Tilghman. I have not. 

Mr. Harper. Did the court forbid them during 
the proceedings, -or on the trial, to cite cases ? 

a Tilghman. There were no counsel at the 
trial. 

Mr. Harper. Did Judge Chase at any time say 
that they would prohibit their reading the acts of 
Congress to the jury ? 

Mr. Tilghman. I do not reccollect that he did. 

Mr. Harper. Was anything said about the se- 
dition law, and the act—— d 

Mr. Tilghman. I do not recollect that there was. 
_ Mr. Harper. Did Judge Chase express any dis- 
approbation of the conduct of the circuit court on 
a former trial in suffering those acts to be read ? 

Mr. Tilghman. I do not recollect that he did. 

Mr. Hopkinson. I think you have stated that 
you attended the trial of John Fries throughout? 

Mr. Tilghman. I did. 

Mr. Hopkinson. Did you see any disposition, or 
act, or conduct of the court; ealculated to oppress 
the prisoner ? - 

Mr. Nicholson objected to this question being 
put, and Mr. Hopkinson said, that to avoid all dif- 
ficulty, he would waive it. . 

Mr. Martin. Has it been the usual practice in 
the courts of Pennsylvania for the judges to de- 
clare to the jury what is the law in criminal cases ? 

Mr. Tilghman. They always in their charge to 
the jury state the law and the evidence, and apply 
the law to the evidence. 

To an interrogatory offered by Mr. Martin, 

Mr. Tilghman answered. The court generally 
hear the counsel at large on the law, and they are 
permitted to address the jury on the law and the 
fact; after which the-counsel fot the State con- 
cludes ; the court then states the evidence to the 


jury, and their opinion of the law, but leaves the 
decision of both law and fact to the jury. 

To another interrogatory of Mr. Martin, as to 
the practice of the courts, Mr. Tilghman replied, 
that counsel generally take that course which they 
consider best calculated to. benefit their. clients. 
In capital cases, he did not recollect the court stop- 
ping gentlemen of character in any course they 
thought fit to adopt. 

Mr. Nicholson. In your practice in Pennsyl- 
vania, or Delaware, where I understand you have 
practised, did you ever hear the court undertake 
to inform the jury of their opinion of the law be- 
fore the prisoner’ counsel had been heard 2 

Mr. Tilghman. I do not recollect I ever did. 

In answer to a question, 

Mr. Tilghman said, in the charge to the jury, 
the contents of the paper containing the opinion 
of the court, and which had been withdrawn, were 
never alluded to; nor ia the least alluded to when 
it was thrown down or delivered. 

Mr. Nicholson. You have stated that the opin- 
ion was not read to the jury. Iask whether when 
this paper was laid on the table the jury was sworn? 

Mr. Tilghman. No. They were not sworn till 
the next day but one. l 

Mr. Nicholson. Were the general panel then- 
in court ? 

Mr. Tilghman. According to my recollection 
the ear panel attended with great punctual- 
ity. I this morning looked over my notes and I 
took down those that were challenged by Fries, 
and those that tried him, in order to assist me in 
making my challenge in the case of Heany and 
Getman. But I do not know that I then saw the 
face of any of them. It is proper to state that the 
common jury as soon as the court is opened gen- 
erally walk forward into the jury box, which holds 
only eleven, a chair being placed for the twelfth— 
the other jurors take their seats behind those, in 
another box, or remain in the hall of the court. 

Mr. Nicholson. The judge declared that the 
counsel for the prisoner might proceed at the haz- 
ard of their characters ? 

Mr. ‘Tilghman. Ithink those were the words 
he used. 

Mr. Nicholson. Were the general panel, at this 
time, in a situation to hear what was said ? 

Mr. Tilghman. Certainly, sir, this was on the 
second day. : ; ; 

Mr. Randolph. Before the written opinion was 
handed down, did not Mr. Chase or the court de- 
clare that the question of law had been settled in 
the case of Vigol and Mitchell ? 

Mr Tilghman. On the trial of Fries they did 
cite this case and rely upon it. Ifthe court will 
indulge me I can turn to my notes. Judge Chase 
stated the opinion of the court in his charge tothe 
jury to be the same as in the case of Vigol and 
Mitchell. . 

Mr. Randolph. Did he say that the opinion in 
the case of Vigol and Mitchell was the opinion 
contained in that paper? 

Mr. Tilghman. I do not remember. Many 
things might have happened, of which I have no 
recollection, as I did not take notes at the time. 
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Mr.Campbell. How many of those papers were 
thrown down or given to the clerk ? ` 
= Mr Tilghman, I cannot say with perfect cer- 
tainty. But I stated before, that one was handed 
to the attorney of the district, another to the coun- 
sel for the prisoner, and the third to the jury, to 
take out with them. i 

“Mr. Campbell. ‘Was there sufficient time before 

the papers were withdrawn, for the jurors or other 
“~persons’to have read them ? ae ; 
: Mr. Tilghman. [stated before thatthe court rose 
‘between ‘twelve and one‘o’clock. The jury were 
notin a situation to-have access to the bar table.: 
After the paper lay for some time, several of the: 
bar employed: themselves in copying ite I have 
no recollection that ony one of the papers were: 
-handed into the jury ‘box. . i 

President. At what hour were they withdrawn? 

“Mr. Tilghman. I think on the same day, be- 
tween. one and two o’clock, that the district at- 
torney called on me. I am pretty certain that the 
papers ‘thrown down-were not taken away, but 
remained in the hands of the court. 

“Mr. Campbell. Can you say how many copies 
were taken? 

_Mr. Tilghman. Not precisely. I took one; and 

' Mr. Thomas Ross another. T believe we copied 
them at the same time, ButIdonot know of my 
own knowledge that any person transcribed them. 
Now I recollect, I think I saw one or two others 
also taking copies. 

Mr. Campbell. Do you know whether all those 
taken were withdrawn ? 

Mr, Tilghman. I do’not. I only know that 
mine was withdrawn. 

“Mr. Nicholson. Did you‘hear the subject spoken 
of generally that day ? 
‘ Mr. Tilghman. Those who ‘copied the paper: 
spoke on the subject to each other. i 
<4Mr. Nicholson. I ask whether it-was a subject: 
of general conversation ? f : 

“Mr Tilghman. Very much so, among the gen-: 
tlemen ofthe bar.. 

Mr. Nicholson. - You have said that it is a 
usual thing in thecotrts of Pennsylvania for the: 
judge to charge the jury after the counsel on both 
sides have spoken. Do: ‘you recollect to have | to me most‘regular to quash all the previous pro- 
seén acourt reduce their charge to writing, and | ceedings. I made a motion to this effect, which 
give it to the jury? OTE į was granted. On the same-day the court charged 

Mr. Tilghman. Never. |the- grand jury, and I sent to them ‘bills: against 

Sieh eee . | John Fries, and other persons charged with trea- 

< Wiliam S. Biddle, sworn. {son and other offences. The bill agaiust John 
Mr. Randolph. Were you present at the trial] Fries was returned on the 16th a true bill, and he 
of. John Fries? © was immediately brought up, arraigned and 

Answer. I was. { pleaded notguilty. Messrs. Lewis-and Dallas ap- 

“Mr. Randolph. Were you present when the | peared as counsel for Fries. “Copies of the indict- 
written opinion of the court-was handed down? | ment, and lists of the jurors and witnesses were 

From the length “of time which has passed | furnished. ito Fries- as directed by law.. The 

ot avery distinct recollection of the cir-| bringing on the trial was postponed on account 
cumstances that occurred. i | of the absence of George Mitchel, whom I'deemed 


Mr. Randolph. Were there other copies taken? 

A. I know of one takén by Mr. Rawle. ` 

Mr. Randolph. Was any application ever made 
to you to deliver up the copy inorder to de- 
stroy it? ae l ; 

A. Never. i 

Mr. Randolph. Did you communicate to any 
person the substance of the copy?) 55 0 S 

A. Never, until during the last session’ of 
Congress, in Conversation with Mr. Dallas, J 
mentioned my being possessed of it, and he ex- 
pressing å desire to see it, I stepped over to my 
office and brought it. 

Mr. Randolph. Although you did not take a 
‘copy of it verbatim, did you take the substance 
of it? 

A. I did. f . 

Mr. Randolph. Would you know that copy ? 

A. I subscribed my name toit, . _ j 
: Mr. Randolph. Is that the paper? (showing 
him a paper.) Se 

Aw Yes, it is. sf : 

Mr. Randolph. Did you hear much’ conversa- 
tion about the paper at that time ? 

A. [have no distinct recollection; I attended 
the trial of Fries and others for treason, but I do 
not recollect any conversation about it. 

Mr. Randolph. Can you tell whether the con- 
tents became known to any of the jurors ? 

A. I cannot. 

Mr. Harper. I observe the paper contains notes 
and references to authorities; were they taken 
from the paper handed down by the court, or 
were they made by yourself? l 

A. I cannot say as to those at the bottom; 
those at the end were all my own. 

Mr. Martin. Do you know whether the judges 
or the district attorney knew you had-a copy? 

A. Ido not. MIE 


William Rawle, affirmed. 

The circuit court of the United States sat in 
Philadelphia in April, 1800. As the former pro- 
ceedings in relation to the prisoners indicted for 
treason were ‘considered at an end, except from 
the intervention of an act of Congress, it appeared 


M dolph: Did: you take a copy of that} to bea material witness. According to my best 
opinion, and was that copy the whole ora part | recollection it was not intended that John Fries 
oft? Oor ma pas - | 4 should ‘be tried on the 22d, the first day alluded to. 

‘A. I did take á copy iw part; I took the sub-|Teannot say that John Fries was then at the bar. 


stance in regard’ 


othe point of treason, but I be-| That-ciréumstance does not appear oh the min- 
lieve I did not copy the whole > = === 


Lutes of the-elerk of the court. It was certainly 


" ‘were over. 
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not my intention that he should have been brought 
up, but he may possibly have been brought through 
mistake. Shortly after the court met, Judge 
Chase observed, that as much time had been lost 
on: the former trial or trials, the court had deter- 
mined to express their-opinion. in writing, on the 
point of law, that they might not be misunder- 
stood; that they. had therefore committed: that 
opinion to writing, and that the clerk had made 
copies of it, one of which should be given to the 
district attorney, one to the counsel for the pris- 
oner;.and-one the jury should take out with them: 
as these words were pronounced, several papers, I 
think three, were handed down or thown down, 
as-it- were; my back.was to the. court, and whe- 
ther this was done by Judge Chase-or the clerk, I 
know not. Timmediately took up the one in- 
tended for me. and: began to read it, but casting 
my eyes to.the opposite side of the table, Isaw 
Mr. Lewis with another copy. before him; looking 
as it, apparently with great indignation, and then 
throwing it on the table. I am pretty clear noth- 
ing passed between the court and the counsel 
in the course of that morning. I observed much 
agitation dmong the gentlemen of the bar, who 
were conversing with each other with apparent 
warmth; but having at that time a very. great 
burden of criminal prosecutions on me, my at- 
tention was much engaged, and I did not hear 
distinctly what was said, nor did I know, until 
the court rose, that there was a probability of the 
counsel for John Fries declining to act. I think 
that twenty-one persons were that day brought 
before the court charged with seditious combina- 
tions; and who submitted tothe court. The court 
rose pretty early. in. the. morning, and intimated 
that I should not call any witnesses in relation 
to the submissions until the trials for treason 
When the court rose I learnt from 
several gentlemen, that Mr. Lewis and Mr. 
Dallas were disgusted: with the conduct of the 
court, and meant to. decline acting as counsel for 
Fries, and I have an indistinct recollection that I 
heard something of this kind drop from Mr. Dallas 
himself. I went home, and had‘been there but a 
few-minutes, when Judge Chase and Judge Peters 
camein. We went into another.room, and Judge 
Peters began by expressing a good. deal of uneasi- 
ness, from an apprehension that the gentlemen 
assigned as counsel for John Fries would not go 
on. Judge Chase said he could not suppose that 
that would be the consequence. I supported: the 
idea which Judge Peters had expressed; I told 
him the geatlemen of the Philadelphia bar were 
men of much. independence and character, and 


that unless those papers were withdrawn, and the- 


business conducted.as usual at our bar, they pro- 
bably would desist from: conducting the defence. 
My recollection at this distance of time cannot. be 
very distinct, but Iam pretty well. satisfied that 
Judge Chase expressed his regret that the conduct 
of the court should.be so taken, and said, that he 


did not mean that anything which he had‘done1 


should preclude the counsel-from making-a de- 
fence in the usual manner. Judge Peters asked 
if L-would: consent: to go out, and undertake to 


recover the papers; I said I had no objection, and 
both the judges concurred in requesting me to do 
so. I recollected seeing Mr. Edward Tilghman 
and Mr. Thomas Ross engaged in making copies. 
I did not recollect'to have seen any others so en- 
gaged. I went to their houses and: asked for the 
copies, which were readily given, and took them 
to Mr. Caldwell, clerk of the court. I asked him 
if he had noticed any others to have been taken? 
He said, he thought a copy had been taken by 
Mr. William. Meredith. I desired him to go to 
him-and endeavor to recall it. I did not know 
that Mr. Biddle, who was then a student in my: 
office, had taken a copy in part, or I should have de- 
sired him to giveitup. From- some circumstances 
which I do-not recollect, I find that I. did not hand: 
my own copy to Mr. Caldwell. {now have it in. 
my possession. The paper was not read, I think, 
by any but those who transcribed it, and I enter- 
tained an anxious hope, after what had taken 
place, that the gentlemen would proceed with the 
defence of the prisoner. I shall now take the- 
liberty of referring to some original notes made: 
by me at the time—from which I can state what 
passed the following morning. So far as they 
go | believe them accurate, though they may not 
enable me to relate all that was said. On the 23d 
April, John Fries-was brought and put to the bar, 
Messrs. Lewis and Dallas attending. -The court 
asked if we were ready to proceed. Mr. Lewis 
rose and said—If employed by the prisoner, I should 
think myself bound to proceed, but being assigned 
—he was here interrupted by Judge Chase, who 

said, “you are not bound by the opinion delivered 
yesterday you may contest it on both sides.” Mr. 
Lewis answered—I understood that the court had 
made up their minds, and as the prisoner’s counsel: 
have aright to makea full defence, and address 

the jury both on the law and the fact, it would 

place me in too degrading a situation, and there- 
fore I will not proceed. Judge Chase answered 
with apparent impatience—“ You are at liberty 
to proceed as you think proper, and address the 
jury and. lay down the law as you think pro- 
per? Mr. Lewis answered, with considerable 

emphasis, I will never address the court in a 
criminal caseʻon a question of law. He then 
took a pretty extensive view on the propriety of 
going into cases decided before the Revolution 

and said, if he was precluded from showing that 

the judges since the Revolution in England had 

considered: themselves bound by the decisions 

before the Revolution, which ought not to be the 

doctrine in this country, he must decline acting as 

counsel for the prisoner. Judge Chase answered, 

sir, you:must do as you please. Mr. Dallas then 

addressed the court. He contended that the 

rights of advocates had been encroached upon by 

the proceedings of the day before. He went into 

a general view of the ground taken by Mr. Lewis, 

and concluded with his determination not to pro- 

ceed as counsel for John Fries. 

Judge Chase then observed; no opinion has been 
given as to facts in this case. Iwould not let the 
witnesses be examined in the combination cases, 
because I would not let the jury hear them before 
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the trial of Fries came on. As to the law, [knew 
that the trial before had taken nine days; that 
many common law cases were cited,such as wish- 
ing a stag’s horns in the King’s belly, and that of 

a man’s saying he.would make his son heir to the 
Crown; such eases ought not, shall not go to the 
jury. No case can come before me.on which I 
have not a decided opinion as to the law, other- 
wise I should not be fit to preside here. I have 
always conducted myself with candor,and I meant, 
gentlemen, to save you trouble. -It is not respect- 
ful, nor is it the duty of counsel, to say they have 
a right to offer anything they please. What! de- 
cisions in Rome, France, Turkey? No lawyer 
will say that common law cases are law under the 
statute of Edward the Third, nor justify those 
judges who overset the statute of William, and over- 
rule the necessity of having. two witnesses to one 
ovett act, and to admit hearsay testimony to prove 
matters of fact. . It is the duty of counsel to lay 
down. the law, but not.to read cases that are not 
Jaw. Having thus explained the meaning of the 
court,you willstand acquitted or condemned to your 
own.-consciences,as you think proper to act.. But, 
gentlemen, do as you please. The course willbe, 
the District Attorney will open the law, state his 
case, and produce his witnesses. You are at lib- 
erty to: controvert the law as to the matter, but 
the manner must be regulated by the court. Judge 
Peters said you are to consider every everything 
done yesterday. as withdrawn. Mr. Lewis re- 
plied, true, sir, the papers are withdrawn, but the 
sentiments still remain, I shall not therefore act. 

Mr. Dallas expressed the same determination, 
which I did not take down. 

. A pause for a few moments took place, when 
Judge Chase said, you cannot put the court into 
a difficulty by this: conduct, gentlemen ; you do 
not know me if you think so; and desiring the 
persons between him and the prisoner to stand 
aside, and addressing himself to John Fries, he 
asked, are you desirous of having other counsel 
assigned you, or will you go on to trial without? 
John Fries, after a pause, said he did not know 
what to do; he would leave it to the court. Un- 
der these circumstances I felt a repugnance to go 
on with the trial, not wishing to act in a case so 
extremely singular. I therefore: moved to post- 
pone the trial to the next day ; the court readily 
concurred, and Fries was remanded to jail. 

On the 24th, Fries was brought to the bar again. 
Judge Chase asked him if he had any counsel. 
He told the court that he relied on them as his 
counsel, and he expressed himself with a degree 
of firmness and composure that convinced me that 
his. decision was formed on. mature reflection. 
Then, Judge Chase answered, by the blessing of 
God. we will be your counsel. and do you as much 
justice.as those assigned you. 

The jury were then called over, and the court 
took. pais. to inform Fries of his right to chal- 
lenge thirty-five. without cause, and as many 


others as he could show cause against. - In every- 


instance. they appeared extremely anxious that he 
should defend’ himself..-‘There were one or two 


friends. near him, 1 believe, to assist him in his 


challenges. After the jurors had been severally 
passed by him, and before they were sworn, the 


‘court directed that they should séverally be asked 
whether they had delivered an opinion on the 


subject. The first juror said-he had-not, and was 
sworn; the second said he had; he was then 
sworn to. make true answers; and he ‘declared 
that he had in a conversation said that these men 
ought to be punished ; the court directed. this per- 
ante be set aside, and he was not sworn on the 
trial. . 

The court afterwards directed the question to 
be somewhat altered: “ Have you formed or de- 
livered an opinion,” &c.? Before this question: 
‘was put to more than three persons, it was again’ 


altered; and put in these words: “Have you 


formed and delivered an opinion ?’ Three, in- 

cluding. the .one-already. mentioned, answered af- 

firmatively, and were.set: aside. The prisoner 
challenged, without cause, thirty-four of the panel. 
Twelve jurors. were then sworn, and I: opened: 
the case in a very brief manner, laid down the 

law, and adduced the testimony. The trial lasted 

till the afternoon, and_till the next day; the court 
retired twice for refreshment and repose. John’ 
Fries called no witnesses. But at the end of the 

examination of each witness called on the part of 
the prosecution, Judge Chase reminded him that 

he had a right to put any question to the witness 

that he thought proper, and told him to-be cau- 

tious not to put any question the answer to which 

might injure him. When the evidence on the 

part of the prosecution had closed, John Fries ex-- 
pressed his determination to call none on his part. 

I then addressed the jury in as brief a manner as 

I could, consistent with the duty I had to perform, 

for I severely felt the unpleasantness of the situa- 

tion in which I stood, acting against a man tried 

on a capital charge without professional assist-- 
ance. . The court then charged the jury; who re- 
tired, and in about half an hour returned with a 

verdict of guilty. - These are all the general facts: 
I recollect in relation to the trial. 

Mr. Randolph. Did you on the first day, the 
22d of April, hear Mr. Lewis express in court any 
sentiments in regard to the paper which you'say 
he viewed with such indignation ? : 

Mr. Rawle. I have no recollection of hearing. 
Mr. Lewis say one word on that day. = 

Mr. Randolph. You stated that on the next day 
Mr. Lewis, when told by the court to proceed as 
he thought proper, answered that he never would 
address the court in a crimjnal case on a point of 
law, and urged the propriety of citing. cases be- 
fore the Revolution, to show that the English 
judges since the Revolution thought themselves 
bound by eascs before the Revolution, which 
ought not to be the law in this country, and that 
if he was not permitted to do this, he would be 
obliged to abandon the defence ? 

Mr. Rawle, Yes, sir. 

Mr. Randolph. Did you hearany opinion given 
by the court which warranted Mr. Lewis in the 
opinion that he was precluded from citing such 
cases? _ és . ; 

Mr. Rawle. On the 23d, I did understand the. 
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court to say that such cases should not be cited, 
becausė they tended tò mislead the jury. But at 
no time did I hear the court say that counsel were 
recluded from addressing the jury on the law, 
ut it was said that as to the authorities cited, it 
must be determined by the court whether they 
were admissible or not. 

Mr. Randolph. You stated that both the judges 
after the adjournment came to your house. Was 
your house their place of abode? 

Mr. Rawle. No, sir. 

Mr. Randolph. At what hour did they call? 

Mr. Rawle. About ten o’clock. 

Mr. Randolph. And that Judge Peters expressed 
, an apprehension that Messrs. Lewis and Dallas 
would not go on? . 

Mr. Rawle. Yes, sir. 

Mr. Randolph. On what grounds did he ex- 
press this apprehension ? 

Mr. Rawle. I do not know. 

Mr. Randolph. Have you any recollection of 
any grounds for such an apprehension, except that 
which arose from the general character of the bar? 

Mr. Rawle. ‘f have already stated that I under- 
stood there was a measure of that kind in con- 
templation. I have a faint recollection of having 
heard something of that kind fall from Mr. Dallas. 

Mr. Randolph. Did you express to the judges 
that. your opinion was drawn from any other 
source than your general knowledge of the bar ? 

Mr. Rawle. I do not recollect that I did. 

Mr. Randolph. Mr. Chase expressed his regret, 
and said he did not mean to preclude the counsel 
from proceeding in the trial in the usual manner. 
Was the course pursued in the case of Fries in 
the usual manner ? 

Mr. Rawle. I never saw a similar circum- 
stance take place at.our bar during the whole 
course of my life. : 

Mr. Randolph. Is it usual for the court to give 
a general opinion on the law before counsel are 
heard ? 

Mr. Rawle. Never, except on their general 
charge to the grand jury. They sometimes iu- 
quire of the gentlemen who prosecute, what are 
the offences likely to be presented, in order to in- 
form the grand jury what it is their duty to do, 
” and to make their charge more pointed. 

Mr. Randolph. Did you ever hear of its being 
done-in a particular case before the court ? 

Mr. Rawle. Not that I recollect. 

Mr. Randolph. Do you know whether much 
conversation took place at the bar on this novel 
opinion thrown down on the table ? 

Mr. Rawle. I stated before that I had a great 
burden of criminal cases to manage; as I was 
situated it was not in my power to keep up the 
usual colloquial intercourse, and I cannot recol- 
lect any conversation until that which I have 
mentioned. 

Mr. Randolph. Do you suppose that the act of 
delivering the opinion in writing was so public as 
to attract the notice of the jurymen that were 
attending ? 

Mr. Rawle. From the number of the jurymen, 
and from the construction :of the court-room, I 


think that a considerable proportion must have 
paid attention to the transaction. 

Mr. Randolph. If you heard Mr. Lewis use no 
language on the opinion of the court, whence do 
you infer his indignation ? 

‘Mr. Rawle. From his countenance, and the 
manner of his throwing down the paper. 

Mr. Randolph. Was it such as to attract the 
attention of those in court ? 

Mr. Rawle. If they saw him, they must have 
been struck with the manner in which he ex- 
pressed his indignation. It was very strong. 

Mr. Randolph. Did you hear Mr. Chase say, 
that if the prisoner’s counsel had any objection as 
to the law, as laid down by the court, they must 
address the court and not the jury ? 

Mr. Rawle. I have no recollection of hearing 
such an expression fall from Judge Chase at any 
time. be 0 

Mr. Nicholson. You stated much of your tes- 
timony from your notes. I would‘ask, sir, were 
those notes taken at the time, and in the order 
they stand arranged ? 

Mr. Rawle. Precisely so, sir. 
in court. 

Mr. Nicholson. What was there in the conduct 
of Judge Chase that induced the counsel to infer 
that they would be precluded from citing the 
statutes of the United States which have been re- 
ferred to ? 

Mr. Rawle. I cannot say from what circum- 
stance, unless from a recollection of the strenuous 
opposition made on a former trial on the part of 
the prosecution to the course then adopted. 

Mr. Nicholson. Judge Chase also declared: 
“No case can come before us on which I have not 
an opinion as to the law, otherwise I should not 
be fit to preside here.” Was there anything 
which took place prior to this on which Mr. 
Lewis founded the opinion that he would be com- 
pelled to address the court and not the jury ? 

Mr. Rawle. It appeared to me that it arose 
altogether from misapprehension. Nothing fell 
from the court in my hearing, either in public or 
in private, which tended to control the counsel 
from speaking, or to withdraw the consideration 
of the law from the jury. There appeared to be 
much misapprehension; and I observed that the 
court did not set him right as explicitly as might 
have prevented part of this misapprehension. 

Mr. Randolph. I think you said that you en- 
tertained at the time of your conference with the 
judges an anxious hope that the gentlemen would 
be induced to proceed. If there is no impropriety 
in the question, I wish to know the cause of the 
great anxiety you felt on that subject, which in- 
duced you to become the agent of calling in the 
papers containing the opinion of the court? 

Mr. Rawle. My reasons arose from an antici- 
pation of those unpleasant sensations, which I 
would never wish my greatest enemy to feel, that 
of conducting a trial, in a capital case, and stand- 
ing alone against a man without counsel. It is 
easy to conceive that my hopes may have been 
anxious that I might not be placed in such a pain- 
ful situation. 


I made my notes 
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Mr, Nicholson. I will ask you whether you 
took notes of what passed-on the first day ? 

Mr. Rawle. I did not. í 

` Mr. Harper. Inform the court whether Judge 
Chase did, at any time during the proceedings, 
say that he would restrict the counsel of Fries 
from citing any statutes of the United States to 
the jury, and especially the sedition law? 

Mr. Rawle. I do not recollect that: he did. 

Mr. Harper. Did he say that he disapproved of 
the conduct of the former circuit court in.permit- 
ting the statutes of Congress to be read ? 

Mr. Rawle. He-did not. I never heard any 
such expression. from Judge Chase in relation. to 
the statutes. Ply oe 

Mr. Harper. Have you the paper in your. pos- 
session which was thrown down on the table? 

Mr; Rawle. Ll have it in my. pocket: > 

“Mr. Harper. Will you please to produce it ? 

. Mr. Rawle; This is it; (handing it to. Mr. 
Harper) oe o e. ; 
= Mr. Harper. Do you know in whose hand- 
writing it is? 

Mr. Rawle. In that of the assistant clerk of the 
court, Mr. Bond. ` 

Mr. Harper. We will offer this paper in. evi- 
dence. 

Mr. Harper then read the paper, as follows, be- 
ing exhibit No.2: - 

“ The prisoner, John Fries, stands indicted for 
levying war against the United States. 

* This Constitutional definition of treason is a 
question of law. Every. proposition in any stat- 
ute (whether more or less distinct—whether easy 
or difficult to comprehend) is always a question 
of law. 

“ Whatis:the true meaning and true import of 
the statute, and: whether the case stated comes 
within the statute, isa question of law and not of 

fact. The question in an indictment for levying 
war against (or adhering to the enemies-of). the 
United States, is ‘ whether the facts stated do not 
amount to levying war? : 

“It is the duty.of the: court in this, as in all 
criminal cases, to state to the jury their opinion 
of the law arising on the facts; but. the jury are 
to decide on the present, and in all criminal cases, 
both the law and the facts, on their. consideration 
ofthe whole case. ` : 

“The court heard the indictment read on the 
arraignment of the prisoner, some days past, and 
just now on his trial, and. they attended to the 
overt acts stated in the indictment. 

“Itis the opinion of the court that any insur- 
rection or rising of any body of people, within the 
United, States,'to attain or effect, by force or vio- 
lence;any object ofa great public nature, or of pub- 
li¢’'and@.general (or national) concern, is a levying 
waragainst the United States, within the con- 
templation and: construction of. the Constitution 
of the: United States. 

“ On this general position, the court are of opin- 
ion that-aty such insurrection or rising to resist 
or to prevent by force or violence the execution 
of-any statute of the. United States, for levying or 
collecting taxes, duties, imposts, or excises; or for 


calling for the militia to execute. the laws of the. 
Union, or for any other purpose, (under any pre- 
tence, as that the statute was. unequal, burden- 
some, oppressive. or unconstitutional,) is a levy- 
ing war against the United States within the Con- 
stitution. : 

“The reason for this opinion is, that an insur- 
rection. to resist or prevent by force the execution 
of any statute, has a direct tendency to dissolve 
all the bonds of society, to destroy all order, and: 
all laws, and also all security for the lives, lib- 
erties, and property of the citizens of the United 
States. i 

“The court are of opinion that military wea- 
pons (as guns and: swords, mentioned- in the in- 
dictment) are not necessary to make such insur- 
rection or rising amount to levying war; because 
numbers may supply the want of military wea- 
pons; and other instruments: may effect the in- 
tended mischief. The legal guilt of levying war 
may: be.ineurred without the use of military wea- 
pons or military array. - 

“The court are of: opinion that the assembling: 
bodies of men, armed and arrayed in a warlike 
manner, for purposes only of a private nature, is 
not treason, although the judges and peace offi- 
cers should. be-insulted or resisted; or even great: 
outrage committed to the persons and property of 
our citizens. . 

“ The true criterion to determine whether acts 
committed are a treason or a less offence, (as a 
riot,) is the quo animo the people: did assemble. 
When the intention is universal or general,.as to. 
effect some object of a general public nature, it 
will be treason, and cannot be considered, con- 
strued, or reduced to a riot. The commission of. 
any number of felonies, riots, or other misdémean- 
ors, cannot alter their nature so as to make them. 
amount to treason; and, on the other hand, if the 
intention and acts combined amount to treason, 
they cannot be sunk down to a felony or riot. 
T'he intention with which any acts (as felonies, 
the destruction of houses, or the like) are done, 
will show to what class of crimes the case belongs. 

“The court are of opinion that if a body of peo- 
ple conspire and meditate an. insurrection, to re- 
sist or oppose the execution of any statute of the 
United States by force, that they are only guilty. 


‘of a high misdemeanor; but if they proceed to 


carry such intention to execution by force, that 
they are guilty of the treason of levying war, and 
the quantum of the force employed neither lessens 
nor increases the crime; whether by one hundred 
or one thousand persons is wholly immaterial. 
“The court are of opinion that a combination 
or conspiracy to levy war against the United 
States is not treason, unless combined with an 
attempt to carry such combination or conspiracy 
into execution; some actual force or violence must 
be used in pursuance of such design to levy war, but 


‘that it is altogether immaterial whether the force 


used is sufficient to effectuate the object; any 
force; connected with the intention, will consti- 
tute the crime of levying war.” : 
Mr: Harper. I will ask you one question. Do 
you recollect whether, after the verdict of guilty: 
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was brought in against John Fries, the court gave | place at the time. With regard to those parts of 
him information of his right to makea motion for | the statement not made by me, a reference to them 
an arrest of judgment? ` | will call to my recollection the facts mentioned in 

Mr. Rawle. When the verdict was brought in, | such parts. If I state anything which I do not 
the court briefly told him he might be heard then | distinctly recollect, upon adverting to the state- 
or at a future day. When he was = ment, I will explain the actual situation of my 


brought up for sentence, they told him, if he, or | mind on that point. ; 
any person for him, could point out any error or; Mr. Nicholson. If I understand the witness, it 
irregularity in the course of the proceedings, | is not his intention to give the paper jin his hand 
they should be patiently heard; and in like man- | as evidence, but merely to refer to it for the pur- 
ner Judge Chase addressed the other prisoners; | pose of refreshing his memory. 
the Same question was put to all that were; Mr. Harper. Ido not understand the way in 
found guilty. They answered, that they had | which it is meant to use the paper. I apprehend 
nothing to say. - i . that it isa rule of evidence that nothing but notes 
Mr. Hay being called, and not immediately ap- | made at the time of the transactions related can 
pearing—~ a be received as evidence. I therefore am of opin- 
Mr. Harper observed: this witness was called on | jon that a reference to this statement is inadmis- 
an article subsequent to that on which the wit-| sible, because a part of it is made by others, and 
nee already examined had testified. He would | none of it made at the time. 
submit a proposition to the honorable Managers,! Mr, Rodney. When 2 
: $ 5 fe we advert to what has 
to go through at Hel time the whole of the testi- | been stated by the witaess, who says he does not 
mony on each article. It might not be the reg- mean to state in evidence anything in the paper 
ular course, but if gentlemen assent to it, said Mr. | of which he has not, independently of it, a’ dis- 
a we shall prefer na it will be eae ina ee to | tinct recollection, I think it is within the law to 
the witnesses, many of whom may be discharged | admit him to avail himself of it. I apprehend 
pre ue ae te repeal is gone through. ! that had I attended the trial of Callender, and 
; i andolph. Though this mode may have ! taken minutes, and others had attended and not 
me advantages, it = attended with its difficulties. ‘taken notes, if by recurring to my notes there 
beea W h e me to support more than | should be recalled to their recollection facts so dis- 
one TOR esr VYLE Sini to oo anida ma i tinctly that they could swear to them before the 
no objection to this course; but with regard to | court, it would be competent to admit their refer- 
the subsequent articles I have. À | ence to such:notes: 
President. If the gentlemen are agreed, I will! My, Campbell inquired whether the objection 
take the sense of the Senate on the course to be | were not confined to that part of the statement 


pursued, signi not made by the witness? 
Mr. Randolph. It is the wish of the Managers | Mr. Harper said the objection related to the 
not to depart from the usual course. f whole of it. 
Bir Marper, Wedo not claim has aright, Mr. Canipbell believed that a witness might use 
George Hay, sworn. any memorandum to refresh his memory; and 


The greater part of the evidence I am to de- | that it was not necessary that it should be made 
liver relates to what was said by me as counsel jat the point cf time when the events happened. 
for J. T. Callender, who was indicted for a libel | It is sufficient if made at a time when his remem- 
on the President of the United States, and what | brance of the facts was correct. With regard to 
was said by one of the judges; for I do not rec- | that part not taken by himself, if he perused it at 
ollect to have heard the voice of Judge Griffin at | a time so shortly after the events related, as to be 
any time during the trial. In order to make this | able to determine it accurate, and now recognises 
statement as accurate as possible, as my memory | the memorandum to be the same, it is sufficient. 
is not strong, it is necessary. to resort to a state- || Mr. Martin said he had been many years in the 
ment made by myself and the counsel associated | practice of the law. The rules of evidence were 
with me in the defence of J. T. Callender, which | probably different in different States. But he had 
T now hold in my hand; and every part of which, | always supposed that a witness could not be per- 
according to my best recollection, is correct. | mitted to use any memorandum not made by 

Mr. Harper here interrupted Mr. Hay, and said, | himself, or at the time of the events related, or 
the witness may refer-to anything done by him- | near it. He may, before he comes into court, con- 
self at the time the occurrences happened which | sult any memorandum for the purpose of refresh- 
‘he relates, But Isubmit it tothe Court how cor- ! ing his memory, but not in court. 
rect it is to refer to what was not done by him,or} ‘The President. The witness proposes to make 
done at the time. - |use of a memorandum under the circumstances 

The President asked Mr. Hay whether the notes | which he has stated. The question is, shall the 
were taken by him. witness be permitted to make use of it? 

Mr. Hay. The statement was made by differ-| Mr. Adams. Iam not prepared to answer that 
ent persons. Some parts were made by myself, | question at present, not knowing the nature of 
pemmape the greater part; the rest by Mr. Nicho- | the minutes the witness proposes to use. I there- 

as and Mr. Wirt. I believe I shall be able to state | fore move that the Senate retire before the ques- 
from. it every material occurrence which took | tion is taken. 
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The question on retiring was taken, and, ona 
division, lost. : 

-Mr. Adams said he wished to see the paper | 
before he voted. 

. The President asked Mr. Hay whether it was 
in his own hand-writing? e 

Mr. Hay replied that it was not; but that it was 
written- by a clerk from a printed statement. 

President. Have you the parts made by yourself 
separate? 

Mr. Hay said he had not. __ 

The President then ‘put the question, whether 
the witness should be permitted to.use the paper? 
and, the question being taken by yeas and nays, 

assed in the negative—yeas 16, nays 18. 

Mr. Randolph asked the witness to state to the 
Court the circumstances which took place during 
the trial of James.T. Callender, and particularly 
what respected the excuse and testimony of John 
Basset. ; e 
nu Mr, Hay. Iwill state as well as I can what fell 
from the judge, and-which appeared to me to be 
material. After some previous observations, the 
counsel for the traverser claimed for their client 
his Constitutional right to be tried by an impartial 
jury. Tcannot pretend to relate precisely either 
the course of proceeding or the exact words which 
were used, since I am deprived of the aid of those 
notes which I know to be correct. I shall not, 
therefore, recite the precise words, but I shall give 


Mr. Rodney. Weare examining a witness who 
may be able to give testimony on the second, third, 
or fourth articles. . = 

President. Will the gentleman read the article 
on which the witness is called? 

Mr. Randolph. I do not know that we are bound 
to do so, 

President. The Senate desire it. 

Mr. Randolph. I beg pardon. I thought it was 
desired on the other side. ae 

Mr. Rodney then read the second, third, fourth, 
fifth, and sixth articles. 

Mr. Harper. Our wish is to confine the witness 
to the matter charged. We only object to the 
opinion of the witness being given. 

President. It is probable, gentlemen, that no- 
thing will arise in what the witness states, that 
will occasion difficulty. He will please proceed. 

Mr. Hay. What I was about to mention was 
not so much opinion as fact. I-was proceeding to 
relate the facts which constitute the basis of the 
second article. When Mr. Basset.was called by 
the marshal, he manifested some repugnance to 
serving on the jury. He said, according to my 
best recollection, that he’was unwilling to serve, 
because he had made up his mind as to that book. 
I do not pretend to say that the words used were 
precisely those I state. He may have expressed 
himself in the words ascribed to him by the sten- 
ographical statement given of the trial. The ob- 


the substance of them, and the words themselves | jection, thus made by Mr. Basset, was overruled 
as nearly as possible. According to my best re- | by Judge Chase, who asked him whether he had 
collection Judge Chase’s declaration on that point | ever formed and delivered an opinion concerning 


was, that he would see justice done to the prisoner | 
in that respect. In order to obtain the object 
which the counsel for Callender had in view, we 
pursued this course. Believing that a majority 
of the petit jury, if not all of them, were men 
decidedly opposed to J. T. Callender, in political 
sentiments, and thinking it probable, from the 
state of parties at that time, that they had made 
up'their. minds, we wished.to ask every juror, be- 
fore he, was sworn, whether he had ever formed | 
an opinion with respect to the book called “The | 
Prospect. Before Us.” According to my best re- 
collection, Judge Chase interfered, and told us it 
was not the proper question. He said he would 
tell us what the proper question was. He then 
went. on to state that the proper question was 
this: “Have you ever formed and delivered an 
opinion concerning the charges in this indict- 
ment?”. Though I have but little dependence on 
my memory, in general, yet in this I am certain, 
that I not only give the substance, but the identi- 
cal words used. To this question an answer.was 
necessarily given in the negative. 

_ My. Key. Who answered? 

-= Mr. Hay. A juror. 

. Mr. Key. The whole, or what jurors? Was it 
the answer of. John Basset? no other juror is men- 
tioned.in the second article. The moment any; 
attempts made to extend the inquiry beyond the | 
precise object.of thesecond article, I will object to it. 
. Mr. Randolph. We. have no objection to that 
course being: pursued, as we can get all we want 
from the fourth article. 


the charges in the indictment. He was sworn to 
answer this question. Like the other jurors, he 
answered in the negative, and the judge ordered 
him, like the other jurors, to be sworn on the jury. 
He was sworn, and did serve. 

Mr. Harper. Was the word used by the judge, 
and or or? ae ; f 

Mr. Hay. Iam perfectly clear it was and, and 
not or. 

In the state of things at that time, and seeing 
the temper that was manifested on the trial, I 
would not, and did not, ask the juror a single 
question without submitting it to the court, and 
soliciting their permission to ask it. I solicited 
the leave of the court to ask a question. The 
reply of the judge was this—the difficulty I ex- 
perience at this moment in stating the precise 
words, furnishes the reason I had for wishing 
to have recourse to the statement I had in my 
hand; since Lam denied that indulgence, I will 
not pretend to state literally what was said, but 
I will state the substance. I told the judge I 
wished to ask a question. “What, said the judge, 
is the question you want to put?—state it. If I 
think it a proper question, or if I choose it, you 
may put it. Come, what is your question?’ Not- 
withstanding the humiliation I felt at being ad- 
dressed in such a way before a crowded audience, 
I asked, “have you formed (leaving out, “and 
delivered”) an opinion concerning the book from 
which the charges in the indictment are taken?” 
The reply of Judge Chase was, “no, sir, no, you 
shall ask no such question”. And the question 
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was not asked. This is all I recollect at this mo- | The one asserted that Mr. Adams was an aristo- 
ment respecting Mr. Basset, and the occurrences crat, the other, that he had proved faithful and 
connected with that part of the trial. i serviceable to the British interest; and that he 
. It was stated by Callender, in his affidavit, that | could prove that he had heard Mr. Adams make 
Colonel Taylor, of Caroline, was a material wit- | the remarks already stated; and that he had proved 
ness; but of this I am not certain, because I have | serviceable to Great Britain in the way mentioned 
not read the affidavit since the trial. In the in- | by the author, that is, in giving the iwo votes in 
terval that elapsed between the day on which the | the Senate, alluded to in the work. The judge 
first motion was made, and that on which the | did not say in express terms that the. position 
trial took place, Tuesday, Colonel Taylor was | taken at the bar was wrong, but he said that the 
summoned. When he came to town, I know not. | evidence of Colonel Taylor was inadmissible, and 
I have no recollection of having seen him until | that the counsel knew it to be so; and I believe it 
he came into court. I had, therefore, no oppor- i was at the same moment of time, he said that our 
tunity of ascertaining whether it would be in his | object was to deceive and mislead the populace. 
ce to furnish the accused with the evidence , I remember these expressions as well as if I had 
e expected to derive from him. After the wit- heard them yesterday. Finding that the attempt 
nesses on the part of the United States had been | I had made to render a service, not to the man 
adduced to prove the fact of publication, and after | but to the cause, instead of affording service to 
the attorney of the United States had opened the | the cause, only brought on me the obloquy of the 
case, and stated the law arising upon the evidence, | court, I felt myself disgusted, and said no more 
Colonel Taylor was offered to the court as a wit- | on the subject. 
ness. He was sworn; and, immediately after, or} I recollect that we were requested by the judge 
probably while he was swearing, Mr. Chase asked | to reduce to writing the questions that we wished 
the counsel of Callender what they expected to | to propound to Colonel Taylor. I thought the 
prove by him. IfI recollect rightly, Mr. Nicholas, | measure so novel and unprecedented that I was 
one of my associates, observed that we did not know | not disposed to comply with this desire. The 
distinctly what could be proved by Colonel Tay-: questions were, however, statéd in writing by Mr. 
lor; but that we expected to prove what would | Nicholas, who cbserved that he hoped we would 
amount to a justification of one of the counts in: not be confined in the examination of the witness 
the indictment; that we expected to prove that | to the questions thus'stated in writing. If I mis- 
Mr. Adams, the then President of the United i take, not, before the questions were reduced to 
States, had avowed, in conversation with Colonel | writing, Mr. Nicholas made some observations 
Taylor, sentiments hostile to a republican Gov- | about the mode pursued by the court in reference 
ernment; and that he had voted in the Senate of | to the attorney for the United States, and that ex- 
the United States against the law for sequestering | ercised towards the counsel for the prisoner; that 
British property in this country, and against the į the attorney for the United States had not been re- 
law for suspending commercial intercourse be- į quired to state in writing the questions he wished to 
tween the United States and the Kingdom of} ask. When this remark was made to the judge, 
Great Britain. I do not recollect precisely the | he said that the attorney for the United States had 
words which were used by Mr. Nicholas, in mak- ; Stated in the opening of the case all that he ex- 
ing the observations that accompanied this state- | pected to prove; “ but though this were done, we 
ment; but I think he said he hoped that it would | were not bound to doit.” My impression is that 
be understood that he was not tied down to these | that word escaped the judge several times. 
particular points, saying that probably the answers; Nr. Nicholson. What word? 
given by Colonel Taylor might suggest other | Mr. Hay. The word “ we.” 
questions proper to be put. Nor do I use the; Mr. Nicholson. Did it refer to the court as 
precise words in which Judge Chase made an | well as the attorney ? 
objection; but I do remember that the objection; Mr. Hay. So, sir, ĮI understood it. 
was made. The principle upon which he founded | _ The fourth article relates to the refusal of the 
his objection was this, that Colonel Taylors evi- | judge to postpone the trial on the affidavit of Cal- 
dence did not go toa justification of any one entire | lender; on which I can only say that the affidavit 
charge; and he declared Colonel Taylor’s evi- | was filed, but whether regularly drawn or not I 
dence to be inadmissible on that ground. The; do not know, This affidavit, according to my 
judge was then asked by Mr. Nicholas whether | best recollection, stated the absence of material 
we might not prove part of a charge by one wit- | witnesses. ; 
ness, and the other part by another. The judge | The next article relates to a subject, that it is 
answered him, that he desired him to understand | Very unpleasant to me to make any remarks upon, 
the law as he had propounded it; and the law was | because I feel myself to bea party concerned. 
this: that this could not be done; that Colonel | The judge is charged with— 
Taylor’s evidence related to only one part of a| [Mr. Hay here read the third, fourth, and fifth 
charge, and that he could not prove one part by | clauses of the fourth article.] 
one evidence, and one part by another. I then| There were many expressions used by Judge 
observed to the judge that I thought Colonel Tay- | Chase during the trial which were uncommon, 
lor’s evidence admissible even on the principle laid | and which I thought, and still think to be so. 
down by the court; that I thought his testimony | With respect to the asperity with which he cen- 
would go to prove both members of the sentence. | sured me, 1 shall not—- 
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` -Mt. Harper interrupted the witness, and desired my mind. The judge was pleased. to tell me, I 

him to state the expressions, and let the court judge | was mistaken in my application of them; but I 

for themselves. | do not remember his precise words: He said the 
| 


Mr. Hay. The first expression, which made a | words “ tenor and effect” did not oblige the proses ` 
very strong impression on my mind, was this: In | cutor to give more than the substarice of the pa- 
the course of the argument, urged by me in support | per meant to be recited. It is contended, said he, 
of the motion for a continuance to the next term, | that the book ought to be copied verbatim et liters 
I assumed it as a clear position, that the law of the |-atim, I wonder, he continued, they do not contend 
State of Virginia, which directs that the jury shall | for punctuatim too. _ ` 
assess the fine, would govern in this case.. Assoon| Mr. Nicholson. Was this observation addressed 
as I got to that part of the argument the judge in- | to the bar? : 
tertipted ‘me, and gave me to understand that I} Mr. Hay. It appeared to me to be intended for 
was mistaken in the law, and added, the assessment | the people ; for he looked round the room when 
of the fine by the jury may be conformable to your | he said, with a sarcastic smile, I wonder they do 
local and State laws, but when applied to the fede- | not contend for punctuatim too. I recollect also, 
ral courts, it is a “wild notion.” In the case of | that when Mr. Wirt, who was associated with me 
Colonel 'Taylor’s evidence, which I have already | as counsel for the traverser, was addresssing the 
Stated, the judge said that we knew the ‘evidence | court, he was ordered by Judge Chase, to sit down 
to be inadmissible, though we pressed it upon the | —in this precise language, sit down. The judge al- 
eourtatid-then the expression followed which has | so declared that the counsel on the patt of .Callen- 
been already mentioned, that we were endeavor- | der should not address any observations. to the 
ing to misléad and deceive the populace. At an- | jury concerning the unconstitutionality of the sec- 
other time he was pleased to observe, Gentlemen, | ond section of the sedition law, in respect to prose- 
you have all along been in etror in this cause, and | cutions for libellous publications. 
you persist in pressing your mistakes ori the court. | Mr. S. Smith, at this stage of the examination 
Oñ more occasions than one he charged the coun- | of the witness, moved an adjournment of the Sen- 
sel with advancing doctrines they knew to be ate to their legislative apartment. > 
wrong. I endeavored in one patt of the cause to} The motion not being agreed to; : 
satisfy the court that the book called the Prospect; Mr. Hay proceeded—When Mr. Wirt was ar- 
Before Us, could not be given in evidence in sup- | guing from a proposition he had laid down, he 

ort of. the indictment, because the title of the | said the conclusion which followed was perfectly 

ook was not mentioned in the indictment. In | syllogistical. The judge bowed to him in a man- 
support of my argument, I observed to the court | ner I cannot describe, and said “ A non sequitur, 
that if the indictment mentioned the book from | sir.” I do not remember any other expression 
which the charges were formed, and any subse- | used by the judge calculated to deter the counsel 
quent prosecution should afterwards be instituted, | from proceeding in the defence of J. T. Callender. 
the traverser would have nothing more to do than | But I do remember that I was more frequently 
to produce a copy of the record, and plead in bar | interrupted by Judge Chase on that trial, than E 
ofa subsequent prosecution ; but that according to | have ever been interrupted during the sixteen 
tlie opinion of the court, the situation of the tra- | years I have practised at the bar. J do not state 
verset would be more precarious than according | how often I was interrupted, because I do not re- 
to tlie doctrines for which I contended ; for that the | collect; but I know the interruptions were fre- 
traverser, if he should plead a former prosecution | quent, and I believed them to be very unnecessary, 
in bar, would not be able to prove the fact by com- | not only as they regarded myself, but the counsel 
paring the record with thé indictment; but must | who were associated with me in the defence. 
resort to extranedus evidence to prove that the} - Mr. Randolph. In your testimony you have 
subsequent prosecution was founded on the same | said that during the whole course of the trial you 
publication that gave rise to the first. The judge | never once heard the voice of Judge Griffin. 
was pleased to observe, without seeming to under- | Where. those replies and those decisions, which 
stand the distinction that I had endeavored to | you have detailed, given by Judge Chase appa- 
draw, that I knew the present prosecution could | rently without any consultation with Judge Griffin? 
be pleaded in bar. I certainly did know it, and; Mr. Hay. I stated that I did not hear the voice 
was endeavoring at that very time to show by my | of Judge Griffin; but I by no means meant it to 
argument that the better mode of proving the truth | be inferred that Judge Griffin was not heard by 
of the plea would be by a copy of the record, rather | any other person. Judge Chase’s manner of de- 
than ‘by an appeal to parcle testimony. Judge | livering the opinion of the court was generally 
Chase again interrupted me, and said, I knew that | this: after having stopped or interrupted the 
this*prosecution might be pleaded in bar. counsel for the traverser, by telling them to sit 

In the course of the same argument, which I | down, or that they were mistaken in the law, 
addresséd to the judge, for the purpose of showing | sometimes, but not every time, he would look at 
the truth of the positions we had stated, I ob- | Judge Griffin, who sat upon his left hand, and 
served that acéording to the established doctrine, | turning to the bar, and to the audience, he would 
the words “tenor and effect,” in an indictment for | say, such is the opinion of the court. I thinkalso, 
a libel, boutid the party to the literal recital of the | that I saw them speaking to each other, but not 
parts charged a8-libellous: In support of that | in such a manner as if they were consulting upon 
opinion I quoted several authorities that satisfied | a question of law. 
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‘Mr. Randolph. You said that the question pro- | 
pounded to Mr. Basset, and the other jurors, was, | 
“Have you formed and delivered an opinion as to i 
the charges contained in the indictment?” Are | 
you certain that the expression was “formed and | 
delivered ?” 

Mr. Hay. Iam as clear on that point as I am 
of anything that ever occurred in the course of 
my life. Ihave said that my memory at the best 
is not a good one; but some of the occurrences on 
this trial were so singular and novel, that they 
made an unusual impression on my mind. 

Mr. Randolph. When it was decided by the 
court that the question, “Have you ever formed 
and delivered an opinion on the charges contained 
in the indictment,” was the only proper question, 
was it stated by the court, or requested by the 
counsel for the accused, that the indictment might 
be read ? | 


of proving the vote of the Senate by 
mony. 
The Court rose at 5 P. M. 


parole testi- 


Tuespay, February 12. 

The Court met at 12 0’clock. ; 

Present: the Managers, attended by the House 
of Representatives in Committee of the Whole; 
and Judge Chase, attended by his counsel. 

Mr. Hay, in continuation. 

A very short statement will close the detail 
which I have to make. It was the intention of 
the counsel, who appeared in behalf of the trayers- 
er, to have defended him on the ground of the 
unconstitutionality of that section of the law, 
commonly called the sedition law, on which the 
indictment was founded. The gentlemen asso- 
ciated with me in the defence proceeded to argue 


Mr. Hay. It was requested by the counsel that | this point. They were not permitted to address the 
the indictment might be read, that the juror | jury respecting it. The treatment experienced 
might have an opportunity of ascertaining whe- | by Mr. Wirt on this occasion, I have already in 
ther he had made up his mind on the particular | some degree stated. I recollect he was interrupt- 
charges it contained. , ed by Judge Chase at several times, and particu- 

Mr. Randolph. Was the indictment then read ? | larly at one of those times, for the purpose of tell- 

Mr. Hay. It was not then read, nor until the | ing him that the doctrine he contended for was 
jurors were sworn. | true, that the jury had the right to determine on 

Mr. Randolph. You have been, you have stated, | the law as well as the fact. Mr. Wirt then went 
a practioner of the law for fifteen years. Has it} on to state that the Constitution of the United 
been the practice of the courts in Virginia, or | States was the law of the land. Judge Chase in- 
have you ever heard of, or seen, an instance, | terrupted him, and said there was no necessity 
where the questions propounded by counsel, were | for proving that point, it was the supreme law of 
required to be reduced to writing, and submitted | the land. Mr. Wirt then went on to argue that if 
to their inspection, before they were permitted to | the jury had a right to determine the law in this 
be put ? case, and if the Constitution was the supreme law, 

Mr. Hay. I never knew of a single instance;/ the conclusion was perfectly syllogistical, that 
nor do I remember to have even heard or read | the jury had a right-to determine on the Consti- 


of such an instance. I acted as the prosécutor in 
the trial of Logwood, charged with counterfeiting 
notes of the Bank of the United States. The Chief 
Justice of the United States, who presided at the 
trial, made no such requisition, nor did it ever 
oceur to me, that such a thing ought to be, or 
could be done. 

Mr. Nicholson. When you were required to 
reduce the questions to writing, was it at the in- 
stance of the attorney of the district, (Mr. Nelson,) | 
or was it by the court? ~ 

Mr. Hay. I do not remember that Mr. Nelson | 
made any objection to putting the question. The 
objection was made only on the part of the court. | 
I recollect that Mr. Nelson made one remark as | 
to the witnesses giving testimony on what took | 
place in the Senate of the United States. 

Mr. Randolph. Upon what ground did the coun- 
sel for the accused assume the right of proving the | 
vote which was given in the Senate by parole 
testimony ? To prove facts done in the Senate 
you should have reference to their journal. 

_ Mr. Hay. It will be recollected that I stated 
that Colonel Taylor came into court at the time | 
the jury was about to be sworn; and that the 
counsel for the traverser was called upon to state | 


tutionality of the law. It was at that time that 
Judge Chase addressed him in the words that I 
have mentioned. According to my best recollec- 
tion he bowed, and with an air of derision, ad- 
dressing him, said, “a non sequitur, sir? Whe- 
ther Mr. Wirt said anything more after this in 
behalf of his client, I do not recollect; he did not, 
however, say much. After Mr Wirt sat down, I 
rose, addressed myself to the court, and stated 
that I addressed myself to the court exclusively. 
I observed that I did not wish to be heard by the 
jury, or by the very numerous assemblage that 
surrounded me. This observation was intended 
by me as a sort of reply to the observation made 
by the judge that our defence was intended for 
the people. I did not attempt to speak to the 
jury on the question, which I wished to argue be- 
fore them, but I addressed myself to the court for . 
the purpose of satisfying them. After [had gone 
on for a short time, I was interrupted by the judge, 
by a question which I thought an unnecessary 
one. I will endeavor to state it. I stated to the 
court, in terms as distinct as my knowledge of 
the English language enabled me.to use, the spe- 
cific proposition for which I meant to contend; 
which was, that the jury had, according to the 


in writing the questions that were to be put.|laws of the land, a right to determine every 
Those questions were written without any re- | qfestion necessary to the decision of the question 
flection on my. part, as to the propriety or legality | of guilty or not guilty. Judge Chase asked me 
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whether I laid down that proposition as.true in 

civil as well as in criminal cases, because, if you 

do, said he, you are wrong. My reply was that 

I believed the proposition universally true; but it 

was sufficient for my purpose if it were true as 

applied to criminal cases. I went on, as well as 

Icould, in the argument I intended to urge. I 

was again interrupted by the judge. What the 

circumstances were that gave rise to that inter- 
ruption, my unaided memory will not enable me 
to tell, nordo I recollect what expressions were 
used by him. I have not, singe yesterday, taken 

the liberty of looking at the statement, which I 

havg in my pocket, of the circumstances that 

took place on the trial; but I know that I was in- 
terrupted more than once, and I believe more than 
twice; but the impression on my mind was, that 
to get through the argument, I should be sub- 
jected to more humiliation than any man vindi- 
cating another in a court of justice was bound on 
any principle to encounter, and I declined pro- 
ceeding in my argument. 

‘When the judge perceived by the movements 

I was making with my papers, that I was about 
to retire, he asked me to go on. Itold him I 
should not go on. He said there was no occasion 
for me to be captious. Itold him I was not cap- 
tious. He then said, go on, go on—you will not 
be interrupted. I, however, retired from the bar, 
and, I believe, from the room where the court was 
held. 

Mr. Randolph. Did any circumstances occur, 
in: relation to a witness brought forward on the 
part of the prosecution, of an unusual nature; were 
any observations made by the court to that wit- 
ness, and what were those observations ? 

Mr. Hay. I donot know whether the circum- 
stance I am about to state is an answer to the 
‘question which has been putto me. But I re- 
collect distinctly that a circumstance did occur, 
which I thought extraordinary. A witness was 
-brought forward to prove the publication of the 
‘Prospect: Before Us, who was the very man em- 
ployed by Callender to print the work. Whether 
the publication could be proved by any other per- 
‘son than Callender’s agents, I do not now recol- 
lect. But I stated to the court that this witness 
‘was about to do what the Constitution author- 
4zed: him to refuse to do, and what he was not 
requited to do by the established rules of law in 
criminal prosecutions, which was, that no man 
was bound to deliver testimony that would go to 
criminate himself; and, if anything done by him 
implicated him in the transaction charged against 

-Gallender as libellous, he was not bound to an- 
“swer, nor could he be required to answer by the 
wotitt, : Mr. Chase said that the opinion I had ex- 

ressed was correct ; but the witness, who had come 

orward to give evidence of the publication, might 
‘rest: assured that he would not be molested for 
-any part-which he may have taken in the publi- 
cations: Fedo inot. recollect that the District At- 
torney said a-word.on the occasion. Everything 
that was said‘on that head was said by myself, 
and answered By the court, as I have stated. The 
‘witness was sworn, and gave in his testimony, in 


Aer 


which he stated that. he was employed by Cal- 
lender to print the work called the Prospect Be- 
fore Us. 

Mr. Randolph. The counsel for the accused 
seemed to have considered in this case, as well as 
in all the others, that the proceedings would be 
governed by the act of the State of Virginia, which, 
in virtue of the act of Congress of 1789, was. the 
rule of procedure, It appears that process was 
issued, such as the laws of Virginia did not au- 
thorize. Was there no reference made by the 
counsel for the accused to the act of Virginia, to 
show that the process was illegal, or that it was 
contrary to law, to rule the party to trial at the 
same term the indictment was found ? 

Mr. Hay. There was a. general, but not a spe- 
cific reference to that circumstance. In making 
the motion fora continuance, I stated that in con- 
formity to the law and usage of Virginia, when 
a presentment was found, the ordinary process 
was by summons to the next term, and that, dur- 
ing the interval between serving the’ process and 
the time at which it was returnable, the accused 
was enabled to prepare and collect matter for his 
defence. It is extremely probable that some other 
motion would have been made, but for an obser- 
vation that fell from the judge on another part of 
my argument. I stated that the jury were to as- 
sess the fine according to law; this opinion was 
opposed and denounced as a wild notion, Find- 
ing that the judge had made up his mind on that 
subject, and that the law of Virginia was not con- 
sidered as obligatory, I had no idea of making any 
motion to the court founded on the doctrine which 
he had thus denounced. My opinion before, at 
that time and at the present time, the opinion 
which I expressed officially on a late occasion, is, 
that where the laws of the United States do not 
otherwise require or provide——- ` ` 

Mr. Martin said, that he apprehended this testi- 
mony was of no kind of consequence. 

` Mr. Hay. I was only about to state the reasons 
why nothing more was said on that subject, or a 
motion founded on it. 

The President. The Senate object to that sort 
of testimony. You will please to confine yourself 
as much as possible to facts. 

Mr. Hay. I only meant to have stated a fact, 
that the express declaration made by the court to 
the counsel for the accused, in relation to the doc- 
trine just mentioned, put a stop to my mentioning 
any idea, or making any motion founded on that 
doctrine. . 

Mr. Randolph. I wish to ask the witness, who 
tells us he has been sixteen years a practitioner at 
the bar, whether he ever knew an instance, in 
which, in acase similar to that of Callender, pun- 
ishable only by fine and imprisonment, a capias 
was issued. : , 

Mr. Hay. I ought to premise, that this question 
relates to a branch of jurisprudence which I have 
not much attended to, although sometime since Ë 


‘acted as prosecutor for the State for one of its 


counties. I have never known a single instance 
in which a capias has been awarded in the first 
instanee, I believe the invariable practice is to 
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issue a summons, and I believe it is not custom- 
ary in Virginia to try a cause at the second term, 
when the party appears and pleads. 

Mr. Randolph. Hf it is not the practice at the 
second term, do you mean that it is at the first 2 

Mr. Hay. No, sir; the presentment is found at 
the first term; the summons issues returnable to 
the next; at the second term the issue is made 
up, and the trial comes on atthe subsequent term. 
This, I believe, is the ordinary mode of proceeding 
in Virginia. 

Mr. Randolph. Finding that the lawof Virginia 
was not considered as applicable, did you move, 
and support the motion by argument, for a con- 
tinuance, founded on the affidavit filed by the ac- 
cused, and what were those arguments ? 

Mr. Hay. Ido not know whether I can*state 
accurately all the arguments urged for a contin- 
uance. The argument was certainly in part found- 
ed on the affidavit of the traverser. Hestated that 
he wanted documents which he could not instan- 
taneously procure, and material witnesses who 
resided at a great distance. If I recollect rightly, 
I stated when Callender was first carried into 
court, that I was not prepared to discuss the im- 
portant question whether a jury had a right to 
determine on the constitutionality’of a law. I 
also stated the case to be a new one, that a prose- 
cution for a libel had never before occurred in 
Virginia, and that the gentlemen of the bar were 
not masters of the subject; and that therefore I 
wished time to look into it. 

{Mr. Charles Lee was here introduced into Court 
as counsel for Judge Chase. ] 

Mr. Harper. In your examination in chief, you 
stated that you defended the cause and not the 
man. We are not capable of understanding your 
meaning, and beg you to explain it. Was it the 
cause of Callender, or was it some other cause ? 

Mr. Hay. It was the cause of the Constitution, 
and J did not mean to defend Callender farther 
than he was connected with that cause. 

Mr. Harper. Your object appears to have been 
to show that the law under which he was indicted 
was unconstitutional ? 

Mr. Hay. That was one great cause. 

Mr. Harper. Not the sole one? 

Mr. Hay. I had previously made up my mind, 
that ifa prosecution should take place in Virginia 
under that law, I for one would step forward and 
offer my services to the person who should be se- 
lected as its first victim. 

Mr. Harper. You said that you referred, when 
making a motion for a continuance, generally to 
the law, but not specifically to the law of Vir- 
ginia ? 

Mr. Hay. My meaning was, that I did not quote 
the precise title of the act, but made a general 
reference to it. 

Mr. Harper. 
law ? 

Mr. Hay. Without citing it; I made no other 
than a general reference to the law. 

Mr. Harper. Do you recollect whether, on the 
subject of Colonel Taylor’s testimony, Judge Chase 
applied to Mr. Nelson, the attorney of the district, 


Without citing the particular 


to determine whether the testimony should be 
admitted ? 

Mr. Hay. I have some indistinct recollection of 
some such thing. 

Mr. Harper. Did not Judge Chase offer to post- 
pone the cause for a month or more ? 

Mr. Hay. I have no recollection of such an 
offer ; it would have been the wish of the counsel 
for the accused to have obtained that delay. F 
know that, in consequence of an impression on 
my mind, that a postponement could not be ob- 
tained, I devoted my days and nights to make 
myself acquainted with the subject, previous to 
the day when the trial came on. I have no recol- 
lection of such an offer; if I had so understood it 
at the time, I should have availed myself of it. 

Mr. Harper. Did the counsel of Callender ask 
for a postponement, independently of a contin- 
uance to the next term ? 

Mr. Hay. I do not recollect that they did. 

The President. You say some conversation ap- 
peared to pass between Judge Chase and Judge 
Griffin; did you hear so much as to understand 
the substance of it? 

Mr. Hay. No, sir. 

President. How then did you draw the in- 
ference ? 

Mr. Hay. From the business then before them. 

President. You spoke of a witness called by the 
name of Rind. Did he appear willing to give 
testimony ? 

Mr. Hay. He did not appear unwilling. The 
objection to his testimony was made by myself. 


John Taylor, sworn. 


Mr. Randolph. The witness will please to state 
the circumstances that passed in the rejection of 
his testimony, and other circumstances which 
have any relation to the conduct of Judge Chase 
on the trial of Callender ? 

Mr. Taylor. I was summoned as a witness on 
that trial on the part of Callender. I attended 
and was sworn. On being sworn, Judge Chase 
inquired what it was intended to prove by my 
testimony ? I do not recollect the expressions of 
Judge Chase, nor do I recollect precisely the an- 
swer made to this inquiry; but Judge Chase de- 
sired the counsel for the accused to reduce their 
questions to writing. They did so. 

[Colonel Taylor’s testimony was here so in- 
distinctly heard, that we could not collect his 
words. 

I had come into court very near the hour when 
the court met, nor had I previously given any in- 
timation of the testimony I could give either to 
Callender or his counsel. I should have added 
that, after, I think, the judge had declared the 
witness could not be examined, he applied to the 
district judge for his opinion ; who replied in so 
low a voice that I could not well tell what he 
said. But this was after he had given his own 
opinion that my testimony could not be received. 

Mr. Randolph. You state that neither the ac- 
cused nor his counsel knew the extent to which 
your testimony would go. Would your testimo- 
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ny, according to your belief, havé had a material 
bearing on the charges against Callender ? 


Mr. Martin objecting to this question, Mr. Ran- 


dolph said he would withdraw it. 

Mr. Randolph. Did you observe anything un- 
usal in conducting the trial? 

Mr. Taylor. One or more motions were made 
by the counsel for Callender, who was interrupted 
by Judge Chase repeatedly. The words in which 
these interruptions were couched, I cannot recol- 
leet, though I formed an opinion of the style and 
manner of them ; the effect of which was to pro- 
duce laughter. in the audience at the expense of 
the counsel. If I am required to declare the char- 
acter in which F conceived them to be made, I 
am ready to do so. 

There was here a short pause, when Judge 
Chase rose and said, he had no objection to the 
opinion of the witness being delivered. 

Mr. Taylor. I thought the interruptions were 
inarvery ‘high degree imperative, satirical, and 
Wy. Soret. : 

Mr. Randolph. Did there appear to you any- 
thing unusual in the manner of the counsel for 
the accused towards the court ? 

Mr. Taylor. I neither discovered the least de- 
gree of provocation given by the counsel, nor per- 
ceived any anger expressed by the court. Judge 
Griffin was silent, nor were Judge Chase’s inter- 
ruptions accompanied by the indication of any 
anger as far as I couid perceive. 

o an interrogatory made, Mr. Taylor said, the 
interruptions of the court were extremely well 
calculated to abash and disconcert counsel. 


Mr. Randolph. Do you recollect anything in| 


relation to the objection taken by John Basset to 
serving as a juror? 

„Mr. Taylor. I by no means recollect the cir- 
cumstances with precision, but the impression 


on my mind is strong, that Basset said that he: 


had: entertained some prepossession against the 
pook called “ The Prospect Before Us,” or against 
Callender; and that the judge inquired whether 
hehad any prepossession in regard to the charges 


in the indictment. He said, no: and it was also: 


said by him or by some other person brought for- 
ward as a juror, that he had not read the indict- 
ment. Judge Chase ordered him to be sworn. 

Mr. Randolph. You were, I believe, a long time 
a practitioner of the law in the courts of Vir- 
ginia? ~ 

Mr. Taylor. For a few years—about seven, I 
practised the law. 

“Mr. Randolph. I will ask you if you have ever 

known a capias issued against a person indicted 
for an offence not capital, or a person, presented 
för süch an offence, tried at the same term the 
presentment was made ? l 

‘Mr. Taylor. I must answer in the negative, but 


to propound, and submit them previously to the 
court? 

Mr. Taylor. I have never seen such a practice 
in a case like that of Callender. 

Mr. Randolph. Do you remember. a.question 
put by Mr. Chase to the counsel on the part of the 
United States, with regard to permitting your tes- 
timony to be received ? : 

Mr. Taylor. After the decision of the court, I 
do recollect Mr. Chase did express some such idea 
as that intimated in the question. The attorney 
for the district instantly expressed his dissent to 
what I conceived to have been in a very feeble 
manner recommended by the judge. 

Mr. Randolph. This intimation was after the 
positive rejection by the court ? 

Me. Taylor. I think so, although I will not be 
positive, as I made no: memorandum of what 
occurred. 

Mr. Randolph. Were you present when a mo- 
tion for a continuance was made, and do you re- 
collect the grounds of it? 

Mr. Taylor. I only recollect that it was founded 
on the affidavit of Callender: I have no recollec- 
tion of the. arguments used, 7 

Mr. Nicholson. Do you recollect the grounds of 
the court for’rejecting your testimony ? f 

Mr. Taylor, Í think, on the ground that though 
it were admitted, it would not acquit the ac- 
cused. i 

Mr. Randolph. Was any observation made 
personally to you after the testimony was re- 
jected ? 

Mr. Taylor. None, sir. 

Mr. Harper. You have said, you considered 
the interruptions of the court as highly calculated 
to abash the counsel; did you mean thereby to 
give your opinion that they were so intended, or 
that such was their tendency ? 

Mr. Taylor. I thought they were so intended, 
and they had their full effect. They were followed 
by a great deal of mirth in the audience. The 
audience laughed, but the counsel never laughed 
at all. 

Philip N. Nicholas, sworn. 

In the year 1800, in the month of May, the cir, 
cuit court of the United States sat at Richmond. 
Of this court, Mr. Chase and Mr. Griffin were the 
judges. I believe Mr. Chase sat alone for some 
time—for how long I do not recollect. Mr. Grif- 
fin did not, I believe, take his seat until the mo- 
tion to continue the cause was renewed. Qn the 
first day of the court, Judge Chase delivered a 
charge to the grand jury, and called ‘their atten- 
tion, in a particular manner, to infractions of the 
sedition law. The grand jary returned with a 
presentment.against James Thompson Callender, 
for a libel against the President, by the publication 
of a work, entitled “The Prospect Before Us.” 


it.Is proper to remark that, as I never turned my | On this presentment, the attorney for the district 


attention to the ‘practice of the criminal law, no 


great reliance ought, on this point, to be placed 


on my answer. = 

“Mir. Randolph. Hasit ever been the practice in 
the courts of Virginia for-counsel to be compelled 
to reduce to writing, questions which they wish 


filed an indictment, which the grand jury found 
a true bill. 

Process was immediately issued on the indict- 
ment. My impression at the time, and uatil-ver 
lately, was, that the process issued was a bene 
warrant. -T have lately heard that it was a capias. 
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For several days it was believed that Callender, | [Here Judge Chase interrupted Mr. Hay,and told 
who resided at: Petersburg, could not be found;! him he was mistaken in supposing the jury were 
but the marshal at length arested him, and brought | to assess the fine. This may be the case, said he 
him into court. Mr. Hay and myself. undertook | by your local State laws, but as applied to the 
his defence. My motive was, that I believed the | courts of the United States it is a wild notion. 
sedition law unconstitutional, and of course op-| Mr. C. said the cause must come on; that the tra- - 
pressive to any person prosecuted under it. verser had not stated in his affidavit that he could 
Mr. Hay and myself had an interview with Cal-| prove all the charges in the indictment to be true; 
lender, in order to ascertain the grounds on which | that it was necessary for him to prove the truth 
he expected to make his defence. Callender in-| of all to obtain his acquittal; and that, as the ab- 
formed us. that his witnesses were considerably | sent witnesses were to give evidence as to part of 
dispersed, and that there were many documents | the charges only, their absence afforded no good 
which it would be necessary for him to obtain, | reason for a continuance.] 
before he could be prepared for his trial. An affi-| The motion to continue the case was overruled, 
dayit was drawn, stating the absence of Callen-| and Judge Chase directed the jury to be called. 
der’s witnesses, the want of the documents, and | When the jury came to the bcok, I stated to the 
that the counsel could not be prepared during that | court that I believed there was ground of chal- 
term. On this affidavit was founded the motion | lenge to the panel in consequence of one of the 
to continue the cause. This motion was urged | jurors, who was returned, having expressed opin- 
with great earnestness and zeal, as we were con- | ions very hostile to the traverser. Mr. Chase, af- 
vinced that justice could not be done if the case | ter looking into an authority which I quoted, and 
was tried during that term. The arguments prin-| also into Coke Littleton, said the law was clear, 
cipally urged by us, were, that the defendant had | that our objection did not apply to the panel, but 
a Constitutional right to compulsory process for | to the individual juror. He further said that we 
his witnesses, and to counsel, but that these privi- | must proceed regularly; that we might either in- 
leges would be nugatory if the court would not; troduce testimony to prove that a particular juror 
allow time to summon the witnesses, and for coun- | had expressed an opinion on the case, or we might 
sel to prepare for the defence. examine the jurors as they came to the book. 
‘When the motion was first made, Mr. Chase} We preferred the latter mode, and Mr. Hay asked 
satalone. He did not absolutely reject the motion | if he might ask a question of the first juror who 
for a continuance, but he intimated in pretty strong | was sworn. Mr. Chase said that Mr. Hay must 
terms his opinion that the affidavit did not afford | submit the question to his previous inspection, 
a sufficient ground to continue the cause. Mr.jand that, if he thought it a proper question, it 
Chase observed that the evidence of Mr. Giles, as | might be asked. Mr. Hay stated that the ques- 
stated in the affidavit, was of a serious nature; | tion which he wished to ask, was, have you ever 
that he would let the cause lie over till Monday, | formed an opinion on the work, entitled “The 
and in the meantime we might summon such of | Prospect Before Us,” from which the charges in 
our witnesses as were accessible to us. On Mon-|the indictment were extracted? Judge Chase 
day, Mr. Giles did not attend. Mr. Hay stated to | said that the counsel should not ask'that question; 
the court that the badness of the weather during | that the only proper question was, have you ever 
the preceding day had probably prevented Mr. | formed and delivered an opinion on the charge; 
Giles’s attendance, and asked that the cause might | in the indictment? I say (continued the judge,) 
lie over a few hours. The judge said we might | formed and delivered ; for it is not only necessary 
either Jet it lie a few hours, or until next day, at | that he should have formed, but also delivered an 
our option: the latter was preferred. On Tues-| opinion to exclude the juror. The judge pro- 
day, the motion was renewed to continue the cause. | pounded the last mentioned question to the first 
Amongst other arguments used in support of this | juror, and he replied that he had never seen the 
motion, Mr. Hay observed, that by the laws of| indictment, or heard it read. The judge said he 
Virginia a person indicted for a misdemeanor was | Was a good juror, and desired he might be sworn. 
never tried at the term at which the indictment | Mr. Hay requested that the indictment be read to 
was found, but that a summons issued against him, | the juror, that he might be thereby enabled to 
returnable to the next term. say whether he had formed and delivered,an opin- 
Mr. Hay farther stated, that as the sedition law | ion on the indictment. ‘The judge replied that 
gave the party accused the right to give the truth | he had already indulged the counsel as much as 
of the matter charged as libellous in evidence, it | he could, and they ought to be satisfied; he re- 
resulted that the law meant only to include the fused to let the indictment be read to the juror. 
case of facts falsely recited, and not the case of | The clerk then called the jury and swore them, 
abuse or erroneous opinions; because they are not till he came to John Basset, who in reply to the 
susceptible of proof, and their verity or falsehood | previous question said, he never had seen the in- 
would depend on the particular course of think- | dictment or heard it read. But Mr. Basset seemed 
ing of those who were to judge in the case. Mr.|to have considerable scruple at serving, and said 
Hay said he wished time to deliberate maturely | he had formed and delivered an opinion that the 
on this view of the sedition law, and said, that if} book called “The Prospect Before Us,” came with- 
his construction was correct, the jury,in assessing | in the sedition law. Judge Chase, however, said 


the fine, ought not to regard such parts of the in- | he wasa good juror, and he was sworn and ser ved 
dictment as related to mere matters of opinion.) as such. The witnesses on the part of the prose- 
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cution were called and sworn, and, among others, 

Mr. Rind was examined to prove the publication 

of “The Prospect Before Us.” Mr. Hay observed 

that no witness who was any way concerned in 
the printing of the “ Prospect,” was bound to crim- 

* inate himself. Mr. Chase admitted this to be cor- 
rect, but declared that the witnesses might. rest 
assured that no person would be prosecuted in 
consequence of any evidence given in the case 
then before the court. Under these.circumstances 
Mr. Rind proved that he had printed part of the 
“Prospect” for Callender, and. took out of his 
pocket some of the original sheets from which he 
had printed parts of the work. Judge Chase him- 
self compared these sheets with the work as pub- 
lished, and they were found to correspond. After 
the testimony on the part of the prosecution was 
finished, Col. Taylor of Caroline was called on 
the part of the traverser, and, after he was sworn, 
Judge Chase asked with apparent haste and earn- 
estness of manner, what we expected to proye by 
that witness.’ We said we expected to prove that 
Mr. Adams had avowed in the presence of the 
‘witness sentiments favorable to monarchy or aris- 
tocracy, and that he had voted in the Senate 
against the sequestration of British debts, and the 
suspension of commercial intercourse withGreat 
Britain. Judge Chase then said that we must re- 
duce the questions to writing. This I objected 
‘to, and stated that it was a thing very unusual in 
our courts; that it had not been required by the 
court of the District Attorney, when he exam- 
ined witnesses against Callender ; that it involved 
a dangerous principle, and was calculated to sub- 
ject every question of fact to the control of the 
court; besides, I added, that I did not know the 
extent to which Col. Taylor’s evidence would go; 
that I wished him to state all he knew, and that 
very probably the examination would point out- 
new questions proper to be asked. I then stated 
that.if the court insisted on the questions being 
reduced..to writing, I would comply with their 
direction, but that I hoped it would not be consid- 
ered as precluding us from asking any additional 
questions. The questions were then reduced to 
writing, and are as follow, viz: 

1, Did you ever hear Mr. Adams express any 
sentiments favorable to monarchy or aristocracy, 
and what were they ? : 

2. Did you ever hear Mr. Adams, while Vice 
President, express his disapprobation of the fund- 
ing system? 

3. Do you know whether Mr. Adams did not, 
in the year 1794, vote against the sequestration of 
British debts, and the suspension of intercourse 

“with Great Britain? 

-xc Judge Chase, after examining the questions, de- 
claredCol. Taylors evidence inadmissible. No 
evidence. can be received, said the judge, which 
does. ‘not go to justify the whole charge; the 
charge is, thatthe President is a professed aristo- 
crat; and-has. proved faithful and serviceable to 
the British-interest:. Now, you must prove both 
these points,or you: prove nothing, and as your 
evidence relatés to one only, it cannot be received ; 
you must prove all or‘none.. These, I believe, 


preteens aane nner 


were the precise words of the judge. I think it 
right here to state that after Mr- Chase had de- 
clared Colonel Taylor’s evidence inadmissible, 
he said to the District Attorney, that although 
the questions were improper, he wished the at- 
torney would consent to let them be asked of the 
witness. The attorney said, he could not consent, 
The evidence of Colonel Taylor being excluded, 
the attorney for the United States addressed the 
jury, and commented at considerable length on 
the indictment. After that, Mr. Wirt addressed 
the jury for the defendant. He premised thatthe 
counsel for the traverser were placed in a very 
embarrassed situation; that the prisoner during 
the same term was presented, indicted, arrested, 
arraigned, tried; and that this precipitation pre- 
cluded the possibility of obtaining witnesses or 
making the necessary preparations for arguing’a 
cause of so much magnitude. Here Judge Chase 
interrupted Mr. Wirt, and told him, that he would 
not suffer anything to be said which reflected on 
the court. Mr. Wirt said he did not mean to re- 
flect on the court; his object was only to apolo- 
gize to the jury for the lameness of the defence. 
Mr. Chase replied that his apology contained the 
very reflection he disclaimed, and desired him to 
goon with the cause. Mr. Wirt then said, that 
an act of Assembly had adopted the common law 
of England as a part of the laws of Virginia; that 
an act of Congress had directed. the United States 
courts sitting in Virginia to conform to the laws 
of the State in which such court might happen 
to sit; that by the common law the jury had a 
right to decide on the law as well as the fact. He 
then said, that it the jury upon inquiry should 
find the sedition law unconstitutional, they would 
not consider it as law.and if they did, they would 
violate their oaths. Here Mr, Chase said to Mr. 
Wirt, sit down sir. Mr. Wirt endeavored to ex- 
plain, and said I am going on, sir, to——-No, sir, 
said Mr. Chase, you are not going on; I am going 
on. Judge Chase then read from a paper, which 
he held in his hand an instruction to the counsel 
that they should not address the jury on the con- 
stitutionality of theact of Congress, but that argu- 
ments might be addressed to the court to prove 
the right of the jury to consider the constitution- 
ality. Mr. Wirt then addressed the court... He 
said he had not considered the case elaborately ; 
that it appeared to him so clearly that the jury 
had the right contended for, that he did not im- 
agine it required any great research to prove it. 
He then proceeded to state that it was certainly 
the right of the jury to consider of and determine 
both law and fact. Mr. Chase here remarked 
that Mr. Wirt need not give himself trouble on 
that point; we all know, said he, that the jury 
have a right to decide the law. Mr. Wirt then 
said that he supposed it equally clear that the 
Constitution is the law. Yes, sir, said Mr. Chase, 
the supreme law. If then, said Mr. Wirt, the 
jury have a right to decide on the Jaw, and if the 
Constitution is law, it follows syllogistically that 
they have a right to decide on the constitntion- 
ality of the law in question. A non sequitur, sir, 
said Judge Chase. Here Mr. Wirt sat down. 
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made me a judge, and it is my duty to pronounce 
the law; the evidence of the witness is inadmis- 
sible; the counsel for the traverser know it to be 
so, but they wish to deceive and mislead the pop- 
Mr. Hay followed on the same side, and in the | ulace. l take the responsibility of this decision 
course of the discussion laid down the position |on myself,-and say the evidence cannot be re- 
that the jury had a right to decide the law as well | ceived. 
as the fact. Mr. Chase interrupted him to ask| At another time Mr. Chase told the counsel 
whether he meant to extend his position to civil | that they had all along mistaken this business, 
as well as criminal cases; for if you do, sir, said | and kept pressing their mistakes on the court; 
the judge, you are wrong; it is not law. Mr. and said repeatedly that what we urged. as law 
Hay said he believed the position to be univer- ; we knew not to be law. Many remarks of a sim- 
sally true, but it was sufficient for his. purpose if | ilar nature were made, and in many instances the 
it was true in criminal cases. Mr. Hay pro- | judge seemed to endeavor to throw ridicule. on 
ceeded a very litle way further before he was | the counsel. When Mr. Hay was endeavoring 
again interrupted by Judge Chase. Mr. Hay, | to prove that the declaration in the indictment, 
who had been during the cause frequently inter- | that the libel was of the tenor and effect follow- 
rupted, then folded up his papers and appeared to | ing, held the prosecutor to a strict and literal re- 
be retiring from the bar. Mr. Chase, addressing | cital, Mr. Chase said that it was not law; the 
him, said, go on sir. No sir, said Mr. Hay, I will | counsel have contended, said he, that the recital 
not goon. What, sir, said Mr. Chase, will not ought to have been verbatim et literatim ; I won- 
you proceed with your cause? No, sir, said Mr. : der, continued he, they have not contended for 
Hay; my mind is made up, and I will not pro- | punctuatim also. In another instance, when Mr. 
ceed. The judge told Mr. Hay he need not be | Hay was adducing authorities to show that the 
captious. Mr. Hay replied, he was not captious. | title of the book ought to have been stated in the 
The judge said, go on, sir; proceed, and you shall | indictment, Mr. Chase observed that he knew 
not again be interrupted; you may say what you there were cases in which the title was recited. 
please. Í I remember one, continued he, in the case called 
Mr. Hay, Mr. Wirt, and myself left the bar at! the Nun in her Smock; but though it was recited 
the same moment, and I cannot state what hap- 'in that case, it was not necessary, nor is it so in 
pened after with any degree of certainty. Cal-| any case. It is difficult in language to convey an 


prove the right of the jury to decide on the con- 
stitutionality of the seditionact. I believe I was 
not interrupted. 


I followed Mr. Wirt, and spoke concisely to | 
| 


lender was however convicted. 


Mr. Randolph. When you observed to the | 


court,at the time you were directed to reduce 
your questions to writing, that the attorney for 
the United States had not been required to do the 
same, was there any reply made by Judge Chase? 

Mr. Nicholas. It was, I believe, stated by Judge 
Chase, that the attorney for the United States 


had, at the opening, stated what he expected to | 


prove by his witnesses. 

Mr. Randolph. Did you hear any offer made 
by the court to postpone the trial of Callender for 
a month ? ye 

Mr. Nicholas. No, sir, I did not hear such an 
offer, and I never heard it suggested until within 
a week or two, that such an offer was alleged to 
have been made. If such an offer had been made, 
Iam sure we should have accepted it, as I know 
very well that a postponement would have been 


adequate idea of Mr. Chase’s manner; but in 
these and similar instances, from the sarcastic 
| way in which he expressed himself, it was evi- 
dently his intention to throw ridicule on the 
| counsel, 
Mr. Randolph. You say that on the rejection 
| of Col. Taylor’s evidence, Judge Griffin was con- 
| sulted by Judge Chase; was he consulted before, 
or after the opinion of the court was pronounced? 

Mr. Nicholas. It was after. 

Mr. Randolph. In speaking of the District At- 
torney, who, he said, had in opening the case 
stated the purpose for which he meant to intro- 
| duce the witnesses, do you recollect that he said 
| we were not bound to do this, and by the word 
| “we” identifying himself with the public prose- 
cutor? 

Mr. Nicholas. I recollect that Judge Chase, in 
the course of the trial, used the term we in the 


the most acceptable thing to us, except a contin- | manner alluded to;,but I do not recollect with 


uance until the next term. 

Mr. Randolph. Did the opinion of the court 
appear to be given after consulting with the dis- 
trict judge? 

Mr. Nicholas. 


I never saw Judge Chase con- | 


| certainty in what part of the trial it was. 


Mr. Randolph. Were you attorney general of 


| the State of Virginia at that time ? 


Mr. Nicholas. I was, sir. 
Mr. Randolph. Did Judge Chase apply the 


sult Judge Griffin but once, and that was after he | epithet young men, or young gentlemen, to you 
had declared Col. Taylor’s evidence inadmissi- | and the other counsel for the traverser ? 


ble. He turned to Judge Griffin, and asked whe- | 


ther his brother Judge agreed with him, to which 
Judge Griffin assented. 

Mr. Randolph. Did Judge Chase make use of 
any rude, unusual, and contemptuous expressions 
to the counsel, and what were they ? 

Mr. Nicholas.. I recollect when he overruled 
Col. Taylor’s evidence, he said, my country has 


Mr. Nicholas. I do not perfectly recollect whe- 
ther he said young men or young gentlemen. I 
believe the latter, and as applied to me, it was 
true, for I was then a very young man. 

Mr Randolph. Is it the practice in Virginia to 
issue a capias to take the body of the party on 
presentments for misdemeanors at the term when 
the presentment is made, or the indictment found? 


i 
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Mr, Nicholas. By our act of Assembly the pro- 
eeedings on an indictment or information for a 
misdemeanor, is by summons returnable to the 
next term, and if the summons is returned exe- 
‘cuted, and the party does not appear, a capias is 


awarded returnable to the succeeding term. If 


the party comes in and pleads, the plea is received, 
and the cause stands over to the next term. 

Mr. Randolph. Did you ever know the party in 
such case ruled to trial the same term the present- 
ment was made? 

Mr. Nicholas. Never. 

Mr. Randolph. Did the counsel for the traver- 
ser refer to the act of Assembly, by which a sum- 
mons is declared to be the proper process ? 

Mr. Nicholas. Mr. Hay mentioned it in his ar- 
ument for a continuance; he said that as the 
aws of Virginia pointed out a summons as the 

proper process, and there was no act of Congress 
directing a different procedure, he thought the 
ates courts should allow the same time 
swhich the State laws did. 

“My, Harper. When you say that Mr. Hay re- 
ferred to the law in question, do you mean he 
cited the particular act of Assembly ? . 

Mr. Nicholas. No, sir, he referred generally to 


-the Virginia laws, and said such was the process 


pointed out by them. 

Mr. Harper. You said that the term we was 
used by Mr. Chase; how did you understand him 
4o apply the expression? ¢ 

Mr. Nicholas. I thought he identified himself 
with the prosecution. - 

Mr. Harper. In what part of the trial did this 
take place ? 

Mr. Nicholas. I do not particularly recollect, 
put I am sure he used the term we in the sense 
stated. 

Mr. Harper. Is it unusual to give testimony by 
a person concerned in the commission of the of- 
fence for which another is indicted, and do you 
not as Attorney General of Virginia consider it 
your duty to promise a witness in such case that 
he shall not be prosecuted for anything he may 
then testify ? 

Mr. Nicholas. No case has occurred since I 
have been in office in which such promise was 
made. 

Mr. Harper. Are you correct, sir; do you par- 
ticularly remember whether you was Attorney 
General of Virginia at the time of the trial? 

Mr. Nicholas. I certainly was; I had been a 
short time before the trial appointed by the Exec- 
utive, subject to the approbation or rejection of 
the next Legislature. 


-- Mr, Nicholson. You say the counsel were fre- 
“quently interrupted, pray how frequently ? 


Mr. Nicholas. The counsel were frequently in- 
terrupied-during the trial; and as a general char- 
acter of the trial, I can say that, on most of the 
points. which ‘were made, not many sentences 
were uttered by the counsel at atime without 
interruption. 

The President. Were you present when the 
process was issuéd against Callender? 

Mr. Nicholas: I ‘believe-process was awarded 


whilst the court was sitting, but my impression at 
the time was that it was a bench warrant. 

The President. Was anything said in court 
against its being issued ? 

Mr. Nicholas. There was not. 

The President. By whom was the process made 
out? ; 

Mr. Nicholas. I do not positively know. F sup- 
pose it was made out by the clerk, but whether 
by the particular direction of the court, or under 
an idea that it was, of course, I do not know. 


John Thomson. Mason, sworn. 


Mr. Randolph. It has been contended on the 
part of the respondent, that the quo animo deter- 


mines the guilt or innocence of an action; now, 
if the quo animo with which he went down to 


Richmond to execute the sedition law, can be 
shown, it will have an important bearing on his 
conduct. I wish, therefore, toask the witness this 
question: Did you ever hear Judge Chase, previ- 
ous to the trial of Callender, utter any expression, 
and, if any, what was it, on the subject of Callen- 
der’s prosecution, or respecting the book called 
“The Prospect Before Us;” did he say that the 
counsel of the Virginia bar were afraid to press 
the execution of any law, and particularly the 
sedition law; did he say that he had a copy of that 
book, or what did hesay? State the circumstan- 
ces particularly. 

Mr. Mason. The question refers to circumstan- 
ces of which I have but an indistinct recollection, 
and which happened in a way which renders it 
extremely unpleasant on my part to relate them. 
Judge Chase presided in the circuit court held at 
Annapolis in the Spring of the year 1800; during 
the term a man by the name of Saunders was 
tried for larceny, and found guilty. | After sen- 
tence was passed upon him, he was taken out of 
court toreceive it. ‘The press of the people-being 
very great, the judges and myself were detained 
within theroom. Judge Winchester, Judge Chase, 
and myself. had a conversation, altogether of a 
jocular complexion. I think it was just after he 
delivered his valedictory, but how to connect the 
circumstances at this time, I do not know. I 
remember, however, that he asked me my opin- 
ion of the book called “The Prospect Before 
Us,” I told him I had not seen it, and from the 
character I had heard of it, I never. wished to see 
it. He-told me, in reply, that Mr. Luther Martin 
had sent a copy to him, and had scored the parts 
that were libellous, and that he would carry it 
to Richmond as a proper subject for prosecution. 
There was a good deal of conversation besides, 
but I do not recollect it. There was one expres- 
sion, however, that he used, which just occurs to 
my memory, and which I -will repeat, that before 
he left Richmond, he would teach the people to 
distinguish between the liberty and the licentious- 
ness of the press. He said that he was as sincere 
a friend to the liberty, as he was an enemy to the 
licentiousness of the press. There was a senti- 
ment he expressed, which I cannot undertake to 
give in his precise words, that if the Common- 
wealth or its inhabitants were not too depraved to 
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furnish a jury of good and respectable men, he 
would certainly punish Callender. I donot pre- 
cisely recollect the words: I never repeated this 
conversation before, and seldom or ever, after it 
occurred, thought of it. 


John Heath, sworn. 


During the trial of J. T. Callender, I attended 
at the court in Richmond as one of the bar. I had 
occasion to apply to the court for an injunction. 
The motion not having been decided upon, I went 
round to Crouch’s, where Judge Chase lodged, 
and found him in his chamber alone, in which 1 
thought myself very fortunate. We then talked 
over the application I:had made the day before 


for dn injunction; while talking on it, Mr. David | 


M. Randolph, the then marshal, stepped in witha 
paper in his hand. The judge accosted him, and 
asked him what he had in hishand? He said 
that he had the panel of the petit jury summoned 
for the trial of Callender. This was after the in- 
dictment was found by the grand jury. After 
Mr. Randolph had mentioned that it was the 
panel of the petit jury that he had in his hand, 
Judge Chase immediately replied, have you any 
of those creatures called Democrats on the panel ? 
Mr. Randolph hesitated a moment, and then said 
that he had not made any discrimination in sum- 
moning the petit jury. Judge Chase said, look 
it over, sir,and if there are any of that descrip- 
tion, strike, them off. This is all I know of thi 
affair. 
The Court rose at four o’clock. 


Weonespay, February 13. 


The Court was opened at half-past two o’clock. 

Present: the Managers, attended by the House 
of Representatives in Committee of the Whole; 
and Judge Chase, attended by his counsel. 


James Triplett, sworn. 


Mr. Randolph. I wish to know whether you 
ever heard previous to, or during the trial of Cal- 
lender, any expressions used by the respondent, 
Judge Chase, manifesting a hostility toward J. T. 
Callender, and what were those expressions ? 

Mr. Triplett. I recollect to have had a conver- 
sation with Judge Chase on our passage in the 
stage down to Richmond. A book was handed 
to me by him, and I was asked if I had read it? I 
was asked, whether I had seen him, (Callender ?) 
I told him, I had never seen him. There was a 
story recited about the arrest of Callender by a 
warrant of a magistrate, under the vagrant act of 
Virginia; I recollect that the judge’s reply was, 
“it is a pity you have not hanged the rascal.” 

Mr. Randolph. Was there any other expres- 
sions of this nature used, after you got to Rich- 
mond ? 

Mr. Triplett. I did wot hear anything particu- 
lar; but I think the judge did say something about 
the Government of the United States showing 
too much lenity towards such renegadoes, I do 
not recollect any other conversation passing be- 
tween us at that time, until after the court was 


| sitting. when Judge Chase was the first who in- 
| formed me of the presentment being made by the 
| grand jury against Callender. At the same time, 
| heinformed me that he expected I would have the 
pleasure of seeing Callender next day before sun- 
| down, that the marshal had that day started after 
| him for Petersburg. 
| Mr. Randolph. We wish you, as well as your 
memory serves, to state not only the substance, 
but the exact expressions used by the judge. 

Mr. Triplett. I will state them as well as my 
| memory serves me. Some time after this con- 
| versation, I met the judge at the place where he 
| boarded; he said that the marshal had returned 
| without Callender, and used this expression, “E 
am afraid we shall not be able to get the damned 
rascal at this court,” 

Mr. Randolph. You say a copy of this book 
was handed you by Judge Chase. Did you read 
H, sir $ 

‘Mr. Triplett. I read several passages of it. 

Mr. Randolph. Were they marked ? 

Mr. Triplett. I saw several passages marked; 
| but by whom I do not know. 
| Mr. Randolph. Do you remember any particu- 
: lar passages that were marked ? 
| Mr. Triplett. I do not. I have stated every- 
| thing I recollect; but if the gentlemen have any 
| questions to ask, I am ready to give them an an- 
| swer. 
| Mr. Martin. I will ask how many days you re- 
| sided at the same house with the judge ? 

Mr: Triplett. I think, six days. 

Mr. Martin. Do you recollect whether my name 
was not marked on the book which Judge Chase 
handed to you ? 

Mr. Triplett. I do not. 

Mr. Harper. Can you state the day of the 
month, or of the week, when the last conversation 
passed. : 

Mr. Triplett. I think it was Sunday, but I am 
not positive. Imade no minutes, as I never ex- 
| pected to be called upon to answer inquiries of 
| this kind. 

Mr. Harper. How long was it after the first 
conversation with the judge, when he mentioned 
that the marshal had gone after Callender ? 

Mr. Triplett. I donot precisely recollect. It was 
not, I think, so much as three days. I do not think 
it was so much as two days; „but I cannot be posi- 
tive, after so great a length of time has elapsed. 

Mr. Harper. Do you recollect who travelled 
with you in the stage from Dumfries to Rich- 
mond ? 

Mr. Triplett. I cannot recollect. The stage 
was much crowded from Dumfries to Fredericks- 
burg; and there was a passenger taken in at Staf- 
ford court-house. ~ 

Mr. Harper. Well, sir, how was it from Fred- 
erieksburg to Richmond ? 

Mr. Triplett. I do not particularly recollect; 
but there were passengers repeatedly getting in 
all the way. 

Mr. Harper. Did this conversation take place 
before you reached Stafford court-house ? 

Mr. Triplett. It was.after. 
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- Mr. Harper. Was it between Fredericksburg 
and Richmond? l 

Mr. Triplett. Yes, sir. 

President. Had youany conversation with Judge 
Chase previous to this interview? 

Mr. Triplett. No, sir. 

President. Did you sit together in the stage ? 

Mr. Triplett. We did the second day, and it was 

then the conversation passed. 

' Mr. Hopkinson. When was it, that, for the first 
time, you mentioned this conversation to any- 
body ? 

Mr. Triplett. I do not recollect when I men- 
tioned it the first time; but I remember to have 
communicated it to General Mason on my return 
to Dumfries, 

Mr. Nicholson. Have 
others ? 

Mr. Triplett. Frequently. - 

On the suggestion of Mr. Randolph, that Mr. 
Triplett had fractured his wrist, from which he 
apprehended serious consequences, he was dismiss- 
ed with the consent of the counsel for the re- 
spondent, from further attendance on the Court. 

At the instance of Mr. Lee, John Heath, exam- 
ined yesterday, was again called in. 

Mr. Lee. You mentioned yesterday that you 
made two applications for an injunction. Were 
they made at the judge’s chambers, or in court 2 

Mr. Heath. I mentioned that I made the appli- 
cation to the court, and that it was not then grant- 
ed. I then stated that I went to the judge’s 
chambers the next day before the court raet: 

Mr. Lee. Who composed the court when the 
injunction was moved in the first instance ? 

Mr, Heath. I think, but.I cannot be particular, 
that Judge Griffin was there. He was, however, 
there the next day. 

Mr. Lee. At what time of the day was it that 
you went to the on chambers respecting your 
application for the injunction ? 

Mr. Heath. It was immediately after breakfast. 
We generally. breakfasted early. Immediately 
after, I waited upon him. I think it was between 
eight and nine o’clock. 

Mr. Lee. What space of time were you there ? 

Mr. Heath. Ido not think I was there quite 
half an hour. 

“Mr. Lee. Was the bill read by yourself, or put 
into the hands of the judge to read it, at the time 
you made-the application at his chambers ? 

Mr. Heath. I do not recollect to have presented 
the bill to the judge. I am not positive that I had 
the bill with me. I called upon him for the pur- 
pose of learning the reasons, why he did not grant 
the application. [Here the witness related some 
remarks of Judge Chase on theapplication for an 
injunction, which were too indistinctly heard to 
be-related.] 

Mr. Lee. Who were present at the judge’s 
chambers at the time you state the conversation 
took place between Judge Chase and Mr. David 
M. Randolph respecting the panel of the jury 2 

Mr. Heath: No other person was present but 
myself. When I came in I found the judge alone, 
and I thought myself fortunate in so finding him. 


you since mentioned it to 


We had been in conversation by ourselves for 
eight or ten minutes before Mr. Randolph came 
e ; : 

Mr. Lee. Was any one present at the door, or 
was the door open at the time ? 

Mr. Heath. I do not recollect that there was; . 
but it appeared to me that as I was going iuto the 
house, somebody was coming out; and I found 
the judge alone, I am positive, when I entered ; 
and we continued alone until Mr. Randolph step- 
pedin. It struck me that there might have been 
somebody that came in at the main door of the 
house between the time I was there and Mr. Ran- 
dolph’s coming in; but I am not certain. 

Mr. Lee. You. say somebody was coming out, 
when you went into the room. Was it Mr. Ran- 
dolph ? 

Mr. Heath. No, sir, I said there might be some- 
body coming out, but whether out of his chamber, 
or out of another room, I am not certain; but 
when I entered his chamber, I found him alone, 
and I thought myself fortunate in so finding him. 

Mr. Lee. On what day of the week was this ? 

Mr. Heath. Ido not recollect. 

Mr. Lee. How many days was it after your 
motion to the court before you went to the judge’s 
chambers? 

Mr. Heath. I do not recollect; but I think it 
was a few days after the bill against Callender 
had been found, and he had been arrested; but as 
to days, hours, and minutes, I do not, pretend to 
recollect them. f 

Mr. Lee. Am Ito understand that it was after 
Callender appeared in court ? ; 

Mr. Heath. I do not say so. It was after Cal- 
lender was brought forward by the marshal, and 
a true bill found. I think it was immediately 
after; but I do not recollect whether it was a day 
or two after. , 

Mr. Lee. Did you go to Judge Chase’s cham- 
bers on any business more than that one time? 

Mr. Heath. No; I never did more than that 
one time. 

Mr. Chase. It was with the motion ? 

Mr. Heath. Yes, sir, it was with the motion. 

Mr. Randolph. Did you at any, and at what 
time, mention this circumstance, and to whom 
did you mention it ? 

Mr. Heath. As soon as it happened, I consid- 
ered the conversation improper, and thought I had 
a right to relate it, as I did not visit Mr. Chase as 
a friend, but as a judge in his judicial character 
to perform the duties of his office, and on busi- 
ness which might have been done in:open court 
as well as at his chambers. I mentioned it to Mr. 
Hugh Holmes, also to Mr. Meriwether Jones. 

Mr. Randolph. Do you mean Mr. Holmes, the 
present Speaker of the House of Delegates of Vir- 
ginia 2 

Mr. Heath. Yes, sir. 

Mr. Randolph. You. state that you mentioned 
it to Mr. Holmes.and Mr. Jones ; did you mention 
it to anybody else? . 

Mr. Heath. I was so much impressed with it, 
that I mentioned itto several others. 

Mr. Nicholson. Did you say that you made this 
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communication to those gentlemen immediately 
after the conversation occurred ? 

Mr. Heath. On the very day, and within an hour 
afterwards; and I have since mentioned it fre- 
quently to others—I never kept it a secret. 

Mr. Hopkinson. “Was this conversation on the 
day of the trial of Callender, or how many days 
before ? 

Mr. Heath. I do not recollect whether Callen- 
der was tried that day; I mentioned yesterday 
that I did not attend the trial. 

Question. Did you make your motion at the 
same term that Callender was tried? 

Mr. Heath. Yes, sir—There were intervals in 
which motions were made by counsel. During 
one of these intervals I made my motion for.an 
injunction. Callender had not then been tried ; 
I do not know that when I made the motion the 
marshal had returned with Callender, but I made 
it the day before I went to the judge’s chambers. 

Mr. Nicholson. Was the conversation before 
the impanelling of the jury in the case of Cal- 
lender ? 

Mr. Heath. Yes, sir—The marshal came in 
during the time I was in conversation with the 
judge, it appeared to me, to show the judge what 
kind of a panel he had. 

At the request of Mr. Harper, and with the 
consent of the managers, John Basset, a witness 
on the part of Judge Chase, was sworn and ex- 
amined, in consequence of the peculiar situation 
of his family requiring his immediate return 
home. 

Mr. Harper. Relate the circumstances that 
took place relative to your being sworn on the 
jury, on the trial of Callender, and what the ap- 
plication to the court was on your behalf? 

Mr. Basset. The circuit court of the United 
States at which James T. Callender was present- 
ed and indicted for a libel, was held on Monday 
the second or third of June. I left home in the 
morning and arrived in Richmond as early as 
might be expected. On my arrival I saw David 
M. Randolph, who was standing at a corner of a 
street; perceiving me, he came towards me; 
before I alighted from my horse, he informed me 
that I had been summoned as a grand juror, and 
that for not appearing, had been crossed, that it 
was my duty to go to the court and justify myself 
for my absence; that he summoned me on the 
petit jury for the trial of Callender, and that my 
serving in that capacity would be an apology for 
my previous absence. I presented myself to the 
court, but the trial did not come on that day. The 
second day I attended also. I knew very well 
that the law under which the traverser was to be 
tried, was odious to my fellow-eitizens; I knew 
it was conceived to be a great oppression to the 
liberty of the subject, and I believed that great 
umbrage would be given to the mass of the peo- 
ple by those who should undertake to execute that 
law. I was weak or wicked enough to beamong 
that class of people called federalists, and I did 
believe that the fed ee law] was Constitu- 
tional. I felt myself bound when called on to be 
a juryman, to make a declaration of my political 
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sentiments. I made this declaration to relieve 
the impression on my own mind, and not in or- 
der that it should be considered that I declined, 
in consequence of my political opinions, to serve 
on Callender’s trial, or in any other case. I 
thought it possible that I might be excused; but 
if. were found by the court to stand in a proper 
relation between my country and the traverser, I 
would cheerfully serve. My object was to justify 
my own conduct to myself, and to the whole 
world. I made use of these expressions, and I be- 
lieve I repeat the very words, but I am well as- 
sured that I shall express the force and efficacy 
of what I said. I declared to the judge that my pol- 
ities were federal; that I had never seen the book 
called the Prospect Before Us, but I had seen in 
a newspaper some extracts from it; that if the 
extracts were correctly taken from the book, and 
if the traverser was the author or publisher of that 
work, it appeared to me that it was a seditious 
act; that] had formed and expressed an unequivo- 
cal opinion, that the book was a seditious act ; 
that I had never formed an opinion in respect to 
the indictment, for I had neither seen it nor heard 
it read. The court considered me a good juror, 
and I was sworn accordingly. After the trial had 
been gone through, the jury retired to their room. 
I informed the jury that I thought we should have 
the book read through. 


The Presidént here stopped the witness, and 
informed him that it was useless waste of time to 
relate what took place in the room of the jury. 


The witness, however, continuing the state- 
ment he had previously begun, the President de- 
sired him to go on, if it were necessary for the 
purpose of connecting the testimony he had to 
give; but to pass over what occurred among the 
jury as briefly as possible. 

Mr. Basset. I told the jury that I thought the 
book should be read. The jury did not at first 
agree, but the greater part of it was afterwards 
read. In respect to the general progress, I will 
state one point that makes a great impression on 
my mind; I do not pretend, however, to a supe- 
rior recollection, especially after a lapse of five 
years, during which I never dreampt it would be 
the subject of discussion; but I will give my im- 
pressions. The judge, addressing the counsel 
for the traverser, said, when my country invested 
me with my sacred office, it placed me under an 
obligation to administer justice according to law ; 
this I am determined to do, and I have done it. 
I have decided what the law is, but this decision 
is not conclusive against the traverser. If any 
exceptions are made by his counsel to my decis- 
ion, they may be reduced to writing, and if I have 
commited errors, a superior tribunal shall correct 
them. 

Mr. Randolph. You stated that you had read 
extracts from the Prospect Before Us in newspa- 
pers, before you were impanelled on the jury, 
which impressed you. with the opinion that it 
was a seditious publication. After reading over 
the book, did it appear to you to answer that 
description. 
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< Mr. Basset. I thought it was more libellous 
than the extracts I had seen. 

Mr. Randolph. The extracts and the book did 
not then correspond. 

Mr. Basset. I ¢annot say. I could not say the 
extracts were the same with what I read in the 
book; I only recollect that my impression was, 
they were the same. I could not then, nor can I 
now say they were conformable to the book, but 
miy impression is, that they wêre the samé in sub- 
stance. 
cMr, Harper. Did you mean to say that the con- 
tents of the book were more libellous than the 
extracts ? 

Mr. Basset. I meant to say, that after I had 
read the book, my impressions were that it was 
more libellous than I conceived it ‘to be when I 
read the extracts. 

Mr. Nicholson. Do you recollect at what time 
you.arrived in town ? . 

Mr. Basset. I cannot. recollect, but I believe 
soon after the court met: that morning I rose 
sady and rode twenty-two miles, about four hours 
riding. 

. Mr. Nicholson, Was the book given by the 
court to the jury ? 

- Mr. Basset. I understood that it was delivered by 
the court to the jury for their inspection, and to 
compare the extracts from the book, and see 
whether they were correctly taken, but I do not 
recollect that the judge particularly called our at- 
tention to the baok and directed us what was to 
be done with it; but my recollection is that the 
book was delivered to us. 

Mr. Rodney. Was the indiċtment read after all 
the jury were sworn ? 

Mr. Basset. I do not recollect that the indict- 
ment was read till after the jury was sworn. 

Mr. Rodney. Had the book given to the jury 
any passages scored ? : 
“Mr, Basset. I think it had. i 
“Mr, Rodney. Do you know whether the passa- 
gés' marked formed any part of the indictment ? 

Mr. Basset. I-cannot say that I recollect. 

Mr. Campbell. When you were sworn did you 
understand that the charges in the indictment 
were taken from the book called the Prospect 
Before Us? i i 
> Mr. Basset. It was subject of general notoriety, 
that the indictment was drawn from the Prospect 
Before Us. 

Mr. Campbell. What authority had you for 
supposing that the extracts you had read were 
taken from the Prospect Before Us ? 
= Mr. Basset. I had no authority but the news- 
papers, they purported that the extracts were 
taken from the book called the Prospect Before Us. 

Mi. Randolph. Have you any reason to believe 
that the extracts in the newspapers were not 
taken from the book ? 

Mr. Basset. I firmly believe they were taken 
from. it... 

Mr. Hopkinson. ‘Was the book which you took 
out that which was given in evidence during 
the trial? - 

Mr. Basset. Whether it was the book which | 


was furnished. by the prosecutor and handed to 
us by the agent of the court, I cannot tell. 

Mr. Hopkinson. At what hour did the court 
meet ? 

Mr. Basset. I believe about ten o’clock. 

The President. I understand you as- saying that 
you never saw the book, until you saw itin court? 

Mr. Basset. Iam firmly and fully so impressed. 

The President. When you were questioned -as 
a juror, I understand you to have said, that if the 
extracts you had read were correctly given, the 
matter was libellous; did you say that you had 
formed an opinion ? 

Mr. Basset. No; sir, nor that I had delivered 
an opinion, but I said that if the traverser was the 
author of those extracts, he was guilty of a breach 
of the sedition law. Irepeat every expression that 
isnow remaining on my memory. I answered 
so far,as to the fact... The inquiries extended no 
farther than to making up my opinion on the ex- 
tracts contained in the newspapers. . It had no 
connexion’ whatever with -the book. I do not 
think that I stated to the court that I had express- 
ed an opinion. ; 

Mr. Harpet. Did you make an application to 
the court to be excused, or did your observations 
arise from motives of delicacy ? 

Mr. Basset. If my memory does not fail me I 
did not solicit the judge to excuse me; the office 
of a juryman is no doubt always an unpleasant 
one, but when I am called upon to perform a duty, 
I do not shrink from the task. I had some doubts 
whether my mind was ina proper state to pass be- 
tween my country and the traverser. It was to 
remove these ‘doubts that I made the declaration, 
and for no other purpose. 

Mr. Lee. On what day of the week was Cal- 
lender tried? 

Mr. Basset. I arrived about ten o'clock on Mon- 
day, and, the next day, the jury were sworn at the 
usual time. : 

Mr. Bayard. What was the general deportment 
of the judge to the counsel, and of the counsel to 
the court ? 

Mr. Basset. The different coloring through 
which the samethings are seen make some men see 
things differently from others. My own opinion 
is that the judge conducted himself with decision 
unmixed with severity, and that he was witty 
without being sarcastic. It was my impression 
that the judge wished the prisoner to have a full 
hearing, that he might be acquitted, if innocent, 
and found guilty, if really guilty. It appeared to 
me that the sole point on which the counsel hoped 
to save their client was by proving the unconsti- 
tutionalty of the sedition law, and it appeared to 
me that they could not form a reasonable expec- 
tation of acquitting him on any other ground. I 
believe his counsel believed the law unconstitu- 
tional, and thought they had eloquence and argu- 
ment enough to convince thejury of it. Ibelieve 
they thought the judge deprived them of their 
right to address the jury on that point; and that 
having the cause very much at heart, they were 


-vastly mortified that the court did not permit them 


to take the course they wished. They appeared 
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to consider themselves as advocating the cause of | demeanor of the court towards the counsel? Was 
an oppressed citizen, and they felt hurt.at not be- {it harsh, rough, and irritating; or was it mild and 
ing allowed the mode of defence which in their | facetious ? 
opinion the law authorized. In all their argu-| Mr.J. Randolph. I wish to submit to the Court, 
ments they travelled but.little way before- they | whether it is proper to putthis question in the form 
came to the point that-went to prove the law un- | proposed. I wish the witness may, in stating the 
constitutional, and.the judge deelared, at every | conduct of the court, confine himself to specific 
such time, that. they had no right to address the | facts, as much as possible. Ae & Z 
jury on that. point; that the- Constitution chad | Mr. Harper. The general conduct of the court 
made the court-the sole judges of the law as far | isa matter of fact, and the particular acts of the 


it respected its constitutionality. From these cir-| court go to show what that was. A 
cumstances, itis my iei prossion that thealtereation | © The President here desired the answer to be re- 
between the bar and the court arose solely from | duced to writing, when Mr. Harper said that he 
thesensibility of the counsel to this particular sub- | had no objection to withdrawing the question— 
g deprived, as they supposed, of | Mr J. Randolph, however, waiving any objection 
ave vie to . the President desired Mr. Randolph to. pro- 
ceed. 
Mr. Randolph. The answer I have tó make is 
very short. Having been absent the greater part 
of the time, I-do not consider myself competent to 


ject, and from bein 
their rights. ey Sa . 

The President. -What were the particular causes 
of irritation between the judge and the counsel? 

Mrs‘Basset. I have stated what I considered the 
causesy. They arose from the counsel ddverting 
to that particular point, and their so frequently | say what the general conduct of the court was. I 
doing it occasioned the judge to elevate his voice, | recollect that shortly after the trial commenced, I 
and to pronoinee over and over again what he | came into court, and sat very near the bench on 
conceived to. be the law. which the judgessat. I continued there for some 

Mr. Rodney.. Was the question put by the court, | time, while a portion of the very lengthy indict- 
whether you had formed and delivered an opinion | ment was reading: Ithen went out, and returned 
on the charges contained in the indictment ? to my own house, where I continued until the 
© Mr. Basset. My memory on the particular form | time when I supposed the reading of the indict- 
of the question is imperfect, but I will state my ment would be finished. Just on my entrance into 
idea of it. Tat first thought the question had-been | the lobby of the court, I saw the counsel for the 
put in the disjunctive, or—but I am now persuaded | traverser folding up their papers, and retiring from 
that I was mistaken; so many gentlemen concur- | the bar. 
ring in recollecting that the word and was used,| Mr. Harper. Were youin court during the time 
I must believe. I was mistaken. when the previous motions were made ?. 

Mr. Rodney. When the question was put, did | Mr.Randolph. Shortly after the indictment was 
you not say that you. had formed an opinion. on | found against Callender, I was in court. The only 
the extracts, and did you not express the very opin- | incident which I recollect to have taken place at 
ion which you had formed ? that time, was seeing the clerk or the attorney 

Mr. Basset. I did, and I said that if the book j of the district hand up to Judge Chase a paper, 
answered to the extracts, I had formed an unequiv- | about which I made inquiry of somebody near me, 
ocal opinion that it was libellous. and learnt that it. was a warrant for process for 

Mr. Rodney. And this before you were sworn? | apprehending Callender. This is all I recollect 

Mr. Basset. Yes, sir. previous to the arrest of Callender. When Cal- 

The witness was then, from the peculiar eireum- | lender was brought into the court, I stood outside 
stances already stated, excused with the consent | of the crowd, at some distance from the court. I 
of the parties from any further attendance on the | heard a great deal said, but I do not recollect what 
court; the President observing that although the | I did hear. I am therefore satisfied that I am in- 
indulgence was granted in this instance, he hoped | capable of giving a connected statement of what 
it would not be made a precedent for a general | passed at that time. On the succeeding day the 
practice. £ trial commenced ; but I was not present when the 

The Court rose at four o’clock.: i motion was madefor a continuance. Ihavesiated 

: already how far I was a witness from that time to 
f ; the conclusion of the trial.* 
Tuorspay, February ia... Mr. Harper. What- was the demeanor of the 

The Court was opened.at twelve o’clock. court when you saw the counsel folding up their 

Present: the Managers, attended by-the House | papers? if 
of Representatives in Committee of the Whole; | _ Mr. Randolph. Ido not recollect any specific 


and Judge Chase, attended by his counsel facts. : 
On the request of Mr. Harper, and with the con-| . Mr. Harper. What was their general demeanor 


sent of the Managers, Edmund Randolph, a wit- | during the trial? 
ness on behalf of the respondent, was sworn. - ; : . 
Mr. Hopkinson. Were you present at the trial | * The introduction of Mr. Randolph’s testimony was 
of Callender ? poems ; delivered in so low.a voice as not to be heard by the 
Mr. Randolph. Iwas present during a short | reporter. But it is understood that, in the. part not 
part of the time. i ; s .. | heard, nothing relevant to the charges in the articles of 
Mr. Harper. What was the general conduct and | impeachment, was said, . ; 
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‘= Mr: Randolph. From the causes I have stated, 
Iam not able to answer this question. 
Mr: Harper. Have you no general impression ? 
Mr. Randolph. I cannot say I have. : 
Mr. Harper. Was there anything which struck 
you'as remarkable, improper, or otherwise ? 
“Mr. Randolph. I have no hesitation in saying 


that I saw nothing which conveyed, the idea of 


corruption. 
Mr. Harper. What do you mean by corruption ? 
“Mr. Randolph. I mean an evil intention to op- 
press the traverser. I speak, only of those parts 
of the trial which I witnessed myself, and Imust 
be understood as knowing little of what passe 
from wy own observation. yo 
Mi. Harper. You say you perceived no evil in- 
tent to oppress the traverser ? 
+i Mr. Randolph. I had no idea. of the’sott. 
“-Mr.-Lee..Do you recollect nothing that was 
by the court to the counsel, when they were 
sup their papers and retiring ?~ 
dolph. No, sir; I was at a-considerable 
é—at the door‘of the lobby at the time. I 
have no further answers to make to-the questions 
proposed; I do not think it incumbent on me to 
relate matters that are irrelevant, or to go into 
conjectures, ` 
`= Mr. Harper. We are ready to hear anything 
from a gentleman so well skilled -—— 
“Mr. Randolph. The reason ‘of my remark is, 
nr having understood that I was summoned in 
rela 


tion to opinions delivered by meat the time of 


the trial. 

Mr. Harper. We are sensible that we cannot 
require them. : ; 
“My. Randolph was, by consent of. both parties, 
excused from further attendance as á witness. 


. George Read, sworn. 
- Mr. Randolph. The witness will please to state 
what he knows in relation to certain proceedings 
ata circuit court of the United States, held at 
Newcastle, in the State of Delaware, in the month 
of June, 1800.. + 

Mr. Read..It is incumbent on me to state that 
several years have: elapsed. since the transactions 


which I am now about to relate occurred ; of 


Course I cannot pretend to say that the language 
T'shall use to convey the sentiments delivered by 
Mr: Chase is precisely according to what occur- 
redat the time; but the substance of what I re- 
late willbe correct. The transactions to which I 
presume I am called to testify took place at a ses- 


sion of the circuit court, held at Newcastle, for 


Delaware district, in June, 1800. The court sat 
two days, viz: on the 27th and 28th days of the 
Yaonth. At that court, Samuel Chase, one of the 
associate justices, presided, and Gunning Bed- 
ford, district judge, was associated with him. 
Judge Chase, as usual, delivered a charge to the 
gtand-jury, on the first day of the term. The 
grand: jury, after. hearing the charge, retired to 
their. chamber;.after remaining there for some 
time, they-returned into. court, and on being asked 
whether they had-found any bills, or had any pre- 
sentments to make, they answered they had found 


no bills of indictment,and had no presentments to 
make. After receiving this answer, Judge Chase 
proceeded to observe, as nearly as can recollect, 
addressing himself to the grand‘jury, that he had 
been informed, or, heard, that a“highly. seditious 


temper had manifested itself in the State of Del- 


awaré among a certain class of people; especially 
in Newcastle county, and more especially in. the 
town of Wilmington, where lived a most seditious 
printer; unrestrained by any principle of virtue, 


and regardless of. social order ;. that the name.of 
this printer was ——; the judge here paused, and 
said, perhaps it might be assuming; or taking upon 
himself too- much to mention the name of. this 
person; but, gentlemen, it becomes your spe- 
cial duty, and you must inquire diligently into 
this:matter. Several of the jurors, I believe, made 
a-request to the court to dismiss them, and assign- 
ed as the reasons for their request, that some of 


them were farmers, and, as :it was about the time 
of harvest, they were anxious to be on their farms, 
The judge observed that the business to which he 
had called their attention was of a very urgent 
and pressing nature, dnd,must be attended to; 
that he could not, therefore, discharge them be- 
fore the next day, when further information 
should be communicated to them on the subject 
he had referred to. The judge then addressing 
himself to me as the District Attorney,asked me, 
as I believe is usual on such occasions, whether I 
had any criminal charges to submit to the grand 


jury? [said that none such had yet occurred, 
and I believed none were likely to occur during 


that term. Judge Chase, continuing his address 
to me, observed, you might, by prosecuting proper 


researches, make some discoveries. Have you 


not heard of some persons in this State who have 
been guilty of libelling the Government, or the 
administration of the Government.of the United 
States ? I am told, and the general circulation of 
the report induces me to believe it, that there is'a 
certain printer in the town. of Wilmington who 

ublishes a most scandalous newspaper; but it 
will not do to mention names. Have you not two 
printers in that town? I answered that_I believed 
there were. Judge Chase observed, that one: of 
them was a seditious printer, adding, he shall be 
taken notice of, and it is your duty, Mr. Attorney, 
to examine unremittingly and minutely into af- 
fairs of that nature; times like these require that 
this seditious temper or spirit, which pervades too 
many of our presses, should be discouraged or re- 
pressed. Can you not finda file of these news- 
papers between this time and to-morrow morning, 
and examine them, and discover whether this 
printer is not guilty of libelling the Government 
of the United States? This, I say, sir, must be 
done; I think it is your duty. I observed, as this 
subject was pressed by the honorable judge, I be- 
lieved I was acquainted with the duties of my 
office, and was willing todischarge them. Imen- 
tioned that I had not in my possession the papers 
alluded to by the judge, nor had read them; but 
that if a file of them were procured and handed 
to me, I had no objection to examine them, and 


communicate with the grand jury on the subject. 
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The judge then said he was satisfied, and, turning 
to the jury, observed, that he could not discharge 
them, however inconvenient their stay ; they must 
attend the ensuing day, at the usual hour. The 
, Judge then directed that a file of the papers should 
be procured for me. I understood him to mean 
the paper called the Mirror of the Times and Gen- 
eral Advertiser, though I do not recollect to have 
heard the title of the paper mentioned during the 
proceedings. A file of those papers was brought 
to me in the afternoon, after the adjournment of 
the court; by whom they were brought I do not 
recollect. I examined them, but in a very cursory 
manner, as I was very much interrupted by per- 
sons calling upon me. I did not discover during 
the course of this examination, any libellous mat- 
ter coming within the‘provisions of the sedition 
act. : Y : 
According to what I understood to be the wish 
of the judge, I sent this file of papers to the 
grand jury. Soon after the meeting of the court 
on the second day, and at the request of the grand 
jury, I attended them in their‘room. On enter- 
ing, the foreman of the jury addressed me, and 
directed my attention to a paragraph in a publica- 
tion. contained in the Mirror of the 21st June, 
1800, republished from the Aurora, reflecting, 
erhaps in strong and pointed language, on the 
ormer conduct of Judge Chase. He observed 
that there was a difference of opinion among the 
jurors as to the nature of the paragraph—some 
doubted whether it was a libel or not, and, if li- 
bellous, whether they had a right to present it to 
the circuit court.. I observed that it was not ne- 
cessary for me to be very particular in my opin- 
ion. of the publication, asI did not consider it as 
coming under the sedition law, though it might 
be considered as an offence at common law, be- 
cause Judge Chase had decided that.the circuit 
court could not take cognizance of cases arising at 
common law. Ireturned into court. After some 
time, the file was placed before the judge. Judge 
Chase asked me what had been done, and whe- 
ther the grand jury had made any discoveries of 
libellous matter ?. Ianswered none, unless it were 
the paragraph which related to’ Judge Chase, 
which I showed him, observing that it did not ap- 
pear to me to come under the sedition law. Judge 
Chase acquiesced, and the business passed over 
on his part in a very-polite and affable manner. I 
do not recollect anything further to have passed. 
I have, however, an indistinct recollection of a 
conversation between Judge Chase and myself, in 
the room of a tavern, before-we went into court, 
in which.{ understood him to have made à gen- 
eral declaration of hostility against seditious 
printers. : f 
Mr. Randolph. You said the judge gave orders 
to somebody to procure a file of newspapers. Do 
you recollect to whom he addressed himself? 
Mr. Read. I do’ not; but I understood to the 
bailiff or marshal, or some other officer. - 


James Lea, affirmed. 


Mr. Rodney. Please relate to the court the oc- 


eurrences which. took place ata circuit court of 


the United States at Newcastle, and whether you 
were summoned as a grand juror at that court. 
Mr. Lea. I was summoned by the marshal of 
the district of Delaware asa grand juror at the 
circuit court held in the month of June, 1800. I 
attended agreeably to that summons, and was 
qualified as a juror. After receiving a charge 
from Judge Chase, we retired into our room, and 
remained there for some time. There appearing 
to be no business for us, we returned into.our box. 
The usual question was put to us, whether we 
had found any bills? We said that we had not. 
After some time, Judge Chase addressed the grand 
jury, and observed that a very seditious disposi- 
tion had manifested itself in the State of Dela- 
ware, in the county of Newcastle, and particularly 
in the town of Wilmington; that a seditious 
printer lived in that place, who edited’a paper 
called the Mirror of the Times and the General 
‘Advertiser, who was in the habit of libelling the 
Government of the United State, and that his name 
was——, he said he would not mention his name, 
but that it was our duty to inquire if any seditious 
publications had been made; that he would not 
discharge us that day, nor until’ we had made the 
inquiry. Several of the jurors addressed the 
judge for leave to return home, stating that they 
were farmers, and were extremely anxious to be 
on their farms, as it was harvest time. Some 
conversation passed between Judge Chase and 
the Attorney for the District, after which he said 
he would not discharge us until the next day. We 
returned the next day into court, and after sitting 
some time in our box, we retired to the jury room. 
A file of newspapers was produced by some per- 
sons, and we examined them. We found nothing 
in them of -a libellous nature, in our opinion, ex- 
cepting something relative to Judge Chase, which 
| some of the jury thought came under the sedition 
law. We sent for the Attorney of the District to 
inform us as to the nature of the paragraph. He 
told us it did not come under the sedition law. 
We went into the jury box, when a conversation 
of some length took place between Judge Chase 
and the Attorney of the District,.after which we 
were discharged. X 

Mr. Martin. What time did you come down 
on the first day? ` : 

Mr. Lea. We were up a very short time—per- 
| haps an hour. . 

Mr. Martin. What time the second day ? 

Mr. Lea. A good while. ` 

Mr. Martin. What time is the harvest in Del- 
aware? ; 

Mr. Lea. It was the time of hay-harvest. 

Mr. Randolph. I will ask you whether you rec- 
ollect the judge to have quoted the title of the 
paper ? 

Mr. Lea. I recollect that he did. 

Mr. Randolph.. Was it the same paper that was 
sent you by the attorney ? 

Mr. Lea. It was. 


John Crow, sworn. 


Mr. Rodney. Please to state what occurred in 
the circuit court held at Newcastle. 
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Mr. Crow. Iwas not in the court-house the first 
day. On the second day, I went into court just 
after it was opened. I recollect there was some 
conversation that took place between Judge Chase 
and the district attorney. The judge asked the 
attorney of the district if there were any present- 
ments likely to be made that day. The attorney 
answered, thére were none; that, on examining 
the file of newspapers, there was nothing found 
rebellious, unless it were some strictures on the 
judge himself. If that is all, the judge replied, we 
will take no notice of it. T recollect nothing fur- 
ther. The judge shortly after discharged the grand 
jury. ~ l 

John Montgomery, sworn. 


Mr. Randolph. The subject on which it is un- 
derstood you are capable of giving some informa- 
tion to the court is the conduct of Judge Chase, 
at a circuit court of the United States held for the 
district of Maryland at Baltimore in May 1803, 
or about that time. 
“Mr. Montgomery. The point, I presume, on 
which I am called to give testimony, relates to a 
charge to a grand jury delivered by Judge Chase, 
at a circuit court where he presided, and Judge 
Winchester was associated with him. It will not, 
from the nature of the subject, be expected that I 
shall be able to detail, in the precise language of 
the judge, the whole of the charge which was de- 
livered in 1803 at the May term. Though not 
one of the-bar, I was present at the court, and took 
a chair among the gentlemen of the bar. After 
the grand jury were impanelled, Judge Chase ad- 
dressed them. He appeared to address them from 
a-written paper that lay beforehim. He-proceeded 
in the'usual manner to charge the jury as to the 
duties expected to be performed by them. After 
he had thus far proceeded in his charge, he men- 
tioned, that before the jury retired to their cham- 
ber, he would make some observations, and that 
they would be considered as flowing from a wish 
for the happiness or welfare of the community. 
He stated that it was important that the: people 
should be fully informed, particularly at such a 
crisis; that falsehood was more easily disseminated 
‘than truth; and that the latter was reluctantly 
attended to, when opposed to popular prejudice. 
I cannot pretend to state thè sentiments delivered 
by the judge, in the order in which they were de- 
livered. = I can undertake to state, from my recol- 
lection, the substance of those he delivered. To 
the best of my recollection, the judge stated that 
the Administration was weak, relaxed, and inade- 
quate to the duties devolved on it; and that its 
acts proceeded not from a view to promote the 
general happiness, but from a desire for the con- 
tinuance of unfairly-acquired power. The lan- 
guage unfairly-acquired power made a strong im- 
pression’ on my mind at the time; and when the 
judge called the attention of the jury to the obser- 
vations he was about to make, I was prepared to ex- 
pect something extraordinary from him, as I was 
at Annapolis when he pronounced the valedictory 
address which Mr. Mason, im his testimony, took 
occasion to mention. The judge stated the viola- 
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tion of the Constitution that had taken place by the 
aet of Congress repealing the Judiciary act of 1800, 
and the consequent removal of sixteen judges ; that 
it had made a violent attack on the independence 
of the Judiciary. He also found fault with a law 
passed by the Legislature of Maryland in 1800, the 
effect of which was the removal of all the judges 
onthe county-court establishment. He stated that 
those acts were a- severe blow against the indepen- 
dence of the Judiciary. He stated, that since the 
year 1776, he had been an advocate for a repre- 
sentative or republican form of government; that 
it was his wish that freemen should be governed 
by representatives chosen by that class of citizens 
who had a property in, a common interest with, 
and an attachment to,the community. The lan- 
guage might have been in the words of our con- 
stitution. He found fault with the law passed by 
the Legislature’ of Maryland, which he styled 
“The Universal-suffrage Law.” He stated that 
that also affected the independence of the.Judici- 
ary, and to the best.of my recollection; he explained 
his ideas in this manner: that every free, white, 
male citizen, in the language of the Constitution, 
having the’ qualification of age and residence, 
though he had nota property in, an interest with, 
and an attachment to, the community, being suf- 
fered to choose those who constituted the Legisla- 
ture, and the Judiciary being dependent on the 
Legislature for their support and continuance in 
office, few characters of integrity and ability, who 
are competent to discharge the duties of judges, 
would be found to accept appointments held by 
suchatenure. Hestated that these measures were 
destructive of the happiness and welfare of the 
community; that they would have a tendency to 
sink our Republican Government into what he 
called a Mobocracy—the worst of all possible gov- 
ernments. When on the subject of the alteration 
of the State constitution, he stated that the fra- 
mers of that constitution were men of ability and 
patriotism—the names of some of whom were hon- 
orably enrolled on the Journals of Congress, and 
also I think he said, on the Journals of the Con- 
vention of Maryland ; that he had to observe, that 
the sons of those characters (which he regretted) 
were the chief supporters of these destructive mea- 
sures. Hestated that where there were equal laws, 
and equal rights—viz: laws equally’ administered 
between the rich and the poor—in that country there 
was freedom, But where the administration of the 
laws was partial and uncertain, the people were 
not free; and he was apprehensive we were fast 
approaching to that state of things. He stated that 
there was but one act remaining to be done, TA 
tioning the act passed by the Legislature of Ma- 
ryland for the trial of facts, and for abolishing the 
general and appellate court;) if that should be 
adopted, the Constitution would not be worthy of 
further care or preservation. - At the close of the 
judge’s charge, he, inan impressive manner, called 
on the jury to pause, to reflect, and when they 
returned to their homes, to use their endeavors to 
prevent these impending evils, and save their coun- 
try. He said that the people had been misled by 
misrepresentation, falsehood, art, and cunning; 
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that, by correcting these errors, the threatened evils | the civilities of my friends and acquaintance. [| 


might be prevented—or words to that effect. With 
regard to a part of the answer of Judge Chase, 
which has been published, and which I have read, 
perhaps it may not be improper for, and may be 
expected of me, to mention a fact contradictory 
to what is stated therein. It is stated in the an- 
swer, “ The next opinion is, that the independence 
© of the judges of the State of Maryland would be 
t entirely destroyed if the bill for abolishing the 
t two supreme courts should be ratified by the next 
© General Assembly. This opinion, however in- 
t correct it may be, seems to have been adopted by 
t the people of Maryland, to whom this argument 
‘ against the bill in question was addressed ; for, 
‘at the next session of the Legislature, this bill, 
* which went to change entirely the Constitutional 
f tenure of Judicial office in the State, and to ren- 
t der the subsistence of the judges deperident on 
‘the Legislature, and their continuance in office 
‘on the Executive, was abandoned by common 
f consent.” ee 

It is true it was abandoned by common con- 
sent, but not for the reasons assigned by the judge 
in this part of his answer. 

Mr. Nicholson. Was the provision for estab- 
lishing universal suffrage a part of the consti- 
tution at the time Judge Chase delivered the 
charge ? 

Mr. Montgomery. It was. 

Mr. Randolph. You state that the charge ap- 
peared to have been delivered from `a written pa- 
per which lay before the judge. Do you mean 
to be understood, that after going through the first 
part of the charge on the ordinary duties of a 

and jury, the latter part appeared to be delivered 

rom a written paper ? 

Mr. Montgomery. It appeared to me that the 
latter, as well as the former. part, was delivered 
in the same manner—the judge keeping his eyes 
on the paper before him. © 

Mr. Nicholson. Do you recollect whether the 
very last part of the charge, when he desired the 
jury to pause and reflect, &c., was delivered from 
the written paper ? ` 

Mr. Montgomery. It appeared to me as if he 
confined himself throughout to the written paper. 


John T. Mason was again called. 


Mr. Randolph. You will please to mention 
such circumstances as came under your observa- 
tion, at a circuit court of the United States held 
at Baltimore in May, 1803, in relation toa charge 
delivered to a grand jury. 

Mr. Mason. Iwas present when such a charge 
was delivered ; I was present when it commenced 
and continued in court until it ended. I have, 
however, a very imperfect. recollection of the 
greater part of it, and of a great pe of it, per- 
haps, I have no reegllection at all. I had not 
been in Baltimore for two years previous; the 
court room was very full; and while I was there 
a number of persons came up to salute me. I 
felt no particular interest in it, and E only attended 
to those parts of the charge, during-the delivery 


of which I was not interrupted by interchanging. 


swere removed from office. 


do not think I can charge my recollection with 
more than three great points in the charge; nor 
am I certain that I can give them inthe order in 
which the judge delivered them. The first con- 
tained pretty. strong and censuring animadver- 
sions on the act of Congress which repealed the 
law passed in February, 1801, for the new organ- 
ization of the courts of the United States, by 
which the sixteen new judges-of the circuit court 
He spoke of it as an 
event which had wounded the independence of 
the judiciary, and as calculated to produce great 
mischief. Ido not, however, pretend to give the 
words, but only to émbrace the idea. 

With regard to the second point which I recol- 
lect, it will perhaps be necessary for me to ex- 
plain that, according to the provision in the con- 
stitution of Maryland for altering that instrument, 
amendments may be made by a Legislative act 
passed: by two -successive Legislatures. Under 
the constitution, before a late amendment was 


made, no man was permitted to vote unless pos- 


sessed of property to the value of thirty pounds. 
That part of the constitution had been altered b 
two successive Legislatures by confining the qual- 
ifications of voters to age, residence, and color. 
This amendment Mr. Chase spoke of as one cal- 
culated to sap the foundations of Government, as 
injurious, and as leading to a great many evils. 
The third ground arose on this circumstance: 
An effort had been made to alter the constitution 
by a considerable change in the judiciary system, 
and which had so far progressed as to have ob- 
tained the sanction of one Legislative vote. He 
spoke of this as a measure extremely dangerous 
in its nature,and which, if carried into effect, 
was calculated to deform and injure one of the 
most beautiful features of the constitution, and so 
to affect it as to leave nothing or little in it worth 
preserving. He concluded his remarks on this 
point by an earnest recommendation to those per- 
sons to whom he addressed himself, to make the 
necessary exertions to prevent the passage of this 
act, which would have made it a part of the con- 
stitution. There were at least two gentlemen in 
the room who were members of the Legislature, 
and whose fathers, as I understood, were members 
of the convention which formed the constitution 
of Maryland. Judge Chase observed that it was 
a matter of peculiar mortification, or concern, to 
look at, to see, or to know (using some such ex- 
pression) some gentlemen engaged in thought- 
lessly demolishing the fair fabric, which their 
fathers had toiled with him in erecting. 
There is one point of fact in which I differ from 
the witness last examined. Judge Chase deliv- 
ered the charge from a written paper which he 
had before him. He wore his spectacles at the 
time, and though he turned over leaf by leaf, he 
occasionally threw up his head, and sometimes 
raised his spectacles on his forehead, and spoke 
as if he was making what I considered an enlarge- 
ment of the original charge, by extemporary ob- 


servations in addition to what he had written. I 
‘cannot charge my memory with anything further. 
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Samuel H. Smith, sworn. 
Mr. Nicholson. Please to state what you know 


of the.charge delivered by Judge Chase at Balti 


more, 

Mr. Smith. The charge of Judge Chase having 
been published, I did not expect to be called upon 
to state in detail its general contents; supposing 
that the only inquiry made would be on the cor- 
respondence of my recollection with the contents 
of the published charge. 1 do not know that I 
should be able, under these circumstances, to give 
a particular statement, from memory, of its con- 
tents. On the evening subsequent to the delivery 
of the charge, I committed to paper-the most im- 
portant features of it, which were published in the 
National Intelligencer, and which form part of 
the printed testimony received by the committee 
of inquiry. If I could be indulged with access to 
it, I should be. enabled to state more correctly my 
knowledge of the charge. - l 

‘[Mr. Smith here, with permission, read the fol- 
lowing, extracted from the National Intelligencer 
of May 20, 1803: iy 

“After a definition of the offences cognizable by 
the grand jury, Judge Chase said he hoped he 
‘should be pardoned for making a few additional 
‘observations. He had, he remarked, been uni- 
formly attached to a free republican Government, 
and had actively participated in our Revolution- 
ary struggle to obtain it. He still remained warmly 
attached to the principles of Government then 
established. Since that period, however, certain 
opinions had ‘sprung up which threatened with 
ruin the fair fabric then raised. . It had been con- 
“tended that all men had equal rights derived from 
nature, of which society could not rightfully de- 
prive them. This hedenied. He could conceive 
“of no rights in a state of nature, which was in 
“fact entirely a creature of the imagination, as 
“there, was no condition of man in which he was 
not, under some modification, subject to a particu- 
‘Jar leader or particular species of government. 


State. tE Wisse and- pulrIotism. nac ; 
conceived liberty to consist in every man pos- 


sessing equal political rights. To secure prop- 
erty the right of suffrage had been limited. The 
convention had not imaginéd, according to the 
new doctrine, that property would ‘be best pro- 
tected by those who had themselves no. property. 
The great rampart established in the limitation 
of suffrage was now demolished by the principle 
of universal suffrage ingrafted in the constitution. 
In addition to this, a proposition was now sub- 
mitted, whose ratification depended upon the next 
Legislature, and which, if ratified, would destroy 
the independence and respectability of the judi- 
ciary; and make the administration of justice de- 
pendent upon Legislative discretion. Ifthis shall 
in addition to that which establishes universal 
suffrage, become part of the constitution, nothing 
will remain that will be worth protecting. In- 
stead of being ruled by a regular and respectable 
Government, we shall be governed by an igno- 
rant mobocracy. When he reflected on the ruin- 
ous effects of these measures, he cculd not but 
blush at the degeneracy of sons, who destrayed 


| the fair fabric raised by the patriotism of their 


fathers.”"] 

President. Did you hear any. reflections cast on 
the Administration ? l ai 

Mr. Smith. I do not recollect any other beside 
those contained in the statement I have read. 


John Stephen, sworn. ° 


I was at Baltimore when the charge was deliv- 
ered by Judge Chase. My recollection of its con- 
tents is extremely vague. But, with regard to 
some of it, it coincides with that of Mr. Mont- 
gomery, Mr. Mason, and Mr. Smith. He spoke 
of the repeal of the Judiciary law, and said that 
it was injurious to the independence of the judges. 
He also mentioned the general suffrage law as 
injurious; and-said, no man ought to be permit- 
ted to vote unless he had a property in,a common 
interest with, and an attachment to, the commu- 
nity; that the act violated this principle, and 
would be attended with very injurious con- 
sequences; he denied. the doctrine of natural 
rights; and said that they were altogether derived 
from convention; and at the end of the charge 
he exhorted the jury to use their efforts to prevent 
the injury likely to result from the temper of the 
times. I cannot say whether Judge Chase con- 
fined himself to a written paper or not. He de~ 
elared that the independence of the Judiciary of . 
the United States had been injured by the repeal 
of the Judiciary system ; and that the bill- then 
pending before the Legislature of Maryland, if 


‘| adopted, would have the same effect upon the 


Judiciary of that State. 

Mr. Nicholson stated, that all the- witnesses. 
present on the part.of the prosecution had been 
examined ; the managers would therefore proceed 


J to offer certain records; but, as several material 


witnesses were absent, he’ hoped. they would not 
be precluded from calling them, should they at- 


‘tend, at a future stage of the trial. 


“Mr, Randolph offered in evidencé a copy of the 
récord in the case of J. T. Callender ; also, in the 
case of Fries. ` : 
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Mr. Randolph then stated ‘that the managers | open their defence, and were stating the ground 
had submitted all the evidence they were prepared | which they should take in opposition to the first 
to adduce. Whereupon the Court rose. — | article of impeachment. We shall show, said he, 
paa - by is most indisputable neti that the point 

é z of ‘law respecting treason in levying war.against 
Entpar, February 15. the United States, which was stated in the aber 

The Court was opened at 10 A. M. delivered ‘to the counsel of Fries, had. been once 

Present: The Managers, accompanied by the | informally decided by the same court, in a prior 
House of Representatives in Committee of the | case, and twice after solemn argument and: full 
Whole: and Jadge Chase attended by his counsel. | discussion, and, that one of those discussions was 

The evidence being closed on the part of the | made in the ease of John Fries himself, on an 
prosecution, indictment for the same offence. We shall show 

Mr. Harrer, of counsel for the respondent, ad- | that Judge Chase’s predecessor had, before coun- 
dressed the Court to this effect: | sel was heard and-before an indictment was found, 

x Mr. President: We feel so strong a reliance on | delivered the same opinion in acharge to the grand 
the justice, impartiality, and discernment of this | jury. We shall proceed to prove in a more parti- 
honorable Court, that nothing but an anxious re- | cular manner the contents of the paper thus deliv- 
‘gard for the character and feelings of the honor- | ered to the counsel. We shall produce the origi- 
able gentleman who is the object of this prosecu- | nal paper itself; and shall prove that delivered to 
tion, and a solicitude to.remove even the slightest | the prisoner’s counsel to. be.a true copy of it; and 
imputation of impropriety or incorrectness that | we shall conclude, by showing that when the 
may rest on his conduct, could induce us to occu- | counsel of Fries had refused to proceed in his de- 
py any portion of that time which we know to | fence, and were informed by the judge that they 
be so precious, by the introduction of testimony | might goon, and conduct the caseas they thought 
on his part. We believe the charges tobe utterly | proper, he employed no menacing expression, and 
unsupported by the testimony adduced on the | uttered no such words as “proceed at the hazard 

art of the prosecution; and had we no other ob-! of your characters:” but merely informed them 
ject than a mere legal acquittal, we should cheer- that they should be under no other restriction, but 
fully rest the case on that testimony. But we are i that which a regard to their professional charac- 
aware that some parts of the honorable judge’s | ter would impose. : That, far from threatening, 
conduct, theugh not criminal nor punishable by | he did all in his power to soothe; and instead of 
impeachment, may, if left without explanation, | restricting, gave the utmost latitude of indul- 
appear in an unfavorable light. Weare prepared | gence. ae 

with testimony to give this explanation; toshow| Proceeding, then, to the second general head of 
that, through all the transactions which form the | accusation, the conduct of the respondent relative 
matter of this. prosecution, he has been governed | to the trial of Callender, which furnishes the mat- 


by the purest motives. and that whatever errors 
he may have committed, are trivial in themselves, 
are imputable to human infirmity alone, and were 
instantly corrected by himself.. This testimony 
we request the permission of this honorable Court 
to produce. But a consciousness of the strong 
ground on which we stand, and a recollection of 
the very important public business which now 
presses on the attention of this honorable Court, 
in its Legislative capacity, have determined us to 


iter of the second article, and embraces. in the 
| whole five articles, we shall show that the copy 
| of the “ Prospect Before Us,” which the respond- 
‘ent carried with him to Richmond, was marked, 
i not by him, but by another person, without any 
view to a prosecution of the author, and was given 
| to him by that person without any request, on his 
| part, as a performance which might amuse him 
on the road. 

As.to the private conversation at Annapolis, we 


waive our right to a general opening of our case; | shall prove that it was a mere jest between the 
and to confine ourselves, in this stage of the cause, | respondent and the gentleman, who, after treasur- 
toa brief statement of the points to which our iing it up for five years, has this day brought it 
testimony will be directed. forward to support an impeachment; and whose 

On the first article, which relates to the con- | recollection of it we shall show to be far less ac- 
duet of Judge Chase in the trial of John Fries | curate than ought to be required of a man, who, 
for treason, we shall produce testimony to show, after so great a lapse of time, adduces a private, 
that the opinion contained in the paper which the | confidential, and jocular conversation, to aid a 


judge delivered to the prisoner’s counsel was not 


only legal, but had been twice expressly decided, | 


and once admitted in the same court, and had 
before that trial been laid down ‘as a general 
principle of law, in a charge delivered to a grand 
jury in the same court, by one of Judge Chase’s 
predecessors. ; 

[Here Mr. Harper sat down, while the Com- 
mittee of the Whole were entering and taking their 
seats. a 

va Harper then rose and proceeded. He stated 


that the counsel for the respondent had begun to: 


| criminal prosecution. 

We shall then follow Judge Chase to Rich- 
mond, where we shall show that, far from having 
formed a corrupt determination to oppress Callen- 
der, he felt solicitous for the escape of that unfor- 
tunate wretch ; that, far from entering into a com- 
bination with the marshal to pack a jury for the 
conviction of Callender, Judge Chase expressed 
a wish that he might be tried by men of that po- 
litical party whose cause his book was intended 
to support. We.shall prove, by testimony not to 
be doubted, that no conversation whatever. took 
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place between the judge and the marshal. relative 
to striking any person from the panel, much less 
such a conversation as has been.sworn to by one 
witness for the prosecution. We shall show that 
no panel of the jury actually summoned was 
formed, until the opening of the court on the day 
when the trial of Callender was to have com- 
menced ; that it was completed in open court, and 
Was never seen by the judge. And we shall 

rove that the marshal, not by the diréction of the 
judge, from whom he was bound to receive no. 
directions on that subject, but with his entire ap- 
probation and according to his advice, took the 
utmost pains to select a jury of the most impar- 
tial, considerate, and respectable men; that, in 
this selection, no attention was paid to party dis- 
tinctions ; and that if no persons of Callender’s 
political opinion actually did serve on the jury, it 
was because, after being summoned, they made 
excuses, which were admitted by the court, or 


refused to attend. 

. Thus much respecting the conduct of the judge 
previous to the trial. Proceeding then to the par- 
ticular matter’ of the second article, which relates 
to the supposed rejection of John Basset’s applica- 
tion to serve on the jury, we shall prove, more 
fully than we have already done, that the nature 
of this application has been wholly misunderstood 
by the witnessess on the part of the prosecution ; 
that the juror did not offer an excuse, or apply to 
‘be discharged, but merely suggested some scruples 
of delicacy, and was willing to servé if those seru- 
ples were not sufficient to constitute a legal dis- 
qualification. We shall fully corroborate the tes- 
timony which the juror himself has given on this 
head, and shall show clearly that his scruples were 
not of such a nature, as to furnish a legal or pro- 
per ground of objection to his competence as a 
juror. ; 

7 s to the refusal of a continuance, which has 
much relied on as a criminal violation of 
ràth intent to oppress the party, we shall 
that although no legal grounds for a contin- 
uance were shown, and it was therefore not in the 
power of the court to grant it, Judge Chase did 
offer to postpone the trial: for a month or six 
weeks, in order to accommodate Callender and his 
counsel, and to enable them to prepare; an offer 
which they thought proper to reject. And we shall 
also'show, that when this motion fora continuance 
was made, the law of Virginia, by which it is now 
contended that the court ought to have been gov- 
erned, was not cited, nor even mentioned. 

With respect to the conduct of Judge Chase 
towards Callender’s counsel, we shall prove that 
it was free from any appearance of harshness, or 
desire: to intimidate, abash, or oppress: that the 
irritation which took place proceeded from the 
counsel. 
court was far more mild and forbearing than from 


those irritations could have been expected. That 


every decision on the law was the joint opinion 
of Judge Chase and-his colleague, delivered after 
consultation between them. ‘That every inter- 
ruption of the counsel. arose from their pertinacity 
in pressing points which had been decided, and 


i themselves, and that the conduct of the | 


on which propriety and duty required them to be 
silent ;-and that after the respondent had deliver- 
ed the opinion of the court on these points of law 
he offered to assist the counsel for the traverser in 
framing a case for the opinion of all the judges of 
the Supreme Court, and thus to give them an op- 
portunity of correcting any errors which he and 
his colleague might have committed in those.deci- 
sions. And finally, we shall produce a witness 
who, having attended the trial and taken ‘down 
all the proceedings in short-hand, will lay before 
this honorable Court an exact detail of all that 
passed. af 

‘Passing then to the matter of the fifth and sixth 
articles, we shall prove, by a rule solemnly made 
by the Supreme Court of the United States, that 
they never considered the State laws as regulating 


‘process, by virtue of the act of Congress which 


is relied on in support of these articles; but mere- 
ly as governing the decision of rights acquired 
under them, when such rightscome into question 
in the courts of the United States; that the prac- 
tice in the courts of Virginia, under ‘the State law 
in question, has been and is conformable to our 
construction, and not to that contended for on the 
other side. And asa proof how little the recol- 
lection of men, even the most correct, can be re- 
lied on, in cases where their feelings have been 
strongly excited, we shall. produce a record, in 
which the learned gentleman who, though very 
young, was Attorney General of Virginia in 1800, 
and who has delivered his testimony with the 
greatest candor and propriety, did himself order 
a capias, on a presentment in a case not capital. 
We shall produce evidence to prove that the capias 
is the proper process, in all cases of presentments, 
except those of petty offences, which are tried by 
the court, without an indictment, and are punish- 
able by fine only, but not imprisonment. And to 
remove every possible doubt -on this head. of ac- 
cusation, we shall prove that-when the present 


-ment against Callender was made, and it-became 


necessary to issue process against him, Judge 
Chase applied to the District Attorney for infor- 
mation as to what was the proper process, who 
answered, a capias; and that the capias, which 
was actually issued, was drawn. up by the clerk, 
inspected and approved by the District Attorney, 
and issued on his suggestion. 

Respecting the transactions at Newcastle, in 
the State of Delaware, which constitute the mat- 
ter of the seventh article, we shall prove that 
those offensive and improper expressions, which 
are attributed to’ the respondent, relative to a 
seditious temper, in the State of Delaware, and, 
especially in the county of Newcastle and the 
town of Wilmington, never were uttered by him; 
that the witnesses who have deposed to those ex- 
pressions are under a mistake; and that nothing 
was said or done by Judge Chase on that-occa- 
sion, but what he has admitted in his answer; 
but what propriety justifies, and his duty required. 
To this end we shall offer the testimony of per- 
sons who were in a situation to remark every oc- 
currence; .to listen fo every expression, and‘ on 
whom such expressions, had they been uttered, 
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could not have failed to make a strong impression. 
We shall then proceed to the charge delivered 
tothe grand jury at Baltimore, which furnishes 
the eighth and last ground of accusation ; and 
then we shall prove that the respondent said no- 
thing of a political nature to the jurv, except that 
which he has stated in his: answer. and which he 
hopes to satisfy this honorable Court he had a 
right to say, however indiscreet or unnecessary 
the exercise of that right in this instance may 
have been... We shall produce an host of witnesses 
to prove that he never uttered such sentiments 
as are attributed to him by one witness, relative 
tothe present Administration, its character, views, 
and manner of obtaining its power; sentiments 
which he admits would have been in the high- 
est degree reprehensible on such an occasion; 
that the charge which was delivered was read 
from a book; and that he spoke nothing extem- 
porary, as other witnesses for the prosecution have 
supposed. And, finally; we shall produce this 
book to speak for. itself; shall prove it to be the 
same from which'the charge was delivered; and 
shall conelude with the examination of witnesses 
who stood round the respondent while he read it, 
sat by his side, and almost looked over him while 
he delivered the charge which it contains. 

This, Mr. President, will be the general bear- 
ing of our testimony; which we shall now, with 
the permission of this honorable Court, proceed 
to adduce, in the order in which it has been 
stated. 

< Samuel Ewing, sworn. 

Mr. Hopkinson, (producing a paper.) Be pleas- 
ed to inform the Court whether this is your hand- 
writing. a 

Mr. Ewing. It ismy handwriting so far as the 
paragraph at which I have signed my name; it 
‘was written by me at the time, and my name 
signed to it. The remainder is not in my hand- 
writing, and-I do not know by whom it is written. 

Mr. Hopkinson, At what time and from what 
paper did you make it out ? 

Mr. Ewing.. I made it out from the opinion of 
the court which was thrown down by Judge Pe- 
ters or Chase, and within about halfan hour after 
it was thrown down from the bench. I took the 
copy home with me, to Mr. Lewis’s office, where 
I was at that time a student. . In the afternoon of 
the same day Mr. Caldwell, the clerk of the court, 
called on me, and, at the desire of Judge Chase 
and Judge Peters, requested that it might be re- 
turned ; and I gave it to Mr. Caldwell. I made 
out only one copy, and this is it. - 

Mr. Hopkinson. ‘The paper being proved, I 
will read it in evidence. . 

Mr. Rodney observed that the original paper 
was the best evidence, and as one of the copies 
thrown down from the bench was already before 
the court, he presumed that ought to be consid- 
ered as the best evidence. . 

Mr. Hopkinson said, he was desirous to read it 
merely-to show that it corresponded with the copy 
in the possession of the attorney of the district. 

Mr. Hopkinson then read the copy in the hand- 
writing of Mr. Ewing, (containing the opinion of 
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the court in the case of Fries,) which appeared 
to correspond precisely with the copy adduced by 
Mr. Rawle. 

Mr. Hopkinson. Please to state whether you 
were in the court the day subsequent to that on 
which the opinion was delivered by the court, and 
what you recollect occurred at that time ? 

Mr. Ewing. I attended at the court the day 
succeeding, and I remember that Judges Chase 
and Peters, addressing Messrs. Lewis and Dallas, 
said they were not to consider anything which 
took place the day before as a restriction on the 
course they wished to pursue; Judge Peters said 
that everything done yesterday was withdrawn. 
Judge Chase asked them.if they would go on in 
the cause; some conversation ensued, which end- 
ed in the determination of Messrs. Lewis and 
Dallas not to proceed inthe defence of Fries. 
Judge Chase then made this observation: that if, 
after the court had expressed their opinion on the 
law, they persisted in stating to the jury their 
sentiments on the law, they must do it at the haz- 
ard of their legal reputations. I did not under- 
stand this as a menace, but as a delaration to the 
counsel that they must do it on their standing at 
the bar, and from a regard to their reputations. 
if I state anything further, it will only be a reca- 
pitulation of the testimony already given. 


Edward J. Coale, sworn. 


Mr. Hopkinson. Will you examine that paper, 
and say what you know respecting it ? 

Mr. Coale. It is a copy of the paper handed 
down. by Judge Chase on the trial of Fries, made 
at the instance of Judge Chase, from a paper in 
his hand-writing ; there were some words in the 
original which I could not ascertain: Į left blanks 
for them, and they were filled up by Judge Chase ; 
the other parts are written by me. It was made 
out before the trial of Fries. When in the office 
of Judge Chase, I was frequently in the habit of 
transcribing papers from his hand-writing. After 
I left him I went to Philadelphia, and lived there 
when Fries was tried. The judge occasionally, 
during my residence there, sent for me to tran- 
scribe his opinions; and on that occasion he called 
on-me to transeribe this paper from the original 
hand-writing of himself. 

Mr. Hopkinson. Was there a conversation be- 
tween you and Judge Chase, in which he assign- 
ed his reasons, and what were they, for making 
out this opinion ? : 

Mr. Nicholson objected to the putting of this 
question. - 

The President desired Mr. Hopkinson to reduce 
it to writing. 

Mr. Nicholson said he would withdraw his ob- 
jection rather than occasion delay. Some objec- 
tion, however, arising on the part of the court, 

Mr. Hopkinson submitted, in writing, the fol- 
lowing question: f 

At the time Judge Chase desired you to make 
the copy in your hand, did he, or did he not, ex- 
plain to you his reasons or motives for drawing 
up the paper from which this copy was made? 
If yes, what were they ? 
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» Mr. Hopkinson said, he thought such questions 
perfectly legal, when they went to show the in- 
tention of the accused. We have heard, said he, 
much of the quo animo ; and it is perfectly clear, 
that the intention constitutes the guilt of the of- 
fence. - 

Mr. Nicholson. The quo animo is to be collect- 
ed from the acts of the party. The evidence of 
his declaration may be shown to prove the quo 
animo. But Ido not consider it to be correct 
that Judge Chase shall be permitted to give in 
evidence declarations made at any other time than 
that when we have stated he made them; other- 
‘wise it will always lay in the diseretion of the 
party accused to state declarations made at another 
time by him, for the purpose of justifying any acts 
he may have committed. 

Mr. Martin said he had ever considered the de- 

claration of the party at the time he was charged 
with committing a criminal- act, as competent 
idence to show his innocence. 
“Mr. Nicholson said there was no doubt of it; 
but that he was not charged with drawing out the 
paper as a criminal act. Any declaration made 
.by Judge Chase at the time he delivered the opin- 
ion of the court, may be given’ in evidence, but 
any other declarations have nothing to do with 
the case. 

The President. Where was the conversation 
between the judge and yourself ? : 

Mr. Coale. At the judge’s lodgings. 

The question was then taken on permitting the 
question to be put, and passed in the negative— 
yeas 9, nays 25. ; 

Mr. Hopkinson next offered a certificate of. the 
clerk of the circuit court of Pennsylvania, to show 
that at the trial of Fries, in 1799, there were 
eighty-six civil suits depending. 

Also a copy of the indictment on the first trial 
of: Fries. 
= Also a part of a charge delivered by Judge Ire- 
dell.at-the term when Fries was tried, taken from 
Carpentér’s report of that trial, page 14. 

Mr. Campbell intimating some objection to re- 
ceiving this paper.in evidence, 

The President said it might be read as a report 
of the case; but what credit it would deserve it 
would be for the court to determine. 


oe Mr. Rawle was again called in. 

“Mr. Hopkinson. You were District Attorney 
at the trial of Fries. I will ask you whether the 
restriction of the court as to arguing the point of 


law was not applied to the counsel of the United, 


States, as weli as to those of the prisoner ? 

“Mr. Rawle. I certainly did consider the re- 
striction as imposed upon us both. ` 

Mr. Hopkinson submitted extracts from 2d 
Dallas, pages 346, 348, to show. that. in. the cases 
of Vigoland Mitchell the crime of high treason 
was completely settled by the court, and was the 
same a8 defined by Judge Chase in the trial of 
Fries. 0 


- William Meredith, sworn. 
- Mr. Hopkinson. Were: you. present at. the trial 
of Fries? : Seen ee 


Mr. Meredith. On the 22d day of April, 1800, 
I went to the court house for the purpose of al- 
tending the trial. It was rather at a late hour; I 
think after eleven o’clock before I: reached the 
court house, I met several persons: coming from 
the court room; I thought therefore that the 
court had adjourned, but not seeing any gentle- 
men of the bar, or the judges, I went on; ‘when 
I came into court, I saw Judge Chase holding a 
paper in his hand, and he said that the cour thad 
with great deliberation considered the overtacts 
in the indictment against: Fries, that they had 
made up their minds on the extent of the Consti- 
tutional definition of treason, and that to prevent 
their being misunderstood, they had committed 
their opinion to writing, one copy of which was 
intended to be given to the District. Attorney, 
another to: the counsel for the prisoner, anda 
third to be given. to the jury; perhaps something 
else might have been said, but Ido not recollect 
it. The paper was then thrown.down by him to 
the bar, and a sentiment of this kind: expressed 


.by- Judge Chase: that this opinion was not. in- 


tended ‘by the court to prevent the counsel from 
proceeding in the usual manner. I felt a desire 
to.take a copy of the paper. Ido not recollect 
whether more than one was thrown down. I had 
not, however, an opportunity of doing it. The 
paper was so fully occupied till the adjournment 
of the court, that although I made two or three 
attempts to obtain it, I could not succeed. The 
court adjourned a short time afterwards. After 
I went home I recollect that an application was 
made to me by the clerk of the court to return the 
copy, which he understood I had taken. I in- 
formed him I had not taken a copy. On the fol-- 
lowing day I was in the court room at the open- 
ing of the court. Fries was put to the bar, and 
the judge then inquired whether the counsel were 
ready to proceed on the trial. -I remember Mr. 
Lewis addressing himself to the court, and ob- 
jecting to proceed ‘in the defence, because the 
counsel had been restrained by the court from 
proceeding in the manner which they deemed 
most beneficial to their client. I remember also 
that Judge Chase told him that he ought not to 
refer to the opinion which bad been. delivered on 
the preceding day; that the counsel were not to 
be bound by that opinion, as it had been with- 
drawn. Mr. Lewis referring to that opinion, 
however, considered it as the formed and decided 
opinion of the court, and that although the court 
had withdrawn it, it still would have an opera- 
tion upon their minds; that while the court was 
under its influence, they could not expect to be 
heard in any of their arguments with effect. 
Judge Peters replied that the. opinion was with- 
drawn, and I think Judge Chase repeated the 
opinion before ‘expressed, that the counsel were 
not to be bound by that opinion, might enterfully 
into the case, and argue as well on the law as on 
the fact before the jury. I recollect Mr. Lewis 
stating to the court his opinion of the apposite- 
ness of cases decided at common law in Eng- 
land. .Iremember Judge Chase expressing his 
opinion.and belief that they. were perfectly inap- 
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plicable; and afterwards remarking, that if, how- 
ever; the counsel would go on, it was not the in- 
tention of the court to circumscribe them, or to 
take from the jury the decision of the law as well 
as the fact. He further added, that the counsel 
might manage the defence in such way as they 
thought proper, having a regard to their own 
characters. Lam the more particular and posi- 
tive of these eXpressions, because very shortly 
after the trial I made a summary of the. proceed- 
ings. I find it stated as coming from the mouth 
of Judge Chase, and that he repeated that the 
counsel for the prisoner might go’on in their own 
way, having a regard to their own characters. 
Judge Peters made a remark which I thought 
was calculated to put the counsel into good hu- 
mor, but they persisted in their refusal to pro- 
ceed. Thus far the court manifested, in my opin- 
ion, a desire that the cause might progress, and a 
persuasive and conciliatory temper; but Mr. Lew- 
is having again decidedly said that he would not 
proceed, Judge. Chase ‘said, if you suppose by 
conduct like this to put the court into a difficulty, 
you are mistaken. After a pause, Judge Chase 
addressed himself to the prisoner, and asked him 


if he was ready to proceed on his trial, or whe- | 


therhe would have other counsel assigned to him. 
Fries replied he did not know what was best for 
him to do, but he would leave his case to the 
court. Mr. Rawle stated that from the peculiar- 
ity of the circumstances of the case, and the 
prisoner being left without the assistance of coun- 
sel, his wish was that the trial might be post- 

oned för a day, and the postponement took place 

y order of the court. The following morning 
when the court was assembled, Fries was again 
put to the bar, and Judge Chase inquired of him 
whether he wished the court to assign him coun- 
sel? His reply was, that he would trust himself 
to the court and jury. Judge Chase replied, then 
by the blessing of God the court will be your 


counsel, and will do you as much justice as could’ 


be done by the counsel that were assigned you, or 
nearly in those words. The trial proceeded, but 
I was not present during the whole of it. 

Mr. Hopkinson. Do~ you recollect whether 
Judge Chase guarded-the prisoner against putting 
any improper questions to the witnesses, &e? 

Mr. Meredith. Judge Chase seemed to me to 
perform his promise. He told him he bad a right 
to put any questions he pleased, and guarded him 
against putting improper ones. 

Mr. Harper said he would next proceed to the 
ease of Callender. 


Luther Martin, sworn. 

Mr. Harper. Did you furnish Judge Chase with 
a copy of the book, entitled the “ Prospect Before 
Us,” and at what time did you furnish him with 
it? | i 
Mr. Martin: Itis not a pleasing thing for me to 
be a witness on this point, as I may be considered 
asa party concerned, and especially from being one 
of the counsel for Judge Chase. Yet, a$ itis re- 
quired from me, I will proceed to state what I 
know. When I was in New York, I observed 


in a newspaper which I took upat a barber’s shop 
anadvertisement for the sale of the “ Prospect 
Before Us.” I mentioned it to Judge Washing- 
ton, and he sent his servant to procure a copy, 
and I desired him to purchase two copies. [ read 


it,and as was usual with me with respect to 


books any wise interesting, I scored such passages 
as were remarkable either for their merit or de- 
merit, and I did score a great portion of the book. 
But I did not score them with the least-idea of an 
indictment being founded upon them. When I 
scored the book I did not know that Judge Chase 
was going on the circuit of Virginia. My scor- 
ing was for my own amusement, and for that of 
my friends. Afterwards I saw Judge Chase. I 
asked him if he was going down to Richmond; 
he answered yes. Iasked if he had seen the book 
called the “Prospect Before Us?” He said he 
had not. Ithen told him, E will put it into your 
hands, you may amuse yourself with it as you 
are going down, and make what use of it you 
please. ‘There was'a great deal more scored than 
was contained in the indictment. I most solemn- 
ly declare that I had no view to a prosecution in 
scoring it; though-I have no hesitation in saying 
that in common with every worthy inhabitant of 
America I detested the book. 

Mr. Nicholson. What do you mean by detest? 

Mr. Martis. Iam ready candidly to acknowl- 
edge that I did think it a book that ought to be 
prosecuted ; and I did not think that Judge Chase 
would have an opportunity of seeing it unless I 
gave him a copy of it. Having since heard it 
suggested that I had some share in drawing up 
the indictment against Callender, I most sol- 
emnly declare I did not put pen to paper on the 
subject. 

Mr. Harper. Was not your name written on 
the book ? 

Mr. Martin. It was. ; 

President. Did you express the view you had 
in putting it into his hands? 

Mr. Martin. I said what I have already stated; 
that he might take it down with him, and make 
such use of it as he pleased. 


James Winchester, sworn. 


Mr. Harper. Will you please to state whether 
you were in Annapolis in 1800, in court with 
Judge Chase; and Mr. John T. Mason, and what 
was the conversation which then took place? 

Mr. Winchester. Iattended a circuit court held 
at Annapolis in 1800. I do not recollect either the 
day the court commenced or ended. [ think on 
the last day of the term sentence was passed on 
Saunders for stealing, in. his character of 
postmaster, the contents of a letter. A crowd 
gathered round the door, and retarded our pas« 
sage out of court. I donot remember what per- 
sons remained ;. but Mr. Mason came up and ad- 
dressed himself to Judge Chase. My recollection 
is at best but imperfect, and of this conversation 
necessarily indistinct. In the account of it, there- 
fore, I shall-use my own, language. I may ocea- 
sionally use the language of Judge . Chase and 


Mr-Mason. According to the impression on my 
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mind the conversation commenced in this~way. 
Judge Chase had delivered a charge to the grand 
jury. Mr. Mason. came up, and in a laughing 
manner jocosely asked in what light are we to 
consider the charge, as moral, political, judicial, 
or religious? These are the words, I believe, but, 
of this Iam not certain. The judge replied in 
the same style and manner, I believe, that it was 
a little of all. I cannot be certain, but I think 
Mr. Mason intimated to the judge that he would 
not-deliver such sentiments in Virginia. It ap- 
peared to me that the language of Mr. Mason 
conveyed to Judge Chase the idea that he was 
afraid. to deliver such sentiments in Virginia, 
though I am not myself confident that such was 
his meaning. The judge replied that he would, 
and that he would at all times and in all places 
execute the laws'in the manner he had declared, 
The conversation then turned on the book called 
the “ Prospect Before. Us ;” as well as I remember 
it-was spoken of as a book written by Callender. 
The conversation which passed on the subject I 
cannot pretend to rélate at ‘all; more than that I 
have a strong impression on my mind that Judge 
Chase mentioned that Mr. Martin had put the 
book into his hands, that he would take it with 
him to Richmond, and lay it before the grand 
jury, and haveit presented. I heard Mr. Mason’s 
testimony, and my recollection corrésponds with 
his, that the whole conversation was jocular. I 
do. not remember the particular expressions which 
Mr. Mason relates; but I cannot say that they 
were or were not made—because my attention 
was not very pointedly directed to the conversa- 
tion, and at the time, from the laughing which 
took place, I might not have heard the expres- 
sions though they had been used. 

Mr. Harper. What is the expression you do not 
recollect ? 

Mr. Winchester. That if the whole State of 
Topon was not depraved, he would carry the 
boòk- -down with him, and have the fellow in- 
dicted, 5. 


William Marshall, sworn. 


Mr. Harper. Inform. the court how soon you 
saw Judge Chase after his arrival at Richmond, 
what passed between you, &¢. 2 

“Mr. Marshall. Judge Chase arrived in Rich- 
mond, but whether on the 2ist or 22d of. May, I 
do not recollect; but my impression is that it was 
Tuesday. I waited on him, as was usual with 
me, and gave him information respecting the state 
of the docket. The associate judge did not at- 
tend on the 22d, when the court was opened and 
‘thegrand jury received their charge. They went 
to their room, and did not return till Saturday the 
24th of May, when they returned a presentment 
against James T. Callender, which Ihave. [The 
original presentment was produced by the witness, 
read; and delivered to the Secretary.] . 

As soon’ asl: had: read the. presentment, at the 
request of the attorney of the district the jury were 
taken. back: :to-their- chamber, and progress was 
made in preparing the indictment. ` There was 
some conversation between Judge-Chase and Mr. 


Nelson, which lasted fora few minutes. Judge 
Chase inquired what was the proper process on the 
presentment. The answer which the District At- 
torney made, was, that he supposed a capias was the 


„proper process. I recollect that Judge Chase said 


something of a bench warrant, which was a prac~ 
tice unknown tous. Judge Chase asked me to 
draw the warrant. I said I could not. ` He then 
said he would endeavor to draw it. Afterwards 
Judge Chase desired the District Attorney to draw 
out the form ofa capias; the Judge said he would 
draw one himself, and that I might draw out 
another; and he said he would take the most ap- 
proved of the three. I recolléct mine was drawn 
first; but whether before Judge Chase and Mr. 
Nelson had finished theirs, I. do not recollect. 
On looking over mine, he said he was better satis- 
fied with mine than his own; and he requested 
me to sign, seal, and deliver it to the marshal. 
[Mr. Marshall here produced and read. the ori- 
ginal capias. | we : E ; 
“On Saturday the 24th'of May, in the afternoon, 
the grand jury brought in the indictmént. TI have 
taken these circumstances from- a copy. of the 
minutes of my Office, which, if the court wish to 
see, I can produce, as I have them with me. 
Judge Chase alone formed the court from the 22d 
to the 29th of May, inclusive. On the 27th of 
May the marshal brought Callender “into court, 
Judge Chase being at that time the only member 
of the court. A chair was handed to him, and he 
remained in court while the court proceeded with 
the docket in the usual way, until near evening, 
when Judge Chase observed that as the traverser 
was in court, he might perhaps have some appli- 
cation to make. Ido not recollect whether the 
counsel afterwards employed for the defence of 
Callender were then in court; but if they were, 
they made no observations. But Mr. Meriwether 
Jones, with whom Callender resided, said that 
Callender was not then prepared to make any ap- 
plication; but that perhaps ‘to-morrow he would 
moveacontinuance. Then Judge Chase applied 
to Callender, and asked if he could give bail. Mr. 
Jones replied that he could give bail in a moderate 
sum. Judge Chase asked Callender what were 
his circumstances; that in fixing the sum, he would 
be governed by that circumstance. Callender said 
they were nearly equal. The judge repeated the 
question and then Callender said he was indebted 
about two hundred dollars, and there was about as ` 
much due tohim which he expected toreceive; and 
therefore he did not consider himself worth any- 
thing. Judge Chase then asked if he could give bail, 
himself in two hundred dollars and another in a 
like sum. The reply made by Mr. Callender or 
Mr. Jones was, that he could find bail to that 
amount; and he accordingly gave bail. On the 
28th May, an application was made by Mr. Hay; 
this was the first instance in which Mr. Callender 
took any steps for his defence. Mr. Hay stated 
that he was not well acquainted with the practice 
in such eases; that he- had an affidavit, of a gen- 
eral nature, stating the impossibility of going into 
the-trial, with any prospect of success, ‘without 
the attendance ofa number of witnesses who lived 
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ata great distance. Mr. Hay also inquired whe- 
ther a general affidavit was sufficient, or whether 
a special affidavit, stating the names of the wit- 
nesses and the facts they were expected to prove, 
would be required. Judge Chase said that the 
strict practice of the law required a special affi- 
davit; but they might take till to-morrow to pre- 
pare a special affidavit, submitting it to their dis- 
cretion to manage the cause as they thought pro- 
per. I beg pardon for being a little too hasty in 
my narrative.” When Mr. Hay offered his motion 
for a continuance, the court said that before they 
could.hear the motion it was necessary that the 
traverser should plead to the indictment. » For if 
he pleaded guilty, there would be no necessity for 
an application. Mr. Hay. assured the court that 
the traverser would not plead guilty. Mr. Cal- 
lender was arraigned and he plead not guilty; and 
then. the conversation, which I have stated took 
place: The reply of Judge Chase was, after.a gen- 
eral affidavit is made, it must be relied on, but-you 
may withdraw the general, and file a special affi- 
davit. Nothing further passed on the 28th. 

On the 29th, in the morning, Mr. Hay produced 
a special affidavit; I have the original here. Itis 
stated therein that, there were a number of wit- 
nesses, one from New Hampshire ; one from Mas- 
sachusetts ; some from Pennsylvania, and some 
from South Carolina, absent ; who were material 
witnesses for his defence; that there were also 
sundry documents to be procured; and an essay 
written by Mr. Adams on canon and feudal law, 
which the traverser supposed it important to 
have for his defence. Mr. Hay, on these grounds, 
moved for a continuance to the next term, in 
a pretty long speech. Judge Chase observed, 
that every person before he made a publication, 
if he meant to ‘justify it, ought to know the 
names of his witnesses; and if he meant to just- 
tify it by documents, they ought to have been 
within his reach. It was not to be presumed, in- 
deed, that he could calculate upon being able to 
procure his witnesses in a few days; that in this 
case, it was alleged that one witness resided in 
New Hampshire, which was a great way off. He 
said that the ordinary sittings of the court would 
be too short for him to obtain witnesses from so 
great a distance. He said that the prisoner should 
have time, and he should:have a fair trial, but he 
could not allow him to the'next term. He said 
he might have two weeks—but that might be too 
short a time—you may have three weeks,a month, 
nay, six weeks. We cannot sit so long, because 
weare obliged to hold a court in the district: of 
Delaware ; but I will adjourn this court, to go to 
Delaware, and will return in six weeks. In the 
course of the observations offered by Mr. Hay to 
the court, as well as I can recollect; he said if the 
documents and witnesses were here, he did not 
think he would be prepared during that term to 
investigate all the facts, and the law arising on 
them; but he would be prepared against the next 
term, if the court would. indulge him-with a con- 
tinuance. After Judge Chase had made this offer 
of a postponement, I do not- distinctly remember 
that Mr. Hay or Mr. Nicholas made ‘any reply. 


After a short interval Judge Chase said, as they 
did not seem disposed to take the time he had 
offered, the trial should come on within the time 
the testimony of the witnesses residing in Vir- 
ginia, deemed material, can be procured. He 
asked the marshal what was. the distance of the 
residences of ‘Mr. Giles and General Mason, and 
in what time they could conveniently come to 
Richmond; and, whether his deputy: marshals 
could go for them? The reply of the marshal 
‘was, that his deputies were prepared to execute 
any orders of the court. Judge Chase then di- 
rected me to make’ out the subpenas for Monday, 
the 2d of June; and I issued subpoenas for Messrs, 
Giles, Mason, and Taylor; but Colonel Taylors 
name does not appear in the affidavit. The dep- 
uty marshals were directed to use all possible ex- 
pedition in serving the subpænas : they were all 
returned executed on Monday the 2d of June, 
endorsed with the hour of the day on which they 
were executed. 

[Here Mr. Marshall offered the originals with 
the endorsements of the time of service.] 

On Monday, the 2d day of June, Colonel Tay- 
lor appeared in court. The other witnesses were 
called, but they did notappear. A postponement 
was asked by one of the gentlemen, for two hours, 
who stated that it had rained on Sunday preceding, 
which might have impeded travelling, and it was 
granted. Some time in the course of the day, 
Judge Chase observed he might have till to-mor- 
row, which was accepted. 

On Tuesday morning, soon after the opening of 
the court, the motion for a continuance was renew- 
ed, founded on the affidavit of Callender, which 
gave rise to the first motion. Judge Griffin was 
then in court, having arrived op the 30th of May, 
and continued during the remainder of the term. 
It was argued much at length, and received the 
same decision as on the 29th. ‚The marshal was 
then ordered to call the petitjdry ; twelve jurors 
appeared ; there were some objections which I 
do not precisely recollect, to the panel of the jury 5 ` 
and‘a motion made to quash the array. An argu- 
ment was made and some authorities quoted ; 
Judge Chase said they were not to be relied on, 
and he asked for Coke upon Lyttleton. I brought 
it from the library in the capitol. Judge Chase 
looked into it, and said the nor should not be 
quashed; but I do not know the principle on 
which he decided. When the jury had all an- 
swered, the gentlemen proposed to propound.a 
question to the jurors as they came to the book, 
I donot recollect what the question was, but Judge 
Chase said he would propound the proper ques- 
tion himself. The question which Judge Chase 
said it was proper to propound, was: “Have you 
formed and delivered an opinion (for he said it 
was necessary to have delivered as well as formed 
it) on the indictment?” The answer of the first 
juror was, that he had never seen or heard the in- 
dictment, and could not say that he had formed 
an opinion respecting it. Hight or nine of the 
jurors were asked the same question, and gave a 
like answer. The gentlemen who defended the 
traverser then said it was unnecessary to ask the 
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other. jurors that question; the rest were sworn, 
and the trial proceeded. The course it took was 
pretty lengthy, and L cannot state all the circum- 
stances that took place. I recollect that the testi- 
mony of Colonel Taylor was refused, but I do 
not recollect the particular circumstances attend- 
ing it. ; z 

Mr. Harper. Did anything pass between you 
and Judge Chase respecting the jury sammoned 
to try Callender ? note 

Mr. Nicholson made some objection to this 
question. 

Mr. Harper replied in support of it. 

_ The objection was then withdrawn by the Man- 
agers; but further objection being made by a mem- 
ber of the court, / 

The President desired the question to be reduced 
to writing, which was accordingly done: by Mr. 
Harper, as follows: , 

-Testimony on the part of. the prosecution, 

tending to show from the declarations of the re- 
spondent, that he had.a corrupt intention to pack 
a jury for the trial of Callender, having been giv- 
en; he offers in evidence other declarations of his, 
made during the proceedings, but on a different 
day, for the purpose of rebutting the former testi- 
mony,.and of showing that his intentions, in that 
respect, were pure, and even favorable to Mr. 
Callender.” 

When the Senate decided that it should be put— 
yeas 32, nays 2. 

Mr. Marshall.. Mr. Giles was on a jury in the 
circuit court, on, I think, the 27th of May, the 
day Callender was brought into court by the mar- 
shal. When Mr. Giles’s name was called, Judge 
Chase asked me whether that was the celebrated 
Mr. Giles, Member of Congress. I said that it 
was, He said that he had never seen him be- 
fore. Nothing more passed at that time. In the 
evening I was at Judge Chase’s lodgings. - He 
asked_me whether I supposed Mr. Giles would re- 
mäin in: Richmond until the trial of Callender. 
J said it was uncertain, that it was not customary 
for Mr. Giles to remain any length of time when 
he came totown. Judge Chase said he wished he 
would remain, and serve in Callender’s case; nay, 
he wished that Callender might be tried by a jury 
of:his own politics. He said that if his situation 
asa judge would permit him to drop a hint to 
the marshal with respect to the jury, he would 
intimate his wish that Callender should be thus 
tried; but, in,his situation, it would be improper 
for him to interfere with the duty of the marshal. 

Mr. Harper. Inform the Court at what time, if 
any, you were at Judge Chase’s chambers, when 
a.certain Mr. John Heath was there; what passed, 
and what did not pass. : 

Mr. Marshall. Judge Chase was, as he informed 
me, a.total stranger in Richmond, and had never 
beenthere until he held the court in 1800. . He. 
asked me if I would call upon him from time to 
time. When. Lknew he was at home, I used to go 
in an evening,and spend an hour or two with him 
at his lodgings...1 also. generally went in the 
morning, abdoutan hour before the meeting of the 


Chase’s lodgings. I went, I think, but of this I 
am not positive, with Mr. Randolph. I found 
Mr. Heath in Judge Chase’s chamber, or in the 
passage. Mr. Heath was, Í think, in the act of 
leaving the room; he had his hat in his hand, and 
Imet him either in his way out of the room, or 
in the passage. à : 

President. Can you state the day of the month 2 

Mr. Marshall. I cannot, but I think it was the 
day before Judge Griffin arrived. I recollect very: 
well, on that day Mr. D. Randolph and myself 
walked up to the court room. I was surprised at 
seeing Mr. Heath at Judge Chase’s, and asked Mr. 
Randolph what could have brought him there. 

Mr. Harper. Was Mr. Heath in the act of going 
out when you entered ? 

Mr. Marshall. Yes sir, he was on the floor. He 
had taken. his leave, as I supposed, of Judge Chase, 
and. was.either out of the room, or in the act of. 
coming out of it. I do-not recollect positively 
whether Mr. Randolph went with me. I recol- 
lect going with Mr. Randolph ‘to court, and that 
it was the usual practice of Mr. R. and myself to 
goto Judge Chase’s chambers: in the morning and 
attend him to court. I do not certainly recollect 
whether that morning we went together to the 
judge’s chambers, but Iam positive we left the 
chamber together. The court met generally at 
eleven o’clock. I had something particular to do 
that morning, and it was from ten to half-past 
ten when I went to the judge’s chambers ; it may 
have been about ten. The time I saw Mr. Heath 
must have been about ten o’clock. 

Mr. Harper. Did any conversation take place 
between the judge and Mr. Heath while you were 
there ? f 

Mr. Marshall. I believe I met Mr. Heath out- 
side of the door. 'Fhere was nota word of con- 
versation at any rate. | 

Mr. Harper. Did any incident take place re- 
specting a paper handed from Mr. Randolph to. 
Mr. Chase? Ar ; 

Mr. Marshall. There did not. 

Mr. Harper. Did you hear anything about crea- 
tures called democrats ? 

Mr. Marshall. I never. heard anything pass be- 
tween them. I never heard the judge say any- 
thing about the jury, except what occurred either. 
at the judge’s lodgings or at court, which I took 
to be instructions to. summon twenty-four jurors 
above twenty-five years of age, and freeholders; 
that there should be enough to supply the juries 
required at that court. 

Mr. Harper. Did he direct them to be sum- 
moned from the country or the town? 

Mr. Marshall. I have stated all that I remem- 
ber relative to the summoning of the jury. 

Mr. Harper. Did he say anything of the de- 
scription of persons, relative to parties ? 

Mr. Marshall. I do not recollect that he said a 
word. 

Mr. Harper. Did you make it a practice to go 
with the judge to the court every day from his 
lodgings? 


“Mr. Marshall. I walked every day with him. 


court. I récollect about ten o’clock, going to Mr. |I made it an uniform practice. ‘The judge’s lodg- 


253 


HISTORY OF CONGRESS. 


254 


Trial of Judge Chase. 


ings were on my way to court, not more than 
twenty yards out of my way. oat 

Mr. Key. When the subpenas were returned 
on the 2d of June, and neither Mr. Giles nor Gen- 
eral Mason appeared, was there any application 
made on the court to allow a further time for 
their appearance? te 

Mr. Marshall.. There were some observations 
made, but I dö not recollect whether I attended 
to them at the time or not; but I think Judge 
Chase offered, to issue an attachment for them, 
and left it to the pleasure of the traverser to say 
whether he would have compulsory process-issued. 

Mr. Key. Do you recollect, sir, whether that 
was applied for by the counsel, or whether it was 
a voluntary offer on the part of the court ? 

Mr. Marshall. I understood that it was a vol- 
untary offer on the part of the court. 

Mr. Harper. Did Judge Chase confer with 
Judge Griffin upon the motion of a continuance, 
and upon the rejection of Colonel: Taylors testi- 


ony ? 

Mr. Marshall... I sat very near them, and I fre- 
quently heard them in conversation in a sort of 
whisper. 

Mr. 
conversation between them ? e 

Mr. Marshall. I did not hear anything distinct- 
ly; but when Mr. Basset was sworn, after having 
stated the situation in which he stood, Judge 
Chase asked him whether he had formed an 
opinion who was the author of the Prospect Before 
Us; he replied that he had not formed an opinion 
of the, author, but he had formed au opinion of 
the book, and had said that the author ought to 
be punished. Judge Chase then turned to Judge 
Griffin, and said that the question propounded 
by the counsel would prevent the formation of a 
jury with respect to a notorious murder, as every 
man in the county where it had been committed 
might have declared that the perpetration ought 
to be punished. In that case there would not be 


in the whole county a competent jury. Judge |. 


Chase then said, let him besworn. I donotknow 
positively that Judge Griffin concurred in thatopin- 
jon; but I think, from what I heard, that he did, 

Mr. Harper. Did this conversation take. place 
prior to the declaration of the opinion of the court 
by Judge Chase? g 

Mr. Marshall. I cannot-say with certainty, be- 
cause Judge Chase sometimes spoke without con- 
sulting Judge Griffin. Ido not recollect any case 
in which they held a consultation, but that on the 
rejection of the testimony of Colonel Taylor, and 
the direction that Mr. Basset should be sworn on 
the jury. He was consulted as to the testimony 
of Colonel Taylor, but I did not hear him declare 
his assent aloud, but I took it for granted, as it 
‘was not denied. 

Mr. Harper. With respect to the motion for a 
continuance, do you kaow whether the- decision 
was niade after a consultation with Judge Griffin ? 

Mr. Marshall. I do not recollect that anything’ 
was said on the part of Judge Griffin; but I un- 
derstood that it was assented to, as it was deliver- 
ed as the opinion of the.court. aoe 


Harper. Did you hear any part of the. 


Mr. Harper. Was.there any expression on the 
part of Judge Griffin of disapprobation of what 
was delivered by Judge Chase as the opinion of 
the court? $ 

Mr. Marshall. None, sir. 

Mr. Nicholson. At the time-of the trial of Cal- 
lender, was if not the custom of the judges to 
choose their circuits ? : 

Mr. Marshall. I believe it was; sir. 

Mr. Nicholson. At that time, the Virginia dis- 
trict was within Judge Chase’s circuit, and do you 
recollect that he said he would not continue the 
cause till the next term ? : 

Mr. Marshall. I recollect that Judge Chase 
said hé would not continue it till the next term. 

Mr. Nicholson. Who presided at the next term ? 

Mr. Marshall. Judge Paterson. 

Mr. Randolph. You have said that on‘the 
morning when you found Mr. Heath about re- 
tiring from Judge Chase’s’ chamber, you did not 
recollect whether the marshal accompanied you 
there or not? 

Mr. Marshall. I do not recollect whether he 
did or not, but the probability, as resting on my 
mind, is that he did. j 

Mr. Randolph. Did he accompany you from 
the lodgings of Judge Chase to the court? . 

Mr. Marshall. Yes, I am certain of that, because 
I had the conversation which I have mentioned. 

Mr. Randolph. You mentioned a conversation 
you had with Judge Chase on the subject of the 
political characters serving on the jury; that he 
wished that Mr. Giles, and other gentlemen of the 
same political character, might serve on the trial 
of Callender; did you mention that conversation 
to the marshal ? a 

Mr. Marshall. I do not remember to have con- 
versed with him on that subject ? os 

Mr. Randolph. Were you acquainted with the 
gentlemen who served as petit jurors on Callen- 
der’s trial? ` : 

Mr. Marshall. Yes; sir. 

Mr. Randolph. Is there any one of them that 
comes. under the description ot being of the same 
political character with Mr. Giles? 

Mr. ‘Marshall. I believe not, sir. At the time 
of the trial, I was not fully acquainted with the 
political characters of the gentlemen that served 
on the jury; but since I have learned, as I then 
conceived, that none of them were of the same 
politics with Mr. Giles. + : 

Mr. Randolph. If I understood you right, sir. 
you stated that a capias was ordered to be issued 
before the grand jury returned the indictment a 
true bill. 

Mr. Marshall. I said on the presentment a ea- 
pias was issued for the arrest of Callender, which 
was before the indictment was found. 

Mr. Nicholson. The indictment was found on 
the 24th of May, was it not sir? 

Mr. Marshall. The presentment was made on 
the morning of that day. The court sat longer 
than usual, and I remember that the jury wished 
tobe discharged, but they wêre not, and it was 
five or six o’clock before they brought in the bill 
of indictment. : p 
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Mr. Nicholson. Do you recollect whether, the 
attorney of the district had commenced drawing 
the indictment before the presentment was made ? 

Mr. Marshall. I remember that the district at- 
torney was drawing up the indictment before the 
presentment was made; he had made, however, 
very little progress in it at the time; it was finish- 
ed afterwards as soon as convenient, and trans- 
mitted to the grand jury. ; : 

Mr. Randolph. During the course of that trial, 
pray; sir, tell the court were the interruptions of 
the counsel for the traverser more frequent than 
you have been in the habit of witnessing? 
` Mr. Marshall. I have rarely seen a trial where 
the interruptions were so frequent. 

Mr. Randolph. Do you remember a single in- 
stance ? ; l 

Mr. Marshall. I think in á trial where Judge 
Iredell presided there were interruptions which 
were as frequent, if not more frequent than took 
Place-in. the course of this trial. 5 

Mr. Randolph. Do you recollect anything dis- 
respectful on the part of the counsel towards the 
court on the trial of Callender ? 

- Mr. Marshall. One of the counsel, Mr. Hay, 
appeared to be under a-great deal of irritation 
during a great part of the trial. 
oe Randolph. Did you perceive any cause for 
this ? 

- Mr. Marshall. The court were very positive 
that the jury should not be addressed by the trav- 
erser’s counsel on the constitutionality of the se- 
dition law, and whenever that point was touched 
by the counsel, there was as much decision shown 
by the court as I ever witnessed. 

Mr. Randolph. Was there much mirth among 
the by-standers? 

Mr. Marshall. There wasa good deal. I can- 
not say what gave rise to it, but it was kept up 
during the course of the trial. The court was 
extremely facetious during that part of the trial 
which. particularly attended to, but I was not 
very attentive. to the trial till that morning. y 

Mr. Martin. ‘What was the cause of the inter- 
ruptions ? l 

Mr. Marshall. It was the counsel persisting in 
addressing the jury on the unconstitutionality of 
thesedition law, after the court had declared what 
was their opinion of the law on that point. 

“Mr. Rafidolph. Do you recollect any particular 
exptessions ued by the court on this subject ? 

Mr. Marshall. I heard Judge Chase say that 
the counsel for the traverser were mistaken in 
their exposition of the law, and they kept press- 
ing their mistakes upon the court; he said so 
once, if not oftener. 

“Mr. Harper. You say, sit, that there was no 
gentleman on the petit jury of the same political 
opinion with Mr. Callender or Mr. Giles. Do 
you mean on the jury that tried Callender, or on 
the panel? ` 

Mt. Marshall. On the jury that tried Callender. 

Mr. Harper.: Were there any on the panel? 

Mr. Marshall There were Colonel Harvie, Mr. 
Radford, and Mr.:Marks Vanderval. Mr. Har- 
vie was called very éarly, and Mr. Marks Vander- 


val; but it appeared to me that there was a great 
unwillingness on the part of those gentlemen to 
be on the jury to try this causeyand several ap- 
plications were made to have them excused. 

Mr. Harper. How did it happen that none of 
those gentlemen served? | ~ - 

Mr. Marshall. Mr. Harvie suggested that he 
was sheriff of Henrico county, and that the coun- 
ty court was sitting at the time; that his presence 
was required, and on that ground the court ex- 
cused him from serving on the jury. The other 
two gentlemen did not attend at all. 

Mr. Harper. When you said that the confusion 
on this trial took place from the counsel’s press- 
ing their opinion on the jury, do I understand 
you as saying that it was after they (the counsel) 
had-been overruled by the court? 

Mr. Marshall. I so understood it ; I did not per« 
ceive any other. cause. : 

Mr. Harper. What took place on the motion 
foracontinuance? The affidavit filed stated that 
the traverser could not produce his witnesses ; 
did it state that he could prove a justification as 
to all the charges in the indictment? © ~ 

Mr. Marshall. No, sir, not that I remember; 


‘but the affidavit is here on file. It was stated by 


Judge Chase, that there were nineteen charges in 
the indictment, and that it was necessary for the 
traverser, in order to procure his acquittal, to 
prove the truth of the matter in the whole; it 
was not sufficient to prove a dozen or more of 
them to be true, if he could not prove them all. 
It was not sufficient to prove a part instead of the 
whole of any one charge; for example, suppose 
a man should charge me with being a great scoun- 
drel, a rogue, and a very ugly fellow, and he 
should prove that I was a very ugly fellow, would 
that go to acquit him for having called me a 
scoundrel or a rogue? Can a part proven in this 
way be said to bea justification ? i a 

Mr. Harper. Was this remark made by Judge 
Chase in good humor? 

Mr. Marshall. I thought him in a remarkable 
good humor. 

Mr. Harper. You say Judge Chase was posi- 
tive. Was he harsh towards. the counsel of the 
traverser ? 

Mr. Marshall. I did not think so. T remember 
that he said his country had made him a judge, 
and. he would be the judge on the business of that 
day, and whatever was transacted should be un- 
der the direction of the court. He said also that 


-he was a frail and feeble man, and that it was 


possible he was in an error in respect to the opin- 
ion which he entertained of the law. If the gen- 
tlemen who dissented from his opinions would 
form a bill of exceptions, he would be the first 
man to allow them a writ of error to go into the 
Supreme Court of the United States, a superior 
tribunal, and have there his opinions tested. 

Mr. Harper. Did the counsel for the traverser 
state a case on this offer of the judge? 

Mr. Marshall. Those were the observations of 
the court, but I do not recollect that the counsel 
said anything in reply. 

Mr. Randolph. You mentioned that no person 
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of Mr. Giles’s politics was on the jury; did I un- 
derstand you, when speaking of Mr. John Harvie 
as being of those politics, as meaning Mr. Harvie 


of Belvidere? 
«Mr. Marshall. Yes, sir. 


“Mr. Randolph.: What do you conceive to have 


‘been his polities at that time? 


Mr. Marshall. I thought, from his opinion on 
the sedition law, which I had understood was, 
that it was unconstitutional, he might have been 


of the same politics as Mr. Giles. ` 


Mr. Randolph. What was your opinion of Mr. 


Radford? ©04 : 


Mr. Marshall. I understood his polities to have 


been of: the same kind. 


Mr. Randolph. Did. you ever hear that Mr. 
‘Marks Vanderval had denied that he was sum- 


moned on the: jury for the trial of Callender ? 


Mr. Marshall. I-have understood that he denied 


ever-having been summoned. 


Mr. Randolph. Did Mr. Harvie answer to his 


name when called on the jury list ? 


Mr. Marshall. Yes, sir, and he was excused as 


being high sheriff of the county of Henrico. 


_ Mr. Randolph. Did Mr. Radford answer to his 


name? 


Mr. Marshall. I believe not, sir; Mr. Vanderval 


I am certain did not. 


Mr, Randolph. Were you well acquainted at 


the time with Mr. Radford and Mr. Harvie? 


Mr. Marshall. I was with Mr. Harvie, and tol- 


erably well with Mr. Radford. 


Mr. Randolph. Were you well acquainted with 


Mr. Marks Vanderval ? 
Mr. Marshall. Not very intimately. 


Mr. Randolph. Do you know, or believe, that 
at the election for members of the House of Rep- 
resentatives in the Spring of the year 1799, whe- 


ther Mr. Vanderval did vote for your brother, the 
present chief justice ? 

Mr. Marshall. I believe he did not vote at all; 
but'if he had voted, I believe it would have been 
for him. 

Mr. Harper. Colonel Tinsely appears upon this 
panel; I would ask you if his political opinions 
were at that time the same as they are now ? 

Mr. Marshall. I do not know what were his 
political sentiments at the time; but I remember 
that he had been hostile to the adoption of the 
Federal Constitution. 

Mr. Martin. The panel of the petit jury is 
never returned; if I understood you right, by the 
marshal, until the jury appears in court, and the 
clerk of the court knows nothing of it. Did you 
learn anything of the panel that had been sum- 
moned by the marshal on the morning you were 
with him at Judge Chase’s lodgings ? 

Mr. Marshall. I did not. e 

The President. Did you know whether Mr. D. 
Randolph had or had not made out his panel ? 

Mr. Marshall. I knew nothing of it. 

Mr. Wright. When was it that the conversa- 
tion took place at Judge Chase’s lodgings, when 
you met Mr. Heath there? — - at 

Mr. Marshall. I do not recollect the precise day, 
but I think it was the 27th or 28th of May... 

8th Con. 2d Szs,—9 


Sarorpay, February 16. 
The Court was opened at 10 o’clock,A.M. 
Present : the Managers, accompanied by the 
House of Representatives; and Judge Chase, at- 
tended by his counsel. 


David M. Randolph, sworn. . 

Mr. Harper. Were you marshal of’ the United 
States for the district of Virginia in 18002 

Answer. I was, sif. : 

Mr. Harper, Did you attend the circuit court 
held in May of that year, as marshal ? 

A. I did, sir, > , 

_Mr. Harper. Did you summon the panel of the 
jury that served on the trial of Callender? 

A. idid. 

Mr. Harper. Had you any conversation with 
Judge Chase on the forming that: panel? 

A. Thad no conversation with him on that sub- 
ject. There wasa conversation offered to me by 
Judge Chase. 

Mr. Harper. What was it ? . 

A. The judge recommended to me that I 
should get persons generally from the country; 
represented that they should be twenty-five years 
of age, of fair characters, untainted by party pre- 
judices. 

Mr. Harper. What were his reasons for taking 
them fronï the country ? 

A. Ido not know. 

Mr. Harper. If at that period you had been 
disposed to form a jury of the political opinion of 
those then in power, would you have taken them 
from the town or country ? 

A. [knew very little of the political sentiments 
of the citizens. There were, however, in town a 
great majority of those whose politics were called 
federal. i 

Mr. Harper. Was that the case in the country? 

A. I cannot say. I never meddled with poli- 
ties in any way except in private conversation. 
Not attending at public meetings, I had but litile 
acquaintance with the politics of individuals. 

Mr. Harper. Did you, in forming the panel, 


‘summon any persons you knew to be opposed to 


the then Administration ? 

A: I believe I did several. I summoned the 
best and fairest characters, without respect to their 
political opinions. «I employed two deputies. 

Mr. Harper. Did you summon Colonel Van- 
derval ? : 

A. I did by my deputy. 

Mr. Harper. On what day was he summoned ? 

A. I received directions from the bench on Fri- 
day, to be prepared with two juries, of twenty- 
four each, on the Monday following. 

Mr. Harper. When did you proceed to form 
the jury? ; 

. A. I proceeded the moment Iwas directed. I 
summoned several-in person while in court. 

Mr. Harper. When did you complete the panel ? 

A. I completed it on Monday morning follow- 
ing while the court was sitting. .. 

Mr. Harper. Did you complete the panel before? 

A. Never. It-might have been considered as 
in an incomplete state at that period. oe 
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Mr. Harper. Why-so? 

A. It is never the practice in Virginia for the 
jury summoned to consist of any precise number 
‘of persons. 

Mr. Harper. Did 
Judge Chase? 

A. Never at any time or place. The list was 
handed to the clerk of the court on Monday after | 
the court was in session. ¢ 

Mr. Harper. Did Mr. Chase ever say anything | 
to you about striking off any persons of any par- į 
ticular description from the panel? 

A. Never at any time or at any place, I am | 
very confident. ae 

Mr. Harper. You are very confident of that ?- 

A. Perfeetly so. : 

Mr. Harper. You say the panel was not com-| 
pleted till Monday? . 

A. It was not finished till that day when the 
eourt was in session—and the list was never 
shown by me to any person. i 
- Mr. Harper. It was not the practice then to 
present a list to the clerk ? 

. A. Never, except as the jurors are sworn ? 

_ Mr. Harper. Were the. jurors called and sworn 
on that day? 

A. There were twelve of them sworn on that 
day. 

; ‘Nir. Harper. Did any gentlemen summoned ap-| 
ply to you to be discharged ? 

A. Several. At-the moment I received orders 
to have two juries ready by Monday, I called on | 
my two deputies, and desired them to take down, 
on distinct papers, the names mentioned to them. 
I observed that I chose to take the responsibility 
on myself. While they were taking down the 
names, I summoned several persons whose names 
were not put down till Monday. On Monday, 
finding my two deputies had not summoned a suf- 
ficient number, I went in quest of ‘them. I found 
them. at the end of the town, in the act of execut- 
ing tay orders. Mr. Moseby, one of my deputies, 
was standing with Colonel Vanderval, I think in 
conversation with him. I called him across the 
street, and asked him how they succeeded. At 
this time I saw my other deputy. They told me 
they wanted but one or two jurors. I told them 
they must make haste. About this time I saw | 
Mr. Basset entering town on horseback. I told | 
him that he had been crossed’as a grand juror for 
non-attendance; that he must serve as .a petit 
juror, which would give him an opportunity of 
offering his apology. I took out my watch, d 


you ever show the panel to | 


told him that I-allowed him five minutes. We 
arrived at the capitol, and my deputies there gave 
me their memorandums, from which, and my 
own, I made up the list of the jury. Two gen- 
tlemen, Mr. Lewis and Mr. Blakely, offered some- 
thing like excuses. I looked at Mr. Blakely, and 
said there was only one excuse that I would ad- 
mit; to wit: his being under twenty-five years of 
age. Hesaid he was under that age, and I dis- 
missed him: Mr. Lewis said he might make the 
same exctise,=°I said I doubted it, but I let him 
off. As I -went-into the passage, I met Mr. Sam- 
uel Myers, who-also desired:to. be let off. I told 


him I could not and would not. He said I would 
excuse him for a reason which he could assign. 
He whispered, and said that. he was. prejudiced 
against Callender. I permitted him to go, but 
begged him to keep that reason to himself. An- 


| other juror summoned, was very warm and im- 


portunate to be excused. I told him there was 
only one ground on which I would -excuse him. 


| He asked me what it was? I answered that if it 


applied to him, he already knew it. I begged 
him to go to the court, and he would learn what 
it was. He did so. Colonel Harvie stopped ‘me 
in the passage in a hasty manner, and with great 
warmth and friendliness urged me to let him off. 
He said he was sheriff of Henrico county. I said 
T knew it, but that I also knew that his duties 
were generally performed by deputies. I did not 
let him off He applied to the court, and was 
excused. 3 3 

Mr. Harper. Were there any other gentlemen 
who applied to be excused ? 

A. Yes, sir, Mr. Radford. He wasin court at 
the time I commenced making out the list. He 
urged as an objection to serving that he differed 
in politics from myself. This I considered eva- 
sive, and I told him I should call him. When 
called he did not answer. T believe he went im- 
mediately home. 

Mr. Harper. Did you go in person to execute 
the process against Callender? 

A. I did. 

Mr. Harper. Did you meet any person at Pe- 
tersburg with whom you had a conversation re- 
pecting the arrest of Callender ? 

A. The first person I had any conversation with 
was Mr. George Hay. 

Mr. Harper. Did anything pass in that conver- 
sation tending to dissuade you from searching for 
Callender ? 

A. Lhad fruitlessly gone in pursuit of Callen- 
der some distance from Petersburg; on my return 
about sunset, at a tavern nearly opposite the resi- 


| dence of Mr. Hay, he came up, and entered into 


conversation with me with regard to Callender. 
I said I had been on a wild-goose chase, and had 
found myself foiled, but that I was determined 
to find whether he was not in town. Mr, Hay 
appeared to interest himself very much, in. dis- 
suading me from the pursuit. He:said that Cal- 
lender would not be taken, and that it was in vain 
to pursue him. I replied that I would do my duty, 
and, if possible, apprehend him. -I asked him if 
he knew where Callender was. He said he knew 
not where he-was, and if he did, he would not tell 
me. He invited me to take a bed at his house, 
which I declined, as I was going to spend the 
evening down town. , 

ir. Harper. Did Mr. Hay assign any reasons 
why Callender ought not to be arrested? 

A. I cannot state the language he used: He 
urged a great many things. Among others, he 
observed, that as Callender could not be defended 
this term. he would be found guilty and impris- 
oned, and said that if he was not then arrested, 
he might, in the fall, surrender himself. 

Mr. Harper. You. understood Mr. Hay to say, 
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that H Callender was not arrested till the next 
term, he would surrender himself ? 
A. He so intimated to me. These were not 


his very words, but that was my understanding of. 


them. 
Mr. Harper. You say you completed the panel 
after the court met on Monday? 
` A. I did. 
Mr. Harper. And that you never submitted it 
to Judge Chase, or spoke to him about it? 
A. did not, at any time or place whatever. 
Mr. Harper. And that you had no conversation 
with the judge about forming it, except that yop 
have mentioned ? 
A. None other; and that was at his lodgings in 
a familiar conversation. . 
Mr. Randolph. I-understand you to have said 
you did not summon Marks Vanderval yourself. 
oe i said so—but he was summoned by my 
order. 


Mr. Randolph. Were you present when the 


order was executed? 


A. I was on the opposite side of the street, and’ 


saw my dgputy, Moseby, in conversation with 
him. He Crossed the street, and said that Colonel 
Vanderval expressed a repugnance to serving. I 
told him it laid with him to release him, and if he 
Reg from the general rule he must answer 
or it. i 

Mr. Randolph. Do you know whether Mr. Van- 

derval has denied that he was ever summoned? 


A. I do not, except seeing it so stated in the’ 


public papers. . 


Mr. Randolph. Have you ever at any time had. 


any conversation with Judge Chase on the subject 
of the grand jury 2 
A. Not that I recollect. 

“Mr. Randolph. Was the William Radford who 
‘was summoned and expressed his unwillingness 
to serve on the jury, the same who keeps the Ea- 
gle tavern? 

A. The same. 
Mr. Randolph. Did he keep the Eagle tavern 
at that time? — 

vA. I believe not. 

Mr. Randolph. Did he say his politics differed 
from yours?. 

A. I do not know that he used those words; 
but ‘such was my impression, at the time, of his 
meaning. 


Mr. Randolph. Did you understand his opinions | 


to be of that political character? 

A. I cannot say positively. I have some indis- 
tinct recollection that he was classed among that 
description of men. : 

Mr. Nicholson. What party ? 

A. The democratic party, as they are called. 

Mr. Randolph. Did I understand you to say you 
were not positive to which party he belonged? 

A. I was not positive at that time. 

Mr. Campbell. I wish you to state when you 
showed the panel of the grand jury to the judge. 

A. On the first day of the court after it was 
formed. tees OR, 

-Mr. Campbell. Had he never seen it before? — 


. A. Never, sir; I had never seen it before my-! 


y 


self. The practice is, for the returns to be handed 
in bythe deputies, and a list formed and given to 
the clerk, who hands it to the court. 

Mr. Campbell. Have you any recollection of 
seeing Mr. Heath at the judge’s lodgings, and 
when? 

A. [have no recollection of seeing him at the 
judge’s chambers at any time, or of seeing him in 
Richmond during that session of the court, until 
it was called to my mind by Mr. Marshall’s testi- 
mony. 3 

Mr. Nicholson. Then you recollect by presump- 
tion that he was there—did you see him ? 

A. I rather think I saw him; but I have no 
recollection of seeing him in Judge Chase’s cham- 
ber, or with Judge Chase alone. 

Mr. Randolph. Did the judge lodge at Crouch’s? 
—is it not a tavern ? f 

A. It isa boarding-house, and no wise distin- 
guished from a tavern. Ihad never been in the 
house before Judge Chase’s arrival. 

Mr. Randolph. Did you ever receive any in- 
structions, verbal, or by letter, from Judge Chase, 
in relation to the grand jury? 

A. Never. 


John Marshall, sworn. 


Mr. Harper. Please to inform this honorable 
Court whether you did, or'did not, on the part of 
Colonel Harvie, make an application for his dis- 
charge from the jury, and on what ground that 
application was made? 

Mr. Marshall. I was at the bar when Colonel 
Harvie, with whom I was intimately acquainted, , 
informed me that he was summoned on the jury. 
Some conversation passed, in which he expressed 
his unwillingness to serve, and stated that he was 
an unfit person; for that his mind was completely 
made up, that he thought the (sedition) law un- 
constitutional, and that, whatever the evidence 
might be, he should find the traverser not guilty ; 
and requested me, on that ground, to apply to the 
marshal for his discharge. I told the marshal 
that Colonel Harvie was extremely desirous of 
being discharged, and, on his discovering great 
repugnance to his discharge, I informed him that 
he was predetermined, and that no testimony 
could alter his opinion. The marshal said that 
Colonel Harvie might make his excuse to the 
court; he observed that he was watched, and, to 
prevent any charge of improper conduct from 
being brought against him, he should not inter- 
fere in discharging any of the jurors who had 
been summoned. I informed Colonel Harvie of 
this conversation, and it was then agreed that I 
should apply to the court for his discharge, upon 
the ground of his being sheriff of Henrico county, 
that his attendance was necessary, as that court 


| was then in session. I moved the discharge of 


the juror on that ground, and he was discharged 
by the court. a : 

Mr. Harper. Did you communicate to Judge 
Chase, or to the. court, the reasons which first in- 
duced Colonel Harvie to make this application? 

Mr. Marshall. I only stated that he was sheriff 


of Henrico county, and that it was unusual to.re- 
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quire the attendance of sheriffs on juries. I be- 
lieve the marshal was at that time obtaining jury- 


men, he had at that time a paper in his hand; and | 


appeared to be setting down the names of persons 
within his view. 

Mr. Randolph. Were you in court during a part 
of the trial, or during the whole of the trial ? 

Mr. Marshall. I think I was there only during 
a part of the time. < 

Mr. Randolph. Did you observe anything un- 
usual in the conduct on the part of the counsel 
towards the court, or the court towards the coun- 
sel, and what? 

Mr. Marshall. There were several circum- 

‘stances that took place on that trial, on the part 
both of the bar and the bench, which do not al- 
ways occur in trials. I would probably be better 
able to answer the question, if it were made more 
determinate. ©. 
Mr. Randolph. Then I will make:the question 
more particular by asking. whether the interrup- 
tions of ‘counsel were much more frequent: than 
usual? . 

Mr. Marshall. The counsel appeared to me to 
wish to bring before the jury arguments to prove 
that the sedition law was unconstitutional, and 
Mr. Chase said that that was not a proper ques 
tion to go to the jury; and whenever any attempt 
was made to bring that point before the jury, the 
‘counsel for the traverser were stopped. After this 
‘there was an argument commenced (I think) by 
Mr. Hay, but I do not recollect positively, to prove 
to the Judge that the opinion which he had given 
was not correct in point of law, and that the con- 
Stitutionality of the law ought:to go before the 
jury; whatever the argument was which Mr. Hay 
advanced, there was something in it which Judge 
‘Chase did not believe to be law, and he stopped 
him on that point. Mr. Hay still went on, and 
‘made: some political observations; Judge Chase 
stopped: him again, and the collision ended, by Mr. 
Hay sitting down, and folding up his papers as if 
he intended tò retire. 

Mr. Randolph..There were many preliminary 
questions, such as, with respect to the continuance 
of the cause, the admissibility of testimony, &c. 
Did the interruptions take place on the part of the 
eourtonly when the counsel pressed the point of 
the unconstitutionality of the sedition law ? 

Mr. Marshail. I believe thatit was only at those 
times, but Ido not recollec: precisely. : Ido not re- 
member correctly what passed between the bench 


and the bar; but it appeared to me that whenever | 


Judge Chase thought the counsel incorrect in their 
points, he immediately told them so, and stopped 
théem.short; but.what.were the particular expres- 
:siöns that he used, my-recollection is too indistinct 
to'enable me to state precisely ;: what I do state is 
“Merely from a general impression which remains 
on my mind. 

Mr. Randolph. Was there any misunderstand- 
ing between the counsel and the court, and what 
“was the cause of that: misunderstanding, or what 
Was youl opinion as to ‘the cause, or did-you form 
one? e oats Pert T 

Mr. Marshall: Itis impossible:for me:to-assign 


the particular cause. It began-early in the pro- 
ceedings and increased as the trial progressed. 
On the part of the judge it seemed to be a disgust 
with regard to the mode adopted by the traverset’s 
counsel, at least I speak as to the part which Mr. 
Hay took on the trial, and it seemed -to ‘increase 
also with him as he went on. ; 

Mr. Randolph. When the court decided: the 
point that the jury had not a right to decide upon 
the constitutionality of a law, did the counsel for 
the traverser begin an argument to convince Judge 
Chase that the opinion which he had delivered 

n that point was not well founded? Is it the 
Wactice in courts when counsel object to the le- 
gality of an opinion given by the court, to hear 
the arguments of counsel against such opinion ? 

Mr. Marshall. If the counsel have -not been 
already heard, it is usual to hear them, in order 
that they may change or confirm the opinion of 
the court, when there is any doubt entertained. 
There is however no positive rule on this subject, 
and the course pursued by the court will depend 
upon circumstances; where a judge believes that 
the point is perfectly clear and settled, he will 
scarcely permit the question to beagitated. How- 
ever, it is considered as decorous on the part of 
the judge to listen while the counsel abstain from 
urging unimportant arguments. 

Mr. Randolph. In the circuit courts of the Uni- 
ted States, after a court is opened for any district, 
is it the practice of such courts to adjourn over 
from time to time, in order to hold a court in 
another district in the intermediate time, and then 
to return back; or is not the uniform practice to 
postpone causes when they cannot be conveniently 
treid, to the next term? 

Mr. Marshall. I can only speak of courts where 
I have.attended, in which the practice is, that the 
business of one term shall be gone through as far 
as possible, before any other court.is held. -+ 

Mr. Randolph. Was it ever the practice of any 
court, in which you have practised or presided, to 
compel counsel to reduce to writing the questions 
which they mednt to propound to their witnesses ? 

Mr. Marshall. It has not been usual; but. in 
cases of the kind, the conduct of the court will de- 
pend upon circumstances. Ifa question relates 
to a point of the law, and is understood to be an 
important question, it might be proper to require 
that it be reduced to writing. Unless there is 
some’ special reason which appears to the court, 
or on the request of the adverse counsel, questions 
are not commonly reduced to writing, but when 
there is a special reason in the mind of the court, 
or it is required by the opposite counsel, questions 
may be directed to be committed to writing. 

Mr. Randolph. When these questions are re- 
duced to writing, is it for a special reason, after 
the court have heard the question, and not before 
they have been propounded ? 

Mr. Marshall. I never knew it requested that a 
question should be reduced to writing in the first 
instance in the whole course of my practice. 

Mr: Randolph. Iam aware of the delicacy of 
thë question: am about to put, and‘ nothing. but 
duty would induce me to-propound it, Did it 
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appear-to you, sir, that during the-course of the 
trial, thé conduct of Judge Chase was mild and 
conciliatory ? 

“Mr. Marshall. Perhaps the question you- pro- j 
pound to me would be more correct, if I were | 
asked what his conduct was during the course of į 
the trial; for I feel some difficulty in stating’ in a į 
manner satisfactory to my own mind, any opinion | 
which I might have formed ; but the fact was, that 
in the progress of the trial, there appeared some— 

Mr. Cocke, (a Senator) here interrupted Mr. 
Marshall, by observing that he thought the ques- 
tion an’improper one. 

Mr. Randolph said he would not press it, if 
there were any objection to it. 

Mr. Harper. We, sir; have'no objection ; we are | 
willing to abide in this trial by the opinion of the | 
Chief Justice. ` 

Mr. Randolph. Did you ever, sir, in a criminal 
prosecution, know a witness deemed inadmissible, 
because he could not go a particular length in his | 
testimony—because he could not narrate all the} 
circumstances:of thé crime charged in an indict- 
ment, of in the case of a libel; and could only 
prove a part of a particular charge, and not the ; 
whole of it? 

Mr. Marshall. I never did hear. that objection | 
made by the court except in this particular case. | 

[Some inquiry was here made relative to the | 
above question put by Mr Randolph, and objected 
to by Mr. Cocke, which Mr, R. answered by ob- | 
serving that he withdrew it] > | 

Mr. Harper. Please to inform this honorable | 
Court, sir, whether you recollect that Judge Chase | 
during any part of the proceedings made an offer 
to postpone the trial of Callender, and if you do, 
to what time? 

Mr. Marshall. I recollect at the time a motion | 
was made for the continuance till the next term, 
that Judge Chase declared, as his opinion, that it | 
ought to be tried at the present term. A good 
deal of conversation took place on the subject. 
The counsel for the traverser stated several cir- 
cumstances in favor of their client, particularly 
relative to the absence of his witnesses; but the | 
whole terminated at that time by a postponement | 
for a few days; so many days as, I thought at the | 
time, were sufficient for obtaining the witnesses 
residing in Virginia. I do not now recollect what 
the time was, nor do I say it was sufficient. Ij 
simply recollect that I thought it was. When 
the cause came on again, there was no proposition 
that I recollect on the part of the traverser’s coun- 
sel for a continuance, but a desire was expressed į 
of a postponement for a few hours in order to give | 
their witnessés time to arrive at Richmond, as it 
was possible they had been impeded by the bad- 
ness of the roads; a considerable quantity of rain 
having fallen the preceding day. There was a 
declaration on the part of the court that they might 
take until the next day, and they went on to say 
they might have a longer time, if they thought it 
was necessary, but the precise length of time of- 
fered I do not recollect; but I do remember that 
they said the trial must come on before the pres- 


ent term closed. 


i 


Mr. Harper. Is itthe practice uf the circuit courts 
to hold an adjourned court; and is it not in the 
power of the circuit court to adjourn the jury, and 
direct them to meet again atsome subsequent time? 

Mr. Marshall. That is a question of law I have 
never turned my mind to. 

_ Mr. Harper. Do you know an instance in which 
it has been done? 
Mr. Marshall. Ido not know any instance in 
which it has ever been done. 
The President. Do you recollect whether the 
conduct of the judge on this trial was tyrannical, 
overbearing, and oppressive ? 


Mr. Marshall. I will state the facts. Thecoun- 


| sel for the traverser persisted in arguing the ques- 


tion of the Constitutionality of the sedition law, 
in which they were constantly repressed by Judge 
Chase. Judge Chase checked Mr. Hay whenever 
he came to that point, and after having resisted 
repeated checks, Mr. Hay appeared to be deter- 
mined to abandon the cause, when he was desired 
by the judge to proceed with his argument, and 


| informed that he should not-be interrupted there- 
f after. If this is not considered tyrannical, oppres- 


sive, and overbearing, I know nothing else that 
was So. 

Mr. Randolph. Was the check given to the tra- 
verser’s counsel more than once? 

Mr. Marshall. There were several interrup- 
tions, as I have stated; for whenever the counsel 
attempted to show the unconstitutionality of .the 
sedition law, Judge Chase observed that it was a 
point which should not go before the jury, and he 
would not permit a discussion upon it. 

Mr. Randolph. Then it was these checks that 
induced the counsel to abandon the cause of the 
traverser. I understood that the counsel were en- 
deavoring to show, without any regard to the jury, 
that the opinion of the court was incorrect. 

Mr. Marshall. That was my impression. 

Mr. Randolph. Is it not usuai, when the opin- 
ion of the court is not solemnly pronounced, to 
hear counsel ? 

Mr. Marshall. Yes, sir. 

The President. Is it usual for a trial to take 
place at the same term that the presentment is 
made ? 

Mr. Marshall. My practice, while I was at the 
bar, was very limited in criminal cases; but I be- 
lieve it is by no means usual in Virginia to try a 
man for an offence at the same term at which he 
is presented. . 

Mr. Randolph. Did you ever hear Judge Chase 
apply any unusual epithets—such as young men, 
or young gentlemen—to the counsel ? 

Mr. Marshall. I have heard itso frequently spoken 
of since the trial, that I cannot possibly tell whe- 
ther my recollection of the term is derived from 
the expressions used in the court, or from the fre- 
quent mention since madeofthem; but Tam rather 
inclined to think that I did hear them from the 
judge. f ; 

Mr. Randolph. Are you acquainted with Mr. 
Wirt; was hea young man at that time; was he 
single, married, or a widower 2 > 

“Mr. Marshall. Iam pretty well acquainted with 
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him; he is about thirty years of age, and a wid- 
ower. ; 
` Mr. Randolph. Do you know Mr. Norborne 

Nicholas and Mr. Hay ; they practised with you 
at the bar; did you observe anything in their con- 
duct tbat required the interposition of the court 
to check or prevent its consequences ? 

Mr. Lee objecting to this question, Mr. Randolph 
said he would decline putting it. Mr. Marshall 
then withdrew. 

Mr. Randolph. The managers think themselves 
entitled to put to any witness, however respecta- 
ble his standing in life, any questions which they 
deem necessary to bring out the whole facts. 

The President. If it is not objected to by the 
counsel for the respondent, nor decided by the court 
to be irrelevant or improper, the managers will be 
gratified by having their questions answered. 

_At the instance of Mr. Randolph, Chief Justice 
Marshall was again called: 

Mr. Randolph. Is it the practice of the courts 
_ in. Virginia to proceed against a person when in- 
dicted: for an offence less than felony—say fora 
misdemeanor—by -issuing a capias in the first 
instance ? 

Mr. Marshall. My practice, I before stated, had 
not taken this course ; I therefore cannot well say 
what the usual practice is. 

..Mr. Harper. I will ask you.a question, sir: 
When Mr. Hay was interrupted by the court, at 
the. commencement of the argument, to show to 
the jury that they were the judges of the consti- 
tutionality of. the law, was the interruption that 
took place one which went to the argument, or 
barely reminding them of some erroneous opin- 
ion delivered ? - 

Mr. Marshall. I believe it was the latter ; though 
Tam not certain. ‘ 

Mr. Randolph. Do you recollect, sir, whether 
it was as to the matter, or whether the impression 
has not been made on your mind by some con- 
vérsations which you have heard since? 

_ Mr. Marshall. My impressions are, sir, that Mr. 
Hay pressed the matter of the constitutionality of 
the law in the manner I have heretofore stated. 


Edmund J. Lee, sworn. 


_ Mr. Harper. Were you at the circuit court in 
the spring of 1800, held at Richmond, at which 
Judge Chase presided? — a 

Mr. Lee, I was not in court when Callender 
was presented by the grand jury; but I was when 
application was made for a continuance, and I 
remember that Judge Chase, on an application 
made for a continuance, on account of the ab- 
sence of some of the witnesses, informed the coun- 
sel.that he could not continue the cause, but if 
they would fix upon any determinate time, Within 
which they could obtain their witnesses, without. 
its-going over. to the next term, the court would 
postpone: the trial. Judge Chase also added that 
he had no objection to postpone it for a fortnight 
or a month; -Lam not certain whether he did not 
say he would. postpone it for a longer time, I do 
not know but he said. for six weeks, but he said 
positively he would not postpone it tothe next term 


He added, if the counsel conceived they could ob- 
tain the evidence within the time mentioned, they 
might have it. 

Mr. Nicholson. At what stage of the business 
was this proposition made ? 

Mr. Lee. I think it was made after the affida- 
vit was read. 

Mr. Nicholson. On what day was it made? 

Mr. Lee. I believe it was the first day. Ido 
not recollect when the application for a continu- 
ance was first made; it possibly had been before, 
but I was not in court. ; 

Mr. Nicholson. There was no subsequent ap- 
plication ? 

Mr. Lee. None, sir. . 

Mr. Nicholson. How long was it before the 
jury were sworn ? - 

Mr. Lee. I do not recollect the day of the week 
on which the jury were sworn, but I remember 
the offer was made at the time the application for 
a continuance was made. i : 

Mr. Randolph. Do you recollect whether the 
court offered to postpone the trial until all the 
witnesses could be procured, or whether the offer 
related alone to those who resided in the State 
of Virginia 2 

Mr. Lee. I do not recollect whether the court 
said anything on that point; but I recollect per- 
fectly that they made the offer to postpone the 
trial for some length of time, such as I have just 
mentioned, a fortnight, month, or more. 

Mr. Randolph. How far did you understand 
that more to extend? 

Mr. Lee. Not beyond six weeks. 

Mr. Campbell. Were the counsel for the trav- 
erser present, and did Judge Chase address him- 
self to them ? . 

Mr. Lee. The counsel were present, and I think 
the judge did address himself to them. > 

Mr. Campbell. What then was their reply? 

Mr. Lee. I do not recollect, if they did say any- 
thing, what they said. 


John A. Chevalier, sworn. 


Mr. Harper. Were you present at the circuit 
court held at Richmond, in Virginia, in the spring 
of 1800, on the trial of James Thompson Cal- 
lender ? 

Mr. Chevalier. Iwas at Richmond at the time. 

Mr. Harper. Do you recollect what took place 
on the trial of Mr. Callender ? 

Mr. Chevalier. I was in the court room some 
few minutes during the trial, but I do not recol- 
lect anything that occurred. 

Mr. Harper. Why not, sir? 

Mr. Chevalier. Because I was too far off to 
hear anything which was said, and my mind was 
otherwise occupied. 

Mr. Randolph. Pray how long have you rẹ- 
sided in the United States ? 

Mr. Chevalier. About twenty years. 

Mr. Randolph. Have you been much ia courts? 

Mr. Chevalier. I have had very. little to do 
with court business. I had a suit, and it was on 
that account that I happened to be in court. 

Mr. Randolph. Do you recollect anything re- 
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markable in the conduct of the court while you 
happened to be present ? 


“Mr. Chevalier. Why, sir, I recollect Mr. Hay’s 
shutting up his books and putting away his pa- 


pers, and that Judge Chase said to him, when he 
observed it, sir, you'may go on with your speech 


as long as you please, and I shall not interrupt 


you any more... 
` Robert Gamble, sworn. 


Mr. Harper. Were you at the cireuit coust of 
the United States for the Virginia district, in the 
month-of May or June, 1800, held at Richmond? 


Mr. Gamble. I was one of the jurors, sir, and I 


was in court when a motion was made for con- 


tinuing the cause of Callender to the next term. 


Mr. Harper. Do: you recollect whether an offer 


was made by the court to postpone that cause? 


Mr. Gamble. Yes, sir; Judge Chase said he 


would postpone it for a week, a fortnight, a month, 
or more, and I think he mentioned he would post- 
pone it for six weeks, or as long as the term would 
admit, without its going over to the next term. 

Mr. Harper. Do you recollect what Mr. Bas- 
set’s scruples were against serving on the jury? 

Mr. Gamble. I recollect that he stated to the 
court that he had seen extracts in the newspapers 
that were alleged to be taken from the book called 
“The Prospect Before Us,” and upon that cir- 

.cumstance he made a declaration that if the ex- 
tracts were faithfully copied from the work, he 

' was satisfied that it would come under the opera- 
tion of the sedition law. The judge asked him 
whether he had made up and delivered an opin- 
ion. on the articles contained in the indictment, 
and he answered that he:had neither seen the in- 
dictment, nor heard it read; he therefore could 
not declare that he had formed any opinion upon 
it. 
juror and must be sworn. 

Mr. Harper. What was understood to have been 
the subject of indictment? 
~ Mr. Gamble. It was:pretty well understood that 
the indictment was for libellqus matter contained 
in the book called “ The Prospect Before Us.” I 
did not know it myself; I was taken that morn- 
ing to serve as a juror, without any previous in- 
timation. I had not seen either the book oy the 
extracts alluded to, but F had heard them spoken 
of as being within the sedition law; yet I said 
nothing to the court after having heard Judge 
Chase declare that Mr. Basset’s objection would 
not excuse him. 

Mr. Harper. Did you understand that Mr. Bas- 
set urged it as an objection to serve on the jury ? 

Mr. Gamble. No, sir, he merely suggested it to 
the court. ; : 

Mr. Harper. Then he did not ask to be excused 
on that account? 

Mr. Gamble. No, sir. 

Mr. Randolph. You say that Mr. Basset and 
yourself informed the court that you had not made 
up your mind on the charges in the indictment, 
because you had not read it, and did not know its 
contents? ; j 

Mr. Gamble, I had never read or seen-the in- 


The judge said in that case he was a good | 


dictment; of course I had not made up my mind 
in respect to anything it contained. 

Mr. Randolph. Had you made up your mind 
on the publication of the book called “ The Pros- 
pect Before Us,” from which you believed the 
charges were extracted ? 

Mr. Gamble. Sir, 1 never read the “Examiner” 
that contained those extracts, ner had I then seen 
the book called “The Prospect Before Us,” al- 
though, after the jury retired, in order to deter- 
mine on our verdict, we were compelled in some 
degree to read it nearly through. 

Mr. Randolph. What induced you to read the 
book after you retired ? i 

Mr. Gamble. Mr. Basset wished it to be read. 
The whole book consisted in defamation of the 
Government. k 

Mr. Randolph. As that book is a lengthy pro- 
duction, suppose you had read it before instead of 
after the indictment was read, might it not so 
have happened that you might have made up your 
mind as,to the publication, and not as to the in- 
dietment 2 4 : 

An objection having been made to this question 
by. Mr. Martin, 

Mr. Randolph said he would withdraw it, but 
would ask the witness another question. Do yow 
recollect anything of an offer made to postpone 
the trial of Callender on the part of the court? 

Mr. Gamble. I remember there was a short ad- 
journment of the cause in the first instance, and 
that an offer was made by the court to postpone 
the trial for a month or more. 

Mr. Randolph. Do you recollect what that 
more was? 

Mr. Gamble. I do not recollect. 

Mr. Nicholson. Was the offer to postpone the 
cause made before the jury was sworn or after 2 

Mr. Gamble. I do not recollect at what time it 
was made. : 

Mr. Randolph. Did you understand that an ob- 
jection was to be made against you, sir, as a juror 
on this trial ? i 

Mr. Gamble. I had understood that I might be 
objected to, because I had spoken words disre- 
spectful of Callender. 

Mr. Randolph. Was evidence offered to show 
that you had done so? 

Mr. Gamble. I acknowledged it myself, and 
the judge said, notwithstanding, I was a good 


juror. 


Mr. Randolph. Did you speak disrespectfully 
of Callender, and so declare it to the court, and 
what had you said? 

. Mr. Gamble. I had said that I thought him to 


-bea very unworthy character. 


Mr. Randolph. How did 
you were to be objected to? 
Mr. Gamble. l had heard that Mr. —— had 
heard me use this expression, and that it was in- 
tended to. bring him forward as a witness to prove 
the fact; this was on the morning of the day of 


the trial, and just before I was sworn. 


you understand that 


y% aen Philip Gooch, sworn. 
~ Mr. Harper. Please to inform. this honorable 
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Court whether you were present at the trial of 
James Thompson Callender, at a circuit court, 
holden at Richmond, in the year 1800 ? 

Mr. Gooch. I was in court during a part of the 
time of that trial; I did not get in until the jury 
were called, and just before they were sworn; I 
believe I was. not present at the whole of the 
trial. : : ; 

Mr. Harper. What was the nature of that 
trial 2 z ; . 

«Mr. Gooch. I understood it to be an indictment 
for a libel upon the-President, under the sedition 
law, and I went on purpose from Amherst county, 
where I reside, to be present at it. 

Mr. Harper. What did you observe relative to 
the conduct of the court and counsel on that day ? 
State what happened. 

“Mr. Gooch. When Mr. Basset suggested to the 
court his wish to be informed whether it was their 
opinion that he was a proper-person to serve on 
the jury, because he had. formed and expressed-an 
opinion on the extracts which he had seen, and 
‘declared that if correctly copied from the work 
called “ The Prospect Before Us,” the author was 
within the pale of the sedition law; on that sug- 

estion; 1 recollect, the court decided, and laid it 

own as law, that he must not only have formed 
an opinion, but delivered it also, and the judge 
ave.some reasons why he must not only have 

‘ormed, but delivered an opinion. I think hesaid 
that if a notorious murder was committed in the 
body of a county, which every man believed 
N to be punished with death, and had so 
formed his opinion, it would in that case be im- 
possible to get a jury to try such an offender, if it 
were an objection that a man had formed an 
opinion.: J understood that he had consulted 
Judge Griffin on this point.. The court was very 
crowded, but I had obtained a situation just be- 
hind the judges, and had an opportunity of hear- 
i in some degree what passed between them, 
though:not distinctly. Mr. Basset was eventually 
sworn upon the jury. The cause proceeded. Mr. 
Nelson. (the District. Attorney) then opened the 
ease. J. am, unable tò detail all his observations, 
nor is it material that I'should do so; however, 
he said that the intention of. the traverser was to 
be: understood from the matter which had been 
extracted from “The Prospect: Before Us,” and 
laidin the indictment with inuendoes. He ex- 
amined the. witnesses on the part of the prosecu- 
tion, but I do-not recollect that any question was 
put on the part of the counsel for the traverser in 
objection to the testimony ; but I remember that- 
when Colonel Taylor was called to give testi- 


ge Griffin said it was. Judge Chase 
added. afterwards, cin a pleasant manner, to the 
counsel for’ the-traverser, “ youshow: yourselves 


mening rnennnmepere S S 


to be clever young men, and-I believe you know 
that testimony of this kind. ought not to be ad- 
duced, but perhaps you do jit to blind the people 
and to work up their minds to a state of opposi- 


: tion ;” he then turned to the attorney for the dis- 


trict, and said he was pressed by the counsel to 
admit the testimony of Colonel Taylor, and that 
he wished him to give his consent that it should 
be received. The District Attorney told him that 
he could not: Judge Chase asked him a second 
tima to. accede. to the reception of the testimony 
of Colonel Taylor ; the District Attorney replied 
he. would not, it being inconsistent with his duty. 

Mr. Wirt then opened the cause.on the part of 
the traverser; he made some allusion to the 
court’s prohibiting the mode of defence, which 
the counsel for the traverser had adopted, but he 


-was- interrupted by the court, and was told that 


the decision of the court must be binding for the 
present; that if they objected, they might file their 
bill of error, and it should be allowed... 

Mr. W. proceeded in the cause, and was endea- 
voring to show that the sedition law was uncon- 
stitutional; the court interrupted him, and told 
him that what he had to say must be addressed 
to the court, but if he was going on that point, he 
must again be informed that the court would not 
suffer it to be urged. Mr. W. appeared to be in 
some agitation, but continued his argument, and 
when he came up to that. point a second time, he 
was again interrupted by the court. Mr. W. re- 
sumed his argument, and said he was going on 
Judge Chase again interrupted him and said * no, 
sir, you are not going on, I am going on; sit 
down.” I recollect, also, after the judge had made 
some observations, Mr. W, again proceeded, and 
having observed that, as the jury had a right to 
consider the law, and as the Constitution’ was law, 
it followed syllogistically that the jury- had á right 
to decide on the constitutionality of a law. Judge 
Chase replied to him, a non sequitur, sir, and, at 
the same time, madehim a bow. Whether these 
circumstances took place exactly in the order in 
which I have mentioned them, Lam not positive, 
but I believe they did. Mr. W. sat down, and the 
judge delivered a lengthy opinion.. He stated 
that the counsel must argue the law before the 
court, and not before the jury, for it was not com- 
petent for the jury to decide that point, or that the 
jury. were competent to decide whether the sedi- 
tion law embraced this case or not, but. that they 
were ot competent to decide whether the sedition 
law was Constitutional or not, and that he would 
not suffer that point to be argued. | 
Mr. Harper.. What was the effect produced by 
the reply of Judge Chase to.Mr..Wirt’s syllogism, 
anon sequitur? : 

Mr. Gooch. It appeared to me as if it was: ia- 
tended to excite merriment, and if it was so 
intended, it certainly had that effect, and the same 
appeared to me to be the motive of the judge in 
adding the word punctuatim after the words-ver- 
batim et literatim. I thought these circumstances 
were calculated to display his wit. After this, Mr. 
Hay addressed:the court on behalf of Callender, 
and Lrecolleet he met with some interruptions in 
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the course of his argument, which ended in his 


folding up his papers, and moving as if he was. 


about to quit the bar. Theejadge. perceiving it, 
said to him, sir, since you are so ¢aptious, you may 
go on and say what you please, you shall not be 
again interrupted. ae 

Mr. Harper. When the judge told Mr. Wirt to 
sit down, did -you. conceive the conduct of the 
court. to be rude, and peremptory, or was there 
anything like it in his application of the term 
“ young gentlemen 2?” 

Mr. Gooch, I did not perceive anything rude 
or intemperate in his conduet, unless it.can be in- 
ferred from the words themselves, when he said 
you.show yourselves clever young gentlemen, but 
the Iaw is, nevertheless, not as you have stated it. 

_ Mr. Harper. Was this allusion made to a par- 
ticular point of the law, which had been agitated, 
or was it general ? 

Mr. Gooch. I do not know, sir, 
law it applied. X 

Mr. Harper. Did Judge Chase consult his 
brother Judge (Griffin) on the several decisions 
which were made, and did Judge Griffin concur 
in them all? 

Mr. Gooch. I think he privately conversed with 


Judge Griffin on all the points which he decided ; 


I do not mean that he consulted him at every 
time at which he stopped or interrupted the 
counsel. . 
Mr. Harper. Pray, did Judge Chase say to Mr. 
Wirt, sit down, or please to take your seat, sir? 
Mr. Gooch. I think it was, please to sit down, 
sir. I think, on that occasion, the judge was pro- 
ceeding- to deliver an opinion of the court, and 


to what point of | 


| the committee of inquiry of the House of Repre- 
| sentatives, its insertion on this occasion has been 
deemed unnecessary. The variations in the print- 
ed statement from the original notes are entirely 
verbal. ] TEE . 

Mr. Randolph. An observation has been made 
in your deposition, that Judge Chase consulted 
with his brother Judge (Griffin) in the opinions 
which he gave as the opinions of the court; did 
you see him in the act of consultation, or did you 
hear him ? : 

Mr. Robertson. I was too busily engaged in 
writing to have leisure for observing the attitudes 
or motions of the judges on the bench, but I un- 
derstood at the time, and my impression is, that 
they held those mutual consultations. ` . 

Mr. Randolph. I observe in this printed depo- 
sition, that Judge Chase always speaks in the first 
person singular, was that his manner of expressing 
himself? i 

Mr. Robertson. He spokein that manner on all 
| those oceasions on which I cited him. A 
| _ Mr. Randolph. How long, sir, have you been 
i in the practice of the law in Virginia ? 

Mr. Robertson. I have been a practitioner of 
į the law for seventeen or eighteen years in Virgi- 
: nia. [have been a practitioner on the part of the 
| public for several years. Lam now a practitioner 
| in two districts, having criminal jurisdiction, as 
public prosecutor. I have been twelve years em- 
ployed in the one, and ever since the year 1788 
employed in the other. 

Mr. Randolph. What is the mode of proceeding 
| in criminal cases less than capital; I mean less 
| than felonies, such as misdemeanors, assaults and 


i 
| 


that Mr. Wirt was standing at the time, and that | batteries, &c.? 


the judge spoke with a view of letting him have 
an opportunity of being easy in his seat. 


David Robertson, sworn. 


Mr. Harper. Did you attend the trial of James | 


Thompson Callender, at the circuit court of the 
Wuited States, held in Richmond, Virginia, in 
May or June, 1800. ; 
. Mr.Robertson. I attended during a part of the 
trial, and I took down what occurred in short- 
hand. Ihave my original notes with me,as well 
as a printed copy. I must, however, observe that 
the printed copy does not exactly correspond with 
my short-hand notes, There are four instances 
of a variation, which I have discovered by com- 
paring it recently with my notes. If I may be 
permitted to have recourse to those papers, I can 
give as faithful a narrative, perhaps a more cor- 
rect one, than when depending altogether on my 
own recollection. The notes were taken at the 
time, for my own amusement, and without an 
idea of their being made public. However, at the 
request of some of my friends, they were publish- 
ed, I think, in July following. : 
r. Randolph. We have no objection: to take 

the printed statement as evidence on this occa- 
sion. Py hea 
-Mr. Robertson then read the printed statement. 

_ [As this statement was published soon after the 


trial, in the newspapers, and. was republished by 


Mr. Robertson. Iwill explain, sir. Misdemean- 
ors, (short of felony,) such as assaults and batte- 
ries, are the only offences in which it is the prac- 

| tice to issue a summons, and upon the return of 
the summons, if the party does not appear, a ca- 
| pias is directed to be issued by the court; but I 
| never knew, in offences of that nature, that a ca- 
pias was ever issued in the first instance. When 
I say I do not recollect a capias to have issued in 
the first instance, I mean to be understood as say- 
ing, that I never knew it to be issued, although 
there are two cases within my knowledge in 
which offenders, for crimes less than felony, were 
indicted and tried at the same term. The one 
was a conspiracy to poison, and the person was 
bound, under recognizance, to attend at the court 
which was then sitting. Bail was given in a con- 
siderable sum, the trial came on shortly after, and 
asentence of fine and three years’ imprisonment 
was pronounced. The other was a conspiracy: to 
set fire to the town of Petersburg. It was exam- 
ined in the county court, and sent .to the court 
above, the district court. There they obtained a 
new indictment against the prisoner, and upon 
that indictment, which was tried atthe same term, 
the person was found guilty, and sentenced also 
to fneand imprisonment. It was from the bein- 
ousness of these offences, I think, that bail was 
required. | 3 3 

Mr. Ran 


} 


dolph. Then, in cases of misdemeanor, 
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notso‘heinous as to poison. a person, or to burn 
a town, I understand it is your practice, under the 
laws of Virginia, toissuea summons? 

Mr. Robertson. Yes, sir. 

Mr. Randolph. Well, sir, at what time is your 
summons made returnable? 

Mr. Robertson. Always to the next term. 

Mr. Randolph. Does the trial take place at the 
next term, sir ? i 

“Mr. Robertson. If the party appears, he pleads, 
and the trial goes over until the next term; if he 
does not appear, a capias may be.awarded, and he 
is brought in to answer at the next term. 

-:Mr. Randolph. Did you ever know a capias to 
issue in the- first instance for a misdemeanor, and 
the party ruled to a trial at the first court at which 
he was presented ? : 

Mr. Robertson. No, sir, not in cases of that sort, 
which I have described. pa hg 

Mr. Randolph. Did you ever ask a man to be 
ruled to trial for a misdemeanor at the first term 2 

Mr. Robertson. Enever did, sir, if I understand 
your question. : 

Mr. Randolph. Did’ you ever hear of an offer 
made by the court to postpone, the trial of Cal- 
lender ? 

Mr. Robertson. I have heard it out of doors, but 
T have stated that I was not present the first day, 
and it was only the two last days that I was there. 

Fo an interrogatory, 5 
“Mr. Robertson answered. In all those.cases of 


misdemeanor to which I have alluded, the pun- 
ishment is fine and not imprisonment. - 

The President. When the party comes in on a 
summons, and the trial does not proceed, is bail 
required for his further appearance ? 

Mr. Robertson. I never knew an instance unless 
it was ina flagitious case. In one of those which 
Ihave mentioned, the party was imprisoned, and 
it. was ‘considered as a favor to him, to bring on 
the trial in order to avoid the imprisonment which 
must-have taken place till the next term. It was, 
however, ‘considered within the power of the court 
either to postpone the cause or to bring it on, but 
[felt it a duty on my. part, as publie prosecutor, 
to.urge it forward; but I have. always thought it 
in the power of the court, in cases of high misde- 
meanor or flagitious offences, that the party might 
not escape the punishment of the law. upon con- 
viction, to issue a capias and. require bail. 

Mr: Randolph. The eighty-third chapter of the 
Revised Code of Virginia has this clause respect- 
ing the mode of proceeding upon: presentment. 

«[Mr. R. here read the passage.] 

My. Robertson... That is one law on this point; 
but-there is. another respecting proceeding upon 
information, which I will turn to if indulged with 
the volume.. The book being handed to. him, af- 
ter sotne time, he discovered and: read some pas- 
sages from the 24th, 25th, 26th, and: 28th sections, 
page’305; directing the mode of proceeding on in- 
formations: 

Mr. Campbell. In the two cases, which you 
have mentioned; in.respect to arson and poisoning, 
was there an application made for the continu- 
ance of either of them? o-:... : 


Mr. Robertson. I do not recollect that there 
was; I believe there was not.’ - : 

Mr. Nicholson. Were they proceeded against 
by indictment or information ? G 

Mr. Robertson. One by information, the other 
upon indictment. In one case it was impossible 
to obtain an acquittal, because the facts-and the 
law came up to a conviction, and that noterious- 
ly ; but in both cases, if they had been continued, 
the imprisonment would have been for six months: 
longer, the period of the court being half-yearly. 
As the accused could not procure bail, they would 
have been confined for six months longer than the: 
period for which they were condemned. 

Mr. Hopkinson. Then, if I understand yow 
right, sir, you would have kept those persons in 
prison; till next term, if they could not furnish 
bail ? > 
Mr. Robertson. Yes, sir. 


. Monpay, February 18. 


The Court was opened at 10 o’clock, A; M.. - 

Present : the Managers, attended by the House 
of Representatives in Committee of the Whole; 
and Judge Chase, attended by his counsel. 


' William Marshall, called in. 


Mr. Randolph. Have you not been clerk of the 
federal court ever since its establishment ?. 

A. Yes, sir. ; 

Mr. Randolph. Have you ever known an in- 
stance of the circuit court adjourning from one 
time to another, and, in the interim, holding ano- 
ther court ? 

A. I knew it once to adjourn from Tuesday to 
Friday. Ihave never known it to hold another 
court in the interim. 

Mr. Randolph. Was that.in relation to a par- 
ticular case ? 

A. Yes, sir. The adjournment took place to 
give the gentlemen of the bar an opportunity of 
qualifying in the superior court. 6 

Mr. Harper. We have heard in this case much 
about political opinions, and of. the effects they 
were intended to have on the trial of Callender. 
What was the political character of Mr. Nelson, 
District Attorney, at that time 2. ; 

A. I considered his politics as violently opposed 
to the then administration of the General Gov- 
ernment. 

Mr. Harper. Was hein strong and decided op- 
position to: it? RUS 
A. He was at that time. Boge ey the 

Mr. Harper. Do you know any instances that 
occurred before Judge Chase went to Richmond, 
of a decision in the circuit court that the State 
law of Virginia. respecting the assessing the fine 
by the jury did not apply in that court, and what 
were they ? si - , 

A. There had been two instances of indictment 
in.the circuit. court at Richmond. In one. case 
Judge Iredell presided, and in the other Judge 
Wilson. In both, it. was decided that the jury 
should not assess. the fine, but the court. The: in- 
dictment in one. case: was quashed; and in the 
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other the judgment was arrested, so that the de- 
cisions were not final. 

Mr. Nicholson. In what manner did the court 
decide that the jury should not assess the fine? 

A. In one case the jury was about to be sworn, 
when the court said they would certainly assess 
the fine. ce 

Mr. Nicholson. Was any question made of the 
right of the jury to assess the fine? 

A. It was mentioned; but was not, I think, dis- 
cussed. g 

To an interrogatory put, 

Mr, Marshall answered, that he knew a case in 
which a capias issued; it was a case in which a 
felon was rescued from the civil authority. 

Mr.Martin. Was he tried the same term he was 
arrested 2 

A. Notin that case; but I have known repeated 
trials the same term; and in some instances trials 
have been had the same day the indictment was 
found. 

Mr. Randolph. Have you known motions to be 
made for a continuance, and what was the de- 
cision ? ; 

A. Ihave generally agreed to them; but not as 
a matter of right. 

Mr. Nicholson. In what courts were you public 
prosecutor ? 


floors; was his room on the upper or the lower 
floor ? 

A. He sat in a room on the upper floor. 

Mr. Harper. Do you recollect instances of mo- 
tions for postponement, which you opposed 2 

A. Yes, sir. I recollect one such instance, in 
which a.man was charged with receiving a hogs- 
head of tobacco, and was imprisoned six months 
and fined one hundred dollars. 

President. I understand that you were prose- 
eutor for the commonwealth of Virginia 2 

A. I was, sir. I was appointed to prosecute for 
Richmond, while Colonel Innes was Attorney 
General. Iapplied to him and to his suecessor, 
Mr. Brooks, for information as. to the practice; 
but I could never find that there wasa fixed prac- 
tice. I therefore acted according to my best 
judgment. . 

Mr. Harper said that, before he proceeded in, 
the examination of other witnesses, he would cor- 
rect a misapprehension which had arisen with 
regard to the testimony of Mr. D. M. Randolph. 
For the purpose of correcting it, he would read 
a letter he had just received from that gentleman. 

{Mr. Harper here read the letter to show that, 
though Mr. Hay had, in conversation with Mr. Ran- 
dolph, stated his opinion that it would be either 

| impossible, or extremely difficult to find Callen- 


A. In the court of hustings for the city of | der, and his belief that he would surrender next 


Richmond. 

Mr. Nicholson. Was that court created by a 
law of the corporation ? 

A. No, sir, by an act of the Assembly. 


Mr. Nicholson. You stated that, in going to 
aude Chase’s lodgings, you met Mr. Heath, I 
think, in the passage ? 


A. Istated that I was uncertain whether I met 
him within or without the house. 

Mr. Nicholson. Are you rather inclined to 
think that you met him in the passage ? 

A. Icannot speak with certainty. 

Mr. Nicholson. How is the door of Judge Chase’s 
chamber situated as to the other parts of the 
house ? 

A. As well as I recollect there is but one 
door in a narrow passage leading to Judge Chase’s 
room. 

Mr. Nicholson. 
to the passage ? 

A. Ibelieve there are; but I am not certain; 
as I have not been at the house since Judge 
Chase lodged there, and had not been there 
before. 

Mr. Clark. Did I understand you to say that 
misdemeanors are tried in the same term that the 
indictment is found ? 

A. Yes, sir. 

Mr. Clark. How was the defendant got into 
court? 

A. He was bound in a recognizance. 

Mr. Randolph. Was it at Crouch’s tavern that 
Judge Chase lodged? 

A. Ido not know where he lodged. Hissitting 
room was in the upper end of the house. : 

Mr. Randolph. The house stands on the side 
of a hill, and may be said to have two ground- 


Are there other doors leading 


term ; yet it was not the impression of Mr. Ran- 
i dolph that this was done to influence him in the 
discharge of his official duty.] 

Mr. Nicholson observed, that he wished, at this 
stage of the trial to suggest a question which had 
arisen in his mind. Some of the witnesses on 
the part of the prosecution were absent. He did 
| not know whether the court considered itself au- 

thorized to issue attachments for absent witnesses. 
There were some witnesses absent whose testi- 
mony the managers were extremely anxious to 
obtain. If the court deemed itself authorized to 
issue attachments, he would make a motion to 
that effect. : ; 

President. The Court cannot take order on hy- 
pothetical cases.. If any witnesses summoned have 
disobeyed the orders of the Court, the Court will 
take proper order for securing their attendance 
on a proposition being made to that effect. 

Mr. Harper. I will proceed to show the prac- 
tice of the circuit court in the State of Maryland, 
where Judge Chase resides, and also in Delaware. 
It has been a common practice in Maryland, ever 
since the federal courts were organized, to ad- 
journ, whenever a necessity for it appeared to 
the court to exist. In the State. of Maryland 
there is no limitation to the session of the State 
courts. 


H 


James Winchester, called in. 


Mr. Harper. Do you, at an adjourned court, 
try causes ? : 

“A. No doubt. We progress with causes at an 
adjourned court, in the same manner as at an 
original court. 

Mr. Harper. Do you not try criminal as well as. 


i civil actions ? 
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‘Ay Ido not recollect any instances of criminal 
cases. We have very few instances of criminal 
cases in the circuit court. 


- Mr. Harper. Has this practice existed as long’ 


as the court has existed ? 

A. It has been the constant practice ever since 
I was on the bench. A postponement often takes 
place for the convenience of the bar, to allow time 
for making up the issues, which cannot be done 
during the hurry of business. 

Mr. Harper. Has Judge Chase ever adjourned 
the circuit court for Baltimore, and, after hold- 
ing a court in Delaware, opened the adjourned 
court at Baltimore ? 

A. Idonot recollect. I think there was one 
case of an adjournment, during the interval of 
which he went to Delaware. 

Mr. Key. The circuit meets at Baltimore on 
the first Monday of -May, and the general court 
of Maryland at Annapolis on the first Tuesday 
of the same month. Do you recollect an instance 
of the’cireuit court adjourning. the first week in 
May to September, and that a circuit court was 
in the mean time held. by Judge Chase in Dela- 
ware? 

‘A. Ido not recollect this precisely. But I re- 
collect the circuit court having adjourned from 
May to September; and I believe Judge Chase 
held a court in Delaware in the mean time. 

Mr.-Randolph. Have you ever known any 
other judge to make a similar adjournment ? 

"A. Ido not recollect. There is very little bu- 
siness in the circuit court, and generally all the 
business is transacted without a necessity for an 
adjournment. 

Mr. Key. It has been the invariable practice of 
thé cireuit court to adjourn to intervening periods 
between the stated terms, at the discretion of the 
court; also in the State courts ? 

A. It has. 


William Rawle, called. 


Mr. Harper. Please to state what you know of 
the practice ofthe circuit court for Pennsylvania 
as to adjournments. and meeting in the interven- 
ing time ? 

A. The first time I recollect the subject to 
have been discussed in the Pennsylvania district, 
was when Mr. Jay presided. On some occasion, 
which Ido not remember, it accorded with the 
views-of the court to adjourn for a few days, or 
perhaps a week. At first I was inclined to doubt 
whether this could be done. Mr. Jay and Mr. 
Peters called upon me to state my ideas, and de- 
sired me to consider the case and look at the acts 
of Congress. The next day I gave itas my opin- 
ion, that the court had a right to adjourn, as the 
length of their session was not limited by law. 
‘Mr. Jay and Mr. Peters were of the same opinion; 
but what:tòok place I do not recollect. 

[¥ecollect, in 1795, at the trials arising out of 
the Western insurrection, many of the trials lasted 
till threé-orfour o’clock in the morning; and 
that, in one-instance, the court adjourned from 
the 16th ‘to-thé I8th:of the month. I recollect 
another instance when Judge Chase presided, 


where, at the instance of the bar, an adjournment 
took place until the first Monday in August, and 
that the court met that day, and did some chan- 
cery business. a 

Another instance in which the question. was 
discussed, was during the trials before Judge Ire- 
dell arising out of the Northern insurrection. 
Mr. Iredell then thought it the safest way for him 
to come to the court at ten o’clock, and adjourn 
the court from day to day, stating, however, that 
he did not know that this was necessary. i 

The next instance I recollect, was in the year 
1804, when Judge Washington presided, when, 
at my instance, in consequence of large bodies of 
land having been orderd to be sold, the court ad- 
journed from May to some day in July. Ido not 
recollect any other instances. 

Mr. Harper. Do you recollect an adjourned 
court being contemplated to be held in January ? 

A: Ido. Judge Washington agreed with Judge 
Peters, if the yellow fever should occur at the 
usual time of holding the court, that the latter 
should open and adjourn the court. But the:ca- 
lamity not occurring that year, there was no ne- 
cessity for the adjournment. 

Mr. Randolph. Did not the first case you men- 
tioned arise from Mr. Jay having been appointed 
an Envoy Extraordinary ? 

A. I do not recollect. : 

Mr. Hopkinson. Is it not the invariable prac- 
tice of the court of common pleas to do every. 
species of common business at an adjourned 
court ? 

A. Unquestionably. The period of the ad- 
journed court is regularly fixed; and all the jury 
trials take place at an adjourned court. 

Mr. Harper said, that he considered it his duty 
to do justice toa gentleman, (Mr. Nicholas,) to 
whose testimony he had alluded in his remarks on 
opening the defence. He had stated that it could 
be proved, contrary to his testimony, that he had 
himself issued a capias in a particular case. He 
had since inspected the record, and found that it 
did not warrant the inference. 

Mr. Harper then said that, to show what was 
the practice in Virginia, he would call Mr. E. 
Lee. 


Edmund J. Lee, called. 


Mr. Harper. Please to inform the Court whe- 
ther you are acquainted with the criminal prac- 
tice in any, and what parts of Virginia. 

A. I have been a practitioner of the law for 
about nine years. My practice has been confined 
to the upper court in three counties, and to one 
district court. I have never appeared in the char- 
acter ofa public prosecutor; but generally in de- 
fence of the accused. In the county courts of 
Virginia, the usual practice of presentments for 
offences not capital; and not prosecuted by way of 
indictment, is to issue a summons. There are 
some offences which, according to the laws of 
Virginia, are tried solely by the court, without the 
intervention of a jury: such as negiect of duty 
on the highway, profane swearing, sabbath break- 


ing. When the grand jury present offences of 


r 
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this sort, the penalty attached to a number of practice to take the engagement of the attorney 
which does not exceed five dollars, a summons | instead of security ? 

issues against the party to appear at the next| A. I havenever known an instance. i 
court, and on his appearance the court examine! Mr. Randolph. I think you said you have not 
him, and proceed to judgment. been much engaged in this kind of practice ? 

There are also some offences which may be| A. Except in the district court, and some coun- 
prosecuted before the district court, when the pen- | ties of Virginia. 
alty does not exceed: . In these cases thecourt| Mr. Harper. You have stated that, in cases 
also proceeds to judgment without the interven- | where indictments have been found, you have 
tion of a jary., known a capias ordered, but not on a presentment, 

There are other offences solely prosecuted by | Have you ever known a man, for an offence of an 
way of information. On a presentment by-a | indictable nature, taken on a magistrate’s warrant, 
grand jury, a summons issues. > -. and-held to. bail? 

Bat, in the courts in which Ihave practised, I| A: Yes,sir; in a-case of assault and battery, a 
have never known a summons against a person to | magistrate brought the man before him, and com- 
answer an indictment for any offence. The prac- | pelled him to give security fo appear at the next 
tice in the courts in which Ihave had occasion to | court. 
attend, is this: when the party is proceeded} Mr. Harper. In cases of presentment for indict- 
against by indictment, the attorney for the State | able offences, before the indictment was found, 
sends the indictment to the same grand jury that | have you ever known a summons issued ? 
found the presentment; they return it a true bill,} A. No; I do not recollect an instance of any 
and a capias is then issued. : process issued before the finding the indictment. 

Mr. Harper.’ Then the distinction is between | Mr. Harper. Suppose process should issue be- 
indictable offences, and those founded on present- | fore, what do you conceive it would be ? 
ment or information ? A. I do not know. : 


A. Yes, sir. - Mr. Harper. I wili examine one witness more, 
Mr. Harper. I understand you to say that it is | as to this very variable and doubtful practice. 
the practice to issue a capias in cases “i 
p abies in icases a5 loyias Philip Gooch, called. 


assault and battery ? 
A. In the county courts. Mr. Gooch said that he had practised thirteen 


Mr. Harper. Do you recollect a question lately | or fourteen years in the district court of Char- 
made under the law of Viirginia in the District | lotte, and in the county courts, and observed that, 
of Columbia ? å when the punishment was only pecuniary, it was 

A. Yes, sir. In the district court for ier nal to issue a summons; and if the party did 
andria, it has been determined on argumenti not appearon the return day, a capias was issued. 
that a capias is the proper process on all indict- | If the case were important, the general practice 
ments; and Mr. Mason, who has for some years | was to apply to a magistrate for a warrant, or for 
pros ai on the part of the United States; | the by-standers to carry the offender before a 

as, in all cases for assault and battery, issued a | magistrate. 


Mr. Harper. It is not, then, an object in your 


capias. 
Mr. Harper. And this under the law of Vir- | part of the country that offenders should es- 
ginia ? cape? . . 
A. Yes, sir. The laws of Virginia.are, by act} A. No, sir. A magistrate may issue his war- 
of Congress, made the law for Alexandria. rant, and apprehend persons punishable for misde- 
Mr. Lee. Isa capias the mode of process for | meanors. I do not recollect any instance of the 
misdemeanors used in Virginia ? kind on a presentment. But at the district court, 
A. That is either used, or a warrant. where Judge Tucker presided, I understood that a 


Mr. Randolph. I wish to know whether it is | capias issued against a person for throwing a stone 
regular to take the professional opinions of wit- | at the court. E ao 
nesses ? . Mr. Harper. Was it on an indictment or pre- 


President. Gentlemen are inquiring into the | sentment? 
practice. A. Neither. It was for a contempt of court. 

Mr. Lee. Is not a capias the usual mode of| Mr. Harper. They do then punish forcontempts 
process for arresting offenders for misdemeanors? | in Virginia ? 

A. Inever knew any other mode. A. Certainly. S , 

Mr. Randolph. You have mentioned that itis} Mr. Harper. I will ask you a question relative 
usual fora capias to issue on an indictment. Did | toanother part of this case. Have you ever known 
you ever know a capias to issue on a present- | an instance in Virginia in which a question was 
ment ? . | proposed to a juror of this kind—“ Have you ever 

A. Ihave not, when the punishment is only | formed and delivered an opinion respecting the 
fine. matter in issue ?” ; a 

Mr. Randolph. When-a capias issued in the; A. In the county where I resided, the British 


cases you have mentioned, when was it return- | merchants had a great many claims against the 
able? citizens, called British debts, some of which I was 


A. To the next court. employed to prosecute. It was found that it would 
Mr. Clark. Where bail is required, is it not the | be impossible to get a jury, if the having formed 
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an. opinion was admitted as an excuse, as every 
man had formed an opinion. The court deter- 
mined that unless a man had delivered as well as 
formed an opinion he was a good juror. 

Mr. Harper. As the Virginia practice is ex- 
tremely unsettled, I will proceed to show what 
the practice of Maryland is, in which Judge Chase 
was brought up. 

Mr. Randolph. Jam of opinion that the counsel 
might as well adduce the law in Turkey. The 
article only charges the respondent with a breach 
of the Virginia law. ; 

Mr. Lee. I hold it as undeniable that when a 
high officeris brought before-this high tribunal, 
charged with high crimes and misdemeanors, he 
may produce evidence from any source whatever 
that reprobates the evilintention wherewith heis 
charged. When testimony is produced’ “by the 
Managers to show what the judge said in the pres- 


‘ence of strangers, jocosely, and-with unsuspicious - 


freedom,,10. prove an evil intent, how comes it, 
when we attempt to show by indisputable evi- 
dence that there was no-evil intent, that we are 
denied the right? Thishigh Court which I have 
the honor, of addressing, is, I apprehend,a court of 
impeachment, and not of errors. When an error 
‘is alleged to have been committed by the judge, 
shall we be denied the right of adducing evidence 
to show, that if it was an error, it was common to 
the judicial tribunals before he was raised to the 
high place he now holds; that during the whole 
eourse of his professional career he retained the 
‘opinion, now charged as an error; that in all cases 
he held and supported this opinion, and that he 
ever acted under the conviction that he was faith- 
fully, discharging his duty; that he sat as a judge 
in eriminal cases for six years; and that it was 
his uniform ptactice to have the capias returned 
to the same term on which it issued, and that it 
was his practice to try for offences at thesame term 
that they were indicted. Will the court deny this 
right? Ifthe conduct of the judge shall bedeem- 
ed-an:error, will net this be considered as some 
excuse? o zi 

Mr. Randolph said, had he known that his re- 
mark would have oceasioned so long an argument, 
he would not-have said a word. He was ready to 
admit. as proven that.for which the gentleman 
meant to produce testimony—that the practice 
‘was such as they stated it to be in Maryland. 

Mr. Key. I understand then that it is admitted 
to. be the universal practice in Maryland in crim- 
anal cases, before the indictment is found, to issue 
a capias or bench warrant. 

Mr. Randolph. I admit it. ; 

«Mr. Key. And in all cases where there isa pre- 
sentment,acapias or bench warrant issue instanter. 
«Mre Randolph. I admit that it is the general 
‘practice. 
“Mr. Key. That is sufficient. 

Mr. Martin. And that it is the general practice 
to try thesfitst-term. 

Mr--Nitholson. Iadmit that this is the case in 
capital cases} but notin lighter cases, if the party 
accused oppose ain A pe ; 

Mr. Martin. Theteversé isthe case. : The court 


will rather avoid pressing a trial in capital cases, 
where the life of a party is involved. 

Mr. Wright said he wished to put a question to 
Mi. Martin in his capacity of a witness. In what 
cases have you ever known a bench: warrant to 
issue ? l 

Mr. Martin. I have practised for twenty-seven 
years: and the invarable practice is to issue a 
bench warrant immediately on the presentment ; 
in all cases, from the lowest to the highest offences. 

President. Is there any difference between a 
capias and a warrant ? 

Mr. Martin. They are the same, except that one 
is issued by a magistrate, and the other by the 
court. 

Mr. Lee here adduced a number of authorities, 
(the greater part of which he barely referred to,) 
for the purpose of exhibiting fully the grounds of 
the defence. As these were again introduced in 
the arguments of counsel, we shall only, in this 
place refer to them. He referred to the 14th and 
34th sections of the judicial act of the United 
States; to 2d Dallas, 411—Gilbert’s law of evi- 
dence, page 307, 308—also page 333—2d Dallas 
235, 341. 

Mr. Harper said they would proceed to adduce 
testimony relative to the 7th article. 


Gunning Bedford, sworn. 


Mr. Harper. Please to state to the court whe- 
ther you were present in your judicial character 
ata circuit court held at Wilmington in 1800, and 
relate the circumstances which occurred ? 

A. Jattended that court on the 27th of June. 
Judge Chase presided. I arrived in the morning 
about halfan hour before Judge Chase. We went 
into court about eleven o’clock. The grand jury 
was called and empanelled. The judge delivered 
a charge: they retired to their box; after an. ab- 
sence of not more than an hour they returned to 
the bar. They were asked by the judge whether 
they had any bills or presentments to make to the 
court. They said they had none. The court 
called on the attorney of the district to say whe- 
ther there was any business likely to be brought 
forward. Herepliedthat there was none. Some 
of the grand jury then expressed a wish to be dis- 
charged. Judge Chase said it was unusual for the 
court to discharge the grand jury so early in the 
session; it is not the practice in any circuit-court 
in which Ihave sat. He turnedround to me, and 
said, Mr. Bedford, what is your usual practice? I 
said it depended upon circumstances, and on. the 
business beforethe court ; that when the court was 
satisfied there was nothing to detain them they 
were discharged. Judge Chase then turned to the 
jury, and observed, “But, gentlemen of the jury, 
Iam informed that there is conducted in this State 
(but I am only informed) a seditious newspaper, 
the editor of which is in the practice of libelling 
and abusing the Government, His name is ——, 
but perhaps I may do-injustice to the man by men- 
tioning his name. Have you, gentlemen of the 
jury, ever turned your attention to the subject?” 
It was answered, no,. “But, resumed the judge, 
itis your duty to-attend to things of this kind. I 
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‘have given you in charge the sedition act, among 
other things. If there is anything in whatis sug- 
gested to you, it is your duty to inquire into it” 
Headded, “Itis high time that this seditious print- 
er should be corrected; you know that the pros- 
‘perity and happiness of the country depend upon 
it.” He then turned to the attorney of the district, 
and said Mr. Attorney, can you finda file of those 
papers? He answered that he did not know. A 
person in court offered to procure a file. Theat- 
torney then said, asa file was found, he would look 
it over. Can you, said the judge, look it over, and 
examine it by to-morrow at ten o’clock. Mr. At- 
torney said he would. Judge Chase then turned 
to the grand jury, and said, gentlemen, you. must 
attend to-morrow at ten o’clock. Other business 
was gone into, and the court adjourned about two 
o'clock. 

On my way to Judge Chase’s lodgings, I said to 
him, my friend, I believe you know not where you 
are; the people of this country are very much op- 
posed to the sedition law, and will not be pleased 
with what you said. Judge Chase clapped his 
hand on my shouldersand replied, “my dear Bed- 
ford, no matter where we are, or among whom we 
are, we must do our duty.” 

The next day we went into court about ten 
o'clock. The grand jury went to their chamber, 
and I believe Mr. Read returned with them into 
court.. They were asked if they had anything to 
offer to the court; and the attorney was called on 
again to state whether he had found anything in 
the file of a seditious nature. He had a file of the 

. paper before him, and he said he had found no- 
thing that was a proper subject for the notice of 
the jury, unless a piece, relating to Judge Chase 
himself. The judge answered, take no notice of 
that, my shoulders are broad, and they are able to 
bear it; but where there isa violation of a positive 
law of the United States it is necessary to notice it. 

Mr. Harper. Did Judge Chase say nothing 
about a seditious temper in the town of Wilming- 
ton in Newcastle county ? 

A. Ido not recollect that he did. The subject 
has occupied my attention since Isaw Mr. Read’s 
testimony given to the committee of inquiry of 
the House of Representatives; and I have not been 
able to trace in my mind any recollection of the 
kind. What I said to the judge shows that I did 
not hear such remarks. Another circumstance 
strengthened my conviction that no such remarks 
fell from him.: There was a publication in the 
Mirror, on the fourth of July, giving an account of 
the proceedings of the court; in which many cir- 
cumstances that occurred appeared to me to be 
highly exaggerated; and yet in that publication 
no such remarks are ascribed to the judge. 

Mr. Harper. Was there anything authoritative 
or commanding in the language of Judge Chase 
to the attorney of the district; or was what he 
said in the nature of a request? 

A. It was a request, made in the usual style of 
a request. - 

Mr. Harper. Was the business conducted with 
apparent good humor?: : 

A. It appeared soto me. 


| Justice. 


Mr. Harper. From what source did the printer 
obtain his statement of the proceedings of the 
court? 

A. The printer stated that he had it from a 
person in court. 

Mr. Randolph. Was the title of the paper men- 
tioned at the time? 

A. I think not. I believe, I suggested the title, 
when inquiry was made as to the procuring a file. 

Mr. Rodney. In what manner did the judge 
address the grand jury? 

A. In his usual manner of speaking; but with- 
out passion. : 

Mr. Rodney. Do you recollect whether on the 
second day there was:not an unusual concourse of 
people in court? l 

A. I believe there was. : 

Mr. Rodney. Did not Judge Chase ask whether 
there were not two printers in town 2 

“A. I believe he did ask that question. 

Mr. Rodney. You do not recollect a suggestion 
by the district attorney that the paragraph you 
have alluded to did not come within the sedition 
law? 

A. Ido not recollect it.. 

Mr. Nicholson. Do you recollect the particular 
expression of Judge Chase when he asked if there 


A. He spoke very much in these terms—* Per- 
haps I am going too far—I may do the man in- 


Ms not two printers ? 


ave you not two printers 

Mr. Nicholson. In the town or State? 

A. I do not recollect. J think it is more than 
probable that he mentioned the town. i 

Mr. Nicholson. You are not certain whether 
Judge Chase cited the title of the paper? 

A. Iam not certain. 

Mr. Nicholson. What induced you to consider 
what he said as applicable to the Mirror 2 

A. We had two papers printed in Wilmington, 
one of which was federal, and the other, the 
Mirror, demoeratic. 

Mr. Rodney. Do you recollect whether it is the 
general practice in Delaware to discharge the 
grand jury the same day they are empanelled ? 

A. I believe it is the general practice. 

Mr. Randolph. Do you recollect whether the 
judge, when speaking of the printer, said, “and 
one of them, if report does not much belie him, isa 
seditious printer and must be taken notice of. I 
consider it a part.of my duty, and it shall or must 
benoticed. And it is your duty, Mr. Attorney, to 
examine minutely and unremittingly into affairs 
of this nature; the times, sir, require: that this 
seditious spirit, which pervades too many of our 
presses, should be discouraged and repressed.” 

A. I have no recollection of such words. 

Mr. Harper. Do you know who gave the infor- 
mation to Judge Chase about the printer—was it 
yourself? j 

A. It was not—I had not the opportunity, as I 
came to town at a late hour. 


Nicholas Vandyke, sworn. 


Mr. Harper. Please to state whether you. were 
at the circuit court for Delaware in the year 1800 ? 
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-Al attended the circuit court- heldin New- 
castle on the 27th and 28th June, 1800. I was not 
present when the court opened; but I think I 
entered the court house while Judge Chase was 
delivering a charge to the grand jury. After its 
delivery the grand jury retired; they were absent 
a short time: and as well as I can recollect before 
and when they returned, I was either out of the 
court house, or engaged in conversation with 
some person out of the bar... I think so, as I have 
no recollection of the question put -to the grand 
jury, whether they had found any bills, and that 
put to the district attorney. I entered the bar 
while there. wasa pause, and silence prevailed. 
I recollect that.the first. circumstance that attract- 
ed my attention was the observation of Judge 
Chase to the grand jury, that since he had come 
among them, he had been credibly informed that 
there was a seditious printer within the State, in 
the habit. of libelling the Government of the Uni- 
ted. States, and having received this. information, 
e thought it his duty to call the attention of the 
-gtand jury to the subject... He appeared to me.to 
be proceeding to state the name of the printer; 
but he did not name him. He said that might be 
doing injustice to the man, or that it was im- 
proper in him. I cannot say which was the term 
eused. I think he then asked the district attor- 
ney if there were not two printers in the State. 
He answered, that there were. 
some conversation between the judge and the 
district dttorney. My impression was that it con- 
veyed a request from Judge Chase to the district 
‘attorney to inquire into the subject on which he 
had previously spoken to the jury. Mr. Attorney 
said that he had not seen the papers. The judge 
asked him whether he could not procure a file of 
them. [do not: recollect that the name of the 
printer was mentioned then, or during the whole 
sittings of the court. Some person at the bar said 
‘a file could be procured. Judge Chase asked the 
attorney, if he could make the inquiry: by. to-mor- 
row. at:10 o'clock. About this time I. heard 
some observations made respecting the discharge 
of the grand jury.on that day. Some of the gen- 
tlemen said it was, a busy. season, that they were 
farmers, and were desirous of returning to their 
chomes. Judge Chase replied, that might be very 
trues. but that the business of the public was also 
important; it must be attended:to: and therefore 
he-could not discharge them. I do not pretend to 
say. have. pursued the language used. 1 have 
only attempted to give my impression of the facts 
that occured:. ._ 
Mr. Harper. Did you hear any such phrase,as 
this: that a seditious temper had manifested itself 
in, the, State of Delaware, in. Newcastle county, 
atid‘more.especially in the town of Wilmington ? 
2 AvE do not think I heard such .expressions. 
- Mr. Harper. What was the manner of Judge 
Chase in-addressing the District Attorney 2 
“A. His'usial manner; which is always warm 
and earnes k 
-o Mr. Har id-he say anything that was au- 
thoritative:or-iniperious to the District Attorney ? 
A. It-did not-strikeme so. o foie 


4 


There was ther 


Mr. Harper. But made a request in the usual 
way? ve 
A. Yes, sir—On the second day, a short time 
after I entered the court, some person spoke to 
the District Attorney, who soon after, as I sup- 
posed, went to the grand jury; in a short time after 
he returned, and then the grand jury, with a‘file 
of papers. The judge inquired of the jury: whe- 
ther they had anything to lay before the:court. 
They said they had not. Thesame question’ was 
put to the District Attorney, who answered 'there 
was nothing, unless a certain piece against Judge 
Chase. Judge Chase said, that was not a proper 
subject of inquiry ; it was only matter that tended 
to libel the Government of the United States, 
that was a proper subject of inquiry for the grand 
jury. 

Mt. Nicholson. Is 
occurred very perfect ? 

A. I cannot say. that it is, after so long a lapse 
of time; I only state my present impressions of 
what oceurred. . Hy 


your recollection of what 


i Archibald Hamilton, sworn. s; 

Mr. Harper. Please to inform the court whether 
you were present at a circuit court for Delaware 
in 1800? et 

A. I recollect that I was present on the 27th 
of June. I arrived about ten o’clock,.at which 


‘time Judge Chase was not there.: Some time 


after, the court was formed, the grand jury 
was sworn, and Judge Chase delivered a charge. 
Having retired for about an hour, the grand 
jury returned to the bar. Judge Chase asked 
them if they had any bills or presentments: to 


‘make. Their reply was that they had not, Judge 


Chase then asked the Attorney of the District if 
he -had no business to lay before them. He said 
he.had not. The jury requested to be discharged. 
Judge Chase said, it was not usual to discharge 
them so early, some business might occur during 
the course of the day. He told them, he had'been 
informed that there was a printer who was guilty 
of libelling the Government of the United States ; 
his name is—— ; here he stopped, and said,“ per- 
haps I may commit myself, and do injustice’ to 
the man. ‘Have you not two printers?’ -The 
attorney said there were. Well, said Judge Chase, 
cannot you find a file of the papers of the one Ï 
allude to? Mr. Read said he did not take the 
papers, or that he had nota file. - Some ‘person 
then observed that a file could be got at Mr. 
Crow’s. Judge Chase asked the attorney if: he 
could examine the papers by the next morning. 
‘Mr. Read said, that under the directions of the 
court, he conceived it to be his duty, and he would 
do it. : 
On the second day the same questions, whether 
they had found any bills, were put to the grand 
jary.. They answered that they had not. 
Chase asked the ‘Attorney of the District 
had found’anything in the papers that: required 
the interposition of the jury. - He said'-that’ he 
had found nothing which-in his opinion: can 
within the sedition law; but there’ was: a:para- 
graph against his honor, Judge Chase said, that 
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was not what he alluded to. He was abused | 


from’ one end of the continent to the other; but 
his shoulders were broad enough to bear it. 

Mr. Harper. Did the judge-say anything of a 
seditious temper in that State 2° 

A. Ido not recollect any such expressions. 

Mr. Harper. Were you in the court the whole 
time? 

A. I was. 

Mr. Harper. How were you situated ? 

A. I was directly under Judge Chase, and 
nothing: could ‘fall from him without my hear- 
ing it. ~ i 

Mr. Rodney. Do you recollect whether he men- 
tioned the name of the paper 2 

A. Ido not recollect that he did. 

Mr. Rodney.. What was the manner of the 
judge? ; 

A. I saw nothing unusual. 


Mr. Rodney. Do you recollect whether his man- | 


ner made any impression at the bar ? 
A. On nobody but the printer. 
Mr. Rodney. Do you recollect that the District 


the grand jury, complain that he could not geta 
| person indicted in Delaware for sedition, though 
| he could in Virginia. 

| Mr. Bedford. I have no distinct recollection 
iof that kind. I have some indistinct recollection 
that in a small circle of friends, though not to me 
personally, he said some such thing in a jocular 
way. 


Samuel Moore, affirmed. 


Mr. Harper. Were you in the circuit court held 

in Delaware in June, 1800, when it met 2 
A.- No, sir—I did attend early enough on the 
| first day to hear the charge given to the grand 
jjury. I think I did not attend before twelve 
o'clock. I attended as a juror. On the next day 
| I attended early, and was in the court-house when 
the court met. When the jury returned into 
court, inquiry was made whether they had any 
bills or présentments to make. They answered 
no. The court then inquired of the Attorney of 
the District whether he had any business to lay 
| before the grand jury. He said he had not. While 


Attorney said he conceived it his duty to inquire | he was making this reply, he rose,and laid hold of 


into matter of the kind he alluded to? 

A. Ido. 

- John Hall, sworn. 

Mr. Harper. Were you present at the circuit 
court for Delaware held in June 1800? 

A. I believe I was in court when they met, 


and when the grand jury were called, and return- 
ed into court. I have but a faint recollection of | 


what passed between the court and the jury after 
they returned; I was at a considerable distance 
hom the court. I was not present the second 
jay. 

Mr. Harper, Do you recollect what occurred 
the first day about a printer ? 

A. [recollect that Judge Chase said, he was 
credibly informed there wasa seditious paper pub- 
lished in the State of Delaware; and he made in- 
quiry of the jury whether anything of that na- 
ture had come under their notice. “They said it 
had not. . 

Mr. Harper. What did Judge Chase then say ? 

A. I cannot recollect particularly. ~ 

Mr. Harper What did he say afterwards ? 

A. There was some. conversation between 
Judge Chase and the District Attorney. The 
judge asked him whether he had seen anything 
of the kind he had alluded to. He said he had 
not. -The judge asked him if he could procure a 
file of the:papers. r PRA 

Mr. Harper. Did Judge Chase say. anything 
about a seditious temper in the State of Delaware, 
or Newcastle county, or in the town of Wil- 
mington? . f ` 

A. Ido not-recollect.. 

Mr. Rodney. Was Mr. Mc) 
of the grand jury? K : ; 

A. Yes, sir—He and Judge Chase went to 
court together. - F SEN 


Gunning Bedford, called. 


Techin a member 


Mr. Rodney. Did Judge Chase, in a conversa- | Mr. F . I will waive all í 
ou, subsequent to the discharge of | the witness deem it indelicate: 


tion. with i 
8th Con. 2d Ses.—10 


l a file of newspapers, which I took to be the Mirror 
| of the Times, and while he wasin the act of pre- 
| senting it, he observed that he had notseen anything 
that in his opinion required notice, unless it were 
| a publication reflecting on Judge Chase, which 
; did not appear to him to come under the sedition 
‘law. Judge Chase answered, no, sir; they have 

abused me from one end of the continent to the 
other ; but it is the Government, and not myself, 
that I wish protected’ from calumny. Imme- 
| diately after the grand jury were discharged.” 

Mr. Harper. Have you ever seen the printed 
deposition of Mr. Read on this subject? If you 
are acquainted with any particular circumstances 
relative to it, please to state them. 

A. Ido not know any particular circumstances 

| respecting it. 2 

Mr. Harper. I mean to inquire whether there 
was any consultation ? 

A. If you mean a private conversation, it may 
be improper to state what may be considered as 
confidential. 

Mr. Harper. I will not then ask it. 

| Mr. Nicholson. If thesé questions are stated 
| with a view to impeach the testimony of Mr. 
Read, I hope they will be put and answered. 

Mr. Harper. I will-state the object of the ques- 
tion. It is to discredit the testimony of Mr. Read 
by particular circumstances that occurred in a 
conversation between the witness and him.” If the 
witness knows of no such circumstances, I have 
been misinformed. i , 

`: Mr. Rodney. Conscious that nothing which 
can be stated will in the least invalidate the testi- 
mony of Mr. Read, it is my wish, and that of the 
Managers, to allow the fullest liberty to the wit- 
ness to state anything he knows. Sigg 

Mr. Moore. I willanswer any questions put, but 
unless directed, I shall not consider it correct to 


` | relate a confidential conversation: 


Mr. Harper. I will waive all further inguiry, if 
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Mr. Moore intimated that he did so deem it. 


“Mr? Randolph. I will ask the witness if he-ever 


had a conversation with Mr. Read on the subject? 

A, Frequently. , : 

Mr. Randolph. I understand you to say that 
you do, not know anything that goes to invalidate 
Mr. Read’s testimony. . 

A. Yes, sir. 

Mr. Randolph. -That is all we want. 

Mr. Hopkinson here adduced a charge deliver- 
ed by Chief Justice McKean in November, 1797, 
in Philadelphia, printed in Claypoole’s paper in 
December, 1797, (respecting alleged libellous pub- 
lications of William Cobbett.) X ‘ 

Mr: Harper. We will now adduce testimony 
relative to the 8th article. But before we call 
our witnesses, I will ask a question. or two of Mr. 
Montgomery. i 

Mr. Montgomery was called. m 
z: Mps Harper. Will you look at that.paper.?- Is it 
th ication: referred .to,in your testimony as 
-having been sent to-the press? - 

Mr: Montgomery. Yes, sir. 

Mr. Harper. Did you ever send any other pub- 
lication of the same kind to a: newspaper ? 

A. No, sir. 

Mr. Harper. I will offer this publication in ev- 
idence, and I will proceed to read it. ` 

Mr. Montgomery. A short time after I returned 
home, from my recollection at that time, I com- 
mitted to paper what I conceived to be the sub- 
stance of the. charge delivered by Judge Chase, 
and made my comments upon it. The court will 
observe that it refers to other conduct of Judge 
Chase, in the State of Maryland. 

Mr. Harper here read the paper above alluded 
to from the Baltimore American of the 30th June, 
1803, and added, this is the temper. of the. witness 
who has on a previous day given his-testimony in 
this court. a 
“Mr, Harper. I will now proceed to show that 
Mr. Montgomery, in his strong anxiety to. get 
Judge Chase inipeached, has remembered things 
which nobody’ else. remembers, and has heard 
things which nobody else heard. 

Mr. Randolph. L will ask.of this court whether 
the. witnesses we have called: are not under their 
protection? oa 
“The President. If the counsel, inthe testimony 
they. adduce, come up to what they state they can 
prove,’ they. will net be. subject to reproach; if 
they.do not, they merit it. a Se 

Mr. Randolph. I have no objection to the coun- 
sel impugning the veracity.of one witness by the 
evidence of another, and descanting upon it; but 
Tthink they take-an. improper liberty when they 
‘undertake to say, before it is.proved, that what is 
-déposed.by a witness never passed. 

Se Lhe President. I understand the gentleman to 
say that he will prove, by another witness, that 
what has‘been deposed never did pass. 

- Mr. Harper. Precisely so, sir. 


William H: Winder, sworn. 
Mr- Harpet: Twill ask you whether you were 


in the circuit court of the United States, held at) 


-| from oppression. 


Baltimore, in May, 18032- Twill, however, pre- 
viously observe that it is not my intention to say 
or to prove that the witness, when ‘he deposed to 
certain facts, knew that they had not passed. J 
mean only to impeach his correctness, ‘and to in- 
fer that, as he was angry, he gave to whathe-heard 
the coloring of his own feelings. SRo 

Mr. Winder. I was present at that court when 
it was opened, and the jury empanelled, and I 
heard Judge Chase deliver his charge.. After-de- 
livering the general and usual charge to the grand 
jury; he. said he begged leave to detain them a: 
few minutes, while he made some general reflec- 
tions on the situation of public affairs. He com- 
menced by laying down some abstract opinions, 
stating that that Government was. the most free 
ànd happy that was the best administered; that a 
republic might be in slavery and a monarchy free. 
He also drew some distinctions with regard tothe 
doctrine of equal rights, and said that the idea of 
perfect equality of rights, more particularly such 
as had been broached in France, was fanciful and 
untrue; that the only doctrine contended for with 
propriety: was, the equal protection of all classes 
i He commented on the repeal of 
the Judiciary system of the United States, and're- 
marked that it had a tendeney. to weaken the Ju- 
diciary, and to render it dependent. He -then ad- 
verted to the laws of Maryland respecting. the 
Judiciary, as tending to the same effect.. One was 
a law for the repeal of the county court system. 
He also alluded to the depending law for the-abo- 
lition of two of the courts of Maryland. -He said 
something of the toil and labor and patriotism of: 
those who had raised the fair fabric; (constitution 
of Maryland,)’and said that he saw with regret: 
some of their sons now employed in destroying it. 
He also said that the tendency of the.general-suf- 
frage law was highly injurious, as, under it,a man 
was admitted: to full political rights; whovmight 
be here to-day. and gone to-morrow. : 

This:is the amount: of my recollection; and I: 
think I have stated the language of the judge in 
as strong terms as he himself used. Since I was 
summoned as a witness I have. never: seen the 
charge of the judge, or that. published in-the Na- 
tional Intelligencer, or by Mr. Montgomery. I 
concluded that it was most. proper not to avail 
myself of those publications. My impressions, 
therefore, are altogether unassisted by them. 

Mr. Harper. Did you attend: carefully:.to:the 
charge? 

A. Idid. Tam sure no part of it escaped-me. 

Mr. Harper. Did Judge Chase appear to: read:it 
from a paper ? 

A. I so tookit. Occasionally hé raised his eyes, 
but not longer than I should imagine a person. 
would who was familiarly acquainted with: what 
he was reading., - 

Mr. Harper. Did you hear him.use any of those 
expressions deposed by one‘of the witnesses—that 
the Administration was feeble, and inadequate: to. 
the discharge of its duties, and that.their object 
was to preserve power unfairly acquired. Did he 
use any such words ? ‘ 

A: To- my best belief, he did not. I have a 
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strong reason for considering my recollection on 


this point correct. Immediately after the charge 


was delivered, I conversed with several gentlemen 


respecting it. It was complained of as harsh;and: 


as containing refleetions on those who had brought 
about the measure alluded to. I reflected om it, 
and the result on my mind was, that it was 
couched in polite terms, and that the reflections it 
contained were entirely matters of inference. 

Mr. Harper. Did the judge use any arguments 
against pending measures ? 

A. Certainly. 


Mr. Harper. Did he mention the-present Ad- 


ministration ? Eo pe 

A. I believe not. If .he had, it would have 
struck my mind very forcibly. 

Mr. Harper. Did’ he use any such phrase as 
“ degenerate ‘sons ?” 


Ae Vhave a particular’ recollection: of: that, or 


some such expression. I considered it as a very 
happy allusion to events which occurred in the 
State Legislature; 

Mr. Harper. You considered it as caleulated:to 
have a-persuasive influence 2 

Av That was not my language.. The senti- 
ment I think was this: He regretted-to see sons 
taking part in destroying ‘the fair fabric their 
fathers had raised. He spoke feelingly on this 
point. 

Mr. Harper. Had: you any other conversation 
which. tended to impress the substance ofthe 
charge on your memory ? 

A. Ido'not recollect.. I was very: attentive to 
the charge. I- observed Mr. S. H. Smith to be 
present; and it was observed at the time that we 
might expect to see an accurate. statement of. the 


charge from -him,.as: he ‘could detail what he 
heard with great precision. I recollect to have: 


looked at the statement published in the National 
Intelligencer at the time it appeared, and‘I thought 
it gave a faithful view of the substance of: the 
charge, quite as strong as the charge ‘itself. 

Mr. Nicholson. Did Judge Chase say anything 
of the motives of the members of the Legisla- 
ture of Maryland? . i 

A. He did, aceording to my impression. 

Mr. Nicholson. What were the motives he as- 
cribed to them? ` fou 

A: As I understood’ him, the motive he as- 
cribed to them, was to get rid of the judges, and 
not the system: 

Mr. Nicholson. He:diđ certainly, then, allude 
to the motives of the members of the Assembly 
of Maryland? ee 

‘A. Ithink he-did. If he did not, that was the 
impression: produced on my mind by what he 
said. 


Chase did at the close of his charge recommend 
to the members:of the grand jury to return home, 
and prevent certain laws from being: passed ?. 


A. [:think that was the result which he drew: 


from what he had previously said: 
l James ‘Winchester, sworn 


Mr. Harper. Please, sir, to. state: to: this court: 


- Mr. Nicholson. Doyou recollect whether Jadge: 


your recollection respecting a charge delivered 
by Judge Chase in the circuit court of Maryland 
in May, 1803? - : 

Mr: Winchester. As already stated, that court 
sat in May, 1803, in a room in Evans's tavern. 
The court and gentlemen of the bar sat round 
several dining tables: Isaton the left of Judge: 
Chase, and the jury were on his right. Head- 
dressed a charge to them; thé beginning of which 
was in the usual style of such addresses. He 
then commenced what has been:called the politi- 
cal-part of the charge,- with some’ general obser 
vations on the nature of government. He after- 
wards adverted to two measures of the Legisla- 
ture of Maryland; the first related to an’ altera- 
tion of the Constitution: on the subject -of sùf- 
frage; the other contemplated an alteration’ in: 
the judiciary. He commented on the injurious 
tendency of the principle’ of universal suffrage, 
and deprecated the evil’ effects it was likely to 
have. Incidental to these remarks, he adverted’ 
to the repeal of the judiciary law of: the United: 
States. I say incidental; for my impression was’ 
that his object was to show the dangerous con- 
sequences that would result to: the people of: Ma- 
tyland from a repeal of their judiciary system, 
and to show that as the. act of Congress hadin- 
flicted a violent blow on the independence of. the: 
federal judiciary, it was more necessary for the: 
State of Maryland to preserve their judiciary 
perfectly independent. I was very attentive to- 
the charge for several reasons, I regretted it as 
imprudent. I felt convinced that it would be 
complained of; and I'am very confident from my 
recollection, and from the publications respecting. 
it, which I afterwards perused; that’ alf the polit- 
ical observations of the judge related to the State 
of Maryland. 

Mr. Harper. Did thé judge appear to deliver 
the charge from a written paper ? 

A. Ihave sat in the circuit ever since 1800. 
Judge Chase has a kind of standing form in his 
charges on the general subject of crimes and- of- 
fenees. When there is much business expected 
to be transacted he goes into a detailed view: of 
the duties of a grand jury. When there is little 
business he contents himself with a charge of a 
different form. When he delivered: this charge, 
he had in his hand a marble covered.book. ` 

Mr. Harper. Grei hima book.) Do you: 
think this was the book? ; 

` Mr. Winchester. I believe it was. There were 
occasional pauses during the delivery; he turned 
backwards and forwards, and read sections frm- 
different parts of the book. At the conclusion of 
particular sentences he“ lengthened ‘out the tones 
of his voice, and made’a pause;-as if to arrest:the 
attention of the jury. Though I cannot say that 
there was nota word. or expression: introdteed: 
that was not written, yét my impression ‘is that 
he delivered the whole from the book before him. 

Mt. Harper. Did you hear’ any expressions-ap- 
plied to the present Administration; or ‘was -the- 


| Administration mentioned at all? 


“As My impression ‘is very ‘strong-that neither 


the present: Administratioh-was mentioned, orthe 
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views. or designs of any member of it in any | 
manner whatever. I am. confident of this, be- 
cause if such remarks had been uttered, they 
would have made a strong impression on my | 
mind. 

Mr. Harper. Did you ever hear the judge al- 
lude to such topics in his charges ? - 

A. Inever heard Judge Chase in any of his 
charges reflect on any Administration. I have 
heard a great many charges of his, containing po- 
litical matter, and. they have been all rather cal- 
culated to support the existing Administration. 

Mr. Harper. Have you heard any since 1800? 

_A. I recollect no particular charge delivered by 
him since that time. 

Mr. Harper. Was the general tenor of his 
charges since and before 1800 calculated to sup- 
port the laws ? 

A. I think there has been this difference. Those 
delivered before: 1800 called.on the. jury to sup- 
port the measures of the Government as wise and 
uptight; since that period he has made no allu- 
sion to the measures of the Administration. 

. Mr. Harper. But his general practice has been 
to. recommend to them the. observance of law, 


and the support of government? | 


A: He generally addressed the jury on the ne- 


argument on the point of law, the court do not 
frequently stop them ? 

A. .It is difficult to give a correct. answer to 
this question. It is certain that it often. happens, 
that in arguments on points of law, the court 
check the counsel, and say they are too-clear to 
be controverted, and, to prevent delay, beg the 
counsel to pass over them. 


Tuespay, February 20. 

The Court was opened at 10 o’clock, A. M. 

Present: the Managers, accompanied by the 
House of Representatives, and Judge Chase at- 
tended by his counsel. 

At the instance of Mr. Harper, 

Edward Tilghman was called. 

Mr. Harper. Do you recollect any instance of 
an adjournment of the circuit courts-of the Uni- 
ted States ? n i 

Mr. Tilghman. I recollect in the year 1801, 
that at a circuit court of the United States, 
where Judges Tilghman, Griffith, and: Basset 
were on the bench, which was held at:Philadel- 
phia, there was an adjournment on the 26th or 
27th of October to some day early in January 
ensuing. The court adjourned because they were 


cessity of obeying the laws: that has been the| obliged to hold a court in Bedford, which was in 


tenor.of his charges at all times. 

Mr. Key. In a criminal case, when a question | 
of law arises, is not the opinion of the court al- | 
waystaken? — ! 

A. Except in a case which occurred between | 
the present Secretary of the Navy and myself. | 
{The details of this case were not heard.] 1) 
never knew an instance in which the direction of | 
the court was not taken, and I know no instance 
in which counsel attempted to controvert the 
opinion of the court on a point of law. 

“Mr. Key. Have you ever known counsel ad- 
dressa- jury on a point of law after it had been 
decided by the court ? 

Never. 
Mr. Martin. : Would it not be deemed indeco- 
rous to do so? 

A, [have always thought so. i 

¿Mr. Nicholson. I will ask you whether Judge | 
Chase recommended to the jury, on their return | 
home, to use their exertions to prevent the adop-. 
tion of a depending law ? , 

A. Ido not know whether the recommenda- 
tion came from the judge in language and terms. 
Lrather think it flowed as an inference from what | 
he had said. ; 

«By a Senator. In. any criminal or civil case, | 


did-you ever know the court give an opinion 
without being required by counsel ? 

«Ay Trecollect no instance, except in a general | 
charge-to the grand jury, or in summing up the! 
testimony. at the end of the trial? 

Mr. Randolph. I will ask whether the case you | 
allude-to.is, after both parties have been heard, at 
the end of -the trial ? - 

A. Certainly, sir, 

Mr. Martin. ‘I wilkask-you whether in any case, 
where the law is-settled,and counsel go into an 


the western district of Pennsylvania. I recol- 
lect that in the court held in Philadelphia, they 
were not able to go through the business before 
them, particularly in the case of Peter Blighv’s 
assignees. The court consulted with the bar on 
the adjournment, and the sentiment was unani- 
mous that an adjournment could take place. After 
the court was held in Bedford, it was again held 
in Philadelphia, in the month of January; the 
cause I have mentioned was tried, and I believe 
several others. ° poe Sa ia a 

Mr. Harper. What is the distance of Bedford 
from Philadelphia ? 

Mr. Tilghman. I believe between one hundred 
and one hundred and fifty miles. In the last year 
in the month of May, while Judge Washington 


| was holding a court in Philadelphia, he learned 
i that an attempt had been made to set fire to his 


house; in consequence of that circumstance and 
the situation of his family he was obliged to 
leave town. He and Judge Peters consulted on 
the course proper to be pursued in case the yel- 
low fever should be in Philadelphia at the usual 
time at which the court met, and it was agreed 
that Judge Peters should in that case open the 
court and adjourn it over to January. This was 
agreed after consulting the bar, and I do not rec- 
ollect that there was. any difference of opinion 
amovg them. The court had commenced in 
April, and this determination was made. some 
time in May. f 

Mr. Martin. Did the judges, after holding a 


court at Bedford, return to their homes before the- 


adjourned court was held in Philadelphia? 
Mr. Tilghman. According to my impression 


they a did; there was little or no business 
‘done at Bedfo 
day on which they met, or on the day after, 


rd, where they either broke up the 
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Mr, Randolph. Have you ever known of a bill 


of exceptions in a criminal case in the courts of 


the United States? - 
<Mr. Tilghman. Never. I recollect in the case 
of the United States vs; Worrell, which was an 
attempt to corrupt Mr. Tench Coxe, the verdict 
was against the defendant, and there was an ar- 
rest of judgment. There wasa division of- opin- 
ion whether it was an offence at common law, and 
there was'a talk of a writ of error. It was said 
at the bar a writ of error would not lie, and I 
think when it was mentioned to the court, they 


said the same thing, under the idea that writs of 


error were confined to civil cases. 


Thomas Chase, sworn. 
Mr. Harper. Please to look at that paper, (show- 


ing a paper.) Do you know the handwriting of 
it? 


Mr. Chase. I do not. ; : 

Mr. Harper. Will you look at that book; do 
you know whose handwriting it is 2 

Mr. Chase. I do. 

Mr. Harper. Did you copy it? 

Mr. Chase. I did. p 


Mr. Harper. This is exhibit No. 8, (charge of 


Judge Chase,) it contains the whole of the charge ; 
from what page did you copy it? 

Mr. Chase. From page 13 to the words “ fathers 
erected.” 

Mr. Harper. From what did you copy the 
book ? 

Mr. Chase. From a paper in my father’s hand- 
writing, except some few words interlined by way 
of correction. 

Mr. Harper. When did you copy it? 

Mr. Chase. A few’days before May term 1803. 

Mr, Martin. Have you made any alterations in 
it since? 

Mr. Chase. No, sir. 

Mr. Harper. We will offer this book in evi- 
dence. ` 

Philip Moore, sworn. 
Mr. Harper. Do you know that book? (Show- 
ing him the same book above referred tv.) 

Mr. Moore. Judge Chase is in the practice of 
delivering his charges from a book. {I saw him 
deliver his charge in May, 1803, from a marble- 
covered book, which I believe is the same with 
that book. 

Mr. Harper. Did he appear to read the whole 
time he was delivering that charge ? 

Mr. Moore. He appeared to me to do so; he 
occasionally raised his eyes from the paper before 
him, and spoke with more than common empha- 
sis, but he still appeared to speak from the book. 

Mr. Harper. Did you hear anything said by 
him about the present Administration? 

Mr. Moore.. I have never heard the judge. in 
courts of justice speak of the present Administra- 
tion. i 

Mr. Harper. Do you think in the charges he 
said anything about the Administration? 

Mr. Moore. I do not. : 

Mr. Harper. Had hé made any such remarks, 


are there any peculiar reasons why they would 
have made a strong impression on your mind? 
Mr. Moore. I think they would have made a 


-stfong impression, as my impressions were always 


in favor of the administration, while Judge Chase’s 
were against them. & f 

Mr. Randolph. Was there any recommendation 
to the jury, when they returned home to use their 
influence to prevent the passage of certain laws? 

Mr. Moore. I do not know that there was; there 
may have been, but if there was, I. have no re- 
collection of it. 


Walter Dorsey, sworn: ` 


Mr. Harper. Please to inform the court whether 
you were. at a circuit court held at Baltimore 
in 1803? vy i . 

Mr. Dorsey. I was. ; 

Mr. Harper, Were you present when Judge 
Chase deliveréd a charge to the grand jury? 

Mr. Dorsey. I was. 

Mr. Harper. Was you in such a situation as to 
hear that charge? 

Mr. Dorsey. I was. 

Mr. Harper. Were you near Mr. Montgomery ? 

Mr. Dorsey. I was; I think there was only one 
person between us. j 

Mr. Harper. Did you attend to the charge ? 

Mr. Dorsey. I attended to what is generall 
calied the political part of it, because it was novel, 
and contained speculations with respect to gov- 
ernment in general, and remarks on national and 
State laws. 

Mr. Harper. Do you recollect anything in it 
respecting the Administration ? - 

Mr. Dorsey. I do not, I recollect-a part of it 
relating to the State and national judiciary, and 
to universal suffrage. I did not hesitate to state 
that it was an indiscreet thing; my attention 
was particularly drawn to it by seeing in the 
room the editor of a newspaper, and from expect- 
ing that its would be the ‘subject of newspaper 
animadversion. 

Mr. Harper. Do you think Judge Chase made 
any remarksrelative tothe present Administration? 

Mr. Dorsey. Ido not. I have no distinct re- 
collection of any such. I think if he had made 
such remarks, I should recollect them; there is 
another circumstance of which I am not positive, 
whether he did at the end of the charge, recom- 
mend to the jury to use their exertions to repeal 
certain laws of the State of Maryland, or whether 
I drew a construction in my own mind to that 
effect, from what he said, I cannot say, though it 
is impressed on my mind that the former was the 
case. 

Mr. Harper. Did he appear to read the charge 2 

Mr. Dorsey. He did, he appeared occasionally 
to throw his eyes off the paper. 

Mr. Harper. Did he appear to throw his eyes 
off for a longer time than is usual with a person 
who is reading his own composition ? 

: Mr. Dorsey. No, he did. not. 

„Mr. Harper. You are of opinion that 
the whole from a book ? 
_ Mr. Dorsey. It appeared so to me. 


he read 
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John Purviance, sworn. with whom Judge Chase was not on good terms? 


‘Mr. Harper. .Please to inform. this honorable ` Mr. Purviance. I think there were. 
Court whether you was present at a.circuit court: ‘Mr. Harper. Did you ever know:Judge Chase 


held at Baltimore in-May, 1803 ? | after having decided a point, hear,counsel against 
Mr. Purviance, I was. his own opinion, and upon ‘hearing, induced-to 
Mr. Harper. State what pappened on that oc- decide differently ? ted 

casion. DEE 41 My. Purviance stated a case in which the judge 


Mr. Purviance. I.donot-pretend to recollect | had retracted his opinion upon argument ina 
everything which occurred; but as I attended to case in which he had been, employed, and added 
what Judge Chase said in his charge-to the grand | that notwithstanding the pride of opinion to which 
jury, I think I havea pretty distinct recollection | men were liable, he had observed in Judge Chase 

as to the manner in which he delivered. that ad- | an, almost unparalleled. disposition to hear -his 
dress; he appeared to me to read the whole from: opinions contested, and when mistaken to relin- 
a written paper laying ‘before him. I never ex- | quish them. So 

pected -that this inquiry would have been made of Nicholas Brice, sworn. 


jaa pod T such, ihe piano = ae only) Mr, Harper. Please to inform this honorable 
ar Harper. Do pour verolleet pt ether Judge | Court whether you was at a circuit court held in 
‘Chase .made any mention-of the present Federal Tapi eae ce was delivered by Judge 
Administration,.and what-was it? : mes 
Mr. Purviance. I havė no recollection that he ages pree Ba e and attended to the 
mentioned it, butias it was identified with the re-: My Hare Was that charge spoken extem- 
eal of the law for establishing the. circuit court | oore or S it read fiom a book? SP i 
of the United States, and so far as the Hixecutive p Mr. Brice. I kept iy eyes steadily upon the 


composed a part of the Legislature, he may have judge, and 1 conceived that he read the whole 


‘mentioned the Administration.. f h : pee ts 
S l eee p rom a paper, as is customary with him in deliv- 
Mr. Harper. Was there any particular mentign ering a charge to the grand jury. 


or allusion to the Executive of the United States? | ~ yy we : 
5 AA ‘ pecan r. Harper. ‘Have you a distinct recollection 
‘Mr. Purviance. No, sir, nothing of the kind; I of the latter part of the charge? i 


ae E eee n my ma panes Mr. Brice. I have no recollection of the words 
thing which was said, and I have not the small- ae : l 
est recollection that any remark was made upon Dee I recollect their general nature and 


the Executive Department of the United States. | y , ; : 
: ae r. Harper. Did he say anything respecting 
Mr. Harper. Was there nothing said about Pre- | the present Administration ? 5. 


serving power unfairly obtained ? Mr. Brice. Not in the slightest manner, further 


Mr. Purviance. I think if such an expression Ss cise 
qi pica gh ó than mentioning the repeal of the judiciary law 
had been.used, it would have struck me forcibly, | of the United States, which he mentioned inci- 


for shortly after the charge had > en delivered, in dentally in the course of his observations on the 
a conversation among some gentlemen on its con” | alterations of the Judiciary system in the State 
tents, it was declared that the sentiments-ex ressed | o¢ Maryland. One thing more Twill add, with 

a $ id j P o *, P À A ge 
r eaten | respect to the advice-which itis alleged he gave 
the bench, but I did not observe that anything to the grand jury: shortly after the charge was 


| delivered, in talking over this subject with Mr. 
which had fallen was of a nature to warrant an | Stephen, I recollect that I rather thought it was 


impeachment. an inference drawn from the charge, than any ex- 
Mr. Harper. Please to inform this honorable į : Bo TRE 
Court whether you are accustomed to practice | press advice of the court on that point. Indeed I 


: ; : ‘am pretty sure the words were not used. ; 
law a van Judge Chase presides? Mr. Martin. Do I understand you right? You 
Miek . Lam, sit. 

Mr. i 


i : eee say he had no allusion to the present Administra- 
interr Horper, Pit not his practicefrequently to tion, but in connexion with the repeal of the law 
e Pusviance, I think sò; but I always at of the United States as it was likely to affect the 

` urg: 5 3 av- - 


tributed it to:his quickness of apprehension, which | State of Maryland. 


induced him rather to anticipate counsel than to Mr. Brice. So far as I recollect, he made use of 
istent kem this I alwa a ibed to his sape, | 20 other expression, but mentioned the repeal of 
aten to them; HS y f SUPE- | that law to show the evil tendency of such meas- 
riok.sagacity. 


ir, Harper. Have you seen any difference in | ures as it regarded the judiciary of Maryland., 


his-interruptions between counsel with whom he James P. Boyd, sworn. 
was: supposed to be on ill terms, and those with | Mr. Harper. Please to inform this honorable 
whomihe was on good terms? ° Court whether you were presentat the circuit 
-Mra Purviance. 1 never observed any difference | court held in Baltimore in May, 1803, and what 
in his conduct arising from a consideration of | occurred at that time ? Sd, 
persons," but it always appeared to me to arise} -Mr. Boyd. I was there, but I do not know 
from the:manner in. which gentlemen treated the | whether'I was there at the opening of the court, 
subject. ee ies, p _ | but I was there when the charge was delivered to 
Mr. Harper. there-gentlemen atthe bar | the grand jury. After Judge ‘Chase had gone 
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through that part of the charge which is an in- | thing of the kind,-either that they were weak, or 
struction to the grand jury relative.to the duties | of their having unfairly acquired power; such 
of their office, he proceeded to make some further | an idea was mentioned in no way, unless it be in- 
observations, to which I paid particular attention | ferred from the remark on the repeal of the law 
‘because they were novel to me. J was underan | establishing the sixteen circuit judges. 
impression at the time that Judge Chase was} Mr. Harper. If such a sentiment had been ut- 


watched. : 

Mr. Harper.. Did the judge read the charge from 
a book? : 

Mr. Boyd. To the best of my recollection he 
did read it, but he cast his eyes off from time 
to time,in the manner described. by Mr: Mont- 


tered, it would not have escaped your-notice 2 
Mr. MeMechin I think it would not. 
, Mr. Harper.-Had you any conversation about. 
this charge? If you had, please to inform when, 
with whom, and-what was it? , 
Mr. McMechin. About five minutes ‘after the 


{ 


gomery. ` I thought at the time the political part | charge was delivered I left the court room: going 
of, the charge would bear hard upon him, beeause | down stairs I met Mr. Montgomery, and I asked 
Lobserved Mr. Montgomery paying particular at- | him, or he asked me, what was thought of the 
tention to the address of the judge, which wasan | charge? After:a'few observations; he said it was 
animadversion upon the measures Mr. Montgom- | such an one as Mr. Chase would be impeached 
ery had been anxious to carry in the Legislature | for. This drew my attention pointedly to the 
of Maryland. I do not, however, recollect the | charge itself ; after this, I heard of the publica- 
words which were used; those who paid it more | tion in the American, but:-I:did:not see it. Imet 


attention are likely to be more correct. 

Mr. Harper. -Did that charge contain a senti- 
ment like those you lave heard, that the present 
_Administration was weak, or wicked, &c. ? 

Mr. Boyd. I have nota scintilla of recollection 
of a word of the kind, no further than as an in- 
ference to be drawn from what was said in-relation 
to the repeal of the Judiciary law. I have, how- 
ever, a` faint trace of the idea in my mind, not 
from my own recollection, but from ‘having re- 
peatedly heard it stated that there was such a 
remark made in the charge. 

Mr. Harper. Have you any reason to believe 
that if such an expression had been used it would 
have struck you so forcibly as to enable you now 
to recollect it and what is the reason ? 

Mr. Boyd. The réason is this. I thought a 
charge of that kind was both imprudent.and im- 
proper; reflecting on the present Administration, 
of which he formed a part, I should have remarked 
it in a particular manner; and it is for this reason 
I think he did not-useit. If he did, it has-wholly 
escaped my recollection. 


. William McMechin, sworn. 


Mr. Harper. Inform this honorable Court whe- 
ther you was present at the circuit court held at 
Baltimore, in May, 1803? i 

Mr. MeMechin. FE was present and heard the 
charge delivered by Judge Chase to the grand jury. 

Mr. Harper. Was you ina situation to hear the 
chargedistinctly ? How near wasyouto thejudge? 
’ Mr. MeMechin. I was near the door of the 
room, about five yards distant from the judge. I 
saw the judge delivering the charge, but whether 
he kept his eyes constantly on the book I cannot 


say, as I did not keep my eyes steadily upon him ; | 


but it appeared to me that he read from the: book 
throughout. ` 
_ Mr. Harper. Have you a recollection of the lat- 
ter part of that charge ?` 
Mr. McMechin. I think I have. ` 
` Mr. Harper. Have you any recollection of his 
having said anything against the present. Admin- 
istration ? l : l . 
Mr. McMechin. I haye no recollection of any- 


j tion 2 


| afterwards with a publication in-the Anti-Dem- 
| ocrat, which paper I took, purporting -to be the 
charge of Judge Chase. Ihave conversed with 
gentlemen of both’parties on the publication, and 
it appeared to them- as-itdid appear to me, and as 
I still think it-is, substantially the charge deliv- 
| ered by the judge. 
| Mr. Harper. Has that opinion rested on your 
mind ever since you heard ‘the charge and read 
the publication ? 
` Mr. MeMechin. It has always so rested on:my 
mind,and I have never read anything on the sub- 
ject since. 


William S. Govane, sworn. 

Mr. ‘Harper. Was you at the circuit court o 
Baltimore in May, 1803 ? 

Mr. Govane. I was, and heard the. charge de- 
livered by Judge Chase. Theroom in which the 
court was held wasa long one, in a.tavern;°a 
range of tables formed the bar, and the seats 
around were occupied by professional gentlemen. 
I went to the bottom of the table, opposite to 
Judge Chase, and directed my attention towards 
‘him. Whilst he was delivering his charge he 
appeared to read it from a book, but generally 
| ended the sentences by looking towards the grand 
| jury; except this cireumstance, he appeared to 
read the whole time. 

Mr. Harper. Do you retain a distinct recollec- 
tion of the substance of what the judge said? 

Mr. Govane. I think I do. 
| Mr. Harper. Do you remember any part con- 
taining animadversions on the present Adminis- 
tration, such as that they were weak, feeble, or 
incompetent ? ` 

Mr. Govane. I think no such words were used. 
If I could swear to a fact negatively after such a 
lapse of time, I could swear that no such expres- 
sions fell from the judge. He said that a Mon- 
archy might be free, and a Republic a tyranny; 
and then proceeded to define what a free govern- 
ment was. : i ; 

Mr. Harper. Then you have no recollection of 
any reflection made upon the present Administra- 
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to Mr. Govane. I have not the most distant idea 
that such an expression was used. ee 
-> Mr. Harper. Would you have remembered them 
if. they had been used ? i pan 

. Mr. Govane. I think I should, as I had a con- 
versation with a friend respecting it soon after it 
was delivered ; and I paid particular attention to 
the charge, because it came from Judge Chase, a 
man of great celebrity, and I wished to draw 
what information I could from such a respectable 
source; everything arrested my attention, and it 
appeared that the attention of the whole company 
“was fixed upon the judge. 


John Campbell, sworn. 


© Mr. Harper. Did you attend the circuit court 
held at Baltimore in 1803, and in what capacity ? 

Mr. Campbell. I attended that-court as a grand 
‘juror and was appointed foreman. 
` Mr- Harper. Do you recollect the charge that 
was then delivered by Judge Chase ? 

“Mr. Campbell. I recollect some parts of it, but 
not the whole. I paid a particular attention to 
that part which described my duties as a grand 

_juror, and have some recollection of the latter 
part. I kept my eyes constantly upon the judge. 

Mr. Harper. Did he read the charge, or speak 
it extempore? ` 

Mr. Campbell. He appeared generally to read 
it, taking off his eyes from the book from time to 
time, but never for a longer time than what is 
usual for men to express the words they retain in 
their memory from their own composition. 

Mr. Harper. Have youa distinct recollection of 
the latter part of the charge ? 

Mr. Campbell. I cannot say I have a distinct 
recollection of any particular part of the charge, 
though I remember its general tendency. 

Mr. Harper. Do you remember to. have heard 
the present Administration censured as weak, 
feeble, or incompetent, &c. ? 

Mr.:Campbell. I have not the slightest recol- 
lection ‘of any such expressions, if they were used 
they have altogether escaped my memory. 

Mr. Harper.’ Was there any allusion to the 
present Administration? 

Mr, Campbell. No, sir. 

vı Mr. Harper. If such words were uttered, is 
there any circumstance which would have im- 
pressed: them on your memory ? ; 

Mr: Campbell. I should have thought them 

very improper, and that would have fixed them 

my mind, but I have no trace of any such im- 

pression. 

©Mr.-Nicholson. You gave a deposition before 

he committee on this point? 

t Campbell. I did, sir. 

‘Nicholson. Did you say that the judge re- 

d tothe jury, when they returned home, 

ould use their influence to prevent 

of certain laws then pending before 

ave of Maryland ? g 

bell. It:does appear still to me that I 

expression. I have thought of 
‘epeatedly ; and I.continue to believe that 

the judge gave the jury that advice. 


mind ? : 

Mr. Campbell. Some such expression fell from 
him, and it is not an inference formed in my 
mind. i : 

William Cranch, sworn. 

Mr. Harper. Were you present at the circuit 
court held at Baltimore in 1803? reas 

Mr. Cranch. Iwas. The court. was held at 
Evans’s tavern, in Baltimore. Judge Chase was 
seated in an arm-chair, at one end of a long table 
placed before him. The grand jury were on his 
right, some sitting on benches placed along the 
wall and others standing. I stood myself about 
fifteen feet from the judge, who was sitting dur- 
ing the whole time he was delivering his charge; 
he generally held the book in his hand. 

Mr. Harper—(showing a book.) Is that the 
book ? 

Mr. Cranch. He appeared to be reading from 
such a book.“ 

Mr. Harper. Did he read the whole, and did he 
read constantly? ears 

Mr. Cranch. He appeared to me to read the 
whole charge, but I did not keep my eyes so con- 
stantly fixed upon him as to declare positively 
that he did. S 

Mr. Harper. Were there variations in his man- 
ner of delivering the charge, as if he was at one 
time reading and at another speaking ex tempore? 

Mr. Cranch. He delivered some parts with 
more emphasis than others. He often raised his 
eyes from the book, but I did not observe that he 
repeated more than one sentence without recur- 
ring to the book; he repeated no more than a man 
might repeat after running his eyes hastily over 
a passage. 

Mr. Harper. Did he raise his eyes for a longer 
time than aman might be supposed to do who 
was reading a composition of his own? 

Mr. Cranch. I do not think he did. 

Mr. Harper. Do you recollect the latter part of 
the charge? 

Mr. Cranch. I recollect more of the latter part 
than of the beginning, because I paid more atten- 
tion to the latter part. 

Mr. Harper. Do you recollect any sentiments 
expressed relating to the weakness of the present’ 
Administration, and that they were not employed 
in promoting the public good, but in preserving 
ill-gotten power? 

Mr. Cranch. No, sir, there was no such expres- 
sion, as I recollect. 

Mr. Harper. Was there any expression at all 
relative to the present Administration ? 

Mr. Cranch. Not as an Administration, nor 
anything alluding to the Administration separate 
from the Government of the United States. 

Mr. Harper. In what way was the Government 
alluded to? . 

Mr. Cranch. By alluding to the repeal of the 
act of February, 1801, for the establishment of the 
circuit judges. I recollect no other measure of 
the General Government which was alluded to, 
or any allusion to the present Executive. 
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Mr. Harper. I will now offer in evidence the | Exhibit No. 7 contains extracts from the Mir- 
book containing the charge of Judge Chase at | ror of the Times, which are offered for the pur- 
Baltimore, which has been proved to be that from | pose of verifying the statement of the respondent; 
which he read his charge; it will be unnecessary | the first is contained in the paper of Wednesday, 
to read it as it is left on file, and we wish to save | February 5, 1800, and the second in that of Feb- 


the time of the court. | 

The written book was then returned to the 
elerk’s table. | - ' 

Mr. Harper said he wished to ask a question of 
Mr. MeMechin. 

Mr. MeMechin was called, and Mr. Harper in- 
quired'if he had rightly understood him, when be 
said that a few minutes after he had left the court | 
room he met Mr. Montgomery on the stairs, and 
Mr. Montgomery stated to him that Judge Chase 
would be impeached. Did Mr. Montgomery at 
that time say for what he would be impeached, 
or that he would be impeached for reflecting upon | 
the Administration ? 

Mr. McMechin. He said the judge would be 
impeached, but I do not recollect that he said any 
thing about his being impeached for reflections | 
upon the present: Administration. I thought he! 
felt hurt on the subject of the alterations in the | 
Judiciary of Maryland, which had been much | 
talked of, and for which he had been an advocate | 
in the State Legislature. | 

Mr. Harper. Ín order to show that it is the cus- | 
tom of the courts in this country to deliver polit- 
ical charges to the grand juries (a practice which 
I am ready to admit is indisereet,) I wish to be | 
indulged in a narration of what has been -the | 
practice, and then this honorable Court will be 
convinced that it did not originate with the pres- 
ent. respondent, but that he followed the track 
which had been a long time marked out. For 
this purpose I will. refer to several transactions 
which have taken place. First in the year 1776, on 
the 27th April, an address was made to the grand 
jury in the State of South Carolina, by William 
H. Drayton, (vol. 1 of Ramsay’s history of South 
Carolina, page 103.) A further evidence that the 
custom obtained is derived from the address of 
the executive council of Pennsylvania, wherein it 
is recommended that the judges of the Supreme 
Court make mention in their charges of various 
subjects of a political nature; it is under date of 
October Sth, 1785—American Museum, vol. 1, p. 
228. I will also offer in evidence a charge deliv- 
ered by Judge Iredell in Pennsylvania, previous 
to the trial of Fries in 1799. I will adduce that 
part only which may be denominated political. 

I will also offer in evidence the general noto- 
riety of the practice in this country for thirty 
years past, to enforce from the bench political 
principles, and to defend political measures; a 
practice which we contend universally prevailed. 

I will submit a paper yesterday referred -to as 
evidence on the 7th article; a charge delivered 
by: Chief Justice McKean on the 27th November, 
1797. In this charge the learned judge, whose 
eulogium has been so boldly pronounced, discus- 
ses the doctrine of libels, and after’a variety of 
pertinent observations, goes on as follows: - 

[Mr. Harper here read extracts from the above 
charge] : f 3 


AAE TERR E A E EE EAN ES EN see cenesnntt 


ruary 8th. s . 

Mr. Randolph. The exhibits are those which 
accompanied the respondent’s answer and pleas, 

Mr. Martin. They are,.and we here close our 
testimony, adding only the letter of Governor 
Claiborne, who has ‘acted on the same principle, 
and given to the world his political opinions on 
various subjects. Le Re 3 
_ Mr. Randolph. One of our witnesses has ar- 
ee in town, and we wish that he should be 
called. ~ 


Thomas Hall was called, and sworn. 

Mr. Nicholson. Were you at Baltimore when 
the charge was delivered by Judge Chase, and- do 
you recollect the language he made use of in ad- 
dressing the grand jury? 

Mr. Hall. I do not recollect the particular lan- 
guage used. I paid very little attention to what 
was there transacted. = 

Mr. Nicholson. Do you recollect the subjects 
generally on which he spoke? ~ 

Mr. Hall. I havea general impression, but I 
cannot be particular. 

Mr. Nicholson. Did he mention the present Ad- 
ministration as weak and feeble ? 

Mr. Hall. My impression is that he mentioned 
them, or I inferred it from what was said. 

Mr. Nicholson. Did he mention them in such 
a way as to cast an odium upon them? _ 

Mr. Hall. I could not identify the language of 
Judge Chase, even if it were laid before me. - 

Mr. Nicholson. Do you recollect his recommen- 
dation to the jury to use their exertions to pre- 


vent the passage of particular laws? 


Mr. Hall. I think he used language in sub- 
stance to that effect. . 
Mr. Nicholson. In what way did he speak of 
the Administration ? i f 
Mr. Hall. I do not recollect particularly. the 
manner. 
Mr. Nicholson. Is it your. general impression 
that he mentioned the Administration ? 
Mr. Hall. I think he did, or else I inferred it 
from what he said. eM 
Mr. Randolph. Although you do not recollect 
the precise expressions of the judge, you inferred 
from what he said that his design was to convey- 
to the by-standers the idea that ‘the Administra- 
tion was weak or wicked? ` 
Mr. Hall. Yes, sir, those are my impressions. 
_Mr. Nicholson. Were you on the jury? 
Mr. Hall. Yes, sir, I was on the petit jury. . 
Mr. Rodney here adduced a list of the grand 
jury. for the circuit court held in the year 1800, 
in the State of Delaware. as mag ag 
Mr. Randolph wished that Mr. George Hay 
might be called to explain part of his tesumony; 
that part which. related to the conversation be- 
tween the marshal and himself, when.the former. 
was in pursuit of Callender: wide hr oS 
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George Hay was accordingly called. 


Mr. Randolph. Did you endeavor to dissuade 
the marshal-from the execution of his duty in the 
arrest of Callender ? . 

“Mr. Hay. I certainly did not and Mr. D. M. 
Randolph could not mean.to convey to this hon- 
orable court that idea. I should have been pre- 
vented from doing this by two considerations, one 
exclusively relating to myself, which I need not 
explain; the other, that T had a better opinion of 
Mr. Randolph than to suppose he would listen to 
any such suggestions. I did tell him that in my 
opinion he would not be able to get Callender, as 
T understood that the had“attempted to make his 
escape, and in the place in which he was, it would 
be impossible for the marshal to discover him.: 

Mr. Randolph. :Did you mention to. him that 
he (Callender) would surrender at the next term 2 
“Mr. Hay. I am‘ not certain, but I believe I did. 

‘Mr, Randolph. ‘Were you at that time retained 
cas counsel for Callender? _ 
` Mr. Hay. I was not retained as*his counsel at 
that time, nor ever after ; but I intended to appear 
in his-defence’for the sake of defending the cause, 
not for the man. 
` Mr. ‘Randolph. “Were you averse to préceed in 
the trial at that term’for any. particular reason ? 

‘Mr. Hay. I did not wish to appear before Judge 
Chase, from an impression that had been made 
on my mind in conversations with persons who 
knew him. I conceived it would be an unpleas- 
ant business for me to carry into execution the 
intention I had formed to defend Callender. This 
impression arose principally from the conduct the 
judge had manifested towards Mr. Lewis.and Mr. 

allas, on the trial of Fries, at Philadelphia. He 
had there, as I understood, restrained them from 
managing the defence in the way that they thought 
proper. I did not expect any-greater indulgence 
or advantage than had been allowed on that ocea- 
sion. I had therefore made up my mind to meet 
all’ the exigencies of the case with temper, but 
with’firmness. “The conduct of the judge on the 
trial of Mr. ‘Thomas Cooper had also its weight 
upon my mind. “A great deal was said about the 
judge’s conduct on that trial, whether correct or 
not, I do not say; but it made me unwilling to 
appear as counsel before Judge Chase, though I 
was-perfectly willing to undertake Callender’s de- 
fenee at the next term, before any other judge. 

Mr. Randolph. What was the ‘political com- 
plexion of the jary which tried Callender? 

‘Mr. Hay. I am not personally acquainted with 
the gentlemen who composed that jury. - I be- 
Jieve some of them did not live in the city of 

< Richmond, but ‘the impression on my mind was, 
` and still is, that all the persons on the jury were 
‘not only opposed to Callender, but decidedly so; 
a vere distinguished for the warmth of their 
political sentiments. 

“Randolph. Are you acquainted with Colo- 


that it was said that he did not vote with the Re- 
publican party. 

Mr. Randolph. Are you acquainted with Mr. 
William Radford ? what are his polities ? 

Mr..Hay. He was ranked. among those called 
moderate, but I am not well. enough acquainted 
with him to decide upon his political character. 

Mr. Randolph. Are you acquainted with, Mr. 
Marks Vanderval, and what is his political char- 
acter? th, es 

Mr. Hay. He is a very reserved man, but has 
been uniformly regarded-as a Republican, though 
not a zealous one. 

-Mr. Randolph. In criminal actions, did you 
ever hear of a bill of exceptions being filed in 
Virginia? 

Mr. Hay. Never, sir; there can be no such 
thing, it would answer no purpose; because, from 
a criminal court there is no court which has ap- 


pellate jurisdiction. 


Mr. Randolph. But cases are transferred from 
the.district courts to the general court, 

Mr. Hay. There is a particular process for that 
purpose; criminal cases are. not carried up -after 
trial. for the decision in. that case.is final ; ‘but if 
the district court are unwilling'to decide, it is then 
carried up to the Supreme Court. 

Mr. Harper. I understood you to say that it was 
your intention to argue the point. What point 
did you mean ? fag 8 

Mr. Hay. I meant to contend against the con- 
pu otioandity of the second section of the sedition 
aw. 

Mr. Harper. Did you not mean to argue it be- 
fore the public, although you knew it would be 
unavailing if addressed to the court? Did you 
mean by that argument to acquit the traverser, or 
to produce a political effect out of doors ? 

Mr. Hay. I meant to.address my arguments to 
the court; if-they should work the acquittal. of 
the traverser, or operate any wise in his favor, it 
wasa thing to be desired; if they should affect 
also the public mind, that, too, was a desirable 
cireumstance. l 

Mr. Harper. I ask you now, whether you did 

not say to the marshal.that Callender could not 
be defended, and that your object in requiring a 
continuance of the cause was, to gain time, and 
bring the trial nearer that period in which it was 
probable he might get.a pardon ? 
- Mr. Hay. I have no recollection of having said 
anything of this kind, but if Mr. Randolph (the 
marshal) says that I expressed myself to him in 
that manner, I shall not contradict him... 

Mr. Harper. I understood-him to say so in his 
testimony. 

Mr. Hay. I do not recollect it. 

D. M. Randolph was called in by Mr. ‘Harper, 
and asked whether Mr. Hay had not said to him 
that Callender could.not be defended, and that his 
purpose was to keep off the trial till the next court, 
in order to obtain a pardon? 

o Mr. Randolph. I do not recollect the words 
which were used, but I understood that Callender 
could not then be defended, and that he would 
surrender himself at the next term. I think it 
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proper:-to:remark one thing further: there never 
was a panel of the jury made out or presented 
to Judge Chase, or anyother person, till the 
morning I made it out.in-court, before the eom- 
mencement of Callender’s trial, except in the case 
of the grand jury, when it is handed to the judge 
to appoint a foreman. In setting down their 
names on the list, I arranged them according to 
my own idea of their respectability. 

Mr. Nicholson. In your conversation with Mr. 
Hay, did he tell you that he wished to delay-the 
cause, in order to bring it nearer the time-in which 
he might obtain Callender’s pardon? ; 

Mr. Randolph. He did not use the:-words, but I 
thought he had itin his mind.. I inferred it from 
the conversation. 

Mr. Randolph: wished to ask another question 
of Mr. Hay, who-was thereupon called. 

Mr. Randolph. Did you ever say that Callender 
could not be defended ? 

Mr. Hay. I cannot recollect what I may have 
said on that point, but I recollect perfectly that I 
was impressed with the idea that he could not be 
defended, if the charge was either for writing -or 
publishing the Prospect Before Us, for these facts 
were too: notorious to be called in question. But 
did then think, and always since have thought, 
that he might be defended on the ground of the 
unconstitutionality. of the sedition law. 

Mr. Randolph. Do you mean, when you say 
that he might be defended on the ground of ‘the 
unconstitutionality of the sedition law, that-you 
-would not have defended him on any other ground, 
such asa flaw in the indictment, or a misstate- 
ment of the matter of the book in the indictment? 

‘Mr. Hay. Most-certainly, sir, I meant to take 
advantage ‘of any mistake or defect that might 
appear in the indictment or in the evidence ; and 
ahat may be evinced by recurring to my objection 
against the witnesses who were concerned with 
Callender in the publication, when I told one of 
‘them that he was.not bound to give testimony 
which would .go to criminate himself. 


P, N. Nicholas, called. : 
Mr. Key. Do they ever arraign a person fora 
misdemeanor in Virginia ? 
Mr. Nicholas. I do not recollect that they do. 
John Montgomery was called in at the instance 
of Mr. Nicholson, who desired him to explain 
some parts-of his testimony. 
. Mr. Montgomery. When was before this hon- 
orable Court the first time, I stated that I should 


not be able to state all the charge delivered by. 
Judge Chase at Baltimore, or any particular part. 


in‘ the precise language which he used. From 
the examination.of a -great-number of witnesses 
befcre this honorable court, Lam induced to be- 
lieve that I have been misunderstood. When I 


first used the word Administration, I used it not: 
asthe precise word he uttered, but what -struck 
my mind as being his sense. The judge seemed: 
to lay down a proposition that the administration | 
of Government was so and sso, and stated that 
their acts were not guided by -a view to pro- p: 


mote the general welfare, but. principally to 


keep themselves.in the possession of unfairly ac- 
quired power... I thought the judge explained his 
position by his allusion to the repeal of the law 
creating the sixteen circuit judges, the general 
suffrage law of Maryland, and the contemplated 
alteration of the Judiciary law. of that State. I 
did not mean to state that he said Mr. Jefferson 
was weak or feeble, but that the Administration 
or the Government was so... This is the impres- 
sion I then had, and now have, with respect to 
that part of the charge. But I did not then say, 
nor-do I now, that I use -the precise words of 
the judge; but I think I follow-his spirit and his 
meaning. : 

Mr. Nicho. 


Ison. “At the concluding part. of ‘the 
charge, did Judge Chase recommend it to the jury 
when they returned home, to use their influence 
to prevent the passage of the Judiciary bill, or 
-was that an inference from what he delivered ? 

Mr. Montgomery. That part of the charge:was 
in the-express words, and not an inference at all. 
I recollect that shortly after I had a conversation 
with several gentlemen, who concurred with me 
in opinion that these expressions were used; and 
I recollect that on the very day the charge was 

ublished in the Anti Democrat, or the day after, 

called these expressions to the recollection: of 

the son of Judge Chase, and observed that these 
parts were omitted in the printed statement. — 

| Mr. Harper. I am desired by Judge Chase to 

make of this honorable court the request contained 

| in the following letter, which I will read: . 

“Mr. Presipent: The state of my health will 
not permit me to remain any longerat this bar. It 
is with great regret I depart before I hear the 
judgment of this honorable court. If permitted 
to retire, I shall leave this honorable court with 
‘an unlimited confidence in its justice; and I beg 
leave to present my thanks to them -for their pa- 
tience and indulgence in the long.and tedious ex- 
amination of the witnesses. Whatever may be 
the ultimate decision of this honorable court, I 
console myself with the reflection that it will be 
the result of mature. deliberation on the legal tes- 
timony in the case, and will emanate from those 
principles which ought to.govern theshighest tri- 
bunal of justice in. the United States.” 

The President observed that the rules of the 
Senaté did not require the personal attendance of 
the respondent; whereupon Judge Chase bowed 
in a very respectful manner, and withdrew. 

Mr. Hay came again to the bar to explain the 
motives which induced him to undertake the de- 
fence of Callender. He said he was not without 
some hope-that his arguments against the uncon- 
stitutionality of the sedition law, although they 
‘might not be conclusive with the court, would 
nevertheless have some weight with the jury, 
and might operate to produce the acquittal of Cal- 
dender. 

Mr. Randolph. -On behalf of the Managers, I 
have to request of the court that further: progress 
‘in the-trial be’ postponed. until to-morrow, in order © 
to give those gentlemen who follow, time to di- 
gest, compare, and collate. the great volume of tes- 

; jimony-which'has-been given: -We-shall beready 
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to proceed to-morrow. There isalsoanother reason | and apply that epithet to the members of the Le- 


för this request; we expect’ hourly some import- 
ant witnesses, and are in hopes that they will 
make their appearance in town before the next 
meeting of the court. If, however, this should 
not be the case, we shall proceed- without them. 
If they come, we presume we shall be permitted 
to take the benefit of their testimony. 

President. I understand that gentlemen have 
nothing further to offer. j 

Mr. Randolph. Not, sir, at this time. 

Mr. Harper. I beg leave to state that we do not 
join in the motion for delay, though we do not 
oppose it. 

President. Is the course of the arguments on 
each side understood ? 

Mr. Nicholson. We understand that the Man- 
agers will open; that reply will be made by the 
counsel for the respondent, and that the Managers 
will then close. : : 
oSMr. Key. This'is the usual course, and we have 
‘no objection to it, | i 

“The Court then rose. 


“ 


Wepnespay, February 20. 


The Court was opened at ten o’clock. 

Present: the Managers, accompanied by the 
House of Representatives in Committee of the 
Whole; and the counsel of Judge Chase. 

’ Mr. Nicholson. We expected a witness from 
Virginia; but he has not arrived: a witness, how- 
ever, from Maryland is present, whom we wish 
to examine. 

Philip Stewart, sworn. 

“Mr. Nicholson. Were you a member of the 
grand jury summoned to attend the circuit court 
held at Baltimore, in May 1803 ? 

Mr. Stewart. I was. 

,. Mr. Nicholson. Do you recollect any particular 
‘expressions. used by Judge Chase in his charge to 
the jury ?- 

Mr. Stewart. I have but an imperfect recollec- 
tion. I have never seen the charge, nor have I 
heard it read since it was delivered. 

Mr. Nicholson. Had you not some reason for 
attending to the charge, other than your duty as 
‘a grand juror? 

“Mr. Stewart. There were some things which 
struck my mind with some force. © 

Mr: Nicholson. Had you not been a member of 
the Legislature of Maryland ? 

Mr. Stewart. I had. 

...Mr. Nicholson. Did he not throw some censure 
upon the members of that State Legislature ? 
Mr. Stewart. I felt something of the kind, but I 
‘eafinot:tell. his expressions. 

Mr. Nicholson. Do you recollect his speaking of 
thé sons of some gentlemen who had assisted in 
framing the constitution of Maryland; what were 
his ‘expressions ? i 

“Mr. Stewart. If I-were to hear the charge read 
‘E-could péthaps point them out. : 

: Mr. Nicholson. I will. state. the. question more 
precisely.—Did he use the words degenerate sons, 


gislature ? : 

Mr. Stewart. To the best of my recollection he 
did; he spoke of degenerate sons of fathers who 
had formed the constitution of the State, which 
they were about to destroy by the introduction of 
the general suffrage bill. xe 

Mr. Nicholson. Did he recommend to the grand 
jury when they returned home, to use their influ- 
ence to have such men elected as would: vote 
against the judiciary bill then pending before the 
Legislature ? 

Mr. Stewart. I do not recollect. 

Mr. Harper. I will ask you, sir, whether ‘the 
word degenerate was inferred by you, or did you 
actually hear it. 

-Mr. Stewart. I believe I heard it. 

Mr. Martin. Have you everseen any publication 
of the charge? 

Mr. Stewart. I have not. © 

The President. If. no further witnesses are to 
bé-introduced,I would inquire whether gentlemen 
consider it necessary to detain those who have 
been examined? ` T et 

Mr.Nicholson. It ispossible that gentlemen may 
differ in their account of the testimony; but if 
there is no dispute on that point the witnesses [ 
think may be discharged. : 

_Mr. Martin. There is a list ofthe grand jury 
summoned at the circuit court in Delaware; I do 
not know for what it is filed ; until we are informed 
on that point we shall be under the necessity of 
detaining the witnesses from that State. Is it in- 
tended to show that there were men of different 
political sentiments on that jury ? 

Mr. Rodney. We have nothing more to prove 
from that list than what has already been stated. 

Mr. Harper said the counsel for the respondent 
would have no objection to discharge all the wit- 

nesses; but must object to discharging part -of 
them. s 

The President. Ifthe gentlemen do not agree 
upon the discharge of the witnesses, I will take the 
sense of the Senate upon the point. 

Mr. Harper. The particular situation of Mr. 
Tilghman’s family requires his return to Philadel- 
phia. I must therefore request that his further 
attendence be dispensed with. 

The Managers consented, and Mr. T. was dis- 
charged. 

The question was then taken by the President 
on the discharge of the witnesses, and lost; there 
being sixteen votes in the affirmative; and seven- 
teen in the negative. 

Mr. Rodney requested the dischargeof the wit- 


‘nesses from Delaware ; which being consented to 


by the respondent’s counsel, they were discharged 
It may be proper here to notice that, from time 
to.time, during the trial, witnesses were discharged 


‘with consent of the parties. 


' The'testimony having been closed on both sides, 
Mr. EarLy rose, and addressed the Senate as 
follows: 
<Mr. President—There is no attitude, in which 
the Government of this nation can be viewed 
more completely demonstrative of the efficacy of 
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its principles than that in which it is now placed. should be left exclusively to the judgment of those 


We are:now occupied in an act.well calculated to 
testthe practicability of those’ principles, and to 
prove their. fitness or unfitness for the condition 

of that country over which they are destined to 
rule. There is presented before this great depos- 
itory of national justice, a highly important ofi- 
cer of the Government, charged with acts violative 
of some of its teading and most essential princi- 
ples. An officer who has been clothed with the 
function of administering toa great and rising 
people the blessings of freedom in their most vital 
relations, is the object against whom charges of this 
serious ‘nature are exhibited. He'stands charged 
with violating the sacred charter of our liberties, 
and with setting at naught the most holy obli- 
gations of society. He stands charged with per- 
verting the high judicial functions of his office for 
the purposes of individual oppression, and of stain- 
ing the pure ermine of justice by political party 
spirit. These charges are founded upon transac- 
tigns which have passed. in review before an in- 
quiring world, and which in the estimation of the 
representatives of the American Government have 
cast a.foul reproach on their national character. 
To this tribunal have they appealed for a vindi- 
cation of that character. 
for the preservation of the dearest principles of 
their liberty, and for the sure support of their most 
sacred rights. It is here they must enter the com- 
plaints of the nation. It is here they must drag 
the guilty to punishment. : 

The first article, preferred by the House of Rep- 
resentatives in support of their impeachment, 
charges a conduct upon the respondent, which 
strikes at one of the most vital principles.of the 
Government of this nation; the right of “trial by 
an impartialjury.” It ought never to be forgotten 
that the deprivation of this right was one of the 
injuries for which the people of this country put 
to the risk of a revolution all that was dear. Nor 
ought it to be forgotten that the security of this 
right forms one of the great safeguards of the Fed- 
eral Constitution. “In all criminal trials the ac- 
cused shall enjoy the right to a speedy and public 
trial by an impartial jury of the State and district.” 

The relative rights of judges and juries have at 
some periods of judicial history been so little. un- 
derstood, and the limits of each so indistinctly 
marked, that the benefits of the institution of jury 
trial were left much at the mercy of arbitrary. and 
overbearing judges.. But it was reserved for the 
honor of ‘modern times to dissipate this uncer- 
tainty so baneful to justice, and to.fix down the 
establishment upon its only proper foundation ; 
that of “the right to determine ‘without control, 
both the law-and the fact in all criminal cases 
whatsoever. ‘This right has now been solong prac- 
tised upon in the United States, and may be con- 
sidered as so well established, that it is scarcely to 


be expected we shall witness upon that point any |. l: es ! A 
‘from him, by a prejudication of his case; it was 


difference of opinion... Still less is it to be expect- 


ed that we shall witness such difference, when. | e ir ty. ¢ 
we are discussing principles which apply to cases | were to compose his jury should be converted 
capital. In:such case it is the glory of the laws: 


of this country, that the offence of the accused | 


Hither do they appeal | 


‘least liable to be swayed by the weight of accu- 
sing influence. It is no part of my intention to 
deny the right of judges to expound the law in 
charging juries. But it may be safely affirmed 


‘that such right'is the most delicate they possess, 


and the exercise of which should be 
the utmost caution and humanity. s 

The accused shall enjoy the right to a “trial by 
an impartial jury”. We charge the respondent 
with deliberately. violating this important provi- 
sion of the Constitution, in arresting from Jobn 
Fries the privilege of having his case heard and 
determined by an impartial jury; for. that the 
respondent took upon himself substantially to de- 
cide the case by prejudging the law applying 
thereto, at the same time accompanying the opin- 
ion thus formed and thus delivered, by certain ob- 
servations and declarations calculated necessarily 
to create a prepossession against the case of Fries 
in the minds of those who had been summoned 
to serve upon the jury, thereby making them the 
reverse of impartial. 

These were the acts of a man, who, from his 
own declarations, appears to have well understood 
upon what points the defence would turn. It was 
the act of a man, who, it appears, had been well 
informed of all that passed at the previous trial of 
Fries; who knew that there was no dispute as to 
facts, and that the whole of the defence depended 
upon. the discussion and determination of those 
very principles of law which he had thus pre- 
judged, and upon the application of those authori- 
ties which he had thus excluded in the hearing 
and very presence of those who were to pass upon 
the life and death of the accused. No argument 
had been heard from counsel; no opportunity had 
been afforded to prove that the offence committed 
did not amount to the crime charged; no defend- 
ing voice had been raised in behalf of the accused; 
but, without being heard, and without having had 
any opportunity to be heard, his case was adjudged 
against him. I say, adjudged against him with- . 
out the chance of being heard. For surely the 
case was adjudged against him, when the only 
point upon which it was defensible was deter- 
mined against him, and that determination pub- 
licly announced from the bench. That this was 


guarded by 


done before the accused could possibly have had 


a chance of being heard, is placed beyond contra- 
diction by all the testimony. And that the judge 
knew the point which he thus prejudged, to be 
the only ground upon which the defence rested, 
is perfectly clear. For, from his own declarations 
at the time of announcing the opinion, it appears 
that he was well acquainted with all that had 
passed at the previous trial of Fries. 

But, sir, we must look further into the progress 
of this transaction.. It was not enough that the 
poor, trembling victim of judicial oppression 
should thus have his dearest privileges snatched 


not enough that the impartiality of those who 


‘into a prepossession against him, by the imposing 
authority of solemn declarations from the bench; 
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highest possible offence which.can be committed 
in a state-of society. The punishment annexed 
to its commission, was the highest-possible pun- 
ishment known to our laws. The accused was, 
therefore, entitled to every possible indulgence. 
In favor of life, not only every possible ground: 
should: be occupied by counsel tothe jury, but 
every possible argument listened to and weighed: 
with patience. and forbearance; and “it should 
never be forgotten that Judge Chase had’such-a 
conduct set as an example before him, in-a:pre- 
vious trial of the same case, Yes, sir, a brother: 
judge of his, who has since gone to the worldof: 
spirits, had set him an example conspicuous for: 
the purity of its excellence, and which’ should’ 
‘have arrested his career ‘in the commission of this: 
cruel: outrage upon all humanity. But Judge: 
Chase: predetermines the law, then prohibits. the: 
counsel from proving to the jury that the law wis 
not as laid down. This was, in effect, ani extin- 
guishment at once of the whole right‘of jary trial. 
All the: privileges and all. the benefits:of that in-- 
stitution were swept at: once from an: American: 
court of justice, and scarcely the external: form: 
preserved. The law. was ‘predetermined: by the- 
Judge, and the accused was debarred from: plead: 
ing it to the jury.- Of what avail is it, sir, that: 
the jury should be made judges of law and of fact, 
when the law is not permitted to. be. expounded: 
to them? Of what availis it that the accused: 
should have a trial by jury, when he is prevented: 
from stating and explaining to the jury the only: 
grounds upon which his case is defensible? The 
right to hear and determine facts is not more the 
right of a jury, than the right to hear and deter-: 
mine the law. To deprive them, then, of the 
privilege of hearing and determining the law, is- 
as much a violation of their rights; as to deprive. 
them of the privilege of hearing: arid determining’ 
facts. ‘The right of the accused to: be: heärd upen: 
the: facts; tothe jury/is not more ‘his: right, than: 
the right of being heard upon the law, to the jury: 
To deprive him, then, of the privilege of being 
heard upon the law, to the jury, is as much: a: 
violation of his rights; as to deprive him of: the: 
privilege of being heard: upon the facts to the jury. 
But, sir, we are assailed by a-train of reasoning 
on the part of the respondent, in exculpation of: 
his conduct, which it may be proper to notice in 
patt at this stage of the argument, He informs: 
us in-his answer, that the law of treason having: 
been solemnly settled by prior adjudications, he was: 
not at liberty to depart from the principles-so'set- 
tled, even had he thought them iveorrect; andhe 
enters into lengthy discussion to show the impor- 
tance of uniform adherence tø-doctrines properly: 
considered and solemnly: established. It is! no: 
part of my intention to dispute either the correct= 
‘hess of: the decisions previously made upon the 
Constitutional doctrine of treason, or-the propriety 
of an adherence to those decisioAs on the:part of 
Judge Chase.. For although.I:consider both: ex- 
tremely questionable, they yet appear’ to -me to 
constitute no part’ of the: present inquiry: This 
inguiry-is whether the judgeswas: authorized or: 
[canbe excused for delivering: an’ opinion upon” 


but the small remaining, darling hope of life, was 
tobe smothered by a preclusion of his counsel 
from arguing, the law to the jury. This- fact, 
though sternly denied in the answer of the res- 
pondent, has, nevertheléss, been established‘in a 
manner which must irresistibly foree conviction 
upon the mind. Mr. Lewis affirms it positively. 
Mr. Dallas confirms it in a manner peculiarly 
sttong.: Not being himself present when the 
opinion was delivered to the bar, he reeeived from 
Mr. Lewisa statement of what had* passed, and; 
in an address to the court afterwards, repeated 
distinctly this statement, and particularly that part 
which’ attributed to the judge a declaration, that, 
if the counsel had anything to say upon the law, 
they must address themselves to the court and not 
to the jary.” To this statement no reply was made 
by the court, either correcting or denying it. Thus 
stands the evidence in the affirmative: “Opposed 
to ‘this we have the negative testimony of Messrs, 
Rawle, Tilghman; and: Meredith; who have-no 
réeollection of any such: declaration. I, address 
myself to those who well know the diffrence 
between affirmative and negative testimony. I 
address myself to those who well know the estab- 
lished ‘rule in the law of evidence, that the testi- 
mony of one affirmative witness countervails that 
of many negative’ ones; and I am sure that I 
address. myself to those who must feel the com- 
plete. coincidence of this rule with the dictates 
of: common sense. Upon this ground alone we 
might safely rest our proposition; but, sir, we will 
not rest ithere. It appears. from the testimony 
of the witnesses on both sides, that almost every 
observation from the counsel to the court, on the 
second day, was predicated upon the idea that 
something had: been. said on ihe preceding day, 
restrictive of their privileges. These observations, 
although addressed to the court, and carrying-this 
feature prominent in their face; were neither con-- 
fadicted nor corrected by the court. This-was- 
a'Strong:tacit‘admission of the correctness of the 
id pom whick they were bottomed. But, siz, 
we have not only this tacit admission, but we have 
in testimony, this'strong and impressive declara- 
tion from Judge: Chase; that “the counsel might 
be heatd in opposition to the-opinion of the court, 
atthe hazard of their-ehardcters.” : 

< But, Mr. President, we have the positive admis-: 
sion of: the respondent, in: page 18 of his answer, 
that certain-observations were made by him con- 
demning the use‘of common-law authoritiés upon 
the-doctrine of treason, and also condemning au- 
thorities under-the'statute of treasons, but prior to 
the English Revolution.. [Here the passage was 
- -Yead.] “By a recurrence to page:22 of the answer, 
z itwill be found that the respondent admits that 
ih sbservations of his were made on the first 
i, sir, nothing of all this is remembered: 
s Rawle; Tilghman, or Meredith. How 
en; how extremely light, must: their bare: 
of Heetion weigh against the positive 
sstimiony. of Messrs. Lewis and Dallas! 
position: as -uneontrovertibly 
f WE eed to observe that the-of 
fence with which’ Pries* stood: charged, was the 
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the law. before counsel were heard-on the part of | to have acted. Indeed, sir, the respondent’ must 
the aceused, and for debarring counsel trom the | himself have considered the transactions of the 
exercise of their Constitutional. privilege to ad- | second day, as dangerous topics. He has touched 
dress the jury on the lawas well as. the facts, | them lightly-indeed. If his conduct had been so 
thereby making the opinion thus prejudged and free from blame as is contended in the answer, 
thus extrajudicially delivered completely decisive | why was an- appearance: of. fairness to be cast 


of the case. And give me leave to say, sir, that. 


the reasoning, resorted. to by the respondent to 
excuse this conduct on his part is, in my opinion, 
an aggravation of his offence. It ts of importance 
truly that juries should be guarded against im- 
popa impressions from counsel, by having the 
aw previously explained to them! And it isa 
favor to counsel to be informed that: the. ground 
they mean. to occupy. is not: tenable, that they 
may: look: out for: other resources! Would not 
thie reasoning go to authorize a judge in all crimi- 
na. 


cording to this doctrine, than.to inform himself 
of the facts, as in Fries’s. case, and: then, before 
any trial is had, settle the law; at the same time 
prohibiting counsel from arguing that to the jury. 
And if the reason that the law has been. so sol- 
emuly settled that it cannot be departed. from is 
to form an excuse, the more settled: the law, the 
longer practised upon, the stronger the reason. 
In: every case of murder or theft then it is to con- 
fer a favor on the counsel to inform them what 
grounds are not tenable. It is of importance to 
instruct. the. jury what the law is upon the case, 
that they may be guarded against improper im- 
pressions, and then to render this object effectual 
prevent the-counsel from arguing the law to the 
jury. In the case of Fries I hold it that the 

nowledge of the. judge that the case depended 
solely. upon legal. principles: is-a circumstance 
highly aggravating his offence. He knew that 
there was no dispute as to facts, and that by thus 
prejudging the law, he fixed the destiny of the 
accused. But it was material to do this to guard 
the: jury from: improper impressions! My: God! 
has it-come'to-this? And is this the amount. of 
our boasted Constitational right of jury trial, that 


they whose exclusive right it is: to determine- 


both the law and the fact, are to be guarded from 
improper impressions. by the prejudged, extra- 
judicial opinion of him: who possesses no right to 
determine either! ; 

‘We are told by the respondent, that he not 
only never interdicted the counsel for Fries from 
arguing the law- to the jury, but ;that he after- 
wards on the next day expressly offered to let them 
take as wide a range-as they pleased. Mr. President, 
Imust confess I have been: disappointed. I had 
expected that much of the defence against the first 
article would. have rested upon the transactions 
of that day. -I had so expected, not because of 
any opinion of my.own, that from them any sub- 
stantial excuse could.be extracted; but because 


public opinion had somewhat inclined to rest an | 


excuse upon that foundation.. For myself, it has 
been my misfortune to be unable to perceive in this 


part.of the transaction: any features: other than- 
such as afford additional proof-of the unjust..and| 
-oppressivé intent with which.the judge appears. 


prosecutions to settle the law before. the case 
was heard? He has nothing else to do, sir, ac- 


over the scene by having’ papers recalled. upon 
which the opinion had been: written, whilst the 
opinion itself remained? A short view of: this 
part of the transaction may not be unimportant. 
lt.may afford ussome strong proofs of the motives 
of the respondent.. We are’ involuntarily led to 
inquire why the papers: were recalled? “Was it 
because of the oppressive: tendency with which 
they operated upon-the:case of the aecused ?. “Was 
it because of any conviction: on the: part:of the 
judge of the impropriety of the steps he:had-taken, 
or’compunction for the cruel situation in- which 
he had placed poor Fries? No, sir! The papers 
were recalled because of the firm and manly stand 
madeby the counsel. Itwas because those counsel 
were men of character, too independent, and were 
governed by a sense of duty too- high. to submit 
to such a prostration of their rights. The deter- 
mination to recall the papers was not taken 
until after it was seen that the. counsel would 
abandon their cause rather than acquiesce ina 
| conduct so oppressive and so injurious. i 
This recalling of the papers was a farce acted 
for the purpose of giving a specious appearance to 
| the face of things; but the folly thereof could 
only he exceeded by the criminality of the first 
act. Was the crime. the greater because the 
opinion was written? . Was it the act.of writing 
the opinion and throwing down the paper to the 
bar which constituted-the evil to Fries? Or was 
it the formation of a prejudged and extrajudicial 
opinion completely decisive of the case, and the 
communication of that opinion in the. very: pre- 
sence of those who were to try:the accused? In 
my opinion it was the last. The evil was com- 
plete by the act of prejudication, and withdraw- 
ing the paper could have no possible effect. .The 
case of the accused had been predetermined— 
had been extrajudicially predetermined—prede- 
termined by the judge who. had no right to de- 
termine it at all; and the counsel were eft to the 
forlorn hope of convincing the judge that the 
opinion delivered by him was erroneous. “They 
‘ might be heard in opposition to. the opinion of: 
‘the court:at the hazard of their. characters.” 
This is his declaration on the second day. 

If then I were asked, as were: Fries’s counsel. 
on the second day, by the other judge, and as I 
know many are now disposed. to ask, whether, if. 
an error had been committed, I would not suffer. 
it-to be corrected? I would answer-that this was 
an act which from its nature admitted: of no.cor- 
rection. It was a crime complete in its perfor-- 
mance, and. complete:in all -its -baneful .conse- 
quences... Repentance, even had there been any, 
could. have afforded no relief; -it.came:.too: late. 
As well might a man, after he had inflicted-a 
mortal wound. upon: another;ask- to: be-forgiven, 
because before:the death of the -wounded-:he was: 
brought.to.relent, from “an-apprehension: of the 
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When we review the ground which has been 
already travelled over; when in that review we 
behold an American citizen summoned to the bar 
of justice to undergo a trial in which his life is at 
stake; when we behold his judge, contrary to all 
precedent, and in violation of every feeling of hu- 
manity, pre-occupying the only ground upon which 
the case of the accused was defensible, and closing 
upon him this only possible avenue to safety, truly 
I feel that my feeble powers of language are not 
competent to a description of the scene: it must 
be-left to the strong expression of silence. For 
this transaction, then, in the name of the Ameri- 
can people, we denounce Judge Chase. We de- 
nounce him for invading their most valuable pri- 
vilege, the trial by jury. We denounce him for 
taking into his own unhallowed hands the dispo- 
sal of the life of an American citizen, and we 
invoke the justice of the nation to expiate by the 
proper punishment, this unholy sin. 

The second, third, and fourth articles, exhibited 
by the House of Representatives, charge the de- 
fendant. with a course of conduct. upon a par- 
ticular trial which affords many grounds of ac- 
cusation. In this case it is true no unfortunate 
individual was charged with an offence which 
demanded his life as an expiation ; yet, sir, there 
were other rights involved equally sacred in the 
laws of a free country. The liberty and the pro- 
perty of the accused were the price ofa conviction. 
In casting our eyes over the ground upon which 
the different scenes of the transaction now about 
to be examined are spread, we are struck with a 
feature not usual in the history of human con- 
cerns. It would seem that even the restraint of 
appearances was no longer felt. We find the 
respondent setting out with a conduct, which 
seemed to prove that the fate of the accused was 
fixed. We find him pursuing a system of con- 
duct throughout, which arrested from the: ac- 
cused some of his established and most valuable 
privileges. We find him endeavoring to heap 
shame and odium on those who occupied the sta- 
tion of advocates, because they would not tamely 
yield to his unwarrantable invasion of long estab- 
lished rights. . i 

Mr. President, notwithstanding the labored at- 
tempts made by the defendant. in his answer to 
exculpate himself from imputation in compelling 
Mr. Basset to serve.upon the jury in the trial of 
Callender; yet, sir, I must be permitted to say 
that those attempts appear to me to be only the 
exertions of. a mind conscious of impropriety, 
and seeking to impose upon the understanding of 
others. The test adopted, by which to try the 
impartiality of the jurors, in that case may pos- 
sibly by some be held a correct one; but the man- 
ner of applying that test as then practised upon, 
is what I believe can be accounted for upon no 
other supposition than that of a determination on 
the part of the judge to procure the conviction of 
the accused. Upon what other principle can it 
be accounted for, that the jurors should. be asked 
whether tltey had formed and delivered -an opin- 
ida upon the charges laid in the indictment, when 
they knew, not and were. not suffered to know 


consequences. In my opinion, Judge Chase had 
committed the sin not to be repented: of. 

As to the proffered. permission to the counsel, 
on the second day, that they might proceed with- 
out the restrictions before imposed, it has been my 
misfortune to be unable to. perceive either any 
proof of a disposition to relent on the part of the 
judge, or any privileges to the counsel which placed 
them or their client upon ground more advantage- 
ous than that on which they had before stood. On 
the contrary, I think I perceive, in the whole of 
the judge’s conduct taken together, on the second 
day, a deliberate design to impose upon the un- 
derstanding of those present, by exhibiting the 
external form of fairness, whilst he continued to 
hold on upon the substance of injustice. For, not- 
withstanding there appeared from his expressions 
at first a disposition to permit the counsel to argue 
the cause without any restraint, yet it ought to be 
kept in constant recollection, that, when brought 
to explain himself, the general permission which 
had been thus apparently given was subjected to 
restrictions of very serious import. The counsel 
were permitted to argue the law to the jury, but 
the manner in which they should do so would be 
regulated by the court. The counsel were per- 
mitted to lay down the law, but'should not read 
cases which were not law. That common-law 
cases, and cases under the statute of treason, but 
prior to the revolation in England, were not law, 
and should not beread. Look atthe consequence ? 
The counsel might argue the law to the jury, but 
were interdicted from the use of those authorities 
which in their opinion bore most ‘strongly upon 
the case, and upon which, it was within the know- 
ledge of the judge, they had principally relied in 
the prior trial. ‘They might lay down the law to 
the jury, but should not read cases which were 
not law. And who was to determine whether the 
cases offered by counsel were or were not law 2 

‘he judge. And pray, sir, was not the right of 
the jary to determine the law as effectually in- 
vaded by the judge taking upon himself to deter- 
mine each case as it was offered, as their right 
was invaded by the judge determining upon the 
whole together? : F- maintain, sir, that it is not the 
right of the judge in criminal, and especially in 
capital causes, to determine that any case is not 
law: for, if he can determine that question as to 
a single authority, and upon that ground arrest it 
from the jury, he may do so as to all, and thus as 
effectually abolish the great privilege of trial by 
jury. [know.it may be objected to this reason- 
ing, that unless some restriction is imposed upon 
counsel, they may abuse their privileges by read- 

: Ing anything, however inapplicable to the jury. 
so This, sir, is to suppose an extreme case, and it is 

. mever-correct to reason from extreme cases. Itis 

no proof against a privilege, that it is subject to 
_ And there is security against extreme 
š privilege from the regard which pro- 


eo-necessarily feel for their professional 


are, "resident, we might close the argu- 
ment upon the first article 3 but it is nat. possible— 
no, sir, not. possiblehere to.stop our reflections. 
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what- those charges were? Why else could it 


be laid down by the judge, that. because the indi- | 


‘viduals. called to serve upon the jury did not 
know what charges were in the indictment, (hav- 
ing never seen it nor heard it read,) that therefore 
they could not have formed and delivered an opin- 
ion upon the subject? . And why else did the 
judge, when. this’ monstrous logic was contra- 
dicted by the fact-of one of the jurors delivering 
in open court an opinion upon the whole subject 
of those charges, without having seen, or heard 
the indictment read ;:why‘else did the judge, in 
the teeth ofthis. damning fact, order the jurors 
sworn?’ Eo a 

Every juror sworn might, like Mr. Basset, have 
formed and delivered an opinion which concluded 
the conviction of ‘the ‘accused, and yet because 
they did not know that the subject-matter of such 
opinion constituted the charges in the indictment, 
having neither seen it nor heard it read, the ex- 
pression of such opinion created -no ‘disqualifica- 
tion. Unworthy evasion! An evasion which 
prevents the doctrine of disqualification in a juror 
from receiving any practical operation. * An eva- 
sion which effectually puts at: naught that princi- 
ple of. the Constitution so- often adverted to ina 
former. part ofthe argument, that “the accused 
shall enjoy the right of a trial by an impartial 
jury.” Upon this point I beg leave to read two 
authorities. [Mr. Early here cited 3 Bac. Abr. 
176, and Co. L. 157.] i 

But we are told by the respondentin his answer, 
that the declaration made by Mr. Basset did not 
disqualify. him, because it contained no direct 
opinionas to the guilt of the traverser. This I 
understand to be the amount of all the labored rea- 
soning and nice distinctions drawn by the respond- 
ent upon this point. There is, sir, a plain common 
sense rule to govern us upon this subject, which 
in my opinion is as safe in its application as it is 
reasonable in its principle. A juror must bein- 
different. How must he be indifferent? What 
kind of indifference is this which is made neces- 
sary? The manner in which Judge Chase has 
stated and explained this rule is certainly calcu- 
lated to confuse and mislead. “The juror, says 
he, must be indifferent between the Government 
and the accused as to the subject-matter.” 

Must the juror in reality be indifferent between 
the parties as to the subject-matter of prosecution 
only? Will nota prejudice against the accused? 
flowing from other causes, create a disqualifica- 
tion? Laddress myself to those who well know 
that partiality arising from a variety of relations 
in society, as well as prejudice arising from a 
variety of causes, destroys that character of in- 
difference necessary to render a juror competent, 
and that this partiality or prejudice need not re- 
late to the subject-matter of prosecution. 

So also I apprehend that character of indiffer- 
ence is: as effectually destroyed by a-prejudice as 
to the subject-matter, without any prejudice as to 
the person... I mean the prejudice of a prejudica- 


tion of the criminality of the subject-matter. We 


meet with the rule every day, thatitis good cause 
of challenge to a juror that he hath expressed.an 
8th Con. 2d Szs,—11 


| opinion upon the subject-matter of prosecution. 
; Wherefore then the manner of stating the rule, 
which we find adopted in the answer? Most evi- 
i dently to suit. the respondent’s case. What, sir, 
must a juror, to be so prejudiced as to be disqual- 
ified, have expressed an opinion not only that the 
| subject-matter-of prosecution was criminal in law, 
but that the person prosecuted was the author of 
the-crime?~ Yes, sir, according to the doctrine of 
the answer, he must have prejudged both law and 
Jact. In other words, although Mr. Basset had 
formed and delivered an opinion that such a book 
as “The Prospect Before Us,” came within the 
sedition law, yet, not having said that Callender 
was the author or publisher, he was still a com- 
petent juror. Suppose a man indicted for murder, 
im a case where there is no dispute as to the fact of 
killing, (and here there was no dispute as to the 
fact of publishing,) but the defence set up was that 
he was excusable. A juror has given his opinion, 
in reference to the act, that such a killing does 
| amount to murder, but without saying that the 
person prosecuted was the murderer; will any 
man say this expression would not disqualify him? 
‘Iam bound to presume not. Sir, in the case of 
| Callender, although Mr. Basset did not say that the 
| person prosecuted was guilty, yet he did in effect 
| say that whoever wrote or published the book 
| was guilty. And give me leave tò remark here 
that in prosecutions for libels, the question of law, 
as to their criminality, is generally the only ques- 
tion of dispute. The fact of publication is one 
about which there seldom occurs any difficulty, 
and has to be proven merely because not admitted. 
To have expressed an opinion then upon the 
question of law in such cases is substantially to 
have prejudged the whole case. A jugor under 
such circumstances cannot be called Wapartial. 
As well might it be alleged that Judge Chase 
himself was impartial, as to the case of Fries, af- 
ter he had delivered the opinion which we have 
before discussed. i 
We are told in the answer that the guilt of the 
traverser was not prejudged by Basset, for another 
reason; that as the charges to make them erimi- 
nal must have been false, so Callender might 
have exculpated himself by proving their truth. 


| But, sir, the traverser was at liberty to rest his 


defence either upon a justification or want of 
criminality in law, or upon both. He was not 
bound to disclose which, nor could the judge offi- 
cially know which. Both and each of these 
grounds were proper for the jury. to determine un- 
der the plea. The acquittal of the traverser then 
did not depend exclusively upon the proof of the 
truth of the charges. ; 

Again, we are told that the juror barely ex- 
pressed his opinion upon the book, as the contents 
thereof had been represented to him. The same 
may be said of almost every other case. Few, 
very few, jurors are spectators of a murder, or an 
act of treason. Any opinion they may have 
formed and delivered of the-actnal guilt. of the 
person charged must be, in nine-cases out of ten, 
from representation. Few, ‘very few, of the jurors 
who were summoned in the case of Fries, had 
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been: spectators of the acts which were alleged to 
have been treasonable;-probably not one of them. 
Yet. we learn from the answer of Judge. Chase, 
that in that very case several were repelled from 
serving, because of the opinions which they ac- 
knowledged they had given. Such opinions must, 
in nine cases out of ten, be bottomed upon repre- 
sentation. There are numerous secret crimes, 
which, from their very nature, preclude the possi- 
bility that an opinion concerning them, however 
positive, and. however decisive of the conviction of 
the accused, should be founded upon any previous 
knowledge of facts. And yet, sir, I presume no 
person will deny that, in such cases, a juror may, 
nevertheless, so express‘an opinion as to disqualify 
himself from serving. ^ : 
"But, sir, the scene rises upon us. We have now 
to.examine.a part of the transaction for which, I 
had supposed, human invention might be tortured 
for a palliation in vain. :I allude to the rejection 
ef, Mr. Taylors testimony. . The reason assigned 
for that rejection was, that the witness could not 
rove the -truth of the whole of any one charge. 
et us, for a. moment, examine the consequences 
of this doctrine. According to the judge’s own 
decisions then, as well as.his doctrine now, each 
charge laid in the indictment must. have consti- 
tuted a separate offence. For it is explicitly de- 
elared both by Mr. Hay and Mr. Nicholas, that 
when an application was made to continue the 
case, because of the absence of some material 
witnesses, the application was rejected, upon the 
ground that it did not appear from. the.affidavit 
filed that the witnesses, so absent, could prove the 
truth of all the charges. That proof of the truth 
of a part only, would be of no avail, and that the 
whole myst be proved to entitle the traverser to 
an acqu®@tal. Each charge in the indictment, 
then, must have constituted a separate offence; 
for the charges cannot be made to help each other 
büt: One charge, however, it seems might con- 
sist of different facts. This was the case with 
several in. that indictment. It was particularly 
the case with the very charge, the truth of which 
Mr. Taylor was ealled to prove. “The President 
was a professed aristocrat. He had proved faith- 
ful and serviceable to the British interest.” Here 


“was a charge made up of two distinet facts; so dis- 


‘tinet.in their nature, that the knowledge of their 
truth might not only rest with. different persons, 
bat was extremely likely not to rest with any one 
witness.: Pat the case of a man charged with any 
offence—murder, theft, or any other crime you 
please. There may be a string of facts upon the 
“proof of which the defence may depend; some 
“within the knowledge of one man; some within 
_ that..of another. Was it ever heard of before, 
_ that; because one witness could not prove the ex- 
“istence of all those facts, that, therefore, such 
wituess:should not be examined as to what he did 
know? Or, if some of the facts depended upon 
written testimony, was it ever heard of before 
that, therefore, a witness should not be examined 
as to those resting-on oral testimony? To these 
questions no man. will answer. in the affirmative. 
Why, then, was àn- unheard-of- and palpably ab- 


surd doctrine brought to bear.in Callender’s case 2 
Was the defence of justification, under the sedi- 
tion law of the United States, such an anomaly 
in its nature, that none of the established rules of. 
jurisprudence would apply to it? Wasita thing 
so entire in its nature, that it could not consist. of 
different parts? I have always been, taught, and 
the respondent’s answer confirms the. principle, 
that a defence must apply to the whole of:a 
charge. If, then, a charge consist of different 
parts, surely, so must the defence. Baut, according 
to Judge Chase, be the. parts ever- so many, they 
shall not be proven, unless the proof can, all be 
made by one witness, or unless it appear that the 
defendant has proof in reserve. to establish all.. I 
ask this honorable Court how it can appear that 
the defendant has proof in reserve applying to all 
the parts of a charge? Suppose a witness called 
to substantiate one part, how is it to be known. to 
the court whether there.is or is not other testimo- 
ny behind, in the: power .of the party, by which 
the residue. of the charge may be-established? We 
are told, by the respondent, that none of:the.ques- 
tions propounded to Colonel. Taylor had-any:ap- 
plication to the charge, except the first, and this 
only toa part of .the charge; and that. this ques- 
tion was repelled because no proof was offered as 
to the residue. I answer, sir, that ine jadge bad 
no right to know, nor were the counsel bound-to 
disclose whether there was such testimony.in rẹ- 
serve ornot. It is a new doctrine, sir, that-the 
legal admissibility of testimony is to depend upon 
what the party can afterwards prove by other tes- 
timony. Itis the right of the party to establish 
his defence as far as he can, and if he fail in es-. 
tablishing it completely, the evil is to himself 
alone. And, permit me here to add, sir that 
whether he succeed in establishing his-defence or 
not, is a. question for the jury to: determine and 
not the judge. The judge possesses -no'-right to 
determine, even. after the téstimony: is finished, 
whether that testimony has.or has not established 
the defence; still less, then, can he, before it is 
heard, determine that it will not make:good the 
defence. es 

We are told, in the respondent’s. answer, that 
his rejection of Colonel Taylor’s testimony. can 
be no proof of a determination-on-his-part to: op- 
press, as such an intention might have been grat- 
ified by the conviction of the traverser upon the 
‘other articles. This is true, very true, upon. the 
principle that the judge and not the jury was to 
determine the question of law in criminal cases. 
If the criminality of the charges in point-of law, 
was to be settled by the judge, his conclusion is 
certainly correct. But if, as I apprehend, the 
criminality of the charges was to be exclusively 
determined by the jury, then it was not entirely 
certain that the judge might have been sure of 
his object, notwithstanding the tenth charge had 
been proved. For aught he knew, or.ought to be 
presumed to have known, the jury-might have 
been of the opinion that the other charges did not 
come within ‘the sedition law, and. might have, 
therefore, given.a verdict of acquittal. 

But, Mr. President, this apart, it is anovel proof 
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of innocence to me, at least, that a man should 
have the magnanimous boldness to disregard ap- 
pearances. It is a novel proof -of innocence that 
aman should possess a spirit daring enough to 
insult the common sense of mankind. Yes, sir, I 
yield to the respondent the full share of glory, 
which he is desirous of adtumulating from this 
source. l 

The last of the three articles now under exam- 
ination goes.on-to charge the defendant with vari- 
ous acts of Injustice, partiality, and intemperance, 
highly derogatory to his character as a judge, and 
equally injurious to the reputation of the Ameri- 
can bench. Without fatiguing the patience of the 
honorable Court with an inquiry into the proofs 
and an investigation of the criminality of all the 
particulars here enumerated, I beg leave to call 
their attention to one part of the judge’s conduct, 
which appears to me to stand pre-eminent for its 
open defiance of all justice, and-its flagrant viola- 
tion of the Constitution of this country. Iallude 
to the refusal to continue thecause. The reasons 
assigned for that refusal, were, we learn, that it 
did not appear by the affidavit exhibited, and upon 
which the motion fora continuance was founded, 
that the witnesses, whose testimony was wanted, 
could prove the truth of all the charges laid in the 
indictment. This conduct, Mr. President, strikes 
me as being of the same family with the rejection 
of Mr. Taylor’s testimony. The charges in the 
indictment are in number many. They embrace 
a numerous collection of facts, some of them as- 
similated, others extremely variant in their nature, 
many of them involving legal difficulties as to 
their criminality. Under the plea of not guilty, 
to the indictment, it was competent to the tray- 
erser'not only to prove.the truth of the charges in 
point of fact, but also to prove that any of the 
charges were not criminalin point of law. It was 
competent for the defendant to prove the truth of 
a part of the charges, and to contend that the rest 
“were. not seditious. Both these grounds of de- 
fence were proper for the jury, and the jury pos- 
sessed the right-to pass without control upon both. 
With what propriety, then, could the judge pro- 
nounce from the bench that to entitle the accused 


This, sir, it was the exclusive right of the jury to 


The Co 


The Constitution of this cousiry has most 
wisely provid 


d, that “the accused shall have 


compulsory process for obtaining witnesses in his 
favor. Of what avail is this provision if time be 
not given for their attendance? Of what avail 
to grant the process, and, before the witnesses can 
by any physical possibility reach the place, force 
the accused to trial? This conduct, sir, is worse 
than mockery. It is an insult to the common 
sense of mankind. It is high treason against the 
majesty of the Constitution of a free country. 
The Constitution of the United States gives to 
the accused the right of process to compel the 
attendance of his witnesses. But, Judge Chase 
so administers, that the accused is indicted, arrest- 
ed, tried, convicted, and punished, all in the same 
term, whilst his witnesses are distant hundreds of 
miles, I 

After all this, Mr. President, surely we shall 
not be asked for proofs of corrupt intent. They 
are too thick upon every feature. of the transac- 
tions which have been examined. The defendant 
is, on all hands, acknowledged to possess an ac- 
quaintance with the laws and Constitution of his 
country, which yields not to that of any other 
man inthis nation. He is, on all hands, acknowl- 
edged to possess talents which might, do honor to 
any tribunal. With such knowledge and such 
talents, permit me-to ask, if it was within the 
compass of possibility that he should mistake in 
points so familiar as those in which he is charged 
with criminal conduct? Aithough all things are 
possible, yet there are things the extreme improb- 
ability of which defies belief. Among those I 
rank the supposition of mistake on the part of 
Judge Chase in the trial of James T. Callender. 
We might just as well be asked for proof of mal- 
ice in a ease where a man wilfully and without 
provocation kills another. In such a case as. the 
one how under consideration, the answer is, that 
the criminal intent is “apparent upon the face of 
the act. And there is a question, sir, which strikes 
me as applying itself with almost irresistible 
force to the present discussion: Can it be that 
such outrages should be committed upon the most 
ordinary principles of law and justice, and yet the 
conduct of the judge not be influenced by corrupt 
motives? Can it be that everything should be 
done to favor the prosecution and stifle the de- 
fence, and yet justice be administered “ faithfully 
and impartially and without respect to persons ?” 
But, if all this be insufficient, I pray this honora- 
ble Court to recollect the declarations of the 
judge in relation to the ease, as attested by several 
witnesses. 

The fifth and. sixth articles rest upon grounds 
so extremely simple, and so easily comprehended, 
that it appears totally unnecessary to fatigue the 
patience of the honorable Court by dwelling upon 
them. ete aie 7 

The seventh article is as follows: 

“hat at a circuit court of the Un 


} 
f 


1e United States, 
for the district of Delaware, held at Newcastle, 


| in the month of Jane, one thousand eight hun- 


dred, whereat the said Samuel Chase presided, 
the said: Samuel Chase, disregarding the duties 

of his office, did descend from the dignity ofa 
| judge, and stoop to the level of an informer, by 
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yefusing to discharge the grand jury, although 
entreated by several of the said jury so to do ; and 
after the said grand jury had regularly declared, 
through their foreman, that they had found no 
bills of indictment, nor had any -presentments to 
make, by observing to the said grand jury, that he, 
the said Samuel Chase, understood ‘ that a highly 
seditious temper had manifested itself in the State 
of Delaware, among a certain elass of people, par- 
ticularly in Newcastle county, and more espe- 
cially in the town of Wilmington, where lived a 
midst seditious printer, unrestrained by any prin- 
ciple of virtue, and regardless of social order ; 
that the’name of this printer was’—but checking 
himself, as if sensible of the indecorum which he 
was committing, added, ‘that it might be assum- 
ing too much to mention the name of this person, 
but ‘it becomes your duty, gentlemen, to inquire 
‘diligently.into this matter? or words to’ that ef- 
fect; and that with intention to procure the pros- 
‘ecution of ‘the printer in question, the said Sam- 
mel Chase ‘did, moreover, authoritatively enjoin 
on the District Attorney of the United States, the 
necessity of procuring a file of the papers to which 
he alluded, (and which were understood to be 
those published under the title of ‘Mirror of the 
Times and General Advertiser’) and, by a strict 
examination of them, to find some passage which 


might furnish the ground-work of a prosecution | 


against the printer of the said paper; thereby de- 
grading his high judicial functions, and tending 
to impair the public confidence in, and respect for, 
the tribunals of justice, so essential to the general 
welfare.” 

: Fhe respondent stands here charged with a 
conduct, than which, in my opinion, nothing 
could be more at war with his official duty— 
nothing more tarnish his official character. The 
‘Constitution and laws of this country certainly 


“intended in erecting high judicial tribunals, that | 


‘those who might be appointed to minister therein, 
should beimpartial dispensers of justice between 
‘such as might resort thither for an adjustment of 
their differencés.. In public prosecutions more 


especially was. it'intended that such dispensation | 


should be made without respect to persons. In 
these, above all other cases, ought a judge to 
‘stand aloof from influence, free from predilection 
‘towards one, or prejudice against the other. Most 
peculiarly here is it his duty to stand firm at his 
post. resisting the overbearing influence of a pow- 
erful public, and protecting the rights of the ac- 
cused in so unequal a contest. But Judge Chase, 
‘disregarding these principles, always held sacred 
ina land of laws, converts himself into a hunter 
‘after accusations. He who, in the humane lan- 
guage of the laws, should be counsel for the ac- 
‘cused, becomes himself an accuser. He, whose 
duty it is impartially to decide between the prose- 
eutor and: prosecuted, becomes himself the pro- 
eurer of prosecutions, 

“T have’always been taught that the character 
of an informer, in any station of life, was de- 


servedly considered as the reverse of reputable. 


‘What, then, shall- wè say of him who- descends 


from the judgmént seat of the nation to inform’ 


| against and direct the prosecution of one against 
whom he avows the strongest antipathy. and over 
whose trial he himself has to-preside ? Surely, sir, 
his thirst for punishment was great. Surely it 
| was extreme indeed when he could not wait for 
Í the tardy motion of the public prosecutors. If our 
| judges are thus to turn informers—if they are thus 
to seek after objects for themselves to try and 
themselves to punish—then indeed must ‘this 
country, heretofore considered an asylum from 
oppression, become itself the nursery of oppres- 
sion in its most odious form. And this Govern- 
ment, heretofore the pride of humanity, will be 
held up as an object of scorn and derision to the 
nations of the earth. 
- The eighth article is in these words: 

“ And whereas mutual respect and confidence 
between thë Government of the United States 
and those of the individual States, and between 
the people and those Governments, respectively, 
are highly conducive to that ‘public harmony, 
without which there ¢an be no public happiness ; 
| yet the said Samuel Chase, disregarding the du- 
ties and dignity of his judicial character, did, at.a 
| circuit court for the district of Maryland, held at 
' Baltimore, in- the month of May, one thousand 
eight hundred and three, pervert his official right 
| and duty to address the grand jury then and there 

assembled, on the matters coming within the 
| province of the said jury, for the purpose of de- 
avenne to the said grand jury an intemperate 
‘and inflammatory political harangue, with an in- 
i tent to excite the fears and resentment of the said 
| grand jury, and of the good people of Maryland, 
‘against their State government and constitu- 
| tion—a conduct highly censurable in any, but 
peculiarly indecent and unbecoming in a Judge 
of the Supreme Court of the United States; and, 
moreover, that the said Samuel Chase, then and 
there, under pretence of exercising his judicial 
right to address the said grand jury as aforesaid, 
| did, in a manner highly unwarrantable, endeavor 
| to excite the odium of the said grand jury, and of 
the good people of Maryland, against the Govern- 
ment of the United States, by delivering opin- 
‘ions, which, even if the judicial authority were 
| competent to their expression, on a suitable occa- 
ision, and in a proper manner, were at that time, 
jand as delivered by him, highly indecent, extra- 
(jade and tending to prostitute the high judi- 
cial character with which he was invested, to the 
low purpose of an electioneering partisan.” 

It is not my intention, Mr. President, to trouble 
the court with many observations upon this arti- 
cle; not because of any opinion that it is unim- 
| portant. I believe it equally important with any 
| in the catalogue. I believe it possesses a peculiar 

importance ‘m affording, from the testimony by 
which it is supported, proofs of the spirit by which 
Judge Chase was usually governed in his official 
conduct. 

There are features too in that part of the judge’s 
official conduct, charged in this article, which 
place him in a point of view awfully grand. We 
have heretofore-been viewing him as bringing his 
talents to- bear upon, individuals. Here we see 


329 


HISTORY OF CONGRESS. 


330 


Trial of Judge Chase, 


his genius rising, in the majesty of its strength, | in ‘supporting á prosecution which they have 
to farhigher objects. Here we see him consign- | deemed it proper to institute for the public good, 
ing over whole governments to the scourge of | I conceive it my duty to yield up, in some degree, 


his:own avenging wrath.: Whithersoever’ he 
türned his eyes, whether. tothe State constitution 
and laws, or to the laws and Constitution of the 
whole Union, they were equally exposed to the 
whip and thé rack. 

Mr. President, there is no truth more forcible 
than that expressed in the language of this arti- 
cle, that “mutual respect and confidence between 
‘the Government of the United States.and those 
‘ of the individual States, and between the people 
‘and those governments respectively, are highly 
t conducive to that public harmony, without which 
‘there can be no publie happiness.” Indeed, sir, 
it may with truth be said, that this respect and 
confidence are essential to that harmony, without 
which we can enjoy no public happiness. What 
words then can describe in its proper colors the 
conduct of an officer of the highest judicial tribu- 
nal of the General Government, who abuses the 
duty and perverts the privilege of his station to 
destroy the confidence and excite the odium of 
the people against not only their State govern- 
ment; but that of the United States ? He who was 
seated ‘on the judgment-seat of the nation to exe- 
cute the laws of the Union, converts that very 


my own-feeling to obey the voice of my country, 
and perform the duties imposed upon me thereby. 
Under this impression I shall endeavor to execute 
the trust reposed in me on this oceasion in such 
manner as the very short time left me from other 
public avoeations, and the limited means of in- 
formation on subjects of this nature, which the 
present situation of this place affords, will enable 
me: I feel, however, sir, considerable confidence 
inthis. undertaking, from the consideration that 
there are other gentlemen associated with me on 
this occasion, who are fully competent to do com- 
plete justice to the subject. And a still higher 
degree of confidence arises froma perfect convic- 
tion that the honorable members who compose 
this high tribunal, and who are to pronounce the 
final decision in this cause, are well qualified to 
investigate its merits; and that their talents and 
experience are such as to preclude even the pos- 
sibility of a defeat of justice taking place, in con- 
‘sequence of any deficiency that may exist in.the 
exertions of counsel on either side. 

The scene, presented to the nation by this trial, 
is more than usually interesting and important. 
One of the highest officers of the Government, 


judgment seat into a forum, from whence to pro- | called -upon by the voice of the people, through 
nounce a Philippic not only against the State | their representatives, before the highest tribunal 
government with which he there had no right i known to our Constitution—that same tribunal 
to meddle, but against that very government un- | that sanctioned his elevation—to answer for the 


der whose authority he was there sitting, and 
whose laws he was sworn there to execute. Not 
content with endeavoring to excite discontent 
and. odium against the government of the State 
of Maryland, the Congress of the United States 
must be held up.as-sacrilegious destroyers of the 
national Constitution. - 

Mr. President, I have taken those views of this 
subject which presented themselves most forcibly 
to my mind. Ihave finished all I intended to say 
upon this argument. There has, in my opinion, 
been established against the respondent a volume 
of guilt, every page of which calls for punishment 
at the hands of this nation. J leave the case and 
the respondent in your hands. I leave them where 
the Constitution of this country has placed them. 
I leave them where I hope, and I believe, there 
will be found a different measure of justice from 
that which Judge Chase has been accustomed to 
administer. I leave them where justice will be 
administered. “faithfully and impartially, and 
without respect to persons.” 

Mr. Camppece then rose and spoke as follows: 

Mr: President, and Gentlemen of the Senate: 
It is with peculiar diffidence I rise, in compliance 
with the duty assigned me, to address this honor- 
able Court on this important occasion. Sensible 
of my own incompetency to do that justice to the 
investigation of this cause. which its importance, 
and the influence that the whole transaction is 
calculated to have ‘on the jurisprudence of our 
country, would seem to require, F should have felt, 
disposéd..to. decline the. undértaking; but called 
pon. by the -represéntatives:of the nation to aid 


abuse of the power with which he had been en- 
trusted! It is a melancholy truth, that derogates 
much from the dignity of human natare, but it is 
a truth that has been for ages -established by ex- 
perience, that high and important powers have a 
tendency to corrupt those on whom they are con- 
ferred. Few minds are possessed of-sufficient in- 
tegrity and independence, when elevated above 
the ordinary level of the great mass of their fellow 
citizens, to resist the impulse their high station 
gives them, to grasp at still greater powers, and 
prostitute those which they already possess. `. 
Hence it has been the great exertion of all gov- 
ernments, who regard the rights and liberties of 
the people, and still must continue to be so, to 
watch over the conduct of the high and confiden- 
tial officers of State, and guard against their abus- 
ing the powers reposed in them. For this purpose 
the mode of trial by impeachment was resorted to 
in very early times in that country from which 
we have derived most of our laws and usages. 
Near five hundred years ago, the representatives 
of the people in that nation felt themselves clothed 
with sufficient authority to check the abuses of 
power, in the highest officers under the Crown, by 
calling upon them by impeachment to answer. be- 
fore the House of Lords for their conduct, and 
punishing them for such acts as were unauthorized, 


illegal, or oppressive. = 

It was.a wise and politic: measure to have 
charges of this nature tried by the highest tribunal 
in the nation, that would not be awed by the great 
powers and élevated standing of the accused, nor 
influenced by: the popular voice of the accusers, 
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further than a strict regard to impartial justice 
would require. As I conceive, therefore, that 


pure and unstained impartiality ought to be the, 


characteristic feature in the trial by impeachment, 
I shall for myself, and I conceive I may in the 
name of the representatives of the people, utterly 
disclaim any design or wish that party considera- 
tions, or difference in political sentiments, should, 
in the remotest degree, enter into the investiga- 
tion, or affect the decision of this question. : Yet, 
in: order to ascertain the motives that actuated the 
respondent, it may become necessary to notice the 
difference of political sentiments, so far as regarded 
the accused, and those who are stated to have been 
injured by his conduct, at the time those transac- 
tions took place, that gave origin to this prosecu- 
tion. ; 
In the view which I propose taking on this sub- 
ject, I shall'in the first. place notice the provisions 
in the Constitution. relative to impeachment, and 
endeavor. to ascértain the precise object and ex- 
tent of such provision, so: far as the same may re- 
late to the present case. 

. The first provision in the Constitution on this 
subject, (art. Ist, sec..3.,) declares, that the Senate 
shall have the sole power to try all impeachments. 
Here we discover the great wisdom of the fram- 
ers of the Constitution. The highest and most 
enlightened tribunal in the nation is charged with 
the protection of the rights and liberties of the 
citizens against oppression from the officers of 
Government under the sanction of law; unawed 
by the power which the officer may possess, or 
the dignified station he may fill, complete justice 
may be expected at their hands. . The accused is 
catledupon before the same tribunal, and in many 
instances, before the same men, who sanctioned his 
official elevation, to-answer for abusing the powers 
with which he had been entrusted. Men who 
are presumed to have had a favorable opinion of 
Him once, are to be his judges; no inferior or co- 
ordinate tribunal is to decide on his case, which 
might from motives of jealousy or interest be pre- 
judiced against him and wish his removal. No, 
sir, his judges, without the shadow of temptation 
to influence their conduct, are placed beyond the 
reach of suspicion. 


“The next provision in the Constitution declares 
that judgment in cases of impeachment shall not 
extend-forther than to removal from. office and 
disqualification to hold and enjoy any: office of 
honor, trust, or profit under the United States. 
Here the Constitution seems to makean evi- 
dent distinction bétween such misdemeanors: as 
would authorize a removal from ‘office, and dis- 
qualification to hold any office, and such as are 
criminal, in the ordinary sense. of the word, in 
“of conmon law, and punishable by indict- 
-©So.far as the offence committed is inju- 


made punishable according to the known rules of 
law in courts of ordinary. jurisdiction: As, if an 
officer take a bribe to do an act not. connected 
with his office, for this he is indictable in a court 
of justice only. Impeachment therefore, accord- 


‘ing to the meaning of the Constitution, may fairly 


be considered a kind of inquest into the conduct 
of an officer, merely as it regards his ofice; the 
manner in which he performs the duties thereof ; 
and the effects that his conduct therein may have 
con society. It is more in the nature of a civil ins. 
vestigation, than of a criminal prosecution, And 
though impeachable offences are termed in the 
Constitution high crimes and misdemeanors, they 
must be such only so far as regards the official con- 


-duct of the officer; and even treason and bribery 


can only be inquired into by impeachment, so far 
as the same may be considered as a violation of 
the duties of the officer, and of the oath the officer 
takes to support the Constitution and laws of the 
-United States, and of his oath of office; and not 
as tothe criminality: of those offences independent: 
of the office. This must be inquired into and 
punished by indictment. pies ; 
This position is strongly supported by the mode 
of proceeding adopted by this honorat Court in 
cases of impeachment. You issue a summons to 
give notice to the accused: of the proceeding 
against him; you do not consider.bis personal 
appearance necessary ; you issue no compulsory 
process to enforce his personal attendance; and. 
you pass sentence, or render judgment on him. 
in his absence. But, in all criminal prosecutions 
compulsory process must issue at some stage o 
it to enforce the defendant’s appearance ; unless 
outlawry in England be considered an exception, 
which, it is believed, is not resorted to’ in’ this 
country, and his personal appearance is consid- 
ered absolutely necessary; andin almost: every: 
case’ he must be present when sentence’ is: pro= 
nounced against him. ‘This construction of the 
Constitutional provision appears to be absolutely 
necessary; to avoid the absurd consequence. that 
would arise from a different construction ; that of 
punishing a man twice for the same offence, which 
could not have been intended by the framers of: 
the Constitution. The nature of the judgment 
which you are bound to render, and not to‘exceed 
appears also conclusive on this. head... You can. 
only remove and. disqualify an individual from 
holding any office of honor, trust, or profit. This 
cannot be considered a criminal punishment; it: 
is merely a deprivation of rights; a declaration 
that the person is not properly qualified. to serve 
his country. Hence, I conceive, that, in order to 
support these articles of impeachment, we are 
not bound to make out such a case as would-be 
punishable. by indictment im a court of law 
is sufficient to show that the accused has trans- 
gressed the line of his official duty, in violation of 
the-laws of his country; and that this, conduct. 
can only be accounted for on. the-ground of. im= 


| pure and corrupt motives. We-need not hunt 
| down the accused as: a criminal; 


who had come 


ited crimes of-the-deepestdieṣ-and this honor- 


jable Court are not authorized to inflict a puniska. 
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ment adequate to such crimes, if they had been 
committed and could be established. With this 
view of the meaning-of. the Constitutional pro- 
vision relative to:impeachments, I shall proceed 
to.examine the artieles now under consideration, 
and the evidence-given to support them. In. the 
course of this examination, we apprehend. it will 
clearly appear. that the whole: conduct: of the 
judge in theseveral transactions, for which charges 
are alleged-against him, had tis origin’ in acor- 
rupt..partiality and predetermination unjustly to 
oppress; under the sanction. of. legal authority, 
those who beeame. theobjects of his resentment 
im consequence of differing from him in-political 
sentiments; turning the judicial. power, with 
which he was vested, into an; engine of political 
oppression. Sacompletely, itis conceived, has this 
motive pervaded the whole of his judicial transae- 
tions now in question, that there is: nota single 
act charged in the articles of impeachment, that 
is not-strongly marked with manifest oppression, 
springing from political intolerance, under the 
mask of administering justice. This is the cor- 
rupt origin from-which’ have issued all the evils 
complained of; this has for ages been the scourge 
of society; and it is all important that, in our 


country’ which is yet in its infancy, when this | 


poisonous germ cannot have taken deep root, it 
should be crushed in its-embryo, and not per- 
mitted to gather strength by the sanction of high 
and superior authority. 

In order: to-observe some arrangement in the 
investigation of this subject, I propose to consider, 
first; under one general view, the conduct of the 
judge on the trial of Fries for treason, as stated in 
the charges eontained in the first article; and, 

Secondly, I will consider also, under one gen- 
eral view, the conduct of the judge in the trial of 
Callender for a libel, as. stated in the several 
charges contained intheimpeachment. The fifth 
and sixth articles I will leave to be supported by 
those gentlemen. associated with me in the man- 
agement of this prosecution, who have been more 
conversant than myself with’ the laws of, and 
practice of the courts in Virginia, upon which 
the support of these articles materially depend ; 
and the remaining: articles, to wit, the seventh 
and eighth, will be chiefly relied upon by me, to 
show the spirit of oppression, partiality, and po- 
litical intolerance, that marked the whole judicial 
career of the judge during the course of. these 
transactions, thereby establishing more clearly the 
motives that actuated his conduct in the several 
acts charged as misdemeanors in ‘the articles al- 
ready noticed and relied upon. 

In examining the first article, I shall rely upon 
the following positions: i 

First—That, under the eighth article amenda- 
tory of the Constitution of the United States, 
(referred: to in this article of the impeachment,) 
which secures to the defendant, in all criminal 
prosecutions, the assistance of counsel, he is thereby. 
entitled to the right of such counsel being heard 


in bis defence by the court, before: a decision be 
made and declared against him onthe law arising: 
in his ease; and, also, that’ such. counsel -should: 


‘to make his case 


exercise their professional: rights in making his 
defence, according to the known and established 
laws and usages of the nation, free from any arbi- 
trary control or restriction whatever. i 
Secondly—That, in the trial of Fries for trea- 
son, the: judge did, by delivering an opinion in 
writing on. the law arising in the case, before 
counsel were permitted to be heard in his defence, 
effectually deprive the defendapt of any. benefit 
from-the assistance of counsel. : ë 
“Thirdly-—Tħhat he imposed-on the counsel en- 
gaged for-the defendant, arbitrary restrictions 
and control, in the exercise of their professional 
rights, unknown to, and unauthorized by the laws 
and.usages of the nation, which compelled them 
to relinquish the defence of the prisoner. 
Fourthly—I will then insist that this conduet 
was such a flagrant violation of his duty, as could 
onlyspring from corrupt motives, and a disposi- 
tion to oppress those who became the objects of 
his resentment. l : 
With regard to the first position, that counsel 
ought to be permitted to be heard for a defendant 
before a decision should be declared against him ; 
and, also, that the counsel ought to be protected 
in the exercise of their professional rights, ac- 
cording to the usages and practice of courts, it 
appears to me substantially supported by the Con- 
stitutional. provision already noticed, securing to 
the defendant the assistance of counsel; and to be 
a necessary consequence of that provision; and 
essential, in order to give it effect. For, in the 
first place, as to the law, of what use would the 
assistance of counsel be to the defendant, if a de+ 
cision of the law arising in his case should be: 
deliberately made up. by the court, committed to. 
writing to give it more solemnity and effect, and 
delivered, or made known, before such counsel 
were permitted to be heard in his defence? What 
hopes could the counsel entertain of being able- 
to convince a court thatan opinion thus deliber- 
ately formed and solemnly made known, was in- 
correct, and ought not to be given? Surely, if 
the right of the assistance of counsel, secured to a 
defendant, means anything, it must mean that he. 
should have an opportunity, through his counsel, 
lnown to the court, to explain 
the law arising thereon, and show, as faras it 
could be done, that, according to the true con- 
struction of the law applying to his case, or under 
which he is charged, he is not, subject to ifs pen- 
alties; before their opinion be declared on the 
subject, while the mind of the court is unbiassed, 
open to conviction, and capable of duly weighing 
the arguments that may be- advanced on either 
side. But when an opinion is deliberately de- 
clared, or made known, against a defendant, be- 
fore he is permitted. to'be keard by counsel, his 
case is prejudged, the character of the. court is 
committed in a very great: degree to support 
such opinion, the arguments of counsel cannot 
be expected to be. heard by such a court with, 
impartiality atid: fairness, that. go to prove such 
opinion tò be erroneous; and. under sach circum-: 
stances, the aid of counsel is a-merë name with- 
out a benefit; a form without substance. , But 
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ain, if such counsel were subject to the arbitrary 
‘ol:and restriction of a court, of every capri- 
elous and irritable judge; if they were not pro~ 
tected in the performance of their professional 
dutiés, so long as they acted within the laws of 
their country and the known usages and prac- 
tice of courts, of what use would their assistance 
be to the accused, or what substantial aid could 
they afford him ,in making his defence? ‘The 
counsel would have no rule to direct them ‘in 
shaping their client’s defence. ‘When-they had 
prepared’ to examine his: cause in the. manner 
heretofore usual in courts, and upon grounds 
which they conceived most likely ‘to establish: his 
innocence. and procure his acquittal, they. might 
be.stopped at the very threshold of the defence ; 
surprised with a new-and unheard-of. mode of 
proceeding; presented with a digested and formal 
opinion upon. the very points they intended to 
contest; and:informed ‘that, inthe: remarks they 
might be permitted to make to the court, to show’ 
uch opinion was not correct, they must ĉon- 
x fine theniselves in their endéavors to establish 
the doctrine they might advance, to the producing 
of authorities of a certain description; and must 
not extend their researches after decisions, on 
similar cases, beyond certain prescribed limits, as 
to:time and the kind of decisions. Under such 
circumstances no counsel could render any sub- 
stantial service to the accused; none would be 
found: to submit to the tyranny of such a prac- 
tice . 
Further, it is conceived an universal rule of con- 
struction, that when a right is secured toany per- 
son, by a law, the means of acquiring the benefit 
of that. right are thereby alsosecured:-tohim. The 
Constitution secures to the defendant in all erim- 
inal cases the assistance of counsel in his defence ; 
the only means by which the benefits of that right 
an .be obtained: by such defendant, it is conceived, 
et by permitting counsel to be heard in his 
be before his case is decided against him, and 
by protecting such counsel in the due performance 
of their professional duties. These rights are se- 
cured to counsel for the benefit of those for whom 
they are concerned; and whose interests they ad- 
Yocate; and not for their own advantage. And 
reit may be proper to observe, that though coun- 
lmay be considered in some respects as offi- 
cets of the court, and in a certain degree. subject 
to: their: control and directions yet, it is certain, 
while they act within the line of their duty, and 
the known sphere of thcir action as'counsel, their 
rights are as. sacred as those of the court; and they: 
are; in performing their professional duty, in.a 
certain sense, as independent of the court, as the 
eotittare-of them... .... 
The second position proposed to be established 
d relied upon, to wit, that the judge did, in the 
Fries for treason, by delivering an opinion 
gon the law. arising in: the case, before | 
's_permutted tobe heard in his defence, 


nce: 


counsel, is in “part a. deduction 
posi 
The fact of the judge’s delivering an opinion in 


prive the defendant of any benefit from}: 


on, and: supported by it. ¢ 


writing, in this case, against-the defendant, pre- 
vious to permitting counsel to'be-heard in his de- 
fence, is admitted by the judge inchis answer, and 
is also established beyond a doubt: by the evidence 
of Messrs. Lewis, Dallas, Tilghman, and: indeed 
of all the witnesses on the subject. . No difference 
exists in the evidence of the different witnesses 
with regard to the written opinion being delivered 
before the cause was heard. The statement briefly 
is, that after the court met, the jury were called, 
and many of them answered and appeared; the 
prisoner was (Mr. Lewis believes).in court; the 
counsel assigned the prisoner had not all got to 
the bar, when the judge handed down, or threw 
on the clerk’s table, several papers, each containing 
‘the. opinion.of the court on the law that was to 
decide the defendant’s fate: one of these copies, 
the judge-said, was to be given to the counsel for 
the defendant; one to the Attorney for the Uni- 
ted States, and one to be delivered to the jury be- 
fore they retired on the case. Some of the gen- 
tlemen about the bar began to copy these papers: 
Mr. Lewis, one of the counsel for the defendant,- 
refused to receive or read, it, declaring his hand 
should never be tainted by reading-a prejudged 
opinion in-any case, but:especially in a capital one. 
The papers were subject to public inspection ; the 
jurymen then might, and. probably did, read the 
opinion. Thus the formal opinion of the court 
on the law, being made known to the jury before 
the cause was heard, would bias their mindsagainst 
the defendant, and, render an impartial inquiry 
into his case next to impossible. The counsel had. 
no hopes of changing an opinion thus deliberately 
and formally made up, and stamped’ with the so- 
lemnity of a written sentence; the judge by de- 
ciding the law-seemed to have decided the facts 
also, as he must have assumed them as proved, in 
order to found his opinion upon them ; ‘and:indeed, 
the answer states that no doubts -existed with re-. 
gard to the facts or eviderice in the case, on either 
side; the jury would, therefore, consider such 
opinion as a decision of the whole case, and would 
be prepared, so far as they could be influenced_by 
the judge, to pronounce the defendant guilty, be- 
fore they heard the cause examined, or even-a syl- 
lable of the evidence. In acase thus situated, how 
could the defendant be said to enjoy the benefit of 
the assistance of counsel; when the whole case 
was decided. before the counsel was permitted to 
be heard; and no ground left for them to occupy ? 
This mode of proceeding, adopted by the judge, 
was, therefore, a direct violation of the Constitu- 
tional right secured to the defendant, of -having 
the assistance of counsel in all criminal prosecu~ 
tions; for it eannot-be pretended that to hear 
counsel after the cause was substantially decided, 
would be complying with the true intent and 
meaning of the Constitution; for this would ren- 


tder the provision ‘totally futile and  useless,-and 


would be calculated only to deceive unfortunate 
defendants, who might -place reliance..upon. it. 
he judge, in. delivering this opinion, introduced 
mode of proceeding new and. before unknown in 

jurisprudence; and-contrary to. the known.and 
Sstablished..usages and’ practice öf the courts in 


è 
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our-country.’ All the legal characters that have 


been examined as witnesses. on both. sides, and 
most of the witnesses to this article were legal 
charactets, prove the fact, that no such practice 


ever did exist in this country; not one solitary’ 


case can be adduced. of asimilar proceeding by a 
judge, either in. this.country or in that from which 
we have taken most of our laws and usages. The 
writers on the laws of England afford no instance 
of this kind; and it was left for Judge Chase to 
introduce this’ extraordinary and before unheard- 
of mode of adininistering justice. 

But itis insisted on, by the judge in his answer, 
that-the opinion was a correct.one, as to the law 
of treason, supported by former -decisions, and, 
therefore, there would be no harm ‘in making it 
known, at. the time and in the manner he did; 
that it could not mislead the jury, but would guard 
them against being imposed upon by the ingenuity 
of counsel. Though this reasoning. may appear 
plausible at first view, it will-be found, upon ex- 
amination, to be fallacious, tending to establish a 
dangerous doctrine, that would in principle go the 
whole length of justifying a judge, for dispensing 
with the intervention of a jury altogether in trials 
for crimes. If a judge may give a solemn opinion 
against a ‘defendant in a criminal case, without 
permitting counsel to be heard in his behalf, when 


the party is entitied of right to the assistance of 


counsel, and then justify such conduct by show- 
ing that the opinion itself was correct, and must 
have been delivered by him in some stage of the 
trial;. why may he not pass sentence of execution 
upon a criminal without the verdict or interven- 
tion of a jury? And, when charged with this 
conduct as unconstitutional and. illegal, justify 
himself by showing that the sentence he passed 
was a correct one, that-the facts in. the case were 
notorious and admitted on all hands; that the law 
was clear and had been established by former de- 
cisions that could not be shaken; and that, there- 
fore, the intervention of a jury could be of no ser- 
vice to the defendant, as they must find him guilty ; 
and that, as he would have to declare the same 
sentence he had. pronounced, after their verdict 
should have been rendered, it could do no harm 
to pronounce it, without such verdict; as it could 
not do an injury to pass a correct sentence at any 
time? This reasoning would be of the sappe kind 
with that advanced by the judge in the Case be- 
fore you, to justify him in delivering a written 
opinion, before the cause was heard, or the defend- 
ant permitted. to` make his defence by counsel ; 
for if in the one case it would be a violation of 
the Constitutional right ofa trial by jury, secured 


_to. defendants in- criminal prosecutions, so in the | 


othér case it would be equally a violation of the 
Constitutional right secured to defendants of hav- 
ing the assistance of counsel in their defence. 
The reason therefore of the judge, if it proved any 
thing, would prove too much; it would virtually 
destroy the most valuable. provisions in our Con- 
stitution..for the protection. of the rights ‘and 
liberties of the citizen; and authorize 4 judge or 
court at. pleasure to dispense with Constitutional 
restrictions, when they found it convenient soto do. 


But in the present investigation, the correctness 
or incorrectness of the written opinion delivered - 
by the judge, is notin question; this Opinion is 
not.charged to be in itself incorrect or erroneous, 
but the offence charged is in the manner and time 
of delivering it; the attempt, therefore, by the 
judge, to justify his conduct by insisting that the 
opinion delivered was correct, and authorized by 
former decisions, is a mere evasion of the real 
charge alleged in the impeachment, and an ex- 
ertion to.prove what was not denied -or put in 
question. It cannot therefore, in fact, aid the ac- 
cused, or make his case bettér than it would be if 
such opinion had been evidently erroneous ; ‘but’ 
it is not intended, in this. place, to admit the cor- 
rectness of the opinion delivered by the judge in 
writing, by not going into the discussion of it; but 
this discussion of the opinion is omitted here, be- 
cause its correctness or incorrectness is irrelevant 
to the present question, and, therefore, unnecessary 
to. be discussed. 

I will now proceed to consider the third position 
stated, to wit: That the judge did impose on the 
counsel engaged on behalf of Fries, arbitrary re- 
strictions and control in the exercise of their pro- 
fessional rights, unknown to and unauthorized by 
the laws and usages of the nation. In support of 
this part of the charge there is the evidence of 
Mr. Lewis, who states that when the judge de- 
livered the written opinion in the manner already 
noticed, he observed that on the former trials 
there had been a great waste of time by counsel 
making long speeches to the jury, on the law as 
well as on the fact, and stated his disapprobation 
of their having been permitted to read certain 
statutes of the United States, relating to crimes 
less than treason, which he, or the court, declared 
they would not suffer to be read again; and that 
cases at common law, or under the statute law of 
England previous to the English Revolution, had 
nothing-to do with the question, and that they 
would not suffer them to be read; that they had 
made up their mirid on the law. This is, in sub- 
stance, the evidence of Mr. Lewis on this point, and 
it is strongly supported by that of Mr. Dallas, who, 


though he was not present when this statement 


was made by the judge, yet corroborates the 
truth of it by the statement he made to the court 
afterwards on the same day, as made to him by 
Mr. Lewis, and by the circumstances that took 
place in consequence thereof. Mr. Dallas also 
states that the judge said, as he thinks on the next 
day, that in arguing upon the law the counsel 
must address themselves to the court alone, and 
not the jury. The evidence of Messrs. Rawle 
and Tilghman. support most of these facts in sub- 
stance, except as to the judge refusing to permit 
the statutes of the United States to be cited, and 
differ only as to the time at which the judge 
made these declarations; these facts, therefore, are 
supported by evidence that cannot be shaken; 
and were the evidence given by Mr. Lewis and 
Mr. Dallas, different from that given by Messrs, 
Tilghman, Rawle, and others, more weight and 
credit ought to be given to the evidence: of the 


former gentlemen than to that of the latter, though 


339 


HISTORY OF CONGRESS. 


340 


Trial of: Judge Chase. 


all may be men of equal integrity and veracity ; 
for‘ there: is a material distinction between the 
éredit due to witnesses as men of integrity and 
veracity, and the wéight or credit that ought to 


be given to their evidence as containing a correct. 
Two men may be of 
equal credibility in society, and equally tenacious 


and full statement of facts. 


of deposing the truth; yet the evidence ‘of the 


one as toa particular transaction, may deserve 
much more weight and credit than. that of the 
other, in: consequence of his possessing. better 


means of infortnation, and being so circumstanced 


as to feel more interest in, and receive stronger 
impressions from the facts that may have taken 
place; so in the question before us, Mr. Lewis and 
Mr. Dallas felt the strongest interest in the trans- 
action that took place; their rights as counsel 


were invaded, and the impressions they received 


Were strong and not easily effaced. Mr. Lewis 
had the most corréct means-of information 3 his 
attention. was arrested by the paper containing the 

on being handed or offered to him; the state- 
ment of the judge containing the restrictions al- 
ready. stated, immediately followed, to which he 
attended; he could not, therefore, possibly be mis- 
taken; and the impression so strongly made, by 
sO extraordinary a transaction, could not be erased 
from his memory. This was not the case with 
Messrs. Rawle and Tilghman, for though Mr. 
Rawle was concerned for the prosecution, he 
states he was much engaged with other business ; 
the opinion delivered was also in favor of his side 
of the question, and of course the affair was not 
likely to excite so much the interest of those gen- 


tlemen, or make so deep an impression on‘ their 
minds. ` The evidence, therefore, of Mr. Lewis 
and’ Mr. Dallas may be considered as a correct 
statement of this transaction. These restrictions, 


therefore, imposed upon the counsel, of not citing 
such. authorities as were usually permitted to be 
nd not arguing the law to the jury, are une 
orized by the laws of our country, and con- 
o‘the usages and practice of our courts of 
justice, and ‘in the ease in question amounted to a 


authie 
trary 


prohibition to argue the cause in any possible 


way that could be'of the least service to the de- 


fendant. That these restrictions were unauthor- 
ized by the practice in our courts, is’ established 
ïe- evidence of every witness that has been 
d to this point, who declare that no such 
restrictions had ever been imposed on counsel, 
concerned in criminal cases, in any courts with 
which they had: been acquainted, and particularly 
by. the practice-of the circuit court of the United 


States in the same State, in the trial of the same- 
zause before, and in other similar trials, when the 
st latitude was given the counsel in making 


lefence. This was, therefore, a direct and 
ry innovation on the known and established 
‘proceeding in courts of justice in crim- 


ale and an unwarrantable`attack on the 
privil üred to defendants by the Constitu- 
tion an the country. That judges are 


bstitute their own arbitrary 
ind to ‘dispense’ at pleasure 
f proceeding’ in the 


not authori 
will ‘in place of 
with the establis 


greatest’ absurdity; and. prove. th 
p must-have had‘some object in view, that he did: 


tribunals.of justice, is proved by every principle 
of reason and of law. To show that this position 
has been expressly recognised’ by law writers, and 
legal decisions for ages, I will refer the court to 
2. Bac. Ab., (new edition) page 97, where it is de~ 
clared that, “judges are to determine according 
to the known law and ancient customs of the 
realm ;” and to 4 Com. Dig. 418, where it is stated 
that “ judges ought to act conformably to law, and 
not according to discretion.” teat 
These authorities, when we consider the coun- 
try from which they come, andthe times in which’ 
they were written, strongly mark the limits that 
ought to cireumseribe the conduct of the judge. 
And shall the judges in our country assume greater 
latitude in their proceedings than those of Eng- 


‘land, and depart at pleasure from what are known 


to be the customs of the country? I should pre- 
sume not.’ But the judge states in his answer, 
that decisions at'common law, and. before the 
Revolution in England, could throw’no light on 
the- doctrine of treason here, but might mislead 
the jury;-and, therefore; ought not to be admitted: 
to be read, not being law; and he wades into the 
dark ages of the history of England, when the 
judges were corrupt and under the influence of 
the Crown. This reasoning of the’ judge is evi- 
dently an evasion of the point in question. The 
object of the counsel for Fries, in wishing to cite 
those authorities, both at common law and under. 
the statute of Edward the Third, was not to show: 
by them what the construction of the words of 
our Constitution with regard to the treason ought 
to be; but to show first, the absurd and ridiculous 
lengths to which those decisions had gone, in de- 
termining what acts amounted to treason there, 
andthen to prove that since the English Revolu- 
tion, the judges in England considered themselves 
bound by cases decided before the Revolution; and 
that asthe decisions on treason in England, since 
their revolution, were bottomed upon those cases’ 
before the revolution, they ought not to govern 
the courts in this country, in giving a construction 
to the words of our Constitution, in order to de= 
termine what acts amounted to treason. This 
was evidently the object of the counsel, and it is 
proved to have been so stated by them, by the evi- 
dence of Mr. Lewis, Mr. Dallas, and Mr. Rawle: 
There was, therefore, no ground. for the pretence 
the judge makes for refusing these authorities to 
be introduced. ; 
It is admitted by the answer that the jury have 
the right to decide upon the lawas well as upon the: 
fact; and if it were denied, it could: be shown. by 
clear and undoubted authorities, of anciént and 
modern times. From what motives, therefore, . 
and under what plausible pretence, could’ the’ 
judge refuse to permit the law to be argued before: 
the jury? How could they decidé upon it pro- 
perly, without hearing it discussed? And with 
what color of reasoning can the judge ‘say. that 
the jury have the right to decide the law, and yet 


that they have not the right to hear-it-areued and 


explained by counsel? . Does not this show ‘the 
Te thatthe accused: 
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not choose to-avow, and that would not. bear-ex- 
amination? In this case there. was no- dispute 
about the facts; the answer states, they were ad- 
mitted on both sides. The judge makes up his 
opinion upon the law, commits it to writing, and 
makes it known as the. opinion of the court; be- 
fore the jury are impanelled in the case. For 
what purpose was counsel assigned to the defend- 
ant? What- remained for the counsel to examine 
or contest, when the facts were admitted and the 
law decided by the court? Would not the aṣ- 
sistance of counsel, under such circumstances, be 
to the defendant a mere. phantom, a name with- 
out substance ?.. Was not the assignment of coun- 
sel, in this.case, and.with such views asthe judge 
must. have had,.an:.useless ceremony, an empty 
compliance with form, a mere mock of justice? 
The clear inference from the whole transaction 
must be, that the judge was determined the de- 
fendant should derive no benefit from the assist- 
ance of counsel, and only affected to permit them 
to argue the facts to the jury, because he knew 
they were not disputed, even by the defendant 
himself. It must, therefore, bea fair inference 
that the defendant was deprived of the assistance 
of counsel, by the unwarrantable, illegal, and un- 
authorized restrictions imposed upon them in the 
peoeane: of their professional duties by the 
judge. 

It remains on this part of the subject, to show 
that this conduct of the judge was such a flagrant 
violation of his duty,:as eould only spring from 
corrupt motives, and a-disposition to oppress those 
who becamethe objects of his resentment. I lay 
it down as a settled rule of decision, that when a 
man violates.a.law, or commits a manifest breach 
of his duty, an evil intent or corrupt motive must 
be. presumed to have actuated his conduct; as 
every man is presumed to know the law, and 
every officer or judge to understand their duty; 
and if the party will undertake to excuse himself; 
for misconduct, on the score of pure motives and 
unintentional error, it is: incumbent- on him to 
make the same-appear by satisfactory and incon- 
testible evidence. In some instances, erroneous 
conduct may be explained, excused, or palliated, 
by the weakness or ignorance of the delinquent, 
and the circumstances that attended the case. But 
in this whole transaction, what marks of inno- 
cence or pure motives, are to be discovered ?— 
What excuse to be offered for the conduct of the 
accused? Ignorance of the law cannot be relied 
upon as forming a ground of excuse. The legal 
talents; long experience, and distinguished abili- 
ties of the judge, are too well known to admit of 
such.a plea. It was no new and difficult case, 
wherein he might be easily mistaken. ‘There 
were no former precedents to lead him astray. 
The proceeding was entirely new, and of his own 
invention ; a total deviation from all former prac- 
tice; and a manifest: innovation upon the estab- 
lished usages in our courtsof justice. The whole 
bar were agitated by the proceeding; counsel of 
near thirty years practice felt embarrassed and 
astonished:atit. . The common sense of the whole 
audience appeared shocked at the transaction, as 


being altogether new and extraordinary. The 
accused, in his answer, states that. he relied upon 
the decisions of the circuit courts, wherein Judges 
Iredell and Paterson presided, with regard to the 
law of treason, as forming a precedent from which 
he would not even dare to depart. Why. did he 
not consider himself equally bound by the prac- 
tice they adopted in criminal cases? They gave 
the utmost latitude to counsel in making their de- 
fence to the jury, both on the law and the fact, 
did not. restrict them as to the authorities they 
should cite; ang delivered no opinion. until the 
cause was heard. Judge Chase reversed the whole 
of this mode of proceeding. What good reason 
can be given for his adhering to their opinion in 
the one instance, and totally departing from their 
practice and example in the other? No excuse 
can be formed for thisconduct. This is the strong- 
est possible evidence of corrupt motives, of partial- 
ity, and a determined design to overleap all former 
rules of proceeding, to oppress the unfortunate 
defendant that was arraigned at his bar for trial. 
The whole course of the judge’s conduct in this 
transaction goes to establish the same spirit of 
oppression. Counsel are assigned the defendant, 
merely for the sake of form, and, as it were, to 
mock him in his misfortunes. The day of trial 
arrives. In the mean time the judge makes up 
hisopinion on the law-arising in the case, and, to 
add solemnity to the act, commits it to writing. 
There is no doubt, no dispute as to the facts. The 
prisoner is brought to the bar. Not.a voice is 
permitted to plead his cause, until the solemn 
sentence of his legal conviction is made known; 
and thereby the avenues of his defence, that might 
lead to his acquittal, for ever closed. 

Here let us pause a moment, and behold the un- 
fortunate, and, in the language of his able coun- 
sel, poor Fries, trembling before his condemning. 
judge, stripped of the aid of counsel, bis only and 
forlorn hope; the fatal fiat of his condemnation 
pronounced in-the solemn language of a written 
opinion ; and thus friendless, unprotected, and un- 
heard, about to be consigned to the hand of the 
relentless executioner! Let us view this specta- 
cle, and then let me ask, if this can be considered 
an impartial administration of justice? Imighthere- 
charge the accused with having knowingly and 
wilfully trampled on the laws of his country, and 
overleaped the bounds of legal justice, to oppress a 
friendless individual brought before him for trial. 
Imight call upon this honorable court to vindi- 
cate the character of insulted justice, and demon- 
strate to the American people, that when their 
rights and liberties are invaded, even though un- 
der the sacred sanction of judicial authority, this 
high tribunal will always be found ready and 
willing to-avenge their wrongs and protect their 
interests. í : 

Butit is alleged by the judge that the offensive 
written opinion that had been made known was 
withdrawn, and that next day full latitude was 
offered to the counsel to argue both the law and 
the facts to the jury... ‘This wasa fallacious: offer. 
It came too late to be of service to the defendant, 
or excuse the judge. The act on-his part. was 
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done—the offence was complete—and it was only 

the ‘sternness of the counsel that made him re- 
tract. 
minds of the jury that could not be erased—the 
flame had been kindled by the fire-brands he had 
scattered, which could not be extinguished by 
withdrawing the instruments that occasioned it. 
The experiment was as dangerous asit was novel, 
and ean only be ascribed to the same spirit of op- 
pression and political intolerance that will be found 
to distinguish the whole conduct of the judge in 
his judicial career during these transactions. 

The respondent further insists, in his answer, 
that he cannot be impeached, except for some 
offence for which he may be indicted at law. 
This position cannot be supported by any fair 

_ construction of the provision in the Constitution 
on this subject. It has already been attempted to 


be shown, in the view taken of this Constitutional 


provision, that in order to support an impeach- 
yhent it is not necessary to show that the offence 
charged is an indictable one, but only that itis a 
breach and violation of official duty; and I con- 
ceive that this is the only construction that can 
be adopted to give consistency to the Constitu- 
tion; to the mode of proceeding adopted under 
itin cases of impeachment; to reconcile with 
justice the nature of the judgment that must be 
rendéred upon conviction, and to avoid the palpa- 
ble absurdity that would follow a different con- 
struction of punishing a. man twice for the same 
offence. To the exposition already given of this 
provision in the Constitution, I beg leave to refer 
the court as controverting the position here relied 
upon by the judge. But I would here further ob- 
serve, in support of this doctrine, that according 
to the ‘laws of England, a judge of a court of 
record is not accountable by indictment for any- 
thing done in open court, in his judicial capacity, 
‘and that-he may plead to an action brought 
igainst him, for any such act, that he did it, (that 
, what he was charged with) as a judge of 
record ;-a0d it-would be a good justification. In 
support of this:doctrine the court are referred to 
2 Bac. Ab. (new ed.) page 97; 2 Hawk. 113; Jac. 
Law Dictionary, (new ed.) verbum Judges. It 
‘appears from the same authorities that the judges 
in England are accountable in Parliament only 
for’opinions delivered by them in court; and are 
, tor such opinions, to be questioned before any 
other tribunal. This is the great. protection and 
security that judges of courts of record have, 
that they are accountable for their official con- 
duct only to the legislature, and are punishable at 
law only for such acts as would be indictable of- 
fences, independent of their official character. 
This view of the subject renders the judges, so 
fatas regards their judicial conduct, independent 
of alltribunals except the legislature, and is cer- 
tainly better ‘calculated to preserve the independ- 
ence. dignity of the judges, than that con- 
tended for in the answer. I cannot, therefore, en- 
tertaina réasonable doubt that the true intent and 
meaning ofthe Constitution. will support this: 
doctrine, and thatit will be sanctioned by the 
opinion of this honorable-Court. 


The impression had ‘been made on the: 


Mr. Campbell here obsérved that he had closed 
the remarks he proposed making on the first part 
of the subject, and, finding himself indisposed, 
expressed a wish that the Court would adjourn. 

‘Whereupon the Court rose... 


THurspay, February 21. 

The Court was opened at 10 A. M. 

Present: the Managers, attended by the House 

of Representatives in Committee of the Whole, 
and the counsel of Judge Chase. pa 


Mr. CampsBeELt, în continuation. 

I will now proceed, as well as my indisposition 
will permit, to examine in a brief manner the 
second part of the subject, containing the several 
charges founded on the trial of Callender, at 
Richmond, as stated*in the second, third, and 
fourth articles of the impeachment. I will con- 
sider these several-articles in the order in which 
the transactions on which they are. founded took 
place incourt. In order to ascertain the motives 
that actuated the judge in this whole transaction, 
it will only be necessary to view his conduct. as 
proved;.so far as the same relates to this subject, 
previous to the trial.. The first account we have 
of:the intended prosecution, or I might say per- 
secution, of Callender, is at Annapolis. Here the 
judge received the famous book called the “Pros- 
pect Before Us,” upon which the prosecution was 
founded, and here the determination was formed 
to convict and punish Callender. T'he respond- 
ent said he would take the book with him to 
Richmond; that the libellous parts had been 
marked “by Mr. Martin, and that before he re- 
turned he would teach the lawyers of Virginia to 
know the difference between the liberty and li- 
centiousness of the press; and, that if the Com- 
monwealth of Virginia was not totally depraved, 
if there was a jury of honest men to. be foundin 
the State, he would punish Callender before he 
returned from Richmond. This is the evidence 
of Mr. Mason, nearly in his own words, and no 
person will pretend to doubt its correctness.. What 
language could -be used that would more cleatly 
show the partiality and predetermination of the 
judge to punish Callender, and the spirit of per- 

| secution by which he was actuated. “Again: on 
his way to Richmond, according to the evidence 
of Mr. Triplett, the judge reviles the object of 
his intended vengeance; states his surprise.and 
regret that he had not been hanged in Virginia; 
remarks that the United States had shown too 
much lenity to such renegadoes; and after ‘arri- 
ving at Richmond, informs the deponent he was 
afraid they would not be able to get the damn’d 
rascal that court. Thus evincing in every stage 
of this business that intolerant spirit of oppres- 
sion and vengeance that seems to have given 
spring to all hisactions. After the indictment is 
found against Callender, the panel of the petit 
jury is presented to the judge; he inquires if he 
-had any of the creatures called Democrats on 
that panel, directs the marshal to examine it, and 
if there were any such on it, to strike them off. 
4 This‘is the evidence of Mr. Heath, whose char- 
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acter dnd standing in society are known to many | ther those stated in the affidavit come within the 


of the ‘members of this honorable: Court. And 
though his evidence is opposed to the negative 
declarations of Mr. Randolph, who affirms that 
he did not present the-panel of the jury to the 
judge, or receive such directions, yet 1 conceive 
the court will give more weight to the affirmative 
declarations of Mr. Heath, with regard to these 
facts, than to thé negative assertions of Mr. Ran- 
dolph, who may have forgotten the transaction. 
This point rests upon the integrity and veracity 
of Mr. Heath.” He could not receive the impres- 
sion-of these facts, unless the transaction had 
taken ‘place; he could not reasonably be mista- 
ken; the affair was new and extraordinary, and 
mist have arrested his attention ; and in this case 
there is no ground to make allowance for a treach- 
erous memory, for it is not pretended that the 
witness, Mr. Heath, has forgot the facts, but that 
they never existed. If you do not, therefore, be- 
lieve the statement he makes, it must follow that 
you admit the witness:has wilfully and corruptly 
stated a falsehood. “This, I presume, will not be 
admitted. But on the other hand, Mr. Randolph 
may have forgotten the transaction in the bustle 
of business, and this will account for the differ- 
ence in the evidence of the witnesses without im- 
peaching the veracity of either. This mode of 
reconciling the evidence is agreeable to the rules 
of law. Itake the facts, therefore, as stated by 
Mr. Heath, to be ‘correct, and they afford an in- 
stance of judicial depravity hitherto unequalled 
and unknown in our country—a direct attempt 
to pack a jury of the same political ‘sentiments 
with the judge to try the defendant. This isa 
faint representation of the previous conduct of 
the-judge relative to this subject, before whom 
the defendant was about to be tried, or rather be- 
fore whom he was to be called for certain con- 
viction and punishment, for it ought not to be 
dignified with the name of a trial. With this 
view, therefore, of the temper apd disposition of 
the judgė, añd of his previous ‘conduct on this 
oceasion, wé will examine the first important step 
taken in the trial,in which the designs of the 
judge begin more clearly to unfold themselves, 
viz: his refusal to postpone or continue the trial 
until the next term, on an affidavit regularly filed, 
stating the absence of material witnesses and the 
places of their residence, being the second charge 
in the fourth article. 

It is admitted by the respondent, in his answer, 
that an affidavit was filed, which he exhibits to 
the court, and a motion made thereupon by the 
counsel of Callender to continue his cause for 
trial until the next term; and it is proved by the 
evidence of Mr. Hay and Mr. Nicholas, that, as 
counsel for “Callender, they insisted for a contin- 
uance of the case on the grounds stated in the 
affidavit, and also. on other grounds; that they 
were not prepared to argue the law arising in the 
case, for want'of time to examine the subject, and 
that the defendant was not, by the laws of Vir- 
ginia, bound to-come to trial that term. Here it 


decisions heretofore made in courts of justice. On 
this subject I wiil refer the court. to one authority 
only, but one equally respectable with any that 
can be produced on criminal law.—Foster Cr. 
Law, pp. 2, 3. Here Mr. Campbell read the ease 
at length, and then observed that this decision 
took place in a country where criminal law is.ex- 
ecuted with as much rigor as in any in the world 
where there is the shadow of liberty; and yet the 
affidavit filed in this case, upon which a continu- 
ance was granted, only states the absence of ma- 
terial witnesses and the places of their abode ; the 
defendants were not required to state the facts 
that those witnesses would prove. In ordinary 
cases, the courts do not require this, and in many 
cases it would be impossible for the defendant to 
know all thapa witness could give in evidence; 
nor is the defendant bound, except in ordinary 
cases, to disclose the evidence that, his witnesses, 
who are absent, can give, as it might endanger 
his defence and give an advantage to the prose- 
cutor, if so disposed, to procure evidence, whether 
true or false, to controvert that of the defendant. 
The court, in the case cited, was held by a spe- 
cial commission from the Crown, for the purpose 
of trying offenders for crimes of the deepest die, 
and such as are punished in that country with 
the utmost rigor; yet the court continued the’ 
eases of those defendants for such a length of 
time as was deemed sufficient to procure their 
witnesses, according to the distances at which 
they resided. There were in this case no. stated 
terms to which the court could adjourn and con- 
tinue the causes; they therefore fixed upon a rea- 
sonable time, and adjourned over to such day, in 
order to enable the defendants to prepare for trial; 
and it was observed by the court, in that case, as 
an additional ground for continuance, that the in- 
dictments had not been found until the court sat, 
and that, therefore, the defendants had not time 
to prepare for trial. This was the case with Cal- 
lender; he had no notice of this prosecution until 
after the indictment was found, and during the 
same term; he therefore could not have had time 
to prepare for his trial. The affidavit he filed 
was stronger and much more full than that in the 
case cited; it states the absence of a number of 
witnesses whose evidence the deponent declares 
material to his defence. This would be sufi- 
cient. to authorize a continuance upon a first ap- 
plication, and more ought not to have been re- 
quired; but the affidavit. goes further, and states 
the substance, as far as the defendant knew, of the 
evidence the witnesses could give; and also 
states the want of papers and books, material to 
the defence, that could not be obtained without 
allowing a considerable time to procure them. 
What more could be stated in an affidavit for a 
continuance on the ground of want of testimony 
by any defendant who wished to adhere to the 
truth? Yet a continuance. is refused, and: the 
judge states in his answer, as the principal cause 
of such refusal, that the evidence of all-the wit- 


may be proper to show what are the grounds for | nesses’ stated“in the affidavit to.be in writing 


a: continuance known in law,and to 


inquire whe: | would not prove the truth of all the charges in 
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the indictment, and would not, therefore, make a | ment, and consists in the judge’s overruling the 


eom plete justification if procured, and enters into 
an examination of the charges and evidence to 
prove this position. This excuse of the accused 
is founded on a train of the most fallacious and 
sophistical reasoning that can be resorted to, and 
is no more than a groundless apology, by which, 
if possible, to evade the true question, and avoid 
the odium that ought and must attach to such a 
transaction. Itis not denied: by the judge that 
the absent witnesses would prove in part the 
eharges in the indictment; but he says it ought 
to appear, they. could prove the whole. By this 
rule, in order to obtaim a continuance, the party 
must show to the court the whole of the evidence 
necessary to support his case, and the judge is to 
compare the evidence with the charges, and must 
be:satisfied that it is sufficient to coyer the whole 
of the case, or he will not grant a continuance. 
This doctrine is too absurd to require a ref utation ; 
it would destroy all the benefit that could arise to 
parties from the right, so well. established in law, 
of ‘continuing causes upon affidavit of absent ma- 
terial witnesses; and subject the right to a fair 
and impartial trial to the mere arbitrary will of 
a judge, who would thus assume the right to 
weigh the evidence wanted, and measure its ma- 
teriality by his prejudice against the party. This 
would, in fact, tend in many instances. to destroy 
the.trial by jury, and reduce it to a mere form 
without. substance ; for the party could not state 
on oath all that his witnesses could prove once in 
a hundred times. But the answer states ihat the 
court proposed to postpone the trial for a month, 
and some of the witnesses go further than the ac- 
cused himself, and say for six weeks; and this is 
relied upon. as showing the disposition of the judge 
to accommodate the defendant. This is a pre- 
tence to accommodate that could answer the de- 
fendant no valuable purpose. The absent wit- 
nesses resided at such great distances, that most 
ofthem:could. not be procured in that time, and 
this the judge. well knew. He even states in his 
answer that they lived at such great distances as 
left no reasonable ground to believe -they could 
be -procured..at the suceeeding term, being six 
months, and yet pretends that: one month or six 
weeks would be sufficient. But here I must no- 
tiee; that it is remarkable the counsel: for the de- 
fendant: never heard of. this proposed : postpone- 
ment, and I.must therefore conclude it was not 
seriously made; but if it was, it only proves-that 
the judge was determined to try Callender him- 
self, and would not, therefore, on any ground 
whatever, continue the cause to a succeeding 
term, at which he was not to be present. Hehad, 
therefore, determined to punish Callender, and 
could not-trust his case to the management of any 
Qther judge... This is of a piece with the rest of 
his gonduct:on this occasion, and presents this 
rable.Court:and the world with an instanee 

‘thermost flagrant abuse.of common justice, un- 
der the-saered sanction. of administering the law 


for the correction of offenders. _. 
‘Thenext eharge which I propose.to examine is 
in the:seeond, article of the impeach- 


, 


objection of John Basset, one. of the jury, who 
wished to be excused from serving on the trial of 
Callender, because he had made up his mind as 
to the book from which the words charged to be 
libellous in the indictment had been drawn. The 
Constitution secures to defendants charged with 
crimes, the right of a trial by an impartial jury; 
anything, therefore, that goes to show that a man 
has made up an opinion with regard to the guilt 
or innocence of the accused, or with regard to the 
matter in question, or decided it in his own mind, 
proves him to be disqualified to serve as a juror, 
because it proves he is not impartial, has a bias 
upon his mind, and cannot be said to be indiffer- 
ent. The same doctrine is supported by the laws 
of England.. In order to show this, I will refer the 
court to.3:Bac. Ab. (new ed.) 756, and also Co. 
Litt. 158 ; where it is stated, if a juror has declar- 
ed his opinion, touching the matter in question, &c., 
or has done anything by which. it appears that he 
cannot be ‘indifferent or impartial, &c., these -are 
principal causes of challenge ; and therefore. such 
juror would be disqualified. Here it is manifest 
that though declaring an opinion is good cause of 
challenge to a juror,if it is notnecessary he should 
declare such opinion in order to disqualify him ; 
it is sufficient that he has done something, wheth- 
er making up an opinion, or doing any act what- 
ever, by which it appears he is not indifferent, is 
not perfectly impartial. The objection, therefore, 
made to Basset as a juror, ought to have been sus- 
tained, and he ought to have been excused from 
serving on the jury, upon two grounds. First, be- 
cause he had made up an opinion with regard to 
the matter of the charge against Callender. This 
is proved by the evidence of Basset himself, who 
says, he had seen in a newspaper, extracts stated 
in.the publication to have been taken from..the 
Prospect Before Us; and he stated.to-the court on 
the trial, that he had-made up-his opinion that 
those extracts were seditious, and that.the author 
of the book calli the Prospect Before Us, or that 
from which these extracts were taken, was with- 
in the sedition act, and therefore punishable under 
it. Jt was at the time notorious and well known 
that Callender was the author of the Prospect 
Before Us; it was equally notorious and known 
that the indictment against him was founded on 
thatbook: and Mr. Basset stated, he had no reason 
to doubt that the extracts were taken from that 
book.as stated in the papers. Is it not, therefore, 
clear, that forming an opinion with regard to the 
extracts, was forming an opinion with regard to 
the matter charged as libellous in the indictment? 
No reasonable doubt can exist.on this point, and 
though. Mr. Basset did not hear the indictment 
read, as the court refused to permit it to be. read 
until the jury were sworn, a measure under- such 
cireumstances as extraordinary as it was new; 
yet he knew the subject-matter it contained as well 
as if he had heard it. The opinion, therefore, that 
he-had. made up his mind on.this subjeet, clearly ` 
proves -he was not indifferent, was not impartial ; 
he had .deeided the guilt of Callender, in fact, in 
his own mind, and.could not be expected to shake 
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off theeffect of such prejudices on He was, there- | out the shadow of law or reason to justify his con- 
fore, according to the Constitution, and the taw | duct. Not a solitary case could be stated by any 
already cited, disqualified from beinga juror, hav- | of the witnesses of a similar conduct in a judge. 
ing done an act that showed he was not indiffer- | The rule here adopted, with regard’ to the admis- 
ent, was not impartial, and ought of course to / sibility of evidence, would deprive the jury of their 
have been excused from serving on the-jury.. He! undoubted right to decide on -the credibility and 
ought also to have been rejected asa juror on al weight of evidence, as well as on the extent tọ 
second ground ; because he had not only made up| which it proved the matter in question; would 
an opinion on the.matter in question, but had de- | transfer in substance this. tight to the court, and 
clared that opinion im public: -It is proved by the | thereby shake to its very centre the fabric so justly 
evidence of Mr. Basset himself, as well as by that | admired, and held so sacred, of trial by jury. It 
of Mr. Hay and Mr. Nicholas, and also by that of | would-make it necessary for the party to present 
Mr. Robinson, that when he was asked whether | to the court, all the evidence relied upon. to make 
he-had formed and delivered an opinion upon the | out his ease: This evidence, the court: or judge 
charge in the indictment, hé stated, that although | would first deliberately examine, compare it with 
he-had.never heard the indictment read, yet he | the charges‘or case to be supported, and if it did 
had formed an opinion that the author of the Pros- | not, in his opinion, prove the whole of one charge, 
pect Before Us was within thesedition act. This, | or-go the whole extent of the case to be established _ 
as has been already insisted upon, was the same | by it, he would reject it, and not permit the jury 
as forming an opinion upon the charges in the | to hear it. This would strip the jury of the very 
indictment, as he knew the indictment was found- | prerogative that renders this kind’ of trial-so much 
ed upon that book; and this opinion, which he had | superior to all others, that of deciding on the 
formed, he then declared in open court, in the| weight and credit of evidence. There is a mani- 
hearing of all bystanders, and before he wassworn | fest distinction. between the right which a judge 
asa fees This was, therefore, according to the | has: to decide upon. the admissibility of evidence, 
rule laid down by the judge and the question he | on the ground of its being proper or improper ac- 
declared proper to be asked, a complete disqualifi-| cording to the established rules of law, and the 
cation of Mr. Basset from serving as a juror on | right here assumed of deciding upon the extent to 
that trial, For he had formed and delivered an | which such evidence, that is admitted to relate to 
opinion on the matter in question. And whatdif-| the matter in question, will goto support the case: 
ference could it make, whether such opinion was | the former is the exercise of a proper authority to 
delivered a minute or an hour before the juror was | prevent the admission of extraneous and improper 
sworn on the trial, or a week, ora month before? | matter, wholly irrelevant to the matter in ques- 
Certainly the effect:on his mind must be the same, | tion; the latter is an arbitrary assumption of power, 
andhe- must be equally unfit to serve as a juror in | to-decide on the extent to which evidence admit- 
eithercase. On.both of these grounds, therefore, | ted to be relevant, at least in some degree, would 
Mr. Basset ought certainly to have been rejected | go-to prove the matter in question; and is a di- 
from serving as a juror on the trial of Callender; | rect innovation on the most sacred privilege of the 
and this is so glaring an innovation on the impar- | jury. Nothing can be more absurd and danger- 
tiality of trial by jury,(the security of our rights | ous, than the consequences that would flow from 
and great bulwark of our liberties,) that when tak-| such a doctrine, The judge would first weigh the 
en in connexion with the rest of the judge’s con- | evidence himself, measure its extent, reject it at 
duct, itstrongly evincesan overbearing disposition, | pleasure, and call this a trial by jury. But I must 
that would not stop at the use of any means, how- | here be permitted to notice the reasoning resorted 
ever unjust apd illegal, to obtain:a desired object. | to by the judge in his answer, to. excuse his con- 
He had told the marshal, if he had on his list of | duct on this occasion, which isas dangerous and 
jurors any. creatures called democrats, to strike | absurd,:in its consequences, as it is subtle and-eva- 
them off. He, therefore, knew the political sénti- | sive. Itis stated by the judge, that the plea of 
ments of those who were called as jurors, to be | justice must answer the whole charge, or it is bad 
favorable to his wishes, as no doubt this direction | on the demurrer; and that when the matter of de- 
was pursued.. Mr: Basset had declared his opin- | fence may be given in evidence without being for- 
ion, that the author of the Prospect Before Us was | mally pleaded, the same rules prevail. This doc- 
within the sedition law, who was notoriously | trine of the judge would require the party to show, 
known to be Callender. He therefore-knew ihe} that the evidence he offered would cover the 
sentiments of the juror; knew he must be dispos-| whole of his case, with the same exactness and 
ed to convict the defendant, and for this reason he | formality that he would file a plea to avoid its 
would not excuse him from serving on the trial, | being held bad on a demurrer: thus narrowing 
but would pervert the meaning of the law to make | dowa the province of the jury, and subjecting the 
it subservient to his own views. ; decision of all the facts as well as the law to the 
The next charge to be inquired into, is that 


court. ‘There is no rule of law to warrant such a 
stated in the third article, in rejecting. the evi-| proceeding, and it is manifestly contrary to all 
dence of Colonel Taylor, a material witness in fa- | reasoning on the subject. The plea, in order to 
vor of the defendant, on the pretence that he could | be good, must state matter sufficient to justify that 
not prove the: truth of:the whole of one charge. | part of the charge or suit to which itis put in; 
In this instance the judge: acted. eontrary.to all | the demurrer admits alë the facts stated in the plea 
former precedents -in courts:of justice, and -with- 


| that are well pleaded, out cannot admit facts that 
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are not stated in it, therefore the plea must appear 
tocontain sufficient matter of justification, or it 
will be held bad on demurrer; but no such.rule 
was ever heard of before to apply to evidence 
offered toa jury. They alone are the proper and 
only tribunal to decide whether the evidence 
offered and given is sufficient to prove the whole 
matter in dispute or not; and if the jury be de- 
prived of this right, there is nothing left them that 
deserves the name of a trial.” š 
The judge insists, if be was mistaken, it was an 
error of judgment. This cannot be presumed. 
Ignorance of the law is no excuse in any man; 
but in a character of such high legal'standing and 
known abilities as that of the accused, it is totally 
inadmissible and not to be presumed. How could 
any judge with upright intentions commit so 
many errors, or hit upon so many mistakes in the 
course of one trial, as are manifest in that of Cal- 
2° They must have been the result of design, 
redetermination to bear down all opposi- 
n order‘to convict and punish the defendant. 
vs But it is ‘stated that Judge Griffin concurred 
with himin opinion, and this is insisted upon by 
the accused in different parts of his answer, as an 
excuse for the errors he committed, if, as he states, 
they were errors. This seems to be a kind of for- 
lorn hope resorted to, when all other expedients 
fail. To this argument of the judge I would in 
this place answer, once for all, that it can be no 
excuse for him, nor any justification of his offences, 
that another has been equally guilty with himself; 
and it must strongly prove the weakness of his- 
defence torely upon this ground. Though Judge 
Griffin has not yet-been called toan account for 
his:conduct on this occasion, that is no reason why 
he should not hereafter be made to answer for it. 
The nation has not said he was innocent, or that 
he will not be proceeded against for this conduct; 
and there is no limitation of time that would screen 
him from the effects of charges of this kind, if they 
shdéuld be brought forward and supported against 
him‘heréafter. No ground of excuse therefore can 
arise from the circumstance of Judge Griffin not 
having been called upon to answer for his con- 
duct in this respect. 
.. Twill now proceed to ‘notice very briefly the 
conduct of the judge in the subsequent part of this 
trial. Compelling the defendant’s counsel to re- 
duce.to writing all questions to be asked the wit- 
ness, Was a direct innovation on the practice in 
our courts of justice, and tended to embarrass the 
management of and weaken the defence. It is 
proved by the testimony of all the witnesses, that 
no-such practice ever prevailed in our courts of 
justice, for such a purpose as that avowed in this 
jnstance; the only cases in which it is required to 
yedtice to writing questions to be asked a witness, 
“and>the. only cases in which it can be proper or 
‘consistent with reason and justice to do so, are 
thoséin-which an objection is made to a question 
proposed to be asked, on the ground of its being 
improper: and contrary to the rules of evidence; 
and in’ordér to-ascertain the precise meaning and 
effect of the: qüestion, so hs to decide on the ob- 
jection made to it;it may: We proper to require it to 


be reduced to writing, butit never was before done, 
so far as we can discover, for the purpose of ascer- 
taining how far the witness could prove the mat- 
ter in question, and whether he could prove the 
whole of one charge or not, and thereby decide 
whether the witness should or should not be ex- 
amined. According to this rule the judge would 
first try the cause himself upon the evidence offered, 
by the questions thus reduced to writing, and if he 
did not consider such evidence fully sufficient. to 
support the whole of the charge or case to which 
it was offered, he would reject it, and not permit 
the jury to hear a word of it, lest they might con- 
sider it stronger than he did, and give it sufficient 
weight to support the case to which it was offered. 
This mode of proceeding was left to be discovered 
and adopted by Judge Chase. No other court or 
judge ever attempted in this manner to trifle with 
the rights of the jury, and establish a doctrine so 
tyrannical and oppressive; but this isin perfect 
conformity with the whole of his conduct on this 
occasion ; a preconcerted system of oppression, to 
bring the defendant, Callender, to certain convic- 
tion and punishment. For the same purpose the 
defendant’s counsel were ridiculed, treated with 
indignity, and the whole audience entertained at 
their expense. They were frequently and ab- 
ruptly interrupted in their arguments; charged 
with wilfully perverting the law, in order to im- 
pose upon and deceive the multitude: called boys, 
by way of derision, and treated as mere mush- 
rooms of the day, who ought to cringe submis- 
sively when they appear before a circuit court in 
which the honorable judge presided. He was fa- 
cetious, witty, and sarcastic, as the occasion re- 
quired; and it is pretended there can be no harm 
in this; it was all in jest and good humor! | It is 
too serious a matter, Mr. President, for judges thus 
to jest and trifle with the rights and liberties of 
the citizen. Though this proceeding was levelled 
immediately at the counsel, it was the defendant 
who was the principal object of resentment, who 
was intended to be made an example of, and who 
felt the injury and became liable to the conse- 
quences of such illegal and unjust conduct of the 
judge. i 

Barely to notice the conduct of the respondent, 
at Newcastle, ia Delaware, as charged in the 
seventh article is sufficient to show that he was 
there actuated by the same. spirit of persecution 
and oppression that has, as already stated, marked 
the whole of his conduct during the course of 
these transactions. That he should descend from 
the elevated and dignified station in which he was 
placed as a judge, to hunt for crimes as a common 
informer against his fellow-citizens ; urge the jury 
to take notice of, and present certain persons suffi- 
ciently designated though not named; and press 
the attorney for the district to search for evidence 
among the files of newspapers to support-a prose- 
cution, was degrading to the sacred character of a 
judge, and was perverting the Judicial authority 
to a mere engine of persecution to answer party 
purposes. Of the same complexion with this is 
the conduct of the respondent in delivering an in- 
flammatory and disorganizing charge to the grand 
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‘ which shall have been committed or done within 
* the district for which they are impanelled.” 

By another act of Virginia, passed in the same 
year, it is enacted that, “upon presentment made 
‘ by the grand jury of an offence not capital, the 
‘court shall order the clerk to issue a summons or 
‘ other proper. process against the person or per- 
‘sons so. presented, to appear and answer such 
“presentment at the next court, and thereupon 
‘ hear and determine the same according to law.” 

In this last provision; the words “or other pro- 
per process.” have a direct application to the pre- 
vious provision, which enacts that the grand jury 
shall present all treasons, murders, felonies, “or 
other misdemeanors.” For treasons, murders, and 
felonies, we admit that a capias is the proper 
process; and when the law directs other proper 
process, it had reference to a elass of crimes where 
a capias was required. It is in vain alleged, that 
the counsel for Callender made no objection to.the 
process issued. ‘They were not at that time to be 
considered as his counsel; it was only after he 
was brought into court that their duty com- 
| menced. 

Further, whether the proper process was a ca- 
pias or summons, the law of Virginia requirés 
that it shall be returnable to the next. court; and I 
contend that this point is established by the Eng- 
lish practice. To show which I refer to Haw- 
kins’s Pleas of the Crown. where it is stated that 
a venire facias, which is in the nature of a sum- 
mons, is the proper process, and that it is returna- 
ble to the next court. . 

It was surely, then, the duty of the judge to be 
acquainted with the laws of England, however 
unacquainted he may have been with the laws of 
Virginia. He cannot, therefore, on this ground, 
attempt. a justification from ignorance. Ia his 
answer he informs us that ignorance of the law is 
no excuse. [fit is no excuse in an unlettered in- 
dividual, shall it constitute the apology of him 
who was expressly appointed to expound the law 
and administer justice? And if, on this occasion, 
he was not acquainted with the law, did it, there- 
fore, become him to proceed with such fatal pre- 
cipitancy ? No sooner was the presentment made 
than the marshal, before any indictment was 
brought in, was despatched after Callender. We 
can only account for this, by supposing that it 
was the intention of the judge to act in conform- 
ity to his previous declaration, however jocularly 
it may have seemed to have been made; and that 
this was one of the means he had determined to 
pursue in order to convict Callender, regardless 
of the dignity of his station or the innocence of 
the man. Having offered these remarks, I am 
instructed to say that the case is fully opened. on 
the part of the prosecution. ; 

Mr. Hopxinson.—Mr. President: We. cannot 
remind you, and this honorable Court, .as our op- 
-ponents have so-frequently done, that we address 
you in-behalf of the majesty.of the people: We 
appear for an ancient. and infirm man, whose bet- 
ter. days have been worn-out in the service of that 
country which now. degrades him; and-who has 
nothing to promise you for an honorable acquittal 


jury at Baltimore, as stated in the eighth article 
of the impeachment. This proceeding evinced a 
mind inflamed by party spirit and political intoler- 
ance; it was calculated todisturb the peace of the 
community, and alarm the people at the measures 
of Government: to force them by the terror of ju- 
dicial denunciation to relinquish their own politi- 
cal sentiments and adopt those of the judge. ‘ This 
was the favorite object of this whole proceeding, 
and to obtain it no means were left untried. It 
was attempted to excite the fears of the public 
mind, to ‘destroy the confidence of the people’ in 
the administration of their Government.. The ju- 
dicial authority was prostituted to party purposes, 
and the fountains of justice were corrupted 
this poisonous spirit of persecution, that seemed 
determined to bear down all ` opposition in order 
to succeed ina favorite object. Citizens of all 
descriptions felt alarmed at this new and unusual 
conduct. All the counsel at the bar, wherever the 
respondent went, though consisting of the ablest 
and most enlightened in the nation, were agitated 
into a general ferment, and the whole community 
seemed shocked at such outrages upon common 
sense ; for, to go to trial was to go to certain con- 
viction.... Is this, Mr. President, the character that 
ought to distinguish the Judiciary of the United 
States? No, sir. The streams of justice that flow 
from the American -bench ought to be as pure as 
the sunbeams that light up the morning. The 
accused should come before the court, with a well 
founded confidence that the law will be adminis- 
tered to him. with justice, impartiality, and in 
mercy. . When this is the case, he submits with- 
outa murmur to his fate, and hears the sentence 
of condemnation pronounced against him, with a 
mind that must approve the justice of the law and 
the impartiality of those who administer it. 

The decision of this cause may form an. im- 
portant era in the annals of our country. Future 
generations are interested inthe event. It may 
determine a question all,important to the Ameri- 
can people; whether the laws of our country are 
to govern, or the arbitrary will of those who are 
entrusted with their administration. Mr. Presi- 
dent, we, on this important occasion, behold the 
rights and liberties of the American people hover 
round this honorable tribunal, about to be estab- 
lished. on a firm basis by the decision you will 
make, or sent afloat on the ocean of uncertainty, 
to be tossed to and fro by the capricious breath of 
usurped power and innovation. 

Mr. CLARK addressed the Chair as follows— 
Mr. President: I rise only to make a few remarks 
on two of the articles, the fifth and sixth, that the 
counsel for the respondent may be possessed of all 
the points we mean to make. I will endeavor, in 
a few words, to state the practice which we think 
ought to have been pursued in the case of Callen- 
der. The practice in the federal courts is regu- 
lated by that in each State. If this position be 
correct, we contend, that the proper process in the 
case‘of Callender was a summons. An act of 
Virginia, passed in the year 1792, provides that 
the grand jury “shall present all treasons, mur- 
‘ ders, felonies, or other misdemeanors whatsoever, 
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butthe approbation of your own consciences. We filed in the celebrated case of Warren Hastings. 
are happy, however, to concur with the honorable | There is, however, no similarity between that case 
Managers in one point; mean the importance | and ours. Precedents might have been found 
they are disposed to give to this cause. In every | more mild in their character, and more adapted to 
relation and respect in which it can be viewed, it | the circumstances of our case. The impeachment 
is, indeed, of infinite importance. It 1s important | of Hastings was not instituted on a petty cata- 
to the respondent to the full amount of his good | logue of frivolous occurrences, more calculated to 
name and reputation, and of that little portion of | excite ridicule than apprehension, but for the al- 
that happiness, the small residue of his life may | leged murder of princes and plunder of. empires. 
afford. It is important to you, Senators and | If, however, the choice of this case as a precedent 


judges, inasmuch as you value the judgment 
-which posterity shall pass upon the proceedings 
of this day. It is important to our country, as 
she estimates her character for sound, dignified, 
and impartial. justice, in the eyes of a judging 
world. The little, busy vortex that-plays imme- 
diately round the scene of action, considers this- 


proceeding merely as the trial of Judge Chase, 


and gazes upon him as.the only person interested 
in. the result... This is a false and imperfect: view 
of the-case, It is not the trial of Judge Chase 
alone.’ -It is a trial between him and his country, 
and. that country is as. dearly interested as the 
judge can be, in a fair and impartial investigation 


for our pleadings, has exposed us to some unpleas- 
ant expressions, it-also furnishes to us abundance 
of consolation and hope. There, the most splen- 
did talents that ever adorned the British nation, 
were strained to their utmost exertion to crush the 
devoted victim of.malignant persecution. But in 
vain; the stern integrity, the enlightened percep- 
tion, the immovable justice of his judges stood as 
a barrier between him and destruction, and safely 
protected him from the fury of the storm. So, I 
trust in God, it will. be with us. 

In England, the impeachment of a judge isa 
rare occurrence.’ I recollect but two. invhalf a 
century. But, in our country, boasting of its su- 


of the case, and in a just and honest decision of | perior purity and virtue, and declaiming ever 
it. . There is yet another dread tribunal to which | against the vice, venality, and corruption of the 
we should not be inattentive. Weshould look to | Old World, seven judges have been prosecuted 
-ìt with solemn impressions of respect. It is pos- | criminally in about two years. A melancholy 
terity; the race of men that will come after us. | proof either of extreme and unequalled corruption 
When all the false glare and false importance of | in our Judiciary, or of strange and persecuting 
the times shall pass away; when things shall set- | times among us. 
tle down into a state of placid tranquillity and! The first proper object of our inquiries in this 
lose that bustling motion that deceives with false | case is, to ascertain with proper precision what 
appearances; when you, most honorable Senators, | acts or offences of a public officer are the objects 
who sit here to judge, as well as the respondent | of impeachment. This question meets us at the 
who sits here to be judged, shall alike rest in the | very threshold of the case. If it shall appear that 


silence of the tomb, then comes the faithful, the 
scrutinizing historian, who, without fear or favor, 
will record this transaction; then comes a just 
and. impartial posterity, who, without regard to 
“persons or to dignities, will decide upon your de- 
cision. «Then, I trust, the high honor and integ 
rity of-this-Court wili stand recorded in the pure 
„language of deserved praise, and this day will be 
remembered in the annals of our land, as honora- 
. Dle to the respondent, to, his judges, and to the 
justice of our country. : 
os We have heard, sir, from‘the honorable Mana- 
ts. who have addressed you, many harsh expres- 
ions... I hope, sir, they will do no harm. We 
have'been told of the respondent’s unholy sins, 
which even the heavenly expectation of sincere 


the charges exhibited in these articles of impeach- 
ment, are not, even if true, the Constitutional sub- 
jects of impeachment; if it shall turn out on the 
investigation that the judge has really fallen into 
| error, mistake, or indiscretion, yet 1f he stands 
| acquitted. in proof of any such acts as by the law 
of the land are impeachable offences, he stands 
entitled to discharge on his trial. This proceed- 
ing by impeachment is a mode of trial created 
! and defined by the Constitution of our country ; 
aad by this the Court is exclusively bound. To 
the Constitution, then, we must exclusively look 
to discover what is or is notimpeachable. We 
shall there find the whole proceeding distinctly 
marked out ; and everything designated and prop- 
erly distributed necessary in the construction of a 


repentance.cannot wash away ; we have been told | court of criminal jurisdiction. We shall find, 1. 


of his volumes of guilt, every page of which calls 
_. doudly for punishment. This sort of language 

. Dut- pursues the same spirit of asperity and re- 

¿»proach which was begun in the replication to our 
answer. But we come here, sir, not to complain 
f anything, we. come expecting to bear and to 
fotbear much. ` It 
“the replication fi 


i -by the honorable Managers 
on behalf. of th use of Representatives and of 
AL the people; © with it more acrimony than 
“either-the occasion ortheir dignity demanded. It: 
may be said tha 


does, indeed, seem to me, that, 


1 they have resorted for it to Eng- 
: lish. precedent;-and framed it from the replication: 


Who shall originate or present an impeachment. 
2. Who shall try it. 3. For what offences it may 
be used. 4. What.is the punishment on convic- 
tion. The first of these points is provided for in 
the second section of the first article of the Con- 
stitution, where it is declared that “the House of 
Representatives shall have the sole power of im- 
peachment.” This power corresponds with that 
of a grand jury to find a presentment ór indict- 
ment. In the third section of the same article, 
the court is provided before whom the impeach- 
ment thus originated shall be tried: “ The Senate 
shall-have the sole power to try all impeach- 
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ments?’ And the fourth section of the second ar- 
ticle points out and describes the offences intended 
to be impeachable, and the punishment which is 
to follow conviction ; subject toa limitation in the 
third section of the first article. 

Have any facts, then, been given in evidence 
against the respondent which makes hira liable to 
be proceeded against by this high process of im- 
peachment? ‘What are the offences? What is 
the Constitutional description of those official acts, 
for which a public officer may be arraigned before 
this high Court? In the fourth section.of the 
second article of the Constitution, it is declared, 
that “the President, Vice President, and all civil 
“officers of the United States, shall be removed 
© from office on impeachment for, and conviction 
t of, treason, bribery, or other high crimes and 
“misdemeanors.” ‘Treason or bribery is not. al- 
Teged against us on this occasion. Our offences, 
then, must come under the general description of 
“high crimes and misdemeanors,” or we are not 
impeachable by the Constitution of the United 
States. I offer it as a position I shall rely upon 
in my argument, that no judge can be impeached 
and removed from office for any act or offence for 
which he- could: not be indicted. It must be by 
law an indictable offence. One of the gentlemen, 
indeed, who conduct this prosecution, (Mr. Camp- 
bell,) contends for the reverse of this proposition, 
and holds that for such official acts as are the sub- 
ject of impeachment no indictment will lie or can 

e maintained. For, says he, it would involve us 


which would support an indictment, I do not 
mean to be understood as admitting that the con- 
verse of the proposition is true; that is, that every 
act or offence which is impeachable, is indictable. 
Far from it. A man may be indictable for many 
violations of positive law, which evince no mala 
mens, no corrupt heart or intention, but which 
would not be the ground of an impeachment. I 
will instance the case of an assault, which is an 
indictable offence, but will not surely be pretended 
to be an impeachable offenée, for which a judge 
may be removed from office. .It is true that the 
second section of the first articie, which gives the 
House of Representatives the sole power of im- 
peachment, does not in terms limit the exercise 
of that power. But its obvious meaning is not, 
in that ‘place, to describe the kind of acts which 
are to be subjects of impeachment, but merely to 
declare in what branch of the Government it shall 
commence. The House of Representatives has 
‘the power of impeachment; but for what they are 
to,impeach, in what cases they may exercise this 
delegated power, depends on other parts of the 
Constitution, and not on their opinion, whim, or 
caprice. The whole system of impeachment must 
be taken together, and not in detached parts; and 
if we find one part of the Constitution declaring 
who shall commence an impeachment, we find 
other parts declaring who shall try it, and what 
acts and what persons are Constitutional subjects 
of this mode of trial. The power of impeachment 
is with the House of Representatives—but only 


in this monstrous oppression and absurdity, that a | for impeachable offences. They are to proceed 
man might-be twice punished for the same offence, | against the offence in this way when ic is com- 
once. by impeachment, and then by indictment. | mitted, but not to create the offence,and make 
And so most surely he may; and the limitation | any act criminal and impeachable at their will 
of the punishment on impeachment takes away | and pleasure. What is an offence, is a question 
the injustice and oppression the gentleman dreads. | to be decided by the Constitutionand the law, 
A slight attention to the subject will show the | not by the opinion of-a single branch of the Le- 
fallacy of this gentleman’s doctrine. If the ab-| gislature; and when the offence thus described by 
surdity and oppression. he fears will really ensue | the Constitution or the law has been committed, 
on indicting a man for the same offence for which | then, and not until then, has the House of Repre- 
he has already been impeached, they must Ae power to impeach the offender. Soa 


rc raa 


charged ‘to the, Constitution itself, which, in the | grand jury possesses the sole power to indict; but 
third section of the first article, after limiting the | in the exercise of this power they are bound by 
extent of the judgment in cases of impeachment, | positive law, and do not assume under this general 
goes on to declare, that “the party convicted shall, | power to make anything indictable which they 
nevertheless, be liable and subject to indictment, | might disapprove. If it were so, we should indeed 
trial, judgment, and punishment, according toj have a strange, unsettled, and dangerous penal 


law.” The idea of the honorable Manager is, that 
for acts done in the course of official duty a judge 
must be proceeded against exclusively by impeach- 
ment; and that no indictment will lie in such case. 
The incorrectness of this notion appears not only 
from a reference to the Constitution, but to the 
known law of England also.. I will remind you 
of a case, stated, I believe, in the elementary books 
of the law, in which it is said, that if a judge un- 
dertakes, of his awn authority, to change the mode 
of punishment prescribed by law for any crime, 
he is indictable; for instance, shouldshe sentence 
a man to be beheaded when the law directed him 
to be hanged, the judge is guilty of murder, and 
may be accordingly indicted. When, sir, I con- 
tend, that, in order to sustain an impeachment, 


code. No man eguld walk-in safety, but would 
be at the mercysof the caprice of every grand 
jury that might-be summoned, and that would be 
crime to-morrew which is innocent to-day. 
What partof the Constitution then declares any 
of the acts charged and proved upon Judge Chase, 
even in the Worst aspect, to be impeachable? He 
has not been guilty of bribery or corruption; he 
is not charged with them. Has he then been 
guilty of“ other high crimes and misdemeanors 2” 
In an istrumenti so sacred as the Constitution, I 
presume eyery word must have its full and fair 
meaning. It is not then only for crimes and mis- 
demeanors that a judge is impeachable, but it 
must be for high crimes and misdemeanors. Al- 
though this qualifying adjective “high” immedi- 


an offence must be proved upon the respondent | ately precedes and is directly attached to the word 
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‘erumes,” yet, from the evident intention of the 
Constitution and upon a just grammatical con- 
struction, it must be also applied to “ misdemean- 
ors.” The repetition of this adjective would have 
injured the harmony of the sentence without add- 
ing anything to its perspicuity. How would this 
be in‘common parlance? Suppose it should. be 
said that at this trial there are attending many 
ladies and gentlemen. Would it be doubted that 
the adjective many applies to gentlemen as well 
ag ladies, although- not repeated? Or, if there 
is‘anything peculiar in this respect in this word 
“high,” I will suppose it were said that among 
the auditors there are men of high rank and station. 
Would:it not be as well understood as if it were 
said that men of high rank and’station are here? 
There is surely no difference. So in the Consti- 
tution, itis said, that “a regular statement ofthe 
receipts and expenditures of all public money shall 
be published from time to time.” Is.not the ac- 
count to be regular as well as the statement? T 
sbould‘have’ deemed it unnecessary to have spent 
a word on so plain a point, had I not understood 
that a difficulty would probably be made upon it. 
If my construction of this part of the Constitution 
be not admitted, and the adjective “ high” be given 
exclusively to “crimes” and denied to“ misdemean- 
ors,” this strange absurdity must ensue:—That 
when an. officer of the Goverument is impeached 
fora crime. he cannot be convicted unless it proves 
to be a high crime: but he may nevertheless be 
convicted of a misdemeanor of the most petty 
grade. Observe, sir, the crimes with which these 
f other high crimes” are classed in the Constitu- 
tion, and we may learn something of their charac- 
ter. They stand in connexion with “bribery and 
corruption ;” tried in the same manner and sub- 
ject to the sanie penalties. But if we- are to lose 
the force and meaning of the word “ high” in re- 
lation: to misdemeanors, and this description of 
@ffences must be governed by the mere meaning 
of 
any gtade from the adjective, still my position re- 
mains unimpaired, that the offence, whatever it is, 
which is the ground of impeachment, must be such 
an one as would:support'an indictment. “ Mis- 
demeanor” is alegal and technical term, well un- 
-derstood and defined in law ;‘and in the construc- 
sofa legal instrument we ust give to words 
legal signification. A misdemeanor or a 
or in their just and pryper acceptation 


crime, 
they are synonymous terms, is aù act committed 
or omitted, in violation of a public \aw, either for- 
bidding or commanding it. By this test, let the 
“conduct of the respondent be tried, aad, by it, let 


im stand justified or-condemned. 
Does not, sir, the court, provided by the Consti- 
in’ forthe trial of an impeachment, give us 
mie idea of the grade of offences intended for. its 
sdidtion 2? Look-around ‘you; sir, upan this 
malof justite—is it not high and dig- 
i i ing within itself the justice andma- 
jesty ‘of yerican people ? . Wassuch a court 
created—does such a court'sit 
palny errors ang indiscretio 
ave a name in thèpi 


is, 106 insignificant te 


rm “misdemeanors,” without deriving | 


| 


notice of a court: of quarter sessions? This is 
indeed employing an elephant to remove an atom 
too minute for the grasp of an insect. Isthe Sen- 
ate of the United States solemnly convened and 
held together in the presence of the nation to fix 


{a standard of politeness in a judge, and mark the 


precincts of judicial decorum? The honorable 
gentleman who opened the prosecution (Mr. Ran- 
dolph) has contended fora contrary doctrine, and 
held that many things are impeachable that are not 
indictable. To illustrate his position, he stated 
the cases of habitual drunkenness and profane 
swearing on the bench, which he held to be òb- 
jects of impeachment and not of indictment. J 
do not. desire to impose my opinions on this 
court as of any value. But surely I could not 
hesitate to say that both of the cases put by the gen- 
tleman would beindictable. Is there not known 
to us a-class of ‘offences, not provided for indeed 
by the letter of. any statute, but which come under 
the general protection which the law gives tò vir- 
tue, decency, and morals in society? .Any act 
which is contra bonos mores is indictable as such. 
And it is so, not by act of Congress; but by ‘the 
pure and wholesome mandates of that common 
taw which some men would madly drive from 
our jurisprudence, but which I most sincerely 
pray may live forever. k 

If I am correct in my position that nothing is 
impeachable that is not also indictable, for what 
acts then may a man be indicted? May it be on 
the mere caprice or opinion of any ten, twenty, or 
one hundred men in the community; or must it 
not be on some known law of the society in which 
he resides? It must unquestionably be for some 
offence, either of omission or commission, against 
some statute of the United States—or some statute 
of a particular State, or against the provision of 
the common law.. Against which of these has 
the respondent offended? What law of any of 
the descriptions I have mentioned: has he vio- 
lated? By what is he to be judged, by what is 
he to be justified or condemned, if not by some 
known law of the country ; and if no such law is 
brought upon his case—if no such violation rises 
on this day of trial in judgment against him, why 


stands he here at this bar as-a criminal? Whom / 


has he offended? The House of Re 
—and is he impeached for this? ` 

I maintain as a most important and indispen- 
sable principle, that no man should be criminally 
accused, no man cán be criminally condemned, 
but for the violation of some known law by 
which he was bound to govern himself. Nothing 
is so necessary to justice and to safety as that the 
criminal code should*be certain andknown. Let 
the judge, as well as the citizen, precisely know 
the path he is to walk in, and what he may or 
may not do. ‘Let not the sword tremblevover 
his: unconscious head, or the ground be spread 
with quicksands and destruction, which appear 


presentatives ,/ 


‘fair and harmless to the eye of the ‘travellér.— 


to.scan and punish | for 


code, too paltry for the, 


Can it be pretended there is one rule of justice 
føra judge and another for a private citizen ; and 
“while the lattér‘is:proteeted: from surprise, 

e malice orcapriceof any man or body 
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of- men, and can be brought into legal jeopardy 
only:by. the violation of laws before made known 
to him, the latter is to be exposed to punishment 
without knowing his offence, and the criminality 
ör innocence of his conduct is to depend not upon 
the laws existing atthe. time, but upon the opin- 
ions of a body of men.to be collected four or five 
years after the transaction? A judge may thus 
be impeached and removed from office for an act 
strictly legal, when done, if any House of Repre- 
sentativegforany indefinite time after, shall for any 
reason they may act upon, choose to consider such 
act improperand impeachable. The Constitution, 
sir, Hever intended to lay the Judiciary thus pros- 
trate at the feet of the House of Representatives, 
the slaves of their will, the victims of their ca- 
price. The Judiciary must be protected from 
prejudice and. varying opinion, or it is not worth 
à farthing. Suppose a grand jury should make a 
presentment against a man, stating that most truly 
he had violated no. law or committed any known 
offence ; but he had violated their notions of com- 
mon sense—for this was the standard of impeach- 
ment the'gentleman who opened gave us—he had 
shocked their nerves or wounded their sensibility. 
Would such a presentment be received or listened 
to.for a moment? No, sir—And on the same 
principle, no judge should be put in jeopardy be- 
eause the common sense of one hundred and fifty 
men might approve what is thus condemned, and 
the rule of right, the objects of punishment or 
praise, would thus shift about from day to day. 
Are we to depend upon the House of Represen- 
tatives for the innocence or criminality of our 
conduct? Can they create offences at their will 
and pleasure, and declare that to be a crime in 
1804, which was an indiscretion or pardonable 
error, or perhaps an approved proceeding in 1800? 
If this gigantic House of Representatives, by the 
usual vote and the usual forms of legislation, were 
to direct that any act heretofore not forbidden’ by 
law, should hereafter become penal, this declara- 
tion of their will would be a mere nullity; would 
have no force and effect, unless duly sanctioned 
‘by the Senate and the approbation of the Presi- 
_ dent. Will they then be allowed, in the exercise of 
their power of impeachment, to create crimes and 
inflict the most serious penalties on actions never 
before suspected to be criminal, when they could 
not have swelled the same act into an offence in 
the form of alaw? If this be truly the case, if 
this power of impeachment may be thus extended 
without limit or control, then indeed is every val- 
uable liberty prostrated at the foot of this omni- 
potent House of Representatives ; and may God 
preserve us! The President may approve and sign 
a law, or may make an appointment which to 
him may seem prudentand beneficial, and it may 
be the: general, nay the universal sentiment that 
it isso; and it is undeniable that no law is vio- 
lated by the act. But some four or five years 
hence there comes a House of Representatives 
whose common sense is constructed on a new 
anodel, and who either are or affect to be greatly 
shocked at the atrocity of this act... The Presi- 
dent is impeached. ; In vain he pleads the purity 


of his intention, the legality of his conduct, in 
vain he avers that he has violated no law and 
been guilty ofno crime. He will be told; as Judge 
Chase now is, that the common sense of the House 
is the standard of guilt, and their opinion of the 
error of the act conclusive evidence of corruption. 
We have read, sir, in our younger days, and read 
with horror, of the Roman Emperor who placed 
his edicts so high in the air that the keenest eye 
could not decypher them, and yet severely pun- 
ished any breach of them. -But the power claim- 
ed by the House of Representatives to make any- 
thing criminal at their pleasure, at any period 
after its. occurrence, is ten. thousand times more 
dangerous, more tyrannical, more subversive of 
all liberty. and safety. ‘Shall Ibe called to heavy 
judgment now for an act which, when done, was 
forbidden by no law, and received no reproach, 
because in a course of years there is found a set 
of men whose common sense condemns.the deed ! 
The gentlemen have referred us to this standard, 
and being under the necessity to acknowledge 
that the respondent has violated no law of the 
community, they would on this vague and dan- 
gerous ground accuse, try, and condemn him. 
The code of the Roman tyrant was fixed on the 
height of a column, where it might be understood 
with some extraordinary pains; but here, to be 
safe, we must be able to look into years to come, 
and to foresee what will be the changing opinions 
of men or points of decorum for years to come. 
The rule of our conduct, by which we are to be 
judged and condemned, lies buried in the bosom 
of futurity, and in the minds and opinions of men 
unknown, perhaps unborn. . ; 

The pureand upright administration of justice, 
sir, is of the utmost importance to any people; 
the other movements of Government are not of 
such universal concern. Who shall be President, 
or what treaties or general statutes shall be made, 
occupies the attention of a few busy politicians ; 
but these things touch not, or but seldom, the 
private interests and happiness of the great mass 
of the community. But the settlement of private 
controversies, the administration of law between 
man and man, the distribution of justice and 
right to the citizen in his private business and con- 
cern, comes to every man’s door, and is essential 
io every man’s prosperity and happiness. Hence 
I consider the Judiciary of our country most im- 
portant among the branches of Government, and 
its purity and independence of the most inter- 
esting consequence to every map. Whilst it is 
honorably and fully protected from. the influence 
of favor or fear, from any quarter, the situation of 
a people can never be very uncomfortable or un- 
safe. But if a judge is forever to be exposed to 
prosecutions and impeachments for his official 
conduct, on the mere suggestions of caprice, and 
to be condemned by the mere voice of prejudice, 
under the specious name of common sense, cati: he 
hold that firm and steady: hand his high functions 
required? No! ifhis nerves areof iron:they must 
tremble in so perilous a sithafion..0° <6. 0. 

_/ In England. the complete independence of the 
Judiciary bas been consideréd,and has been found 
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the best and surest safeguard of true liberty, se- 
caring a government of known and uniform laws, 
acting alike upon every man. It has, however, 
been suggested by some of our newspaper politi- 
cians, perhaps from a higher source, that although 
this independent Judiciary is very necessary in a 
monarchy to protect the people from the oppres- 
sion of a Court, yet that, in our republican insti- 
tution, the same reasons for it do not exist; that 
it is indeed inconsistent with the nature of our 
Government that any part or branch of itshould 
be independent of the people from whom the 
power is derived. And as the House of Repre- 
sentatites come most frequently from this great 
‘source, of power, they claim the best right of 
knowing and expressing its will; and of course 
the right of a controlling influence over the other 
branches. My doctrine is precisely the reverse of 
this. If I were calléd upon to declare whether 
the independence of judges were more essentially 
important in a Monarchy or a Republic, I should 
t nly say, inthe latter. All governments re- 
f sin order to:give them firmness, stability, and 
character, some permanent principle, some settled 
establishment. The want of this is the great de- 
ficiency in republican institutions. Nothing can 
be relied upon; no faith can be given either at 
home or abroad to a people whose systems and 
operations and policy are constantly changing 
with popular opinion. If, however, the Judiciary 
is stable and independent; if the rule of justice 
between men rests upon known and permanent 
principles, it gives a security and character to a 
country which is absolutely necessary in its inter- 
course with the world and in its own internal 
concerns. This independence is further requisite 
as’ a security. from oppression. All history de- 
monstrates, from page to page, that tyranny and 
Oppression have not been confined to despotisms, 
but have been freely exercised in Republics, both 
ancient and modern—with this difference, that in 
the latter, the oppression has sprung from the im- 
pulse of’ some sudden gust of passion or preju- 
duce, while in the former it is systematically 
planned and pursued as an ingredient and princi- 
ple of the Government. The people destroy not 
deliberately, and: will'return to reflection and jus- 
tice,.if passion is not kept. alive and excited by 
artful intrigue, but, while the fit is on, their devas- 
tation-and cruelty is more terrible and unbounded 
than the most monstrous tyrant. -Itis for. their 
own benefit and to protect them from the vio- 
lence of their own passions that it is essential to 
‘have some firm, unshaken, independent branch of 
‘Government, able and willing to resist their fren- 
Zy.. If we have read of the death of a Seneca 
‘under the ferocity of a Nero, we have read too of 
“the murder of a Socrates under the delusion of a 


¿and protecting by the laws. would have 
d the one from-the fury of a despot, and 
preser he other from the madness of a people. 
< [have considered these observations on the ne- 
cessary independence of the Judiciary applicable 
and im portant tothe case- before this honorable 
Court, to repel the wild idea that a judge may be 


ublic. An independent and firm Judiciary, 


impeached and removed from office although he 
has violated no law of the country, but merely on 
the vague and changing opinions. of right and 
wrong—propriety and impropriety of demeanor, 
For if this is to be the tenure on which a judge 
holds his office and character; if by such a-stan- 
dard his judicial conduct is to be adjudged crimi- 
nal or innocent, there is an end to the indepen- 
dence of our Judiciary. In opposition to this 
reasoning I have heard (not from the honorable 
Managers) a sort of jargon about the sovereignty 
of the people, and that nothing in a Republic 
should be independent of them. No phrase in 
our language is more abused or more misunder+ 
stood. The just and legitimate sovereignty of a 
people is truly an awful object, full of power and 
commanding respect. It consists in a full ac- 
knowledgment that all power originally emanates 
in some way from them,.and that all responsibil- 
ity is finally in some way due to them; and whe- 
ther this is acknowleged or.not, they have, if 
driven to the last resort, a physical force, to make 
itso, But,-sir, this sovereignty does not consist 
in a right to control. or interfere with the regular 
and-legal operations and functions of the different 
branches of the Government at the will and plea- 
sure of the people. Having delegated their power; 
having distributed it for various purposes into va- 
rious channels, and directed its course by certain 
limits, they have no right to impede it while it 
flows in its intended directions. Otherwise. we 
have no Government. In like manner the officers 
of Government are responsible in certain modes, 
and at certain periods, for the exercise of their 
duties and powers; but the people have no right 
to make them accountable in any other manner, 
or at any other period than that prescribed by the 
great compact of Government, or Constitution. 
Having parted with their power under. certain 
regulations and restrictions, they are done with it. 
They are bound by their own act, and having re- 
tained and declared the manner-in which they 
will correct abuses in office, they have no right to 
claim any other sort of responsibility. If this be 
not the case, what government have we? What 
rule of conduct? What system of association ? 
None; but we are truly in a state of savage anar- 
chy and ruthless confusion, with all the vices in- 
cident to civilization without the restraints to 
contral them. 

Having discussed this necessary preliminary 
point as to what is or is not impeachable, I will 
proceed to a consideration of the charges now in 
issue between the respondent and the House of 
Representatives of the United States. It will be 
some relief to this honorable Court to learn, that 
for the expediting of this trial, and to avoid use- 
less and irksome repetition, the counsel for the 
respondent, have divided the articles of. impeach- 
ment among themselves. I shall beg leave to. 
address you on the first article, which relates to 
the transactions at Philadelphia, on the trial of 
Jobn Fries for high treason. . 

: The gentleman (Mr. Early) who has offered 
you his observations on these articles of impeach- 
ment, appears. to.have grounded his argument, 
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not.on the evidence, but op the articles. Sup- | if a weak and wicked one, as it hás been repre- 
posing, perhaps, that they would be proved, he | sented, it could have no object in protecting any 
as taken it for granted that they have been | individual at so great a risk. to themselves and 
proves, and has shaped his remarks accordingly. | their reputation. If Judge Chase had really vio- 
ad we filed a general demurrer to these charges, | lated the law and Constitution to.come at the 
thereby admitting them as stated, the argument | blood of Fries, and had done this in the face of 
of the gentleman might have had the force and | the public, the Administration would have put 
application he intended. But, if I mistake not, | too much at hazard. by endeavoring to shelter 
the respondent has pleaded not guilty, and the | him. I hope, however, no such reason will be 
case must ‘therefore be decided by the amount of | given for the neglect of these charges ; and as we 
the evidence, and not by the averments of the | most cheerfully and truly confide in the justice of 
articles. Iadmit, indeed, that the honorable Man- | the present Administration, we trust no such dis- 
agers are put to some difficulty in this respect. | trust will be avowed of the integrity of the for- 
They are ‘under the necessity of making their | mer ; we feel as safe under trial now as we should 
election between the articles and the evidence as | have done then, and look without distrust for the 
the foundation of their argument ; for they are so | same impartial justice from this honorable Court, 
totally dissimilar, that they could not take them | as we should have expected and received at any 
both ; they meet in so few and such immaterial | time. : 
points, that no man can argue from them both for- . We feel however, sir, a serious inconvenience 
five sentences. This being the situation of the | from the delay of this prosecution In five years 
gentlemen, he has thought proper to select the | facts fall into oblivion, and witnesses engaged in 
articles and the facts therein set forth as the foun- | their ordinary occupations of life cannot tax their 
dation of his argument in defiance of the. testi- | memories with the circumstances of such distant 
mony. In the observations I shall have the honor | events. It is difficult to discover, indeed, who 
to submit, I propose to take the evidence as my | were present at the transaction. To guard against 
text and guide, and leave the articles to shift for | injustice of this kind, even in civil cases, and pro- 
themselves, under the care and patronage of our | tect us from fraudulent and slumbering demands, 
honorable opponents. ‘a limitation is put by law upon the claims of every 
Upon reading this first article of impeachment man. The criminal code of the United States 
against the respondent, after a due degree of hor- | has justly adopted the same principle. By a stat- 
ror and indignation at the monstrous tyranny and | ute, no person shall be prosecuted or punished for 
oppression portrayed in it, the first question that | treason or other capital offence, with some excep- 
would strike the mind of the inquirer would nat- | tions, unless the indictment be found within three 
urally be, when did this horrid transaction take | years after the offence is committed; and for 
place—when and where was it that Judge Chase | smaller offences the prosecution must be instituted 
thus persecuted an unfortnnate wretch to the | within two years. We cannot it is true claim 
very brink of the grave, from which he was | the benefit of the letter of this law, but we may 
snatched by the interference of Executive mercy, | claim something: from its principle; in expecting 
shocked at the injustice of his condemnation? | from this honorable Court every indulgence and 
When were the rights of juries and the privileges | allowance for any deficiency in our proof, which 
of counsel and their clients thus thrown down and | should be attributed, not to the real weakness of 
prostrated at the feet of a cruel and inexorable | our case, but to the unreasonable staleness of the 
judge? What would this inquirer think and be- | charges. Judge Chase was a stranger in Phila- 
lieve on being informed that these atrocious out- | delphia, and necessarily found extreme difficulty 
rages upon justice, law, and humanity, were per- | in discovering what persons were in court at the 
petrated five years since? Why and where has | time to which the charges relate, and in selecting 
the justice of the country slumbered so long? those who had the best recollection of the trans- 
What now awakens it from this lethargic sleep? | action. l 
‘Why has this monstrous offender so long escaped | This first article, sir, charges, “that unmindful 
the punishment of his crimes? To what region | of the solemn duties of his office, and contrary to 
of refuge did he fly? But will not surprise be | the sacred obligations by which he stood bound to 
greatly increased when it is told that at the time | discharge them faithfully and impartially and 
of the trial.of John Fries, this injured and op- | without regard to persons, the said Samuel Chase 
pressed man, at the very time when these crimes | on the trial of John Fries, charged with treason, 
of the judge were committed, the Congress of the | before the circuit court of the United States, held 
United States, the guardian of our lives and liber- | for the district of Pennsylvania, in the city of 
ties, were actually in session in the very city Philadelphia, during the months of April and May 
where the deeds were done, and probably wit- | 1800, whereat the said Samuel Chase presided, 
nessed the whole transaction? I do not expect to | did, in his judicial capacity, conduct himself in a 
be answered here, for I cannot suspect our honor- | manner highly arbitrary, oppressive, and unjust.” 
able opponents of so much illiberality, that at | This general accusation is followid by three dis- 
that period the Administration of our affairs was | tinct specifications of offence, to wit: | 
in the hands‘of the political friends of the judge, “1. In delivering an opinion, in writing, on the 
and therefore he was permitted to escape, however | question of law, on the construction of which the 
atrocious his crimes. Whatever, sir, may have | defence of the accused materially depended, tend- 
been the character of that Administration, even | ing to prejudice the minds of the jury against the 
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-ease,of the said John Fries, the prisoner, before 
counsel had been heard-in his defence: mae 
< ER [o restricting the counsel for the said Fries 
from recurring to such English authorities as they 
believed apposite, or from citing certain statutes 
of the United States, which they deemed illustra- 
tive of the positions, upon which they intended to 
rest the defence of their client: f 

«3. In debarring the prisoner from his Constitu- 
tional privilege of addressing the jury (through 
his counsel) on the law,as well ason the fact, 
which was to determine his guilt, or innocence, 
and at the same time endeavoring to wrest from 
‘the jury their indisputable right to hear argument 
and determine upon the question of law, as well 
as the question of fact, involved in the verdict 
which they were required to give.” 

In the whole of these specifications I am able to 
discover but one truth; the rest is wholly contra- 
dicted and disproved by the evidence. It is. true, 
that Judge Chase did form and reduce to writing, 
and, ina limited manner, deliver an opinion ona 
question of law, on the construction of which the 
defence of the accused materially depended—but 
when the article goes on to charge that this opin- 
ion tended to prejudice the minds of the jury 
against the case of John Fries the prisoner, before 
counsel had been heard in his defence, it is utterly 
unfounded and untrue. 'T'o whom was this opinion 
delivered? To the counsel for Fries and to the 
-Attorney for the United States; and to no other 
person. Thethird copy,and but three were made, 
Deyer was delivered to the jury or to any other 
person, and never could produce any prejudice 


or injury to John Fries—nor indeed was it ever | 


intended to come to the knowledge of the jury, 
until they had completely heard the discussion of 
the case by counsel, when they were to have taken 
out with them this opinion of the judge upon the 
law. of the case submitted to them. At that pe- 
riod of the trial when it was not only the right 
‘but the duty of the court to state to the jury their 
opinion of. the law arising on the facts, then, and 
not until thea, was it the intention of the judge to 
communicate. to them this deliberate. opinion. 
Could this be done with any intention to injure or 
oppress the prisoner? If such was the intention of 
the act, then and not otherwise, it was criminal. 
In inquiring into the nature of this act, I confine 
myself now to the forming and delivery of this 
opinion, and to decide its innocence or criminality 
we should consider it in relation to it motives, its 
time and manner, and its consequences. If nothing 
partial, oppressive, or corrupt, is to be found in any 
of these, I know not in what or whence the crim- 
inality is to be established. In deciding, sir, upon 
the motive which prompted the judge to this act, 
we-must look for materials in the testimony: by 


What then, sir, did. Judge Chase declare him- 
self to be the reasons’ which induced him to form 
this opinion, to reduce it to writing, and to hand 
it to the counsel? And permit me here, sir, to 
state, that in all-criminal prosecutions for an act 
equivocal in itself, and whose character of guilt 
or innoeence-depends ‘upon the intention with 
which it was done, the declarations of the party, 
made at the time, are always received in evidence 
to ascertain and fix the true chåtacter of the act ; 
and the fair and legal explanation of the act: is 
taken and derived from such declirations of the 
party, if not disproved by other evidence. What, 
then, did Judge Chase himself say of his intention 
and motives in relation to this opinion? Mr. 
Lewis states that, on this occasion, Judge Chase 
said that. he had understood that, at the former 
trial, there had been a great waste of time on topics 
which had nothing- to do with. the business or 
-case, and in reading common law decisions on the 

| doctrine of treason, as well as under the statute of 
Edward IIL, before the Revolution; and also re- 
lating to certain acts of Congress for crimes less 
than treason. That,to prevent this-in future, he 
or they had considered the law, made up their 
| minds, and reduced it to writing. And, in order 
that the counsel might govern themselves accord- 
ingly, had ordered three copies to be made out, 
&e. Here, then, the judge, at the time of the act 
now charged to proceed from a corrupt and par- 
tial intention, declares in unequivocal language 
what were his true motives. His object was to 
prevent an unnecessary waste of time in a court, ’ 
! where a vast deal of criminal and civil business 
was then pending and waiting for trial. This 
was the motive, and the only motive declared and 
javowed by the judge,at the time he delivered 
this offensive paper, and unless it be disproved by 
i the evidence’or the circumstances of the case, it 
i must be taken to be the trueone. It is nota sub- 
i ject of inquiry now, whether the reason he as- 
signed for this proceeding be a good or'a bad one: 
| it is enough to our purpose that it most certainly 
| is neither partial nor corrupt, As the motive was 
| not partial, so neither was or could be the act op- 
| pressive to the prisoner, unless the judge, in exe- 
| cuting his design of preventing the waste of time, 
| pursued it to an unreasonable extent. If he ob- 
‘structed only the introduction of irrelevant mat- 
| ter, and did not exclude anything that could and 
| ought to have benefitted the prisoner, he was guilty 
| of no injustice or impropriety. If the proper and 
| legal rights of the counsel of the prisoner were 
| curtailed, to his injury, there was certainly injus- 
tice done; but if nothing more than wholesome 
and reasonable restrictions were imposed, to the 
i manifest advantage of the general business of the 
| court and of other suitors there, without any un- 


this we must be governed, and not by the imputa- | just detriment to John Fries, then not only the 


tions, sarmises, and constructions of our opponents, 
however eloquent and ingenious. The judgeand 
his motives-are not only strongly denounced in 
the article,-but have also had the same fate from 
{the Managers, I take the evidence 
for my. guide, and I know it will be the guide of | 
this honorable Court: = e0. 


motive was correct, but the act was highly laud- 
able, And such was undoubtedly the case.. If we 
go no farther than Mr. Lewis’s testimony on this 
subject, every idea of an intention on the part of 
the judge to injure or oppress John Fries is done 
away. As far as the judge declared himself, his 
intention was pure and correct, and we cannot say 
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that,in the execution of this correct intention, he | the judge declared the court, on great deliberation, 
would have carried it to such excess as to produce | had formed an opinion on the Jaw on the overt 
oppression and injustice. The design was crushed | acts set forth in the indictment; and that to save 


in. embryo: as far as we are acquainted with it, 
itis fair and clear of oppression, and we are not 
authorized to presume that if it had proceeded 
farther, it-would have changed its character and 
become partial and corrupt. It is well known in 
Pennsylvania, that the loudest clamors are made 
against our courts for the delays of justice and 
the unreasonable time. spent in the trial of every 
cause: These complaints had doubtless reached 
the ears of the judge; there was an enormous 
list of civil causes then before him, and he pre- 
sumed: that any expedient fairly to save time, 
would have been acceptable to: everybody, to 
counsel as well as to suitors. I have as yet con- 
sidered this part of the case only in its most unfa- 
vorable aspect to the respondent. Upon turning 
to the testimony of the other witnesses, its com- 
plexion becomes much more. mild and unexcep- 
tionable. The suggestion,that this opinion made 
up by the court. and handed to the counsel was 
declared to be. final and conclusive upon them, 
and that.no argument in opposition to it was to 
be permitted or heard, rests wholly and. solely on 
the recollection of Mr. Lewis. Mr. Dallas was 
not in court at the time it is supposed to have 
happened; no other witness of all that were pre- 
sent has any remembrance of any such declara- 
tion, and two witnesses expressly disprove it. Mr. 
Edward Tilghman states that Judge Chase de- 
clared that the court had maturely considered the 
law arising upon the overt acts charged in the 
indictment against John Fries. That they had 
reduced their opinion to writing; that he under- 
stood a great deal of time had been consumed 
“upon the former trial; and that, in order to save 
time, a copy of the opinion of the court would be 
given to the attorney of the Cistrict; another to 
the ‘counsel of the prisoner; and that the jury 
should have a third to take out with them. Mr. 
Tilghman further states, that previously to the 
throwing of the papers on the table, and at the 
moment it was done, the judge expressed himself 
in. these words: “ Nevertheless, or notwithstand- 
ing, counsel will be heard.” Mr. Rawle, a wit- 
ness examined, as well as Mr. Tilghman on the 
part of the Managers, gives the same aceount of 
the declared motive of the judge in preparing this 
opinion, to save time, as much had been lost at 
the former trial; and states that the judges said 
the court had determined to express their opinion 
in writing, on the law, that they might not be mis- 
understood. Here we find the reason, not only for 
forming the opinion, but for reducing it to writing 
also. ‘The court, continues Mr. Rawle, observed, 
they had therefore committed their opinion to 
writing; that the clerk had made three copies, 
one of which should be given to the District At- 
torney, one to the counsel for the prisoner, and 
one the jury should. take out with them. : To put 
this part of the transaction beyond doubt, and 
strengthen, if possible, the character it now bears, 


beg this honorable Court to advert for a moment |. 


to Mr. Meredith’s testimony. He, too, states that 


| time and prevent mistakes, this opinion was re- 
duced to writing—the copies to be distributed as 
mentioned by the other witnesses. He further 
expressly avers that the judge; when he threw 
down the papers, declared that the giving of this 
opinion was not intended to preclude the counsel 
from being heard, or from expressing any objec- 
tions to its eorrectness. After this mass of con- 
curring testimony, can the motive of the judge in 
forming and delivering this opinion be misrepre- 
sented or misunderstood; and can it now be be- 
lieved or pretended that it was done, as the article 
charges, to prejudice the mind of the jury against 
John Fries before counsel had been heard in his 
defence? In order to bear up this charge against 
this weight of evidence, and support Mr. Lewis’s 
testimony in discredit of that delivered by the 

| other witnesses, the Managers who have spoken 
| to this part of the case pretend that Mr. Lewis 
should be most relied upon, because most inter- 
| ested in the transaction. This interest, sir, may 
|-have given a false coloring and appearance to the 
| conduct of the judge, and his anxious zeal for his 
| client may have represented the conduct of the 
court to his mind in harsher views than it de- 
served. I have always understood that those 
witnesses were most to be relied upon: who were 
most cool and least interested in the transaction to 
which they testify ; but the ingenious gentlemen 
invert this rule. But, sir, I have no intention of 
| making a comparison between the credibility of 
these witnesses, they are all. respectable, above 
suspicion. It is a question of memory and not of 
| character between them, and we must judge from 
| various combinations of circumstances in ascer- 
| taining the respective correctness of memory. Mr. 
| Lewis himself most candidly declared his mem- 
ory to be very uncertain and imperfect of distant 
pees Besides, Mr. Tilghman and Mr. Mere- 
| dith positively aver that the judge said, counsel 
| would be heard on the correctness of that opinion. 
| Now, Mr. Lewis does not and cannot say that the 
| judge did not say so, but his evidence is no more 
| than this, either that he did not hear itat the time, 
or that he does not remember it now. Irefer the 
honorable Managers to their own rule about af- 
firmative and negative testimony. In the Balti- 
more case, a single, solitary, unsupported witness 
(Mr. Montgomery) swears to a declaration of the 
judge, which some fourteen or fifteen respectable 
witnesses, both for and against this prosecution, 
with equal and better opportunities of hearing all 
the judge said at that time, declare was not, to 
the best of their knowledge, uttered by the judge, 
nor anything like it. Now, say the Managers, 
this single affirmative of Mr. Montgomery is more 
to be depended upon than all the other witnesses 
put together—and if anybody can think so, let it 
be so. Butin Fries’s case, we produce two affirm- 
ative witnesses against one negative witness, who 
testifies himself to the imperfection of his memory. 
I presume, ‘sir, I have most firmly established 
the point that the judge, in making up this opin- 
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ion. had, really and truly, no other object or mo- 
tive than to prevent a burdensome -and useless 
‘waste of time; and sure I am, that whoever at- 
tended the first trial of Fries would see the neces- 
sity of some regulation for this purpose. How 
then did the judge carry this intention into execu- 
tion? The opinion of the court on the points 
likely to arise in the case, was put into writing 
,and delivered to the counsel. Was this any dis- 
advantage to them? Wasitnot rather a friendly 
guide to them by which they might shape their 
argument so as best to meet the points of difficulty 
and serve their client? Thecourt furnished each 
side, as well the United States as the prisoner, 
with copies of this opinion. This would have 
the effect to regulate and confine the argument on 
both sides to the proper channel, to the real points 
of difficulty, and prevent a wild, devious, and use- 
lessextension of the argument into matters wholly 
irrelevant.. It was surely an advantage to Fries’s 
counsel thus to know the opinion of the court on 
the points of law in their. case, and thus to have 
an opportunity of meeting and repelling it. If 
they would convince the court or jury this opin- 
ion was. erroneous, they would succeed for their 
client. But if the court had permitted the coun- 
sel to take the usual course, and had kept their 
own opinion in close reserve, without any intima- 
tion of its direction until the argument wasclosed, 
and had then delivered it to the jury, as unques- 
tionably they might have done, and this opinion 
had contained some points which had been over- 
looked by the counsel, surely it would have been 
more prejudicial to the. prisoner than the course 
that was pursued. The jury would naturally 
take the law from the court, and if, therefore, the 
judge had intended to have oppressed John Fries, 
he would have succeeded better by reserving his 
opinion, concealing it from the counsel, permit- 
ting them to flounder on in the dark, and then, in 
his charge to the jury, dictate the law to suit 
his partial and oppressive purpose. Would any 
entleman of the law, about to argue a case be- 
ore a. court, think himself aggrieved if the judge 
were previously to inform him of the ideas he 
entertained of the case, with full liberty to con- 
trovert them? It would be esteemed a favor. 
2 You will be pleased to bear in mind, sir, that 
this. paper containing the opinion. of the court, 
‘was not read, nor was there any declaration what- 
everof its contents or substance. It was known 
to none, it was intended to be made known to 
none but the counsel for whose use it was designed. 
How then could it produce any prejudice to John 
-Fries? No attempt was made, no intention was 
manifested to read it. It was privately handed to 
-Mr. Lewis. How then did it become public? In 
what. manner were copies distributed to various 
chands?.. Not sir, by the court, but by the coun- 
sel-of John: Fries. Mr. Lewis, ina moment of 
affected indignation, threw the paper from 
e¢lared his hands should not be polluted by 
tupon the table of the court, and it 
ppear that.to. this hour he knows the 
aper. he so hastily. condemned. 
Several: gentlemen-of the bar-by this. means got 


hold of it, and some copies. were taken. . But for 
this conduct on the’ part of Mr. Lewis, nobody 
ever could have known the contents of the paper, 
or the opinion of the court. It was this that gave 
publicity to the opinion, and extended a knowl- 
edge of its contents, not only without the design 
and concurrence of the court, but decidedly against 
them. The act of the court was thus thrown in- 
to a different course and direction from what was 
intended or contemplated by them. re 
What then, sir, is the whole amount of. the 
crime of the judge on this occasion? That he, 
a law judge, had been bold enough to forman 
opinion—not on John Fries’s case, or the facts 
or circumstances of it, for he knew them not; 
but on certain abstract points of law, without 
first consulting and hearing Messrs. Lewis. and 
Dallas. And further, he had not only formed 
such opinions, but he had the audacity to put 
them into the hands of these gentlemen, which, 
in the article of impeachment, is called “ deliver- 
ing the opinion.” The judge, then, on mature 
deliberation, from a full consideration both of 
English and American precedents and decisions, 
had really made up his mind upon what overt 
acts would constitute the treason of levying war ; 
and to prevent mistake, he had reduced this opin- 
ion to writing, and for the information of the 
counsel on both sides (no partial selection). he 
ave a copy of this opinion to each of them, and 
Intended to give another to the jury to take out 
with them. The jury should have this‘ opinion 
where they could not mistake it, instead of their 
memories where it might be misunderstood., Is 
not this, sir, a fair and just epitome of the facts 
given in evidence? Is it not the full measure 
and amount of the judge’s crime and corruption ? 
If the judge had a right to have. any opinion of 
his own on the case, and if the opinion’ he formed 
was a correct one, and it is admitted or at: least 
not denied to'be so, where or whence could any 
injury arise from it to John Fries or his counsel 2 
The opinion is supported by English authority, 
and by the highly respectable names of Judges 
Paterson and Iredell. And this opinion Judge 
Chase had an undoubted right to give to the jury. 
He never intended to give it until the argument 
was closed, and then he designed to vary fromthe 
usual mode of charging juries only in this, that 
to prevent mistake, and for more certainty, he 
would deliver in writing instead of verbally. Yet 
the article charges that in consequence of the form- 
ing and delivering this opinion, in this illegal man- 
ner, John Fries was convicted and sentenced to 
death. The undisputed correctness of this opin- 
ion wipes away every idea of an intention to in- 
jure or oppress John Fries. No injustice could 
| result to him froma legal and correct opinion, 
which must finally have ruled the case, delivered 
at any time and in any manner. There might 
be some inattention to usual forms, but there could 
be no substantial injury. An opinion thus antici- 
pated, if manifestly unsound and erroneous, dnd 
against the prisoner, might carry some suspicion 
of unjust prejudice, but how corrupt intentions 
are. to be proved, manifested, cr executed. by 
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correct opinions, is to me inexplicable. The | novel; much less thata judge is to be convicted 
jedge had taken much labor and particular pains | of high crimes and to be removed from office for 
to inform himself on the law of the case. He |a barmless novelty. The articles charge not the 
would. not trust himself on hasty opinions, made | judge with innovations and novelties in legal 
up at the moment the life of a fellow-citizen was ; forms,- but with. depriving John Fries and his 
at stake, and might be the forfeit of an error; and | counsel of their Constitutional rights; and if he 
he therefore carefully examined the law and de-! has not done this, the rest is of no importance 
liberately took-an opinion. For this unusual at- | now. But what is this strange novelty that ex- 
tention, he deserves thanks and not impeachment. | cites so much interest and alarm? Is it thata 


If knowledge of: the law bea crime ina judge, 
ignorance is:his best recommendation ; and that 
judge is-most- worthy and best qualified for his 
office, who. possesses no opinions of his own on 


law judge had a law opinion, and was capable of 
making it up for hitnself without the assistance 

of learned counsel ? I hope not. Ishould be sorry 
| to suppose this is a novelty in the United States, 


any legal subject, but presents himself asa schol- | Was it then the reducing this opinion to writing, 
arto be taught by the counsel, and has no im- j putting it on paper with pen and ink, that makes 
pressions but such as they are pleased to give} the dangerous novelty? To have the opinion is 
him. I mean not to pass a sentence of condem-| nothing; but to write it constitutes the crime. 
nation on the views or conduct of the counsel of | And yet, sir, where is the difference to the pris- 
Fries. Their sole object and anxiety were to| oner? Except that in the latter case there is more 
save the life of their client; and if they believed | certainty ; less chance of misapprehension and 
they could better effect this end by taking fire at | mistake on the part of the jury than when it is 
the conduct of the court, by exciting a strong feel- | delivered to them verbally. - It should be recol- 
ing and prejudice against the mode of proceed- | lected, sir, and I am sure it is too important to be 


ing, and by involving the court in embarrassment 
and difficulty, it was.for them to judge: how far 
iey might pursue this object by such means, and 
to their own judgment I submit it. It is not easy 
to say how far counsel may fairly go in sucha 
case, and.when the life of the client is in issue 
much more will be allowed than in common cases. 

We have heard much about the agitation of the 
bar on this occasion. The particular cause of it 
has not. been clearly explained. It might have 
been produced by the demeanor of Mr. Lewis, 
which, from his own account, was violent and in- 
dignant, or it might have been the mere bustle 
produced by the different efforts that were made to 
get hold of the obnoxious paper which Mr. Lewis 
cast from him with so much feeling as too foul for 
his hand; or from a combination of these with 
other causes. Another circumstance equally im- 
material: has been dignified with much impor- 
tance by the attention the Managers have be- 
stowed upon it—I mean the novelty of the pro- 
ceeding. Every witness was asked in solemn 
form, “ Did you ever see the like before?” “ How 
long have you been a practising lawyer?” “ How 
many criminals have you defended?” “ Was not 
this mode of forming and giving opinions by the 
court a novelty to you?” Granted—it was a nov- 
elty—I say. granted for argument’s sake—it was a 
novelty; and what follows? Is it therefore im- 
peachable? Every innovation, however just and 
beneficial, is subject to the same consequence. 
But, sir, if this novelty -proceeded not from im- 
pure intentions, and was not followed by oppres- 
sive or injurious consequences, where is its injus- 
tice or criminality? There were many other nov- 
elties in that trial. . It was a novelty that a man 
named John Fries should commit treason, and be 
tried and convicted for it. I never heard of pre- 
cisely the same thing before.. It was a novelty 
that counsel should desert their cause in the 
abrupt manner in which it was then done. But 
I presume it. will not be pretended that these 
things were wrong merely because they were 


forgotten by this honorable Court, this written 
opinion contained all the limitations and discrimi- 
nations on the law of treason which could serve 
the prisoner, as well as those which might ope- 
rate against him. But, sir, I deny that there was 
so much- novelty either in forming this opinion, 
or in reducing it to writing, as is pretended. Is 
| it uncommon for judges to state their opinions on 
| particular points of law to counsel, even before 
argument, for the direction of their observations? 
And was it ever before considered a prejudication 
of the case, or an encroachment upon the rights 
of the bar ? In criminal courts the practice is con- 
stant and universal. Previous to the trial of the 
cases of treason, after the restoration of Charles 
II., the judges of England met together, and did 
form and reduce to writing opinions, not only 
upon the mode of proceeding upon the trials, but 
also on all those questions or points of law which 
they supposed would arise and require their deci- 
sion in the course of the trials. (See Kelynge’s 
Reports, pp. 1, 2, &c.—I11.) Here the judges 
met in consultation expressly for the purposes 
now deemed so criminal in Judge Chase, and 
took to their aid the King’s counsel. Our judge 
did not take to his assistance the Attorney of the 
United States m forming his opinion; nor did 
the judges in England deliver to the counsel of 
the accused the result of their deliberations, but 
J} doubtless it wotld have been received as a favor 
if they had. In the only two points of difference, 
therefore, between the two cases, we have most 
decidedly the advantage. f ; 
But, sir, how can the proceedings of Judge 
Chase, in principle and effect, be distinguished 
from the common and universal practice of charg- 
ing grand juries on the legal nature and deserip- 
tion of the crimes.to come under their notice? 
When a judge is about to hold a criminal court, 
he is particular to introduce into his charge those 
very offences, and his opinions upon them, which, 
by information or otherwise, he supposes will be 
brought before the court. The opinion of the 
à x 
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judge in such cases is, formed, is reduced to 
writing, and is publicly delivered in the presence 
“Of all the jurors, both grand and petit, but never 
was before conceived to be objectionable. Nor 
‘was it ever before supposed to be a prejudication 
of any man’s case, who might afterwards be tried 
for an offence thus defined. Judge Chase stated 
what acts in his opinion-would, in construction 
of law, amount to treason in levying war; but 
whether ‘those acts, and the necessary intention 
which must accompany thèm, would be proved 
upon John Fries, or anybody else, was left quite 
at large to be decided by the jury on the evidence. 
In Hardy’s Trial, p. 13, Chief Justice Eyre states 
to the:grand jury: : - 
“Jurors and judges ought to feel an extraordi- 
nary anxiety that prosecutions of this nature 
should’ proceed upon solid grounds. t 
conceivė, therefore, that-it must be a great relief 
to jurors placed in the responsible ‘situation in 
“which you now stand, bound to do justice to 
their country and to the parties accused, and anx- 
ious to discharge this trust faithfully; sure I am 
that it is consolation and comfort to us, who have 


upon us the responsibility of declaring what the. 


law is in cases in which the public and the indi- 
vidual are so deeply interested, to have such men 
as the great Sir Matthew Hale, and an eminent 
judge of our own times, who, with the experience 
of a century, concurs with him in opinion, (Sir 
Michael Foster,) for our guides. 

“To proceed by steps. From these writers upon 
the law of treason, who speak, as I have before 
observed, upon the authority of adjudged cases, 
‘we learn that not only acts of immediate and di- 
rect attempt against the King’s life are overt acts 
of compassing his death, but that all the remoter 
steps taken with a view to assist to bring about 
the actual attempt, are equally overt acts-of this 
species of treason—even the meeting and consult- 
‘Ing what steps should be taken in order to bring 
‘about the end proposed, has been always deemed 
tobe an: act done in prosecution of the design, 
‘and as such an overt act of this treason. This is 
our first step in the present inquiry. I proceed 
to observe, that the overt acts I have been now 
‘speaking of have reference nearer or more remote 
‘to: a direct and immediate attempt. upon the life 
‘of the King; but that the same authority informs 
Ùs that they who aim directly at the life of the 
King (such for instance as the persons who were 
concerned’ in the assassination plot in the reign of 
King William) are not the only persons who can 
be said to compass or imagine the death of the 
King. ‘The entering into. measures which, in 
“the nature of things, or in the common experience 


<- of mankind, do obviously tend to bring the life of 


‘King into danger, is also compassing and 
gining the death of the King; and the meas- 
“which are taken will be at once evidence of 
passing and overt acts of it.” j 
“Whereis the criminality of such instruction 
and direction; but-in what does it differ in prin- 
ciple, and in tsp 
risoner, from the 
earned English judge 


tof Judge Chase? The 
hought he*was obliging 


T.ean easily’ 


“possible consequences.to the j- -like : 
i -fore:you is that of levying war against the United 


= 
the jury, not encroaching ‘upon them, by stating 
fully and precisely the legal construction of those 
acts which would probably be given to them in 
evidence to support the charges of treason. | It is 
true the treason charged. upon Hardy- was not 
that.of levying war—it was that of compassing 
the King’s death. Now what overt acts amount 
to a compassing of the King’s death, is a question 
of law resting upon long and established decisions 
and precedent. And Judge Eyre thought it no 
crime to declare to the jury his opinion of: the 
law in this respect. So in our case, treason by 
levying war is a general Constitutional definition 
of the offence; but the application of this general 


| definition, and the fixing and describing such 


overt acts as amount to a levying of war, is mat- 
ter of legal construction, depending upon a know- 
ledge oF former adjudications, which the judge 
was bound to know, or he was not worthy of his 
office, and which he was also bound to communi- 
cate to the jury. The difference in the cases is 
only here. Chief Justice Eyre formed his opin-« 
ion on deliberation, and reduced it tò writing; but 
he also publicly delivered it with all the weight 
of his name and authority in the face of all the 
jurors and of the country. Whereas Judge Chase 
gave his opinion privately to the counsel, to be at 
their disposal and diseretion—to use it for the 
benefit of their client if they could, or to disre- 
gard and suppress it if they thought proper.. It 
might forever have been concealed from the jurors 
and from the world if the counsel of Fries had 
not themselves made it public. This practice of 
delivering opinions on points of law in charges to 
grand juries is not confined to the English courts. 
It is the same in the United States. The Mana- 
gers have pronounced a very deserved eulogium 
upon the official conduct and character of Judge 
Iredell. The respondent-has been referred. to him 
asa bright example of justice and impartiality, 
and it has been lamented that with such an ex- 
ample before him, Judge Chase should have so 
wandered from the path of rectitude. We take 
their standard of excellence. We agree to be 
judged by Judge Iredell; and if I show that this 
humane and learned judge really did the same 
thing for which the respondent now stands on 
his trial, I hope there will be an end of the com- 
plaint- On the first trial of this same John Fries 
for the same offence, Judge Iredell actually com- 
mitted, with some circumstances of aggravation, 
the same enormous crime for which Judge Chase 
is now impeached. He did form, an opinion on 
the law of treason, he did reduce that opinion to 
writing, and he did deliver that opinion, the same 
in substance, and nearly the same in words with 
that delivered by Judge Chase. This bright ex- 
ample was before our eyes; he is now so, and det 
us be judged. by him. In the charge delivered to 
the grand jury in 1799, who found the first bill 
against Fries for tréason, speaking of those cases 
which he thought would come before the court, 
the judge says: ; ; j 
© The only species of treason-likely to come be- 


‘States: -There have been ‘various opinions: and 
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: y : 
different ‘determinations on the import of 


those | an analogous case. He stated that a judge hold- 


words: But I think I am warranted in saying, | ing a criminal court might properly give the legal 
that if, in the case, of the insurgents who may | 
come under your consideration, the intention was | ingredients that in point of law would constitute 


to prevent by force of arms the execution of any 
act of the Congress of the United States akto- 
gether, (as for instance the land-tax act, the one 
of their opposition, ) any forcible opposition ealcu- 
lated to carry that intention into effect, was a levy- 
ing war agaist the United States, and of course 
an act of treason. But if the intention was merely 
to defeat its operation in a particular instance, or 
through the agency of a particular officer, from 
some private or personal motive, though a higher 
offence may have been eommitted, it did not 
affiount to the crime of treason. The particular 
motive must, however, be the sole ingredient in 
the case, for if combined with a general view to 
obstruct the execution of the act, the offence must 
be deemed treason.” `": 

Judge Iredell, therefore, so far from conceiving 
it to be a crime fo have an opinion upon the law of 
treason in levying war and the overt acts which 
would constitute it, to reduce that opinion to wri- 
ting, and to deliver both to counsel and jury, seems 
to-have considered it, as Chief Justice Eyre had 
done before him, to be his duty to doso. Tite opin- 
ion delivered by this respectable judge coincides 
entirely with that-of Judge Chase, and the manner 
of delivering was, on our opponent’s principles, 
vastly more exceptionable. The novelty of this 
proceeding seems to have vanished on investiga- 
tion. There is indeed one striking difference in 
the two opinions: That Judge Chase goes more 
fally and clearly into the definition of the offence, 
and is more particularly careful to state those 
distinctions and discriminations which might 
serve the accused, and reduce his transgression to 
some smaller offence, provided they could appear 
in his case. He sets out not only the description 
and character of those overt acts which consti- 
tute treason, but enumerates also with equal care 
such as will not amount to that offence. If these 
favorable discriminations might in any way have 
been useful to the accused, they were put fully 
into the power both of the counsel and the jury. 

The gentleman who opened the: prosecution, 
(Mr. Randolph,) took occasion to speak in very 
handsome, and I doubt not very deserved terms 
of applause, of a distinguished judge in Virginia. 
This same judge has published an edition of 
Blackstone’s Commentaries, into which he has 
introduced a variety of his own opinions on the 
Constitution and laws of the United States. If 
hereafter a person should be accused under the 
operation of some of those statutes on the con- 
struction of which Judge Tucker has published 
his comments and opinions, would it be any im- 
peachment of the justice and impartiality of this 
judge to say, he had made up his opinion, he had 
reduced it to writing, he had delivered it to the 
world, and therefore he had prejudged the case. 
No, this would be a sort of reasoning even more 
absurd than the Richmond non sequitur. The 
honorable Manager, (Mr. Randolph,) to enforce 
and exemplify ‘his doctrines on this subject, put 
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description of murder, and the circumstances and 


this offence. But, says he, he may not go on to 
apply this definition to the overt acts laid in the 
indictment. This, I confess, isa novelty to me. 
I never before heard of overt acts in an indict- 
ment for murder. The general charge of the 
offence is laid in legal and general terms, but 
there is no specification of the particular facts 
and circumstances by which the charge is to be 
supported. But suppose a judge, knowing that a 
man was coming before him for trial, accused of 
going into the street with a declared resolution 
to-kill the first person he should meet; and this 
judge were to say to any person or in any place, 
verbally or in writing, that a killing under such 
circumstances was murder, and a lull manifesta- 
tion of malice in legal construction, would this 
be called a prejudication of the case? Is it not 
a mere declaration of the law existing and estab- 
lished long before the case, which it was the duty 
of the judge to know, to obey, and to declare? 
If the facts proved before the jury brought the 
accused within the law, the consequence of con- 
viction followed, not by the wili of the judge, 
but by the sentence of the law; and while this 
question was left open, the case was in no wise 
prejudged. To explain this point still further, I 
will put the case of dibelling. This offence, like 
that of treason, consists ‘of two parts—the act 
and the intent. . Would it be criminal in a judge, 
knowing that such a casé was to come before 
him, to inform himself, if necessary, of the law 
of libels, to make up:his mind upon the constitu- 
ent parts of the offence,and to declare them to 
the grand jury, the counsel, or anybody else ? 
Might he not be of opinion, and write and say, 
that.a libel is a malicious defamation of any per- 
son in writing, in order or intending to excite 
their wrath, or to expose them to public hatred 
or contempt? Here the fact of publication must 
be proved, and the malicious intent; and might 
not a judge state what in contemplation of law 
is a malicious and defamatory writing, and that 
if such an one is published with intent to injure 
and defame, it is inlaw a libel? Apply this doc- 
trine to the case of Fries. May not a judge have 
an opinion and declare that an insurrection of a 
body with intent or in order to resist the execu- 
tion of any law of the United States, and the 
carrying that intent into execution by actual 
force and violence, is treason against the United 
States by levying war ? There is no prejudica- 
tion in either case; the facts and the intent which 
constitute the crime, and on which the guilt or 
innocence of the accused depends, are left wholly 
untouched, and come without prejudice or bias 
to the jury. Ihave heard the phrase “ prejudg- 
ing the law” repeated over and over again. Judge 
Chase prejudged the law against Fries, we are 
told. I confess the phrase is a very singular one 
io me. I know not precisely how to understand 
it. I can comprehend what is meant when I hear 
of prejudging a man’s case—in prejudging the 
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decisions in the law of treason, made before the 
Revolution of 1688, should not or ought not to be 
read to the jury; and pray, sir, what. were these 
décisions? I will take their character from Mr. 
Lewis himself, and no man is better acquainted 
with them. He says they were decisions of de- 
pendent and corrupt judges, who carried the doc- 
trine of constructive treason to the most danger- 
ous and extravagant lengths. True, they were 
so—sanguinary, cruel, and ‘tyrannical in the ex- 
treme; and could the exclusion of such cases in- 
jure John Fries? If cases which extenuated and 
softened the crime of treason had been rejected, 
he might indeed have suffered; but how he was 
or could be. injured by keeping from the jury 
those cases which aggravated his offence, 1 am 
really at a loss to learn. The restriction there 
was on the United States. Had they been ad- 
duced by the Attorney General, no doubt. they 
would have been ably answered by the defend- 
ant’s counsel; but the ability of the counsel was 
not inferior to Fries’-counsel; and if Judge Chase 
had indeed a. design to, oppress. and injure John 
Fries, and to convict him. on. strained construc- 
tions of. treason, his best policy would surely have 
been to have suffered these cases to have come 
forward, and if supported by his authority and 
the talents of the counsel of the United States, 
they might have had their influence with the 
jury, notwithstanding the able refutations they 
might have received. But why and for what 
good purpose did the counsel desire to read these 
cases, operating, if they operated at all, directly 
against the life of their client? Why would they 
fatigue the court and impose upon the jury with 
those wicked and ridiculous decisions against a 
man who wished his stag’s horns in the king’s 
beliy; and another, who declared he would make 
his son heir to the Crown? aera 
Sir, there could have been but one object. in 
this attempt. It was this: to excite such horror 
in the minds of the jurors by reciting these tales 
of tyranny and blood, as would create a general 
prejudice in them against all the laws of treason. 
The abhorrence which would be honestly given 
to such extraordinary cases of cruelty practised 
under the law of treason, they hoped would ex- 
tend itself to all cases of tréason, even the most 
just and upright. I know another and ee 
coloring and pretence has been given for this 
design, this strange anxiety to read cases, which 
so strongly support prosecutions for treason. It 
has been said by Mr. Lewis, not here as a witness, 
but in Philadelphia as counsel for John Fries, 
that his object in desiring to read these extrava- 
gant cases was of this sort. That many of the 
decisions on the law of treason made since the 
Revolution of 1688, and which are received as 
authorities in: modern courts, were actually 
grounded on the iniquitous cases decided before 
the Revolution ; and therefore, says Mr. Lewis, 
we wished to lay these cases before the jury that 
they might place no reliance on those since the 


facts of any case. But.as.to the law, I presume 
itis always prejudged—always settled, certain, 
and ascertained. It is never a question in a case 
of murder, whether a killing with malice pre- 
pense is or is not murder. The law has pre- 
judged that, and so in all other cases the question 
is, whether. the facts proved bring the case within 
the law. And so it was in Fries’s case, and upon 
that point Judge Chase neither gave nor intima- 
ted nor had an opinion; for as the evidence had 
not been.heard, he could not anticipate what facts 
‘would be proved. : ; 
Thope and trust, sir, that the first specification 
of this article is now disposed of to the satisfac- 
- tion of this honorable Court, and the justification 
of the respondent. Part of it, when tested by 
the evidence, turns out to be wholly unfounded ; 
and the rest which is true, has been fully justified 
both on principle and by precedent. -if. there 
was some haste and error in. the. conduct of the 
judge, which however I neither. believe nor ad- 
mit,‘there was certainly: no criminality in the 
act. There was nothing impure in the motive— 
nothing. injurious in the consequence. , 
Suffer me now, sir, to offer you some observa- 
tions on the second specification of the first arti- 
cle of impeachment. I hope it will not be neces- 
sary to trespass greatly on your patience in refu- 
ting it. Itcharges Judge Chase with “ restricting 
t the counsel for the said John Fries from recur- 
f ring to such English authorities as they believed 
‘ apposite, or from citing certain statutes of the 
t United States, which they deemed illustrative 
‘ of the positions upon which they intended to 
‘rest the defence of their client.” This charge 
consists of two parts; it complains of a restric- 
tion. as to English authorities, and as to Ameri- 
can statutes, I will consider them distinctly. 
First, sir, permit me to remark that these allega- 
tions are made to support the general charge of 
partiality, oppression, and injustice. But what 
becomes of these pretences when we bear in mind 
the testimony of Mr. Rawle, the District Attor- 
ney, and always, and in every situation, a gentle- 
man whose character, in all its relations both pub- 
lic and private, bears the first stamp of respecta- 
bility, and fears no competition for credit? He 
has informed this honorable. Court that this re- 
striction so grievously complained of, and now 
the subject of a criminal. prosecution, was im- 
posed: upon him as well as’ upon the counsel of 
Fries. Is this the character or the conduct of 
partiality: or oppression? Does it evince that 
strong appetite the judge is said to have, to drink 
the hearts blood of this unfortunate German, and 
“stain the pure ermine of justice with his gore? I 
: haye always understood by partiality in a judge, 
afavoting bias to one party to the prejudice of 
the other;. but where a restriction is put equally 
-on-both sides, I cannot conjecture how it can be 
resolved’ into partiality or oppression. It will be 
seen presently. that as far as this restriction could 
have any operation, it was friendly in that opera- o 
tion tó: John: Fries.: But, sir, what. was this ré- Revolution, which were derived from them. 
striction. so, mach:complained of, and now mag- Could the gentleman bè sincere in this pretence 2 
nified- into a-high crime? That certain English | How far would he carry it?°.T’o all decisions 
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since the:Revolution; and are we to have no ad- 
jadications on this subject which maybe relied 
upon:as sound, legal, and virtuous? J apprehend 
he- does not mean so much. He desired I pre- 
sume only to discredit such of the English decis- 
ions since the Revolution, as were derived from 
those corrupt sources. alluded to. Then, most 
assuredly, he was premature in his attempt to 
-read these precious-cases. If the district attorney 
‘should read and rely. upon any case, decided since 
the Revolution, to ‘convict John Fries, and Mr. 
Lewis could trace that decision back to the horri- 
ble times spoken’of, and show that it was derived 
from and grounded upon the opinions of those 
corrupt and dependent judges, :it would surely 
have been competent for him to do so, and no 
court would have attempted to prevent him. But 
that he is to deluge the court and jury witha 
mass ‘of trash and corruption, and so declared to 
be ‘by himself, by way of anticipation and when 
no necessity had occurred or probably would oc- 
cur to justify it, could not be endured by any 
court knowing its duties and respecting its dignity. 
These cases are law, or they are not law. If the 
former, their opinion and influence were against 
the prisoner; if the latter, the court should not 
suffer them to be read to mislead and impose upon 
the jury. So far, sir, and I shall trouble you no 
further, on the-exclusion of these English statutes. 
Now, as to the statutes of the United States. 
That any such restriction was laid on the counsel 
of John. Fries, rests wholly and entirely on the 
testimony and recollection of Mr. Lewis. I will, 
sir, first consider the nature and extent of this 
charge against the respondent, supposing the fact 
to beso. I presume it will be granted to me that 
a judge has some sort of authority in a court; 
that he does not sit there asa mere cypher, with- 
out power or command. Among the acknow- 
ledged powers of a judge, is that of regulating 
and directing in some degree the argument before 
him, and preventing the introduction of matter 
either grossly improper or palpably irrelevant to 
the issue. If then it be demonstrated that these 
statutes of the United States had really and truly 
nothing under heaven to do with the trial of John 
Fries, Í hope the judge will-not be‘condemaed for 
excluding them. John Fries, sir, was indicted 
for the treason of levying war against the United 
States, and for no other offence. : 
The crime: is created and defined by the Con- 
stitution of the United States. It became the duty 
of the attorney of the United States to show to 
that court and jury, that the prisoner had been 
guilty of the treason charged in the indictment 
according to its definition and description in the 
Constitution, or the prosecution must fail.. H, on 
the other hand, he did show this to the satisfaction 
of the courtand jury, John Fries must necessarily 
be convicted:. Now, sir, what- possible influence 
or control could any act of Congress have over 
the character of a crime defined in and derived 
from the higher authority of the Constitution? 
The act of Congress could not enlarge, restrict, 
or in- any way alter or affect the Constitutional. 
description... To what proper purpose then could 


any act of Congress be read? Why, sir, we have 
heard something about a Legislative construction 
of the Constitution; and that these acts of Con- 
gress defining sedition and other offences, might 
be used and were important to show what was in- 
tended by the Constitution in the description of 
treason. «In the first place, ‘sir, Congress in pass- 
ing these statutes never had the most remote idea 
or intention of giving any sort of construction or 
opinion upon the law of treason; and if they had 
such an intention, it was beyond their powers and 
rights, and should be wholly disregarded, not only 
by that court, but by this. The construction of 
the Constitution, in common with every other 
law, belongs exclusivély to the Judiciary, as best 
qualified both from its permanency and indepen- 
dence as well as from legal learning to exercise 
so important aright. The necessity of a power 
existing some where to judge of the Constitution, 
‘and of the conformity or non-conformity of laws 
to the provisions of it, results from the very na- 
ture of a written constitution. It is in vain we 
have an instrument paramount to ordinary legis- 
| lation, if there is no authority to check encroach- 
ments upon it, and there is no department of 
Government with whom this power can be so 
safely lodged, or by whom it can be so ably and 
impartially exercised as the Judiciary. If the 
Legislatare, the-very branch of Government most 
controlled by the Constitution, and intended to be 
so, shall be permitted to assume the wide and un- 
limited right of construction, the Constitution 
will sink at once into a dead and worthless letter ; 
moulded into various fantastic shapes at the will 
of the Legislature, and purporting one thing to- 
day and another to-morrow, and nothing at last. 
But Congress, I repeat, sir, in passing the sedition 
law, had no intention whatever of giving their 
construction to the Constitutional description of 
treason, or of affecting or touching it in any way. 
The counsel of Fries were, therefore, about to use 
or abuse the act of the Legislature to purposes 
never contemplated or intended. Should the 
court suffer a delusion of this sort to be practised 
upon a jury, equally disrespectful to the’ court 
and to the Congress? It was not Judge Chase 
only who thought these statutes of the United 
States totally irrelevant to the case of Fries. 
They had been solemnly adjudged to be so, after 
every exertion of the talents of the counsel to 
show théir application and force. I refer you, sir, 
to the opinion of Judge Iredell on the first trial of 
Fries: : 

“An act of Congress which I have already read 
to you (that commonly called the sedition act) 
has specially provided in the manner you have 
heard, against combinations to defeat the execu- 
tion of the laws. The combinations punishable 
under this act must be distinguished from such as 
in themselves amount to treason, which is unai- 
terably fixed by the Constitution itself Any 
combinations, therefore, which before the passing 
of this act would have amounted to treason, still 
constitute the same crime. To give the actin 
question a different construction, would do away 
altogether-the crime of treason as committed by 
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levying war, because no war can be levied with- 
out a combination for some of the purposes stated 
in the act, which must necessarily constitute a 
part though not the whole of the offence. 

“This, gentlemen of the jury, is an indictment 
against the prisoner at the bar for levying war 
against the United States; the first inquiry there- 
fore is, what is meant by these words in our Con- 
stitution? ‘Treason against the United States 
shall consist only in levying war against them, 
&c. These words are repeated verbatim, I be- 
lieve, in an act of Congress galled the Judiciary 
act, defining the punishment of the crime of trea- 
son, pursuant to Constitutional authority. ‘This 
crime being defined in the Constitution of our 
country, becomes the supreme law, and can only 
be altered by the means therein pointed out, and 
not by any act of the Legislature ; and, therefore, 
the repetition of the words of the Constitution in 
the Judiciary act is quite unnecessary, as the only 
power. left to Congress over this crime was, to de- 
scribe the-punishment; the same act, in another 
part, makes provision for the method of trial. 
Agreeably to their power, Congress have deserib- 
ed the punishment, and thereby declared the crime 
to becapital. It is clear, therefore, that, as the 
Constitution has defined the crime, the Congress, 
drawing its sole authority from that Constitution, 
cannot change it in any manner, particularly as it 
is so declared; yet the counsel for the prisoner 
say, that the Legislature have given it a legisla- 
tive interpretation, and that their interpretation is 
binding on this court. They say that Congress 
did not mean to include the offence charged upon 
the prisoner at the bar, under the definition of levy- 
ing war ; because the sedition act describes a sim- 
ilar offence, and because a rescue is provided for 
in another act, the punishment extending no fur- 
ther than fine and imprisonment. Several an- 
swers may he given to remove these objections : 

£ First, if Congress had intended to: interpret 
these words of the Constitution, by any subse- 
quent aet, they had no kind of authority so to do. 
The whole judicial power of the Government is 

` vested in the judges of the United States, in the 
manner the Constitution describes; to them alone 
it belongs to explain the law and the Constitution ; 
and Congress have no more right nor authority 
over the judicial expositions of those acts, than 
this court has to make a law to bind them. 
this was not an article of the Constitution, but a 
mere act of Congress, thev could not interpret the 
meaning of that act while it was in force, but 
they may alter, amend, or introduce explanatory 
sections to it. In this we differ from the practice 
of-Eingland, from whence we received our juris- 
prudential system in general; for they having no 
Constitution to bind them, the Parliament have 
an-unlimited power to pass any act of whatever 
atare they please; and they, consequently, can- 
fringe upon the Constitution. ` The very 
t itafute of Edward III. itself, contains a 
provision giving Parliament an authority to enact 
„laws thereupon, in these words: ‘ Because other 
like cases of treason may happen in time to come, 


which cannot be thought or. declared at present : 


If 


itis thought that, if any such does happen, the 
Judges should not try them without first going to 


the King and -Parliament, where it ought. to be 


judged treason, or otherwise felony. On this 


point Sir Matthew Hale was very careful lest 
constructive treason should be introduced. 
“This, gentlemen, you will observe, only re- 
lates to any case not specified in that act. But, 
on the occasion now before you, it is not attempt- 
ed, by any construction or interpretation, that 
anything should be denominated treason -that is 
not precisely and plainly within’ the Constitution. 
No treason can be committed except war has'ac- 
tually been levied against: the United States. 
“Bat further, nothing is more clear to me than 
that Congress did not intend, in any manner 
whatever, to innovate on the Constitutional de- 
finition of treason, because they have repeated 
the words, I think, verbatim, in their own act, 
with regard to the rescue and obstruction of pro~ 
cess which is mentioned in the act alluded to. It 
will not be pretended, by any man, that every 
rescue or every obstruction. of an officer-in serv- 
ing process, or even both together, amounts. to 
high treason, or else to. no crime at all. No; the 
crimes are differently specified, and rescue or ob- 
struction of process may be committed without 
that high charge. This, I think, was sufficiently 
explained by the counsel for the United States.” 
Will it be pretended, sir, that counsel have a 
right to read anything before the court which 
they may find in a law book? Is there anything 
of such peculiar dignity and privilege in the stat- 
utes of the United States, that any of them may, 
at all times and on all occasions, whether pertinent 
or not, be read in a court of justice; and is ìt a 
high crime in a judge to prevent it 2 Suppose 
the counsel had chosen, on the trial of John Fries, 
to amuse themselves with reading the revenue 
laws of the United States, would the mere cir- 
cumstance of their being bound in our statute 
book have given them such a sacred character 
that the court would be bound to listen, with the 
most respectful attention, to such an absurd waste 
of time? Ido not hesitate to aver that the reve- 
nue laws have full as clear and proper an appli- 
cation to the case of John Fries as either of the 
statutes the counsel were so anxious to produce. 
But, sir, although Judge Chase undoubtedly be- 
lieved that these statutes of the United States had 
no sort of application to the case before him, and 
we contend that he would have been wholly jus- 
tifiable in excluding them from the discussion, 
yet we deny most explicitly that he did so. The 
respondent never declared that these laws should 
not be read or referred toon that oecasion. The 
proof of the fact rests entirely on the recollection 
of Mr. Lewis. Among the numerous spectators of 
this. transaction, not a man but Mr. Lewis has 
been produced to sustain this charge now deemed 
so important. Mr. Lewis has doubtless declared 
this fact as he believes it; but, sir, when we re- 


collect the agitation of this gentleman, as describ- 


ed by himself, the strong state of feeling or pas- 
sion into which he was excited,-the length of 
time.and the acknowledged frailty of his memory, 
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and-when to this we add that something was 
probably said about the irrelevaney of these stat- 
utes, we shall find sufficient reason to believe that 
Mr. Lewis has, in this respect, fallen into a mis- 
take. Opposed to this imperfect-recollection, we 
have Messrs. Rawle, Tilghman, Meredith, Bid- 
dle, and Ewing, all possessing an equal opportu- 
nity with Mr. Lewis to hear and to understand 


what passed from the court; and from their cool, 


and disinterested situations less likely. to receive 
unfounded or discolored impressions. I cannot 
avoid reminding you, sir, that Mr. Tilghman and 
Mr. Rawle are wimesses summoned and examined 
on the-part of the United States, and although 
the honorable Managers have thought proper to 
claim only Mr. Lewis and Mr. Dallas, and ‘to 
treat the other gentlemen as witnesses for the fe~ 
spondent, they are nevertheless entitled to the full 
regard and respect, whatever it may be, attached to 
the witnesses for the majesty of the people. The 
five gentlemen I have named, were all of them 
in court during the trial.of John Fries, and at 
the time Mr. Lewis supposes this restriction to 
have been laid upon him; and yet not one has 
any recollection -of any such. prohibition; I be- 
lieve they; or some of them, state in decided terms 
that none such were made. If this comparison 
of the recollection of five witnesses against one, 
who himself testifies to the imperfection of his 
memory, leaves any doubt about the truth of the 
fact, 1 can refer this honorable Court to a written 
document, drawn up by Mr. Lewis in conjunction 
with Mr: Dallas, which must put the question to 
rest. : When there is such a contradiction in the 
testimony of such respectable witnesses, it is a 
great relief to my mind to have some permanent 
voucher to refer to, to decide the difference. `I 
allude, sir, to the letter addressed by Messrs. Lewis 
and Dallas to Mr. Lee, then Attorney General of 
the United States.. This letter was written in 
May, 1800, soon after the trial of Fries, and when 
every circumstance was fresh in the memory of 
Mr. Lewis: This letter was written in .conse- 
quence of a communication from Mr. Lee, stating 
“that the case of Fries was before the President ; 
‘ that all the information was wished which could 
‘assist in making a proper decision upon a-claim 
‘for mercy and pardon; for which purpose Mr. 
“Lee desired to know the grounds on which the 
t counsel intended to have enforced the defence.” 
Tn consequence of this solemn and important call 
from such high authority, and for such an inter- 
esting purpose, Mr. Lewis writes to Mr. Dallas— 
states that, in- Justice to “poor Fries” as well as 
to themselves, they ought to make the desired 
communication; that they should statetheirintend~’ 
ed arguments, &c., and that they should state “in 
‘ decent and manly terms oun reasons for declining 
t any interference in. the trial ;” he then requested 
from Mr. Dallas “every communication likely to 
render service to poor Fries.” Turn then, sir, to 
the letter addressed to Mr. Lee, with allthese 
friendly dispositions on the part of Mr. Lewis, 
with all the anxious desire he had to serve poor 
Fries, and with all the aid of Mr. Dallas, in mak- 
ing the.statement, which was to contain all their 
8th Con. 2d Szs.—13 
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information on the subject, and all their reasons 
for declining to interfere in the trial. We find, 
sir, in this important letter, that they informed 
the President that the “cause was prejudged” by 
an opinion they were wholly unacquainted with; 
by a paper they had never read, and knew not the 
contents of; and the jury were also prejudged by 
this opinion, although they knew not what it was. 
But, sir, we do not find any complaint.whatever ; 
nay, not the slightest suggestion that the court 
prevented or forbade the reading of these statutes 
of tne United: States, or, restricted the counsel 
from making any use of them they thought proper. 
With the manifest disposition of these gentlemen, 
in writing this letter, with the object before them 
for which it was required, and the uses they intend- 
ed should be made of it—uses which they antici- 
pated at the moment they abandoned the cause— 
is. it probable so important a circumstance would 
have been omitted if it had really occurred? I 
refer you and this honorable Court, sir, to the fol- 
lowing pages of the evidence printed at the last 
session of Congress for the use of the House of 
Representatives, pages 21, 24, 25, 26, to 32.° 

May I not now flatter myself, sir, that all the 
criminality charged upon the respondent, in the 
second specification of the first article of impeach- 
ment is. washed away from the minds of this hon- 
orable Court ?. Under this hope and impression, I 
will proceed to consider, as briefly as possible, the 
third and last specification. In this the judge is 
charged with “debarring the prisoner from his 
‘ Constitutional privilege of addressing the jury 
* (through his counsel) on the law as well as on 
‘ the fact which was to determine-his guilt or in- 
‘ nocence, and at the same time endeavoring to 
‘wrest from the jury their indisputable right to 
‘hear argument, and determine upon the question 
* of law, as well as the question of fact, involved in 
‘the verdict which they were required to give.” 
This charge is absolutely unfounded and untrue, 
and is, in all its parts, most completely disproved 
by the evidence. As to debarring counsel from 
being heard, I need only refer you, sir, to the tes- 
timony of Messrs. Tilghman and Meredith, who 
expressly swear, that Judge Chase, when he threw 
down the paper containing the opinion the court 
had formed on the law, explicitly declared that, 
nevertheless, counsel would be heard against that 
opinion. It is, indeed, true that Mr. Lewis seems, 
throughout the business, to have been under an 
impression that nothing would be heard in contra- 
diction to that opinion; and that his professional 
rights were invaded. But this appears to be a 
hasty and incorrect inference or couclusion of his 
own, from the conduct of the court. He wholly 
misapprehended the court, and has charged his 
misapprehension to their account. This is the 
usual effect of such precipitate proceedings. The 
Managers have greatly relied on this cireum- 
stance; they urge that Mr. Lewis, through the 
whole affair, and in all he said concerning it, took 
for granted and-stated that he was debarred from 
his Constitutional privileges. He didso; but he 
did so under a mistake of his own, not proceeding. 


‘from the court.: It is not only that no other wite 
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ness: speaks of any. such restriction, but expressly 
negative it andsay, some of them at least, that 
none such was imposed; but Mr. Rawle has far- 
ther informed you, that it appeared to him 
throughout the business that Mr. Lewis had | 
wholly misunderstood the court and mistook their 
intention. But, surely, sir, we are not to be con-. 
demned because we have been misunderstood ; 
especially as the mistake seems to have been pe- 
culiar to Mr. Lewis, and no other witness fell into 
the same error. I rely most implicitly on Mr. 
Rawle’s testimony, not only from the strength and 
correctness of his character, but from the unusual 
pains he took to be accurate in his knowledge of 
this. transaction. His notes are copious, connect- 
ed,:and satisfactory, and although he has no notes 
of the first day’s proceeding, yet he seems to have 
given an uncommon and cautious attention to 
every. circumstance to: which he has testified. 
This gentleman negatives every idea. of any re- 
striction upon the arguments of counsel, and is 
supported by every witness but Mr. Lewis. If 
any doubt can remain upon -this subject, I am 
i 


happy to-have it in my power to refer to a written 
and unchanging document, which destroys the 
third specification, and demonstrates not only that 
the counsel were not prohibited from addressing 
the jury, both on the law and the fact, but also 
that the right of the jury to decide both the law 
and. the fact was most largely and explicitly 
avowed and declared to them. I beg to refer this 
honorable Court to the second exhibit, filed with 
the. respondents answer. It contains this very 
opinion, so scorned by the counsel of Fries, and 
from the pollution of which they shrunk with 
horror. If they had read it before it was thus 
indignantly condemned; if it had been understood 
before it was consigned to contempt, and denounc- 
ed as a-violation of every valuable and sacred 
right, how much confusion, how much unnecessa- 
ry discontent, might have been saved and prevent- 
edt- In this opinion, then, will be found the sen- 
timent-in these words: “It is the duty of the court 
‘in this and all criminal cases, to state to the jury 
f their opinion of the law arising on the facts ; but | 
‘ the jury are to decide on the present, and on all 
“criminal cases, both the law and the facts, on į 
“their consideration of the whole case.” Was | 
there ever a more ample and explicit avowal ‘of 
the-rights of juries? Is there any friend to juries 
so-extrayagant as to contend or ask for more ? 
The acknowledgment is as fullas any man-ean | 


such restriction was laid u 
he has apprehended. . 

The charges, sir, laid in this first article of im- 
peachment, are grounded altogether on the pro- 
ceedings of what has been called the frst day of 
Fries’s trial; and most firmly believing that the 
whole of this. proceeding on that day will bear 
the most scrutinizing inquiry, and stand on the 
strong ground of justification, [have been willing 
to meet the Managers on that day’s proceeding 
disjointed from that of the following day. But, 
sir, it is most evident, that this is by no means a 
full or a fair examination of the judge’s conduct 
on that occasion. When he is charged. with a 
corrupt or partial intention to injure and oppress 
John. Fries, when he is charged. with a wilful vio- 
lation of the rights. of the counsel and jury, the 
whole of the proceeding should be brought ‘into 
view; before. we decide upon the character of any 
part of it. An attention, sir, to what passed on 
the second day. as it is.called, of Fries’s trial, will 
most abundantly prove that Judge Chase never 
had intended any partiality or oppression against 
him; and certainly that if he had any such-inten- 
tion, he never carried it into execution or effect. 
And, I trust, I am safe in saying that the mere 
intention to commit a crime, however gross or 
outrageous, unless carried into some sort of ac- 
tion or effect, constitutes no crime.’ A man may 
intend to commit a larceny, assault and: battery, 
or any other offence; but while he abstains from 
the act, the mere intention cannot subject him to 
trial or punishment. The respondent, then, dis- 
covering from the conduct of Fries’s counsel, and 
the indignant hostility they assumed, that he was 
greatly. misunderstood ; that an arrangement he 
had adopted for the convenience of public justice, 
the reasonable expedition of the approaching trial, 
and the real accommodation of the court, the 
counsel, and the jury, was construed and'received 
as an oppression upon the prisgner, an encroach- 
ment upon the privileges of counsel, and a viola- 
tion of. the rights of the jury; in short, as a cor- 
rupt and polluted prejudication of the cause to be 
tried, and that the fair and upright intentions. of 
the court were misinterpreted by a real or pre- 
tended mistake into the vilest purposes of partial- 
ity, resolved to destroy the formidable engine they 
saw erecting against the court, and to remove at 
once all pretence for clamor or irritation. Grant- 
ing the judge had been in error on the first day, 
what more could he, or any man do, than to rec- 


pon him or the jury as 


require or the law would warrant. The judge,in/ tify the error as soon as it was discovered, and 
thus admitting and confirming the right of the j| hasten to the right path before any injury could 
jury to decide both the law and fact, admits, by | have resulted from his momentary deviation. But 
inevitable consequence, that the jury havea right | the honorable Manager has told you he had sinned 
to: hear counsel both upon the law and facts. That | beyond the grace of repentance, and that no con- 
„wbich they are to decide upon, they must have in- | trition, however sincere, could wipe away the 
formation upon; and the court which declares offence. When I suffer such words as repentance 
the:jury to be the tribunal to determine the whole ; and contrition to pass my lips, it is in quoting pre- 
as ver could have said, in the same breath, | cisely the words of the Manager. For my part, 
ey should hear no. argument on the case} I disclaim them. The respondent has done noth- 
they were thus to determine. This monstrous! ing that required the humiliation of repentance, 
surdity, of which the judge can hardly be sus- | or for which he now asks to be forgiven. Let 
pected, bringsit'to-a certain ‘conclusion, that Mr. | him stand on his justification or stand not at all. 
Lewis must have mistaken the court ; and that no | Bui, sir, a part of that justification is that the cor- ` 


389 


HISTORY OF CONGRESS. 


390 


Trial of Judge Chase. 


rupt intent: charged upon him is disproved by his 
entire willingness to permit the counsel to manage 
their-cause in their own way, if they disapproved 
of his, and, by his full and candid retraction of 
the error, if any error had-been committed. By 
adverting to the testimony of Mr. Rawle, this 
honorable Court will see how greatly Judge Chase 
‘was surprised. to find, fromm conversing with this 
witness and Judge Peters, that his conduct was 
viewed in so'stfange a Hight by Messrs. Lewisand 
Dallas. On making this discovery, although still 
convinced of the propriety of the proceeding; he 
does not-obstinately adhere to it, but resolves to 
remove all possible cause of complaint: by with- 
drawing all the papers which had given rise to 
this astonishing irritation arid violation. The pa- 
pers were accordingly resumed, every copy col- 
lected, and the counsel, the prisoner, and the jury, 


were placed in the same precise situation as if 


these papers had never been distributed ; with the 
most ample acknowledgment of all their rights, 
and the most urgent solicitations to them to pro- 
ceed in the enjoyment and exercise of them. But 
no, the counsel had taken their ground. and noth- 
ing could move‘them. John Fries had received 
their instructions, and with equal perseverance de- 
clined the aid of other counsel offered.to him by 
the court repeatedly. Now, sir, let me ask you 
and this. honorable Court, on your consciences, 
not to be blinded by the management and finesse 
of ingenious counsel; what was the meaning of 
all this? - What was the object of it? Did the 
counsel tiow believe they would not be fully heard 
in defence of their client, both on law and fact? 
Did they now suppose themselves or the jury re- 
stricted in their rights, of that a just and impar- 
tial trial would not be had? Most certainly not; 
But, in the language of Mr. Lewis, they: thought 
they had got the court into.an error or a scrape, 
and they were determined to keep them there. 
What! says Judge Peters, if we have done wrong, 
will you not suffer us to repair the wrong by do- 
ing what is right. by doing all that you~ have 
required? . No, no, was the answer. Mr. Lewis 
has declared ‘to you in the most ample and explicit 
terms, that they abandoned John Fries because they 
thought they had æ better chance of saving him 
by this means, than they could have by any trial; 
and, to use his own words in another part of this 
testimony, “we withdrew,” says he, “from. the 
‘ defence of Jolin Fries, because we thought it 
t would best’ serve Him, and we were not influ- 
fenced by any other motive whatever.” They 
had already, before Judge Iredell, tried the effica- 
ey of the full and unconfined exertion of their 
talents in his défence, and: found how vain’ the 
attempt was. They were well satisfied no hope 
of success could be entertained on a fair trial of 
the merits of their case; both in. law and fact, and 
they eagerly grasped any occurrence, that, by op- 
erating on the passions, the humanity, or the pre- 
judices of mankind, might give to their cliènt a 
chance for escape, which he could-not look forin 
the merit‘of his own conduct. With this view, 
they miost solemnly impressed upon the mind of 
John’ Fries the necessity of his maintaining’ the 


ground they had taken for Him, and refusing the 
assistance of any other counsel. So well did 
these gentlemen know the court had no intention 
of oppréssing John Fries, that in their communi- 
cations to him, they anticipated thé offer of other 
counsel to supply their desertion: f ; 
But, sir, there is one circumstance in this second 
day’s proceeding, which has been’ introduced to 
show, that the respondent continued the samé ty- 
rannical spirit with which he is charged onthe first 
day, and which it may be incumbent om him to 
remove.. I-mean the * unkind menace,” asit has 
been termed by one of the witnesses, used to the 
counsel of Fries; when the judge told them they 
would proceed in the’ defence at the hazard or on 
the responsibility of their character. Fo ascertait 
the true nature of the expression, whatever it was, 
which fell from the court ir this: respect, I will 
réfer to the sarne guide I Have endeavoréd to 
follow throughout my argument, I meat the evi- 
dence. The aspect of this pretended wnenace will 
then be changed into a'complimentary confidence 
in the discretion of the counsel, or at least into no 
more than such a menace as every gentleman of 
the bar acts under in every case; that is, to man- 
age every cause before a jury with a due regard to 
their own reputation; to urge nothing as law to 
the jury, which they are conscious is not law, and 
to introduce no matter which they know to be 
either improper or irrelevant. This, in its worst 
character, will be found to be the whole amount 
of this terrible menace. What account does Mr. 
Lewis give of this o¢currence? After stating that 
the court manifested a strong desire that he and 
his colleague should proceed in the defence of 
theirclient; that.every restriction, if any had been 
RE was now removed, and that they were 
at full liberty. to address the jury on the law and 
the fact as they thought proper ; the judge said that 
this would be. done “under the direction of the 
court, and at the peril of our own character, if we 
conduct ourselves with impropriety.’ And wasit 
not so? And where is the criminality of saying 
so? Mr. Lewis did not consider this asa menace 
intended to restrict him in the exercise of the rights 


just before conceded him by the court, but rather 


asan unwarranted suspicion of his sense of pro- 
priety; for; says he, “I did not know of any con- 
duct of mine to make this caution necessary.” 
Fhe court perhaps.thought his conduct on the 
day before did make it necessary. Let us now 
take Mr. Dallas’s impression of this part of the con- 
duct of the judge. This witness after testifying 
to the ample range, both as to law and fact, given 
ta the counsel by the court, states that the judge 
observed “they would do this at the hazard of 
their characters.” This Mr. -Dallas afterwards 
terms an “unkind menace.” I think upon recur- 
ring to Mr. Lewis and the other witnesses, and to 
some considerations naturally arising from the 


-manifest disposition of the court at that time, it 


will be concluded that Mr. Dallas has mistaken 
the nature and character of this act of the judge; 
when he describes it asa menace. Mr. Tilghman 
states that the court seemed very anxious that the 
counsel should proceed, gave’themi- fall liberty to” 
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combat Judge Chase’s opinion before the jury, and 
that they were not to be bound by that opinion. 
Judge Chase mentioned that cases at common law 
before the statutes of Edward IH., ought not to be 
read. So of certain other cases; he particularly 
mentioned the case of a man who wished the 
stag’s horns in the King’s belly ; and also of the 
man who kept a tavern with the sign of the Crown, 
who said he would make his son heir to the Crown. 
The judge declared such cases must not be cited; 
‘and said in illustration of his idea—What! cases 
from Rome, from Turkey, and from France?. That 
the counsel should. go into the law, but must, not 
cite casės that were not law. After these obser- 
vations, and in direct connexion and reference to 
them, the judge said something about “ their pro- 
ceeding agreeably totheir own conscience.” What 
now begins to be the complexion and character of 
this part of the judge’s behaviour? Why, that 
after giving these gentlemen the utmost latitude 
of discussion they could possibly require, he states 
a certain class of decisions-and cases, which. ap- 
peared to him and must appear to everybody to be 
unworthy of notice—to be of no sort of authority 
or application in the case of Fries, which were not 
law; which Mr. Lewis himself has described as 
the offspring of corrupt and dependentand bloody 
judges, and which, if they had any operation, were 

ostile.to the prisoner: I say, sir, after alluding to 
such cases, which he knew too had been used on 
the former trial, was it criminal or strange, he 
should make an appeal to their consciences, or char- 
acters, take it either way, before they proceeded 
to their defence ? 

A further examination of testimony, puts this 
part of the case beyond doubt. Mr. Rawle, after 
stating the same course of observations from the 
judge, as has been mentioned by Mr. Tilghman, 
„and that he said, “I have always conducted myself 
with candor, and I meant to save you-trouble;” 
» after relating to you how fully the respondent re- 
‘moved every obstacle which had arisen from the 
proceeding of the first day, and how honorably he 


intent of whatever was said by the judge at this 
period of the transaction ; and as no witness con- 
sidered “it as a menace: but ‘Mr. Dallas, we may 
justly conclude he has mistaken it. Is not this 
the true interpretation of it, that the judge had de- 
termined to give these gentlemen the utmost lat- 
itude of discussion, both of the law and fact, to any 
extent they thought proper, referring them only to 
their own sense of propriety, to their own con- 
sciences, to their regard for their, own characters, 
as to the manner in which they would use this un- 
bounded liberty ? The respondent-confided in the 
character and conscience of these gentlemen for 
the fair exercise of their professional duty, and for 
such a limitation of their privilege of speech, as 
would prevent any abuse of it to improper pur- 
poses, or to an unreasonable extent. yo 3 
Suffer me, sir, to make one further remark in 
confirmation of my position. It grows out of the 
acknowledged circumstances of the case, and,-if 
fairly deduced, is evidence of the highest descrip- 
tion. It is agreed by all the witnesses that on the 
second day the respondent manifested and ex- 
pressed the utmost solicitude and anxiety for. the 
counsel to proceed in the defence, and that he 
took “ great pains” to induce them te do so. It-is 
not doubted that he was sincere in this. Is it prob- 
able or possible, then, with these dispositions, and 
while he was endeavoring to persuade and to in- 
duce these gentlemen to return to the defence of 
their client, he would indulge himself in threats, 
in insults, and menaces, which would necessarily 
confirm them in the abandonment of the cause, 
and defeat the acknowledged wish the judge had 
that they should return to it? But still we are 
told, and this first article of impeachment con- 
cludes with averring, that in consequence of the 
conduct of the respondent, Fries was deprived of 
his right of being heard and defended.by his coun- 
sel. To refute this unfounded assertion, we- need 
go no further than to the testimony of. Méssrs, 
Lewis and Dallas. ‘They surely are the’ best 
judges of the motives of their own conduct. What 


explained and justified the motives of his conduct, | reason do they give for denying Fries their aid 
declared himself thus to the counsel: “having | and advising him to refuse all other counsel? 
thus explained the meaning of the court, you will | Because they had no hopes of success on a trial; 
stand acquitted or condemned to your own con-/ because they believed the court had got into a 
sciences ;” the same terms used by Mr. Tilghman; | difficulty where they were determined to keep 
“as you think proper to act. Do as you please.” | them; because they thought they had. a better 
‘This honorable Court will be pleased to recollect | chance to save their client's life by the uses they 
that Mr. Rawle speaks not from the imperfect im- | might make of the novelty of the first day’s pro- 
pressions of memory after the lapse of five years; | ceeding than they could have on a full trial after 
but from full notes taken at the very moment of ! this novelty was- removed; the counsel, in short, 
the transaction. It is needful to go furtherin jus- | withdrew from the defence of Fries, because they 
tification of this mistaken menace. What says | thought it would best serve him, and were not in- 
Mr, Ewing? “That the respondent told the | fluenced by any other motive whatever. How does 
counsel that if they read cases which were not | this testimony support the averment in the con- 
--law, after knowing the opinion of the court that | clusion of the article, which boldly affirms, not 
“they were not so, they would do it with a view to | that Jobn Fries was saved, but that he was con- 
“their.own reputations.” Mr. Meredith, after re- | demned to death in consequence of not being 
-eiting what.the judge observed upon the cases at | heard by his counsel? : 
common law; testifies that the respondentinformed | A very strange and unexpected effort has been 
the counsel. of Fries; “they might manage thede- | made, sir, to raise a prejudice.against the respond- 
fence.in such.way-as they thought proper, having | ent on this occasion, by. exciting or rather forcing 
regard t -own character.” I hope, sir, we | asympathy for. John Fries.: We have heard him 
» have-now obtained a. just notion.of the nature and | most: pathetically described’ as the ignorant, the 
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friendless, the innocent John Fries. The igno- 
rant John Fries! Is this the man who undertook 
to decide that a law which had: passed the wis- 
dom of the Congress of the United States, was 
impolitic and unconstitutional, and who stood so 
éonfident of this opinion as to maintain it at the 
point of the bayonet? He will not thank the 
gentleman for this compliment, or accept the plea 
of ignorance as an apology for his crimes. The 
friendless John Fries! Is this the man who was 
able to draw round himself a band of bold and 
determined adherents, resolved to defend ‘him and 
his vile doctrines at the risk of their own lives, 
and of the lives of all who should dare to oppose 2 
Is this the John Fries who had power and friends 
enough actually to suspend, for a considerable 
time, the authority of the United States over a 
large district of country, to prevent the execution 
of the laws, and to command and compel theoffi- 
cers appointed to execute the Jaw to abandon the 
duties of their appointment, and Jay the authority 
of the Government at the feet of this friendless 
usurper? The innocent John Fries! Ts this the 
man against whom a most respectable grand jury 
of Pennsy!vania, in 1799, found a bill of indict- 
ment for high ‘tredson; and who was afterwards 
convicted by another. jury, equally impartial and 
respectable, with the approbation and under the 
direction of a judge, whose humanity and con- 
duct, on that very occasion, have received the 
most unqualified praise of the honorable Manager 
who, thus sympathizes with Fries? Is this the 
John Fries, against whom a second grand jury, 
in 1800, found another bill for the same offence, 
founded on the same facts, and who was again 
convicted by a just and conscientious petit jury 2 
Is this innocent German the man who, in pursu- 
ance of a wicked opposition to the power and 
laws of the United States, and a mad confidence 
in his ability to maintain that opposition, rescued 
the prisoners duly arrested by the officers of the 
Government, and placed those very officers under 
duress; who, with arms in his hands and menace 
on his tongue, arrayed himself in military order 
and strength, put to hazard the safety and peace 
of the country, and threatened us with all the 
desolation, bloodshed, and horror of a civil war; 
who, at the moment of his desperate attack, cried 
out to his infatuated followers, “Come on! I shall 
probably fall on the first fire, then strike, stab, and 
killall you can?” In the fervid imagination of the 
honorable Manager, the widow and orphans of 
this man, even before he is dead, are made in hy- 
pothesis to cry at the judgment seat of God 
against the respondent; and his blood, though not 
a drop of it has been spilt, is seen to stain the 
pure ermine of justice. I confess, sir, as a Penn- 
sylvanian, whose native State has been disgraced 
with two rebellions in the short period of four 
years, my ear was strangely struck to hear the 
leader of one of them, addressed. with such, friend- 
ly tenderness, and honored“ with such flattering 
sympathy by the honorable Manager. : 

“Iet is nöt unusual, sir, in public prosecutions for 
the accused to appeal to his general life and con- 
duct in refutation of thecharges. How. proudly 


may the respondent make this appeal! He ig 
charged with a violent attempt to violate the 
laws and Constitution of his country, and to de- 
stroy the best liberty of his fellow-citizens. Look, 
sir, to his past life, to the constant course of his 
opinions and conduct, and the improbability of 
the charge is manifest. Look to the days of doubt 
and danger ;.look to that glorious struggle so long 
and so doubtfully maintained for that indepen- 
dence we now enjoy ; for those rights of self-gov- 
ernment you now exercise, and do you not see the 
respondent among the boldest of the bold, never 
sinking in hope or in exertion, aiding by his tal- 
ents and encouraging by his spirit; in short, put- 
ting his property and his life in issue on the con- 
test, and making the loss of both certain by the 
active part he assumed, should his country fail of 
success! And does this man, who thus gave all 
his possessions, all his energies, all his hopes -to 
his country and to the liberties of this American 
people, now employ the small and feeble remnant 
of his days, without interest or object, to pull 
down. and destroy that very fabric of freedom, 
that very Government, and those very rights, he 
so labored to establish? It is not credible; it 
cannot be credited, but on proof infinitely stronger 
than anything that has been offered to this hon- 
orable Court on this occasion. Indiscretions may 
have been hunted out by the perseverance of per- 
secution; but E trust most confidently that the 
just, impartial, and dignified sentence of this Court, 
will completely establish to our country and to 
the world, that the respondent has fully and hon- 
orably justified himself against the charges now 
exhibited against him; and has discharged his 
official duties, not only with the’ talents that are 
conceded to him, but with an integrity infinitely 
more dear to him. 


Fripay, February 22. 


Mr. Key.—Mr. President, I rise to make some 
observations on the second, third, and fourth arti- 
cles of the impeachment. I shall not apologize 
for the manner in which I shall discharge a duty 
which I have voluntarily undertaken, but merely 


regret that indisposition has prevented my giving 


the subject that attention which it merits. It 
will be at once perceived that these articles relate 
to the trial of Callender. Before, however, I go 
into an examination of the second article, it may 
be proper to notice the situation in which the 
judge found himself and the state of the public 
mind at the time. The sedition law was passed 
in the year 1799. It immediately arrested the 
public attention, and strongly agitated the public 
feelings. In the State of Virginia it was pecu- 
liarly obnoxious; many of the most respectable 
characters considered it as unconstitutional, and 
as a violation of the liberty of the press; most 
deemed it impolitic; while some viewed it as a 
salutary restraint on the licentiousness of the 
press, more calculated to preserve than to destroy 
it. “Ia. this state of the publie mind it became the 
duty of the respondent, in the otdinary assign- 
meat of judicial districts, to. go ikto the district 
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of Virginia, where he was entirely a stranger, to 

y the laws into execution. It is scarcely ne- 
cessary to observe that when laws are considered 
obnoxious, much of the odium attending them 
inevitably falls on those who carry them into 
effect. In May, 1800, Judge Chase went to Rich- 
mond to hold a court, and soon after it was in 
session, the grand jury found a presentment and 
afterwards a bill against James T. Callender for 
an infraction of this law, in publishing the book 
entitled “ The Prospect Before Us,” which brought 
into issue its constitutionality. Professional men 
of talents, carried along by the tide of public opin- 
ion, volunteered their services in defence of the 
accused ; and every effort was exhausted to wrest 
the decision from the respondent. Exceptions 
were accordingly taken at every stage of the case, 
and when the jurors were brought to the book, a 
question arose which forms the foundation of the 
charge contained in the second article. I will in 
the first place read the article, then state the law 
a factin the case. referred to, and show that 
if both are against us, still the respondent is not 
guilty of the charge contained in it. 

_ The second article states “ That prompted by a 
‘similar spirit of persecution and: injustice, at a 
‘ circuit court of the United States, held at Rich- 
‘ mond, in the month of May, one thousand eight 
‘hundred, for the district of Virginia, whereat 
‘the said Samuel. Chase presided, and before 
‘ which a certain James Thompson Callender was 
t arraigned for a libel on John Adams, then Pres- 
‘ident of the United States, the said Samuel 
‘ Chase, with intent to oppress and procure the 
‘ conviction of the said Callender, did overrule the 
t objection of John Basset, one cf the jury, who 
t wished. to. be excused from serving on the said 
‘trial, because he had made up his mind as to the 
‘publication from which the words, charged to 
t be libellous, in the indictment, were extracted ; 
tand the said Basset was accordingly sworn and 
t did serve on the said jury, by whose verdict the 
“prisoner was subsequently convicted.” 

“If we extract from this article the epithets it 
contains nothing will remain; and epithets fortu- 
nately do not constitute crimes, Theoffence and 
fact charged is, the permitting Mr. Basset to be 
sworn on the jury with an intention to oppress 
the traverser, which is not in the least supported 
by the testimony. The article alleges that Mr. 
Basset’ wished to be excused. I appeal to the 
testimony, whether he did wish or desire to be 
excused. The observations he made arose entire- 
ly from a scruple on his own mind, and not from 
any objection to serving. Instead of his wishing 
to be excused, the real fact is that which he said 
. flowed from the peculiar situation in which he 
stood; and he says that he declared himself will- 
ing to serve, provided in law he was competent. 
The fact, therefore, on which this article rests, is 
apported by the testimony, and not being 
rted, I might here dismiss this branch of the 
ithout further animadversion. But I 
sistently with my duty stop here, or 

ig to show that the arguments of 
agers are as unfounded in law 


as their facts are destitute of proof Let us then 
examine the law on this case. To.sustain the 
article, the honorable Managers must. prove three 
points. yur, S se 

1. That Mr. Basset objected to serving. 

2. That in point of law he ought not to have 
been admitted on the jury; and 

3. That -his objections to serving were oyver- 
ruled from a corrupt intention on the part of the 
respondent to oppress and procure. the conviction 
of the traverser. a 

It is necessary here to examine the ancient doc- 
trine of challenges. The law of challenges pre- 
sents itself to our view in a twofold character, 
the one a challenge to the array which goes to 


‘vitiate the whole jury ; the other, an objection to 


a particular juror. . In this case there was no seri- 
ous challenge made to the array. My observa- 
tions will therefore be directed to the. latter spe- 
cies of challenge, that of individual jurors, which 
is made by excepting to an individual when he 
is presented to be sworn. In this case no such 
exception was made to Mr. Basset.. l 

When a juror is challenged there are two 
modes of trying whether he stands indifferent. 
One mode is by two triers consisting of the two 
jurors first sworn, Callender’s counsel did not 
avail themselves of this mode. 

The other mode is to swear the individual of- 
fered as a juror, and interrogate him as to. his 
indifference. 

Here I cannot avoid expressing my surprise at 
the Jaw laid down by the honorable Managers. 
No point of law is more certain than that a juror, 
to be indifferent, need not have refrained from 
having expressed an opinion either upon the law 
or the fact involved in the case he is to try; and 
that he is only rendered incapable by. favor or 
malice, i ; 

The great principle which the counsel laid down 
was that jurors should be impartial; but is that 
the subject of investigation in this article; what 
are the facts? That Judge Chase put this ques- 
tion to the juror: “Have you formed and deliv- 
ered an opinion on the charges contained in the 
indictment?” The juror answered in the nega- 
tive and was sworn. Gentlemen say the question 
should not have been formed and delivered, but 
formed or delivered; and that this was the ques- 
tion on the trial of Fries. I mean to show that 
there is no difference between the two expressions, 
I mean to show that, if the juror had both formed 
and delivered an opinion, this would not incapa- 
citate him, The oath of triers will bring this 
case to a precise point. Trials per Pais 179, Sal- 
keld 144, states the oath of a trier to be, “ you shall 
well and. truly try, whether A (the juror chal- 
lenged) stands indifferent between the parties to 
this issue.” 

But the counsel were not willing to determine 
the competency of a juror by this oath, and there- 
fore gave the decision to the court. They con- 
tend, however, that the indictment ought to have 
been read. But though on the facts.the juror may 
have made up his micd, the offence consisted in 


the intention, and, therefore, the forming an opin- 


397 


HISTORY OF CONGRESS. 


398 


Trial of Judge Chase. 


— 


ion on the former did not imply a judgment on 
the latter.” Is there a man that does not believe 
that when one person kills another with malice 
prepense, he perpetrates murder? Is not thé in- 
tention the gist of the offence? And yet J can 
produce authorities to show, that although a juror 
in a criminal case give a-verdict on the fact and 
the law, this is considered as-no objection to his 
serving as juror in similar cases. eee 
In Rolles’ Abridgement, title Trial, folio 657, it 
is laid down, that, “if a juror has said that he will 


‘find for one of the parties, it is a good cause of 


‘challenge for favor, if he so spoke from favor; 
‘ but if he did not speak it out of favor, but from 
‘his knowledge of the matter in issue, it is not a 
' good cause of challenge.” 

In the same folio, it is also laid down as law, 


“that it is no cause of challenge to a juror that-he 
‘ hath said that he will find his verdict for one of 


‘ the parties, if it is not found by the triers or the 
‘ court, that he spoke from favor and not from the 
f truth of the fact.” 5 

In folio 655, and in Trials per Pais, it is laid 
down, “that if a juror hath twenty times declared 
‘that he will find for one of the parties, it is not 
‘a principal challenge, because he might have 
‘spoken it from his knowledge of the matter in 
‘issue, and not out of favor or malice.” 

In Keelynge, folio 9, we find a case where a 
juror had formed a verdict of guilty against a 
person, and another person was tried on the same 
indictment for the same offence; in which an 
rn as oh that account to the juror was over- 
ruled. . 


The objection in this case was overruled—why? 
Because thé juror stood indifferent. Could, then, 
any answer of Basset to the question propounded 
to him evince any degree of partiality, or that his 
mind was not in a state of indifference as to the 
issue of the trial? Having formed an opinion 
that a particular writing constituted a libel, did 
not preclude him from forming an upright opinion 
on the law and the fact. How had Basset formed 
an opinion? Simply from seeing certain passages 
in a newspaper, which purported to be taken from 
“The Prospect Before Us.” Did he not, then, 
stand impartial so far as respected the ascertain- 


ing whether those passages were authentic, whe- 


ther Callender was the author?—if edited with 
intent to defame? Further, was there not another 
decision to. be made, whether the matter was false 
and malicious? The essence of the offence con- 
sisted in the intention. On all these points the 
mind of Basset was perfectly free from partiality. 

To the authorities I have cited 1 will add one 
derived from our country, in which all the doc- 
trines I have contended for are expressly recog- 


nised, in the decision of Chief Justice Ellsworth in. 


the State of Connecticut, to be found in ‘Kirby’s 
Reports, page 427—“ As to the other point, an 
‘ opinion formed and declared upon a general prin- 
‘ ciple of law does not disqualify a juror to sit on 
fa case, where that peiaeipie applies. Jurors are 
‘ judges of the law as well as of the factas rela- 
‘ tive to the issues put to them, and are. supposed 


‘to. have opinions of what the law is, though a| 


‘ 


* willingness to change. them, if reason appears, in 
‘ the course of the trial. They may all be chal- 
‘lenged.on one side or the other, if having an 
“opinion of the law in the ease-is ground of chal- 
‘lenge, It is enough in point of indifferency, that 
‘ jurors have no interest of their own affected, and 
‘no personal ‘bias or prepossession, in favor or 
“against either party, and not requisite that they 
‘ should be ignorant of the cause, or unopinionated 
* as to the.rules and principles on which it is to be 
‘decided. It has been adjudged (23 Can. K. B.) 
‘not to be a.sufficient cause of challenge, that a 
‘juror had declared his opinion concerning the 
‘ title of the land in question; so also that the jury 
‘have found others guilty on the same indict- 
‘ment; or that a juror has declared his opinion 
‘that the party is guilty, and will be hanged. if 
‘it appears he made such declaration from his 
‘ knowledge of the cause, and not out of ill-will to 
‘ the party.—2 Hawk. P. C. 418.” : 

I trust the authorities I have adduced fully 
show, that in point of law there was no valid ob- 
jection to Mr. Basset as a juror, and that the ille- 
gality charged against Judge Chase on this ac- 
count, falls to the ground. 

I will now turn to an authority cited by one of 
the honorable Managers—3d Bacon, 756. {Mr. 
Key here read the case.] 

We find that all the causes of challenge here 
recited go to evince partiality, or, in the language 
of the ancient books, “favor or malice.” If the 
having formed and delivered an opinion on the 
law were a good cause for challenge, no capital 
case could come before an unprejudiced jury. 
The only question in such cases is, whether the 
facts proved come up to the charge; for such.is 
the interest men take in the commission of great 
crimes, that every fan forms an opinion on them, 

Something has been said of the trial of Log- 
wood, for forging the currency of the Bank of the 
United States. There is probably no man of in- 
formation that has not heard something of the 
subject, or made up his opinion on the. legality 
of counterfeiting. But does it follow that the 
having formed such an opinion could disqualify a 
man from serving as a juror in the case? If this 
were so, it would follow that he who had formed 
the most correct opinion on the laws of his coun- 
try; would be the most incompetent, while he who 
was the most ignorant of them, would be the most 
competent juror. It appears that if Mr. Basset 
had even answered in the affirmative to the ques- 
tion put to him, supposing the indictment to have 
been previously published, it would not. have de- 
stroyed the competency of the juror, becaùse he, 
notwithstanding, stood perfectly impartial as to 
the facts to be proved and the law arisng on them, 

Believing that no subtility or ingenuity can 
shake the principle I haye laid down, or establish 
a contrary principle, I feel full confidence in hav- 
ing shown the legality of the opinion laid down 
by the court; and I do believe that a more correct 
opinion was never delivered. l 

Suppose we are mistaken in the fact, which we 
say is proved, that Mr. Basset did not desire to. be 


excused; admit that he did pray tobe excused ; 
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still, so far as he has himself, on oath, explained 
“the situation of his mind, there was no cause for 
challenge. ; 

Admit, also, that we are mistaken ïn the law 
we have ‘laid down, does it follow as a necessary 
consequence that the directing Basset to be sworn 
on the jury, was done with an intent to oppress 
the traverser? We call for the facts that impeach 
the motives of Judge Chase. In the opening of 
this case we Were told that the respondent was 
highly gifted with rich attainments of mind. It 
was.correctly said; and it might have been added 
that his integrity was equal to his talents. But 
the observation was made to raise his head at the 
expense of his heart. I will examine this argu- 
ment. 
~ The truth is that no judge is liable for an error 
of judgment. I apprehend this is conceded by 
the article itself, which states a criminal intent. 
Now for the evidence. What criminal intention 
do the honorable managers draw from it? It is 
said that the respondent is highly gifted with in- 
tellectual powers, and must have known in this 
instance thelaw.. Timeo Danaos et dona ferentes. 
I dislike the compliment; the best gifted mortals 
are. frail, and a single erroneous decision may be 
made by any man. 

Let us, on this point, refer to decisions in mo: 
dern times. 
judgment has never of itself been considered an 
evidence of corruption in a judge. 

‘[Mr. Key here cited a case irom Dunford and 
East, folio 653—King vs. Johnson, containing the 
opinion of Justice Buller, who declares “ that you 
can never infer corruption from the judgment it- 
self but from the opinion given.”] 

. Here then is the decided opinion of a most able 
judge that although the act and judgment of the 


court be illegal, there is no ground to infer corrup- | 


tion. So in-this case, admit, for argument’s sake, 
that we are mistaken in point of fact, and that the 
law we have laid down isincorrect; still, however 
gross the error of the judge, it cannot in itself con- 
tain any foundation for presuming fraud. From 
what factis fraud inferred? From the general 
mass of the transactions attending the trial of Cal- 
lender? Theevidence cannot be taken accumula- 
tively. Each article must betaken by itself, and 
one can derive no force from the rést. Were this 
not. the case, a hasty word, uttered in an unguard- 
ed moment, might be construed into a crime, and 
a number. of small offences, individually of the 
most trifling nature, be made to constitute a great 
one. í i 
I shall, in a subsequent view, take into cónsid- 
eration the whole conduct of Judge Chase, and 
show that, so far from operating to his injury, it 
redounds to his credit. Upon this second article, 
L trast I may be permitted to say that the evidence 
“does not bear out the facts in the manner stated; 
hat even: ifthe alleged facts are proven, the law 
As clear that Mr, Basset was still a competent juror. 
I have also endeavored to show that no inference 
of corruption can be drawn from an error in law; 
but that,-on-the contrary, particularly if it be com- 
mitted by aman of.acknowledged‘talents and un- 


They will show that an error in! 


| impeached integrity, it is to be considered at best 
i but as a mistake, 
| It would be well to analyze this argument of 
the honorable managers, by putting it in the form 
| of a syllogism. The major proposition represents 
| Judge Chase as -possessed of great legal attain- 
‘ments and as highly gifted by nature; this I ad- 
| mit—the minor is, that with these high gifts and 
attainments he has erred in a clear point of law; 
this I deny. But what.is the conclusion deduci- 
ble from the premises? That his decision was 
corrupt? Sosay the managers. I deny it. In 
the language of the judge it is a palpable non 
sequitur. Le 
I will now proceed to the third article, which, 
when correctly understood, will be found as des- 
titute of impeachable matter as either of the other 
articles. It is as follows: “That, with intent 
‘ to oppress and procure the conviction of the pris- 
‘oner, the evidence of John Taylor, a material 
‘ witness on behalf of the aforesaid Callender, was 
‘not permitted by the said Samuel Chase. to be 
t given-in, on. pretence that the said witness could 
‘not prove the. truth of the whole of one of the 
‘charges contained in the indictment although 
‘the said charge embraced more than one fact.” 
In opening the case cne of the honorable mana- 
gers inquired what human subtility or ingenuity 
could devise to extenuate this act of the respond- 
ent. Our reply is that it requires no subtility or 
ingenuity; that it was correct in point of law, 
and that the case is so clear, that he who runs 
mayread. Thecourt must permit me to observe 
that the article presents an abstract case, not 
growing out of, or connected with the evidence. 
This court, I apprehend, is not sitting here to de- 
cide this abstract point, whether in any case it is 
admissible to prove one fact contained in a par- 
ticular charge by one witness, and one by another; 
but to determine whether in this case, where one 
Witness was offered to prove part of one charge, 
and no other witness offered to. the same charge, 
it was proper to receive testimony offered. Icon- 
tend that the decision was correct on the case be- 
fore the court. The indictment against Callen- 
der contained two counts, each of which embraced 
twenty distinct set of words. Colonel Taylor was 
called to prove particular facts contained in oñe 
of the charges. It is not necessary here to discuss 
the propriety of ordering the questions to be re- 
duced to writing, as that is the subject of the next 
article. Colonel Taylor, without meaning any 
improper use of words, was a witness on specula- 
tion; for no man has a higher respect for his 
character; but I bottom the remark on this cir- 
cumstance, that several days previous to Colonel 
Taylor’s appearance, an affidavit had been drawn, 
on the part of Callender, for a continuance, in 
which the names of a number of material witnes- 
ses were stated; among which was an honorable 
member of this court (Mr. Giles) and General 
Mason, but in which the name of Colonel Taylor 
does not appear. It appears that subpcnas had 
issued for three witnesses; two of which did not 
attend, for whom no attachment was prayed. 
Colonel Taylor alone appeared ; and the counsel 
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were certainly ignorant at the time he was sworn, 
what he could prove. Mr. Hay-bas declared that 
neither Callender or his counsel -knew what Col- 
one! Taylor could prove. -Wasit not correct in 
the court, under these circumstances, to ask what 
he could prove? Colonel Taylor was produced, 
under án expectation, itis said, that he could prove 
the twelfth set of words contained in the second 
count of the indictment. Let us, to elucidate the 
conduct of the court, refer to the testimony of Mr. 
Robertson, a man distinguished for his stenograph- 
ical talent, which remains on paper, which was 
drawn up at the time, and does not therefore de- 
pend on the frailty of his memory. 

-Mr.. Robertson says, “ The attorney for the 
United States ‘having concluded, the counsel for 
the traverser introduced Colonel Taylor as a wit- 
ness, and he was sworn; but at the moment the 
oath was administered, the judge called on them, 
and desired to know what they intended to prove 
by the witness. They answered, that‘they intended, 
to examine Colonel Taylor, to prove that Mr. 
Adams had avowed principles in his presence 
which justified Mr. Callender in saying that the 
President was an aristocrat—that hé had voted 
against the sequestration law, and the resolutions 
concerning the suspension of commercial ‘inter- 
course with Great Britain.” This was then the 
omae! and view with which Colonel Taylor was 
called on. What is the charge in’ the articles of 
impeachment? That the testimony of Colonel 
Taylor was rejected “on pretence that the said 


‘Witness could not prove the truth of the whole of 


one of the charges, contained in the indictment, 
although the said charge embraced more than one 
fact.” The charge in the indictment is that the 
President “was a professed aristocrat; that he 
proved faithful and serviceable to the British in- 
terest:” and Colonel Taylor was called to prove 
that Mr. Adams had voted against the sequestra- 
tion law, and theresolutions concerning thesuspen- 
` sion of commercial intercourse with Great Brttain. 
Was it competent to Colonel Taylor to give evi- 
dence on this point? The best evidence the na- 
ture of the case will admit must be adduced. 
Colonel Taylor then was clearly an incompetent 
‘witness on this point; as there was better evidence, 
the journals ofthis honorable: body, within the 
reach of the traverser. It only then remained for 
Colonel Taylor to prove that the President had 
avowed principles which showed him to be an aris- 
toerat; which, if proved, would have been alto- 
gether immaterial. To prove no other facts was 
he called upon. Are then counsel to be indulged 
in consuming the time of courts in the examina- 
tion of witnesses, who have nothing relevant to 
offer? Let us familiarize this to a common case. 
Suppose a man is indicted for stealing a ‘horse. 
One witness deposes that he saw him go into the 
stable where the horse was; another saw a man 
coming from the stable leadinga horse ; and another 
saw, an hour- after, the man, with the horse, five 
miles off, selling himas hisown property. This tes- 
timony will be admitted But state the case the 
other way; that a witness was brought forward 
solely to prove the first fact; is there a court on 


earth that would say such testimony should be ad- 


mitted? And this was the case here. Colonel 

Taylor was called upon to prove what is alto- , 
gether unimportant, a part only of one charge, or 

that which, if true, could be proved by better evi- 
dence. Are not, also, the court the exclusive 

judges of the competency of the testimony that 

shall go to the jary; and does not every day’s ex- 

perience show us that evidence that is offered, but 

which does not go to the whole of the case, is re- 

fused? This is done by all courts at all times. 

But say gentlemen, was it possible for ‘the court 

to know whether the questions offered to be put 
might not have led to other inquiries, and pro- 

duced information of consequence? True, but 

on this ground no testimony ever could be reject- 
ed, because, by possibility, it may lead: to what is 

important. ` - 

But, admitting the judge to have been wrong, 
I again ask, does an error of judgment in itself im- 
ply corruption? Most surely not. ‘In the nature 
of things can it be so? To give credit to m 
honorable client but for a moiety of the talent al- 
lowed him, he must have seen that, even had he 
admitted the testimony of Colonel Taylor, and 
admitting that it had justified the whole of the 
twelfth charge, there remained nineteen other 
charges, on which Callender must have been con- 
victed. And whence this conduct towards Colo- 
nel Taylor? Did not the judge know that Colo- 
nel Taylor stood high in the esteem of a large 
portion of the community; and that umbrage 
offered to him would naturally excite the indigna- ` 
tion of his friends? The decision given could 
not then flow from a corrupt motive. No. It 
was given in the sternness of his integrity. Had 
his motives been impure, had he viewed his con- 
duct as wrong, instead of acting in this manly 
way, be would have put a gloss on his actions, 
he would have courted the reputation of forbear- 
ance by admitting the testimony of Colonel Tay- 
lor, and would still have satiated his vengeful 
feelings, if he had them, with a conviction on the 
remaining charges. 

Lei us examine another fact in this case. Judge 
Chase, as appears by the statement of Mr. Rob- 
ertson, requested the attorney of the United Siates 
to permit the questions to be put to the witness ; 
but Mr. Nelson “declared that he did not feel 
himself at liberty to consent to such a departure 
from legal principles.” If then, in this act, there 
was error, that did not dependon him. The pros- 
ecutor for the United States objected to the in- 
dulgence which he proposed. I do for myself 
believe, that where no evidence is offered to prove 
the whole of one entire fact, it is within the sound 
diseretion of the court to refuse the testimony 
of part. But, notwithstanding this, the judge was 
willing to relax the severity of the law. 

Is there nothing else that goes to show that there 
was no intention on the part of the judge to op- 
press the traverser? As I have already observed, 
if he had posséssed:but half the talent ascribed to 
him, he would, with such intention, have gilded the 
bill. But he did not-do so. Further, the ‘subse. 


quent act of the judge in imposing so light a fine, 
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and so short.a period of imprisonment, for so atro- 
cious an offence, when he had power to impose a 
fine of two thousand dollars, and an imprison- 
ment. for two years, is indisputable evidence of 
his. freedom from all such intention. No; the 
conviction flowed of necessity from the evidence, 
which was too powerful to be resisted.. But did 
not the judge, in the integrity of his heart, de- 
clare, on rejecting the testimony of Col. Taylor, 
“ Gentlemen, I may be mistaken, but if Iam not 
‘right, it is an error in judgment, and you can 
£ state the proceedings on record, so as to show my 
‘error, and I shall be the first man to grant you 
‘ the benefit of a new trial, by granting you a writ 
t of error, in the Supreme Court.” 

It is said, however, that this was a mere pre- 
text; that a bill of exceptions. would not lie ina 
criminal case; and what could then be .done? 
The simplest thing on earth—a point of law can 
be saved without an exception. The counsel 
were not so ignorant as not to have respected this 
declaration, and to have known that they might, 
under it, have saved the point, and taken the 
opinion of the superior court. The least.inform- 
ed counsel can show a multitude of cases of this 
kind. In the progress of my argument I shall 
show why this offer was not aecepted. 

It does then appear to me, that, considering the 
third article as connected with the facts substan- 
tiated, the judge was perfectly correct in point of 
law in the decision Fe made. All must agree 
in the opinion that if the testimony of Col. Tay- 
lor had proved Mr. Adams an aristocrat, it could 
not.have justified the libellous matter with which 
the traverser was charged. If thisis the fact, and 
no.other evidence was offered that could be legally 
received, the rejection must have been perfectly 
correct. Supposing, however, that we are wrong 
on this point, there is still abundant evidence to 
show that Judge Chase was not influenced by any 
intention to oppress the accused, or to procure his 
conviction; because that unavoidably flowed from 
the nature of the charges and the state of the de- 
fence, whether testimony of Colonel Taylor were 
admitted or not. 

In the course of my whole observation through 
life, I never heard it doubted, till yesterday, that 
in a.case of doubtful aspect, a man is to be con- 
sidered innocent until he is proved to be guilty. 
But.we are now told that whenever an infraction 
ofa law is committed by a judge, he is to be pre- 
sumed guilty, unless he establishes his innocence. 
Bat this is not the case; the benignity of our law 
is very different. Ifit were so, who, that possesses 
the ordinary frailties of humanity, would under- 
táke in the judicial station to interpose between 
manand man? The law clearly is thata judge 
shall be presumed innocent until he is proved 
guilty; even when he decide against law; and 


that.his errors shall be ascribed to the head, and 
nt the heart. This notice is due to the obser- 
val of an honorable Manager, which struck 


me. With great. surprise, that Mr. Basset’s request 
to-be excused.from serving as juror arose from 
his sentiments being known by the judge. This, 
however; does‘not-appear from the evidence. It 


appears, on the contrary, that he was a stranger 
to Judge Chase, and that he did not wish to be 
excused. But in this prosecution weare not only 
to hear much new and extraordinary doctrine ; 
but we are likewise to hear statements of facts 
for which there is no foundation. 

I will now proceed to the fourth article, which 
contains five distinct specifications of facts as 
follows: E 

“That the conduct of the said Samuel Chase 
was marked, during the whole course of the said 
trial, by manifest injustice, partiality, and intem- 
perance ; viz: : 

“1, In compelling the prisoner’s counsel to re- 
duce to writing, and submit to the inspection of 
the court, for their admission, or rejection, all 
questions which the said counsel meant to pro- 
pound to the above named John Taylor, the 
witness :” 

“2. In refusing to postpone the trial, although 
an affidavit was regularly filed, stating the absence _ 
of material winesses on behalf of the accused ; 
and although it was manifest, that, with the ut- 
most diligence, the attendance of such witnesses 
could not have been procured at that term :” 

“3. In the use of unusual, rude, and contemp- 
tuous expressions towards the prisoner’s counsel ; 
and in faisely insinuating that they wished to 
excite the public fears and indignation, and to 
produce that insubordination to law, to which the 
conduct of the judge did, at the same time, man- 
ifestly tend :” 

“4. In repeated and vexatious interruptions of 
the said counsel, on the part of the said judge, 
which, at length, induced them to abandon their 
cause and their client, who was thereupon con- 
victed and condemned to fine and imprisonment :” 

“5. In an indecent solicitude, manifested by 
the said Samuel Chase, for the conviction of the 
accused, unbecoming even a public. prosecutor, 
but highly disgraceful to the character of a judge, 
as it was subversive of justice.” 

The word injustice in the preliminary part of 
the article must refer to Callender ; the partiality 
charged, must have been to the United States, 
I presume, and against Callender; the term inteme 
perance is of such doubtful import, that I scarcely 
knew what to understand by it. It cannot be 
used as opposed to sobriety, as no one will charge © 
the judge with a violation of this virtue. It may 
refer to his conduct to counsel, and perhaps to 
Callender. This conduct is said to have. been 
evinced, in the first place, “In compelling the 
€ prisoner’s counsel to reduce to writing, and sub- 
‘mit to the inspection of the court, for their ad- 
‘ mission, or rejection, all questions which the said 
‘counsel meant to propound, to the above named 
‘ John Taylor, the witness.” 

If this was incorrect, I cannot perceive its in- 
justice to Callender, nor its partiality or intem- 
perance. But did the conduct of the courtin this 
Instance correspond with the law and the practice ? 
I apprehend that it did. I understand it to be a 
clear and admitted principle of law, that the court 
is the only competent tribunal to determine ‘the 
competency, the admissibility, and the relevancy 
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of evidence; when admitted, its credibility is the 
exclusive province of the jury. ¿I have before 
stated the reasons which rendered it necessary in 
this case to know what Colonel Taylor could 
prove. 


sion, the judge ordered the questions proposed to 
be put to be previously reduced to writing. Iam 
not sufficiently acquainted with the practice in 
the courts of Virginia to say this was not novel, 
but I may surely venture to affirm that there was 
nothing criminal in it. I know well that in dif- 
ferent States there are different forms of practice. 
I can only say, that Judge Chase, going from Ma- 
ryland, where the practice does prevail, would 
naturally carry to Virginia the knowledge of the 
practice of the State from whieh he went. It is 
said that it is not the practice in Virginia, and one 
gentleman says he never heard of an instance of 
the kind. But I believe there are exceptions. I 
recollect, in the mandamus case, the counsel were 
called upon to reduce their questions to writing, 
and that the Attorney General had a whole day 
allowed to him to make up his mind on the pro- 
priety of answering the questions put tohim. And 
yet in that case there was no disposition mani- 
fested to oppress; the course was pursued to de- 
termine the competency and relevancy of evi- 


dence. Need I go further than the practice of 


this honorable Court in this very case, in which 
there have beén numerous instances of questions 
directed by the court to be reduced to writing ? 
Have not you, Mr. President, from a knowledge 
derived from your extensive practice of the bar, 
or from an instantaneous exercise of right reason, 
in several instances, directed questions to be re- 
duced to writing? And has it not been seen that 
though counsel withdrew their objection, every 
member of the court possessed and exercised the 
right of requiring it to be done? No testimony 
which is not legal should be admitted to go to 
the jury; and what is legal testimony and the 
manner of determining it must be determined by 
the court. - 

We have thus made it to appear that it is the 
practice to direct questions to be committed to 
writing in the courts of Maryland, in the Supreme 
Court of the United States, and in this „court. 
Does this not abundantly justify the conduct of 
the respondent? But even admitting that con- 
duct to have been improper, was it corrupt. or 
criminal? What moral obligation did it vio- 
late? What statutory provision did it infringe? 
And is a man impeachable for that which vio- 
lates no moral principle or legal provision? If 
so, this is the most dangerous doctrine ever ad- 
vanced. 

The second specification is in the following 
words: 

“ In refusing to postpone the trial, although an 
‘ affidavit was regularly filed, stating the absence 
‘ of material witnesses on behalf of the accused; 
‘and although it was manifest that, with ‘the ut- 
‘most diligence, the attendance of such witnesses 
‘ could not have been procured at that term.” 

This charge is grounded on the fact of a refu- 


To understand the ohject for which he 
was produced with greater certainty and precis- 


sal'to postpone the trial on an affidavit. That the 
court acted ‘correctly in this instance will appear 
from this consideration. Nothing is more clear 
than that, under the common law, all applica- 
tions for a continuance, on affidavit, are founded 
on the discretion of the court. Is it not-wonder- 
fully singular that there should have been an ap- 
plication founded on an affidavit, if the law of 
Virginia, as stated in the 6th article, applied to 
the case? One thing is clear: either that the At- 
torney General and Mr. Hay lost all recollection 
of the existence of this law of Virginia respect- 
ing continuances, or that they considered it in- 
applicable; for they would not. otherwise have 
founded the application on an affidavit. They 
would have produced the law and have demand- 
ed a continuance. Did they do so? No. If, then, 
the law officer of the State and Mr. Hay both for- 
got that it existed, is it surprising that it should 
be unknown to Mr. Chase? If those gentlemen 
did recollect the existence of the law, they must 
surely have been of opinion that it did not apply 
to the ease of Callender, or they would have 
saved themselves the trouble of filing an affidavit, 
It will however be shown that it did not apply, 
and hence their application founded on affidavit. 

‘I have stated that all applications for a contin- 
uance on affidavit are addressed to the discretion 
of the court. It is a great object of criminal jus- 
tice that the punishment of the guilty should be 
certain, lenient, and speedy. In the State of Ma- 
ryland, where Judge Chase had so long presided 
or practised, it is the uniform practice to iry of- 
fences the first term they are presented. Itisalso 
the practice in England, unless particular reasons 
are assigned for delay. I was about to prove this; 
but as it is conceded, I will not trouble the court 
with authorities. Judge Chase, then, having no 
knowledge of the particular law of Virginia had 
to recur to the affidavit. Was that a cause for 
the continuance of the trial? When a man is 
charged with acriminal offence, matter which shall 
justify a continuance must go to the whole of the 
charges, and not merely toa part of them. If he 
cannot defend some of the charges, he is to plead 
guilty to them, and pray a continuance of such 
of the charges as he can justify by evidence. 
This is an universal rule of justice and of prae- 
tice. To familiarize it by a common incident: 
A man is indicted for stealing a. horse, a saddle, 
and a bridle. He is arraigned; and pleads not 
guilty,-and then desires a continuance, on an affi- 
davit that an absent witness can prove that the 
bridle is his own. Would it not revolt common 
sense to continue the case, when his defence rest- 
ed on such grounds? No court of criminal juris- 
prudence would prostitute justice by conniving at 
such an indulgence. 

How was it in the case of Callender? Were 
there not, in each count of the indictment, twenty 
distinct sets of libellous words? In.order, then, 
to warrant a continuance, it was necessary to show 
the absence of material witnesses in relation to 
the whole, or to plead guilty to all the charges on 
which such testimony did not exist. : 

But it is said the judge had no right.to be in- 
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formed what it was expected could be proved on 
behalf of the traverser. This idea is novel to my 
practice. I will not say it does not prevail else- 
where; but certain Iam that it does not prevail 
in the courts which I have attended. It is again 
alleged that a party is not obliged to disclose his 
testimony. But the law provides that he shall, 
when he applies for a favor. So different is the 
practice in the State of Maryland from that con- 
tended for on this occasion, that a party is obliged 
to state what he expects to prove, and if the op- 
posite party admits it, they must go to trial on the 
remaining part of the charge. According to the 
practice of Maryland, this affidavit is materially 
defective, inasmuch as not guilty is pleaded to 
the whole of the charges contained in the indict- 
ment, and it is not declared that testimony is 
‘wanting, which there is a reasonable expectation 
of getting, to disprove or justify the whole’ of 
them. -Itis also materially ‘defective in another 
point. It is not stated that there was a probabili- 
ty of obtaining the testimony within a reasonable 
time. -1 have never known an affidavit considered 
good, which did not state this circumstance. 


We allow that every man is entitled to com- 
pulsory process to obtain the attendance of his 
witnesses: but this right does not in the least les- 
sen the discretion of the court with regard to the 
time on which the trial shall take place; this they 
will fix according to circumstances; and when 
the trial does come on, should the witnesses sum- 
moned by a party not attend, he is entitled to at- 
tachments against them. This affidavit, then, 
was defective in two respects: it did not state the 
absence of witnesses who could justify the whole 
‘of the charges; neither did it state an expecta- 
tion that they could be had within’ a reasonable 
time. If a man undertakes to libel the Govern- 
ment under which he lives, to hold it up to the 
resentment and scorn of the people, it is but rea- 
sonable that he should be prepared at the time of 
his publication with a justification of his charges. 
In this ‘instance, it appears that a large part of the 
contemplated justification rested on records; and 
that even these had not been procured. 


The honorable Managers have observed that, 
even in England, the courts will grant time to 
enable the party accused to issue process for his 
‘witnesses. Let me, however, surmise that, al- 
though ‘subpceenas had been served on Mr. Giles 
and Mr. Mason, no process of attachment issued 
on their non-appearance. The judge intimated 
that it might issue, but the counsel waived accept- 
ing it. From what cause? Because they well 
new that the testimony of these witnesses would 
be of no avail. 


An authority has been cited from the English 
ks (Foster's Reports) to show that at a spe- 
l-eourt, time was granted for obtaining wit- 

ss.alleged to be material, although, as it has 
aarked, the court was confined to one 
I cannot perceive the force of this ob- 
$it-had the power of adjourning from 
mtil the business. before it was fin- 
ished. ‘The court met, saw.the extent of the busi- 


ness to be attended to, and ‘allowed time for the 
obtaining of witnesses. ` 

[Mr. Key here cited the case from Fosters 
Crown Law.] 

In this case, the prisoner was tricd at a great 
distance from his witnesses, and the place where 
the crime had been committed. Some of his wit- 
nesses resided in England and others in Scotland. 
He was allowed eleven days for obtaining his wit- 
nesses in England and twenty-one days for ob- 
taining those in Scotland. . 

Compare this case with that of Callender. In 
the latter case, a motion was made for a continu- 
ance. The judge declared he could not post- 
pone the trial to the next term, but offered a post- 
ponement for a month or six weeks; nay, he of- 
fered to go to Delaware, hold a court there, and 
return to Richmond. With such a disposition 
manifested by the court, is there any reason to 
doubt that, if asked, three months, or any reason- 
able time, would have been allowed. And why 
did they not ask for a longer time, if they deemed 
it important? The answer is obvious—Judg 
Chase was still to preside. l 

Doubts have been started of the power of the 
courts of the United States to adjourn except 
from day to day—a power which I never before 
have heard questioned, and which is essentially 
necessary to the impartial administration of jus- 
tice. We have proved that this is the practice of 
the courts in Maryland and Pennsylvania, and 
that it has been done in Richmond; and I believe 
we may safely add thatit is, and must be, the 
practice throughout the United States, when cir- 
cumstances demand it. 

I have stated it as an acknowledged principle 
of law, that he who edits libellous matter ought 
to be prepared with bis vouchers to support it. 
What is there valuable among men, what is 
there estimable in private or public life, that has 
not in this country been basely calumniated by 
the licentiousness of the press? All characters 
in all administrations have been most wantonly 
assailed by its scurrility. He then who takes this 
bold and daring ground, ought to have his vouch- 
ers at hand, or to have them within accessible 
reach. In the situation in which a libeller wan- 
tonly stands, he is entitled to nothing but law, 
sheer law. 

On the third specification, which charges the 
respondent with “the use of unusual, rude, and 
t contemptuous expressions towards the prisoners 
f counsel; and in falsely insinuating thatthey wish- 
‘ ed to excite the public fears and indignation, and 
‘ to produce that insubordination to law, to which 
‘the conduct of the judge did, at the same time, 
‘ manifestly tend;” I have but a few observations 
| to make. I should indeed have spared many of 

the remarks I have made, were it not for an ignor- 
J anceof the’peculiar ground on which the honor- 
jable Managers mean to rely in their reply, and 
were it not for the fear that an omission to notice 
any of the charges preferred, might be considered 
as an abandonment of our defence’ as far as rela- 
ted to them. 

-`I have no where discovered in the evidence any- 
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thing: that supports in point of fact the charge 
against Judge Chase, of falsely insinuating that 
the prisoner’s counsel wished to. excite the public 
fears and indignation to produce insubordination 
tolaw. The judge did say that the counsel used 
a popular argument, calculated to mislead and 
deceive te populace;.and-this is the ‘extent and 
head of his offending; but there is a wide differ- 
ence between this and:the charge laid to his door. 
He told the counsel, and told them truly, that 
they were.availing themselves of a popular argu- 
ment, calculated to mislead and deceive the peo- 
ple, Attend, I pray you, to the testimony of Mr. 
Hay. Did not the counsel for the prisoner say 
they-had no hope of exculpating him on the facts? 
Did they not say they did not argue for Callen- 
der? That it was the cause, and. not the man, 
they defended? That they did‘not expect to con- 
vince Judge Chase, or any other federal judge of 
the unconstitutionality of thesedition act? Were 
they not then laboring with. their whole talents 
to catch the popular ear? Did.they not expressly 
declare that they had little hopes of the jury, and 
that their object was to make an impression on 
the public mind? And when the judge declared 
that.the constitutionality of the act could not be 
discussed before the jury, did they not, failing in 
their object, abandon the-defence? The ground 
which they meant to have taken was withdrawn, 
and they withdrew with it. 

As to the use of unusual, rude, and contemptu- 
ous ‘expressions towards the prisoner’s counsel, 
no particular facts appear to he relied on. The 
term captious may be unusual; the phrase young 

entlemen, which in the opening the honorable 

anager metamorphosed into boys, but which 
last word does not by the testimony appear. to 
have been used, may have been obnoxious to the 
ears of those to whom it was applied.. There 
may not have been manifested in this language 
the most refined decorum ; but let us recollect that 
our honorable client is not now on his trial fora 
violation of the decorums of society. Possessed 
of great ador of mind and quickness of feeling, he 
conceives with rapidity, and expresses with energy 
his ideas. This may be a weakness; but it isa 
weakness of nature. Had he a colder heart, and 
weaker head, he might not be exposed to these 
little indiscretions. But where is the vade mecum 
from:which a judge is to derive precedents for 
his behaviour? Courts are instituted, not to pol- 
ish and refine, but to administer justice between 
manand man. One judge may possess a more 
pleasing urbanity of manners than another; but 
are we to infer that because a man is warm in 
the expression of his sentiments, he is, therefore, 
angry ? It will not be contended that when the 
counsel for the traverser spoke of the necessity of 
the indictment being verbatim et literatim, in the 
witty reply of the judge that they might as well 
insist that it should be punctuatim, there was any 
violation of decorum manifested. Thereply grew 
out of the occasion, and never was a remark bet- 
ter applied. 

IT know of no other unusual language, except 
the expression of non sequitur; and ‘surely there 


was nothing improper in that. We have been 
told that itis the usual habit of Judge Chase to 
interrupt counsel when they attempt to lay down 
as law that which is not law. In this case, he 
certainly did so;. but it does not appear that he 
departed from his ordinary course; and if he had, 
where is the-rule which, on such occasions, is to 
govern.a judge? . Such conduct, as 1 have before 
observed on another point, violates no moral ob- 
ligation, infringes no statutory provision: The 
judge may not ‘have displayed the urbanity, the 
suavity, and the patience, which so happily char- 
acterize some high characters; but where or when 
has the absence of these minor qualities been con- 
sidered as criminal? Some of.the witnesses, and 
among them Colonel Taylor, have described the 
conduct of the judge as imperious, sarcastic and 
witty ; but no witness has pronounced it tyranni- 
cal or oppressive. 

With regard to the 4th specification, which re- 
lates to the interruption of counsel, I shall say 
but little. A judge-has a right at all times to in- 
terrupt counsel whenever they act improperly. It 
isthe inherent right of courts.. When that is laid 
down as law which is not law, it is not only their 
right, but it is their duty, to stop them. Such 
interruptions may be considered vexatious by the 
counsel that are interrupted; but of such matters 
the court only can be the judge. One witness 
examined on the frequency of the interruptions of 
counsel on the trial of Callender, has said that 
more interruptions occurred in a case before Judge 
Iredell, whose eulogium has been pronounced by 
an honorable Manager; and another witness has 
informed us that it is the habit of Judge Chase 
frequently to interrupt counsel in civil as well as 
criminal cases; that.the habit arises from the 
vigor of his mind, and the ardor of his feelings; 
that this is somewhat embarrassing to counsel, 
but that a little suavity on their part soon restores 
the judge to good humor. On this point I have 
no further observations to make. I will leave it 
to the good sense of this honorable body to deter- 
mine how far the conduct of the respondent was, 
on this occasion, indecorous, and how-far, on ac- 
count of this conduct, he is liable to impeach- 
ment. 

I have omitted to notice one of the interruptions 
relied on by the Managers. When the counsel 
for the traverser insisted that the jury had a right 
to assess the fine, according to one of the Witnesses, 
the judge replied that it was a wild notion; ac- 
cording to Mr. Robertson, he said it was a mis- 
taken idea. And that it was, every professional 
man will acknowledge. The point had been pre- 
viously decided at Richmond by Judge Paterson 
and Judge Iredell; it had been decided that the 
law of Virginia did not apply, and that the assess- 
ment of the fine was the province of the court. 
By the law of Virginia, a fine is assessed ad libi- 
tum; by the act of the United States it is provi- 
ded that it shall not exceed a certain sum. How 
then was it possible to act under both laws ? 

As to the fifth specification, which is in these 
words: “ In an indecent solicitude, manifested by 
‘the said Samuel Chase for the conviction of the 
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“accused, unbecoming even a publie prosecutor, 
‘but highly disgraceful to the character of a judge, 
tas it was subversive of justice.” I have no pre- 
cise idea of the meaning of the term indecent so- 
licitude—solicitude means mental anxiety. If we 
are to understand by solicitude that the judge felt 
anxiety for the furtherance of justice, that is sim- 
ply an operation of the mind, and to determine 
whether it is praiseworthy or reprehensible, some 
overt act must be shown. For is it possible that, 
in any interesting case, a judge: can sit on the 


bench without feeling some interest.in the issue? 


This is more than falls to the lot-of mortal. No, 
he must have feelings; and all that can be required 
is, that he restrain them from breaking out into 
acts subversive of justice. I will endeavor, on this 
point, to condense the testimony. It is said that 
the solicitude of the respondent is evinced by his 
indecent behaviour to the counsel, and by his con- 
duct previous to the trial. A jocular conversation 
išresorted to}: dnd expressions made in the most 
ubguarded moments are'drawn forth:in judgment 
against him, After he had delivered a charge at 
Annapolis, Mr. Mason. came up to him; and asked 
him: what kind of charge he had delivered, whether 
it:was to be considered as legal, religious, moral 
or political. 'To which the judge replied, that it 
was a little of all. Some conversation ensued on 
the licentiousness of the press, and he observed 
that when he went to Richmond, if a respectable 
jury could be found, he would have Callender pun- 
ished. All this is worked up, as it were by magic, 
to prove a deliberate purpose on his part to insti- 
tute a prosecution. That a man of the intelli- 
gence of Judge Chase, had he conceived such a 
project, should have thus jocosely, as.is proved, 
and in: public have divulged it}is beyond all be- 
lief. Let not a casual conversation of this light 
and sportive kind be tortured into evidence of a 
deliberate design. No man, the least acquainted 
with the general character of Judge Chase, will 
entertain the idea for a minute. 
Anothercircumstance complained of, is, that 
Judge Chase was provided with a scored copy of 
“The Prospect Before Us;” and this is adduced 
to prove his purpose to oppress Callender. But we 
have given itin testimony that thiscopy wasscored 
by: Mr. Martin; who handed it to the judge, when 


he was about going to Richmond, to amuse him | 


on’the-road, and to make such other use of it as 
he pteased. What was there improper or indecent 
in this? Further: the respondent is next hunted 
through a line of stages on his passage from Dum- 
fries to Richmond; and Mr. Triplet is brought 
forward to prove that he expressed a wish that the 
damned rascal had been hanged. Had there been 
, #settled purpose to convict or oppress Callender, 
Would: it not have been manifested by conceal- 
ment and prudence, instead of being divulged by 
stéh.an intemperate impulse of feeling? 
3 extfindthe respondent at Richmond. And 
agentleman states that, having moved the 
court for'aminjunction, he went to the chambersof 
Judge Chase on the subject, on the morning subse- 
quent -to the motion- being made, and. betore the 


judge had gone te court; that-while-he was there, 


Mr. David M Randolph, the marshal; came in, 
and showed the judge the panel of jurors for the 
trial of Callender ; that the judge asked him whe- 
ther there were on it any of the creatures called 
democrats; and added, if there are, strike them off. 
Here must be some mistake. The witness must 
have heard some other person say so: ure Iam 
that the testimony will show that the statement 
of Mr. Heath cannot be received as correct I 
impute no criminal intention to the witness; this 
is not my habit ; but, for ascertaining the weight 
which it ought to have, I will-collect' and comi- 
pare the several parts of the testimony on this 
point. A i 

It appears that Mr. Heath was at the judge’s 
chambers but once. Mr: Marshall, the clerk of 
the court, called on Judge Chase the same morhing 
that Mr. Heath was there—he cannot recollect 
whether. Mr. Randolph went with him, according 
to his usuat practice, but he is certain, from a con- 
versation he states, that-they walked together to 


court; he met Mr. Heath either in the act:of com- 


ing out of the judge’s room, or exterior to the 
door; and he heard: no such Gonversation as he 
relates: What says Mr: Randolph? That noswch 
conversation ever did take place.. Here, then, the 
testimony is directly opposed. But itis said that 
our testimony is. negative, and is therefore out- 
weighed by the positive testimony of Mr. Heaths 
this, however, is not the fact. Much of our testi- 
mony is positive. Mr. Randolph declarés that: he 
has never shown the panel of a jury toa judge, ex- 
cept in the case of a grand jury offered to the court 
to selecta foreman; and he is positive that the 
panel in the case of Callender was not made out 
until the morning of the third of July, in court, 
when his deputies came forward with the names 
of the jurors they had summoned on small slips of 
paper; and in corroboration of this evidence, it 
appears, on the testimony of Mr. Basset, who was 
sworn on the jury, that he was not summoned 
until the third of July ;-and that the marshal sent 
out his. duputies that’ very morning to summon 
jurors. We oppose, then, to the simple declara- 
tion of Mr. Heath, unaccredited by other wit- 
nesses, the clear and strong evidence of Mr. Ran- 
dolph, corroborated by that of Mr. Marshall and 
Mr. Basset. 

It does, then, appear to me that none of the al- 
leged facts are so supported as to show an inde- 
cent solicitude on the part of the respondent. 

‘It may perhaps be proper to take a general view 
of the conduct of Judge Chase, after his arrival at 
Richmond.. f . i 

The court met on the 22d of May ; on the 24th 
in the morning a presentment was found against 
Callender; and an indictment late in the day: 
When Callender was brought into court an ap- 
plication was made for a continuance; on a° gen- 
eral affidavit, drawn by Callender. When this was 
about to be presented, if the judge had been ang- 
ious for the conviction of the prisoner would he 
not have suffered it to-be filed; and'then said no 


| supplementary affidavit, such is the strict principle 
[of law, can afterwards be received. Instead’ of 
| taking: this-coutse,. tle judge told the counsel that, 
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ted States appears to- consider the subject in the 
same light. By the third section of the third ar- 
ticle, “the trial of all crimes, except in cases of 
impeachment, shall be by jury ;” and by the fourth 
section of the second article, the nature and extent 
of the punishment in cases of impeachment is 
defined. Hence it may be inferred that a person 
is only impeachable for some criminal offence. 
With.this view, I have examined and re-exam- 
ined the fifth article of impeachment, to know 
against what the defence should be'made. Look- 
ing at it with a legal eye, I find no offence charged 
to have been commitied, and although it may 
seem strange, it is not the less true, this circum- 
stance has produced the greatest difficulty.and 
embarrassment in what manner the defence should 
be made. l 


if the affidavit were filed it would .not-be regular 
to withdraw it; that they had. better: draw up a 
special affidavit,and take till to-morrow toconsider 
ofits This was done. A new affidavit was of- 
fered. It did not contain grounds for a continu- 
arice of the cause to the next term; but the court 
offered a delay of two, four, and even six weeks; 
all of which were.rejected. . 

The cause came:on for trial on the second of 
June. Two witnessessummoned had not arrived, 
and a delay of two hours was prayed for. The 
court postponed the trial until the nextday. The 
testimony of Colonel Taylor was. rejected on ac- 
count.of its illegality, and its not applying to the 
whole of any one charge; still the judge asked 
the prosecutor to admit it; and afterwards tells the 
counsel for the traverser, such is my opinion; bat 
Iam a fallible man, I may be mistaken; and if} That this honorable Court may perceive that I 
you desire it, you may state your exceptions, and | have not misapprehended the article, I will pray 
a superior tribunal shall decide—but the offer was | leave to read it: “ And whereas, it is provided by 
not accepted. Callender, in truth, was out of the |‘ the act of Congress, passed on the twenty-fourth 
question; it was not the man, but the cause in |‘ day of September, one thousand seven hundred 
defence of which the counsel came forward ; their |‘ and eighty-nine, entitled ‘An act to establish 
great object was, through an address to the jury, |‘ the judicial courts of the United States, that, 
to impress the: publie mind with the unconstitu- | ‘ for any crime or offenceagainst the United States, 
tionality of the sedition law. So often as they |‘ the offender may be arrested, imprisoned, or 
attempted to do this, they were interrupted by |‘ bailed, agreeably to the usual mode of process 
the court, and all their sensibility and indignation | ‘ in the State’where such offender may be found; . 
grew out of this: refusal to allow them to argue |‘ and whereas it is proved by the laws of Virginia, 
the constitutionality of the law before the jury to | ‘ that, upon presentment by any grand jury of an 
the by-standers. ‘offence not capital, the court shall. order the 

Carry, Mr. President and gentlemen of the |‘ clerk to issue a summons against the person or 
` Senate, in your minds these facts, and you will |‘ persons offending, to appear and answer such 
find that the conduct of the respondent was dur- |‘ presentment at the next court; yet the said 
ing the whole ‘course of this trial, not only free | ‘ Samuel Chase did, at the court aforesaid, award 
from criminality, but, in all respects, justified by |‘a capias against the body of the said James 
law and propriety. l ‘ Thompson Callender, indicted for an offence not 
Mr. Les.—May it-please this honorable Court: | ‘ capital, whereupon the said Callender was ar- 
We are now arrived, Mr. President, in the course |‘ rested and committed to close custody, contrary 
of the defence, to the fifth article of impeach- | ‘ to law, in that case made and provided.” 
ment. I have, sir, been led to, believe, that the| This article charges no evil intention, no of- 
present prosecution is brought before this honor- | fence, no crime, yet the respondent is required to 
able Court as a court of criminal jurisdiction, and | make a defence, and is to address defence to this 

that this high Court is bound. by the same rales | court as one. of criminal jurisdiction. | i 
of evidence, the same legal ideas of crime, and} Ido not mean to produce authorities to this 
the same principles of decision which are observed | high and learned tribunal, to show that a judge 
in the ordinary tribunals of criminal jurisdiction. | cannot be impeached for a mere error of judg- 
The articles themselves seem to have been drawn | ment in any instance of his judicial conduct. 
in conformity to this opinion, for they all, except | I wish.for none better than those produced by one 
the fifth, charge, in express terms, some criminal | of the honorable managers of the prosecution 
intention upon the respondent. This doctrinerela- | (Mr. Clark) to prove this position, 2 Bacon, 97, 
tive to impeachment is laid down in 4 Black., 259, | and Jacobs’ Law Dictionaiy, title Judges. The 
and in 2 Woodeson, 611. - * As to the trial itself, | elegant advocate that has just sat down (Mr. Key) 
t it must of course vary in external ceremony, but | has fully established the same doctrine. If then 

- ‘differs not in essentials from criminal prosecu-| this be admitted, where or what is the crime 

‘ tions’before inferior courts. The same rules of | charged in the fifth article. The whole charge is, 
‘ evidence the same. legal notions of crimes and | that by authority of the judge a process called a 
t punishments prevail. For impeachmentsare not | capias was awarded against Callender, when that 
famed to alter the law, but to carry it into more | process ought to have been a summons. It is not 
‘effectual execution, where it might be obstructed | alleged that the capias was awarded with any cor- 
t bythe influence of too powerful delinquents, or} rupt or evil intention of any kind. If then. the 
‘not easily discerned in.the ordinary course of | article contains no charge of a crime, there must 
‘ jurisdiction,.by.reason of the-peculiar quality. of | be an acquittal. Upon this point I hope I may 
‘ the alleged.crimes. The judgment, therefore, is | be permitied:to remind the court of an observation 
‘t> be: such as is-warranted by legal principles | of.another of the honorable Managers, whe opened 


‘and precedents.” ‘Phe Constitution/of the Uni- | the comments upon the evidence. forthe prosecu- 
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tion (Mr. Early.) He stated, and he stated truly | tion, they will perceive that. no crime is charged: 
as a general rule of jurisprudence, that if there be | in express terms, and therefore the accused ought 
no evil intention set forth in the charge and | not to be held to answer it; but an idea has been 
proved, the party accused must be acquitted. | suggested by the honorable Managers, that as the 
. With these remarks, if this was an ordinary case | article charges an unlawful act to have been done, 


before an ordinary tribunal, I might. dismiss this | 
part of the accusation, and it may seem scarcely 
proper to occupy the precious time of this honor- | 
able Court, so near the close of its session, in de- 
fending the respondent any further against such | 
a charge, but I feel too much respect for the 
House of Representatives who have- preferred 
this article, and the honorable Managers who 
support it, not to give it a fuller investigation. 
The afticle may perhaps be understood, to 
produce an important inquiry: the inquiry how 
far the power of impeachment possessed by- the 
House of-Representatives shallextend. Although 
the Constitution’ declares that “the House of 
Representatives shall have the sole power of im- 
peachment,” yet J trust there is some limit to this 
power, and that a judge cannot be impeached for 
a mere legal error in his judicial conduct, when 
no crime is imputed to him. An impeachment is 
an accusation of a most serious nature, and the 
people of the United States have not vested thé 
power of impeachment exclusively in the House 
of Representatives in Congress, but in their State 
governments they have established tribunals who 
are to possess the power of impeachment. Ihold} 
in my hand a little book which contains the most | 
valuable matter; it contains the constitutions of | 
the several States. By referring to them we find, | 
in almost every instance, that a power of impeach- | 
ment may be exercised under the State authority. | 
When, therefore, the doctrine of impeachment is | 
about to be fixed in regard to the limits of the 
power of impeachment by a judgment of this high 
and honorable Court, a judgment is about to be 
given that will be a precedent for the tribunals of 
the different States. An example is about to be 
set to. the tribunals of the several States, that will 
influence and direct their decision in the construc- 
tion of their constitutions relative to the power of 
impeachment. . The words used in some of these 
instruments are the same, and in others nearly the 
same with the words in the Constitution of the 
United States upon this subject. 
¿is there not some limit to the power of im- 
peachment, a power which we find can be exer- 
cised by so many authorities in this country? If 
there is.a limit, what better limit can be set, than 
that of high crime and misdemeanor in office, as į 
appears by the language of the Constitution to 
have been intended. 
Let us now examine whether Judge Chase, in | 
issuing a capias against Callender after he had 
_ been presented for an offence not capital, has been 
guilty of a high crime or high misdemeanor: in 
‘office. Surely the Managers should have pointed 
‘tothe proofs, if any there were, of a corrupt and 
intent with which this act was done. Ihave 
alteady:referred to those parts of the Constitution 
which shéw.that no impeachment can be. main- | 
tained but-fora crime. If the court will turn 


a criminal intention must be presumed, unless the 
respondent shows it-to have been innocent: . This 
principle, however true it may be in some cases, 
is not applicable to the present case.. If. the act 
charged be malum in se, the rule of law may: be 
as has been stated, but if the act be malum prohibi- 
tum, the rule is otherwise. ~ 

In order that. the. honorable Court may not 
have the least difficulty on this subject, I will un- 
dertake to show that the learned judge -acted, in 
this instance, strictly according to law, and if this 
be shown there will remain no foundation for the 
present charge. i ‘ 

It is well established as a general rule of jurispru- 
dence, that a court which has jurisdiction over an. 
offence, may award process concerning, it, and 
compel ‘the. party to appear. This may be- seen 
in 2 Hawk. Pleas, ch. 13, sec. 15, 16. . The. cog- 
nizance of offences against the statutes of . Con- 
gress is vested in the circuit courts of the 
United States, 1 vol..Laws of U. S., p. 55. From 
the principle just stated, the circuit court acquired 
the power of awarding process to compel such 
offenders to appear in that court when they be- 
came vested with a power to try the- offence. A 
presentment or indictment of a grand jury is suf- 
ficient evidence to authorize the court to award 
process against the offender. This is not only the 
evidence upon which a court usually proceeds, but 
it is recognised in the fifth article of the amend- 
ments to the Constitution. We find there a re- 
striction upon the power of the courts; “no person 
shall be held to answer for a capital or other infa- 
mous crime, unless by a presentment or indict- 
ment of a grand jury, &c ;” which restriction car- 
ries the implication, that bya presentment or In- 
dictment, the party shall be held to answer. If 
an offender may be held to answer to an accusa- 
tion in this form, it follows, as a matter of course, 
that the court is bound to award process to com- 
pel him to answer. E 

I know no process by which a person can be ap- 
prehended except by a capias. In the present trial 
we have heard of a bench warrant, but that tooiisa 
capias awarded by a judge sitting in court... In-all 
cases of misdemeanors, where the punishment is 
by imprisonment or fine, a capias is proper pro- 
cess, according to the practice of the King’s Bench 
in England. For this [refer the court to apas- 
sage read at another day from. Gilberts treatise - 
upon the origin of the King’s Bench, page 308. So 
also the doctrine is laid down by Judge Blackstone, 
in regard to those cases where it is not intended to 
proceed to outlawry—4 Black. Com. 319 

A capias, therefore, in the case of Callender, 
was the proper process, according to common law 
principles, and the English authorities of modern 
date. In reason and common sense, a -capias-is 
the proper process where the offence is punishable 


by imprisonment, and we all know that Callender 


their attention tothe article now under considera~| was charged with an offence punishable by fineand 
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imprisonment. In such a case, a summons would 


be:a notification to the offender.to abseond or re- 
move himself out of the reach of the court. 

If any doubt can yet remain as to the propriety 
of issuing the capias, it will be entirely removed 


by attending to the laws of the United States.. 


The 14th section of the “act to establish the judi- 
cial courts of the United States,” gives power to 
the circuit courts -to-issue all writs necessary for 
the exercise of their jurisdiction, and agreeable to 
the principles and usage of law, and the 11th sec- 
tion of the same act gives exclusive cognizance of 
all crimes and offences cognizable under the au- 
thority-of the United States to the circuit courts, 
except otherwise. directed by.that or some other 
statute. . The court which awards the writ, is to 
decide what process is necessary for the exercise 
of its jurisdiction, and agreeable to the principles 
and usage of law in each particular case. 

The 33d section of the same statute contains a 
great deal of important matter in regard to the 
present inquiry. “That for any crime or offence 
against the United States, the offenderthay, by any 
justice or judge of the United States, or by any 


justice of the peace, or other magistrate of any of 


the United States where he may be found. agree- 
ably to the usual mode of process against offenders 
in such State, andat the expense of the United 
States, be arrested, and imprisoned or bailed, as 
the case may be, for.trial before such court of the 
United States, as by this act has cognizance of 
the offence: And copies of the process shall be 
returned as speedly as may be, into the clerk’s of- 
fice of such court, together with the recognisan- 
ces of the witnesses for their appearance to testify 
in the case; which recognisances: the magistrate, 
before whom the examination shall be, may require 
on pain of imprisonment. And if such commit- 
ment of the offender, or the witnesses, shall be ina 
district other than that in which the offence is to be 
tried, it shall be the duty of the judge of that dis- 
trict where the delinquent is imprisoned, season- 
ably to issue, and of the marshal of the same dis- 
trict to execute a warrant for the removal of the 
offender, and the witnesses or either of them, as the 
case may be, to the district in which ‘the trial is 
to be had. And upon all arrests in criminal cases, 
bail shall be admitted, except where the punish- 
ment may be death, in which cases it shall not be 
admitted but-by the supreme or a circuit court, or 
by a justice of the supreme court, ora judge of the 
district court, who shall exercise their discretion 
therein, regarding the nature and circumstances 
of the offence, and of the evidence and the usages 
of law. And ifa person committed by a justice 
of the supreme, or a judge of a district court, for 
an offence not punishable with death, shall after- 
wards procure bail, and there be no judge of the 
United States in the district, to take the same, it 
may be taken by any judge of the supreme-<or su- 
perior court of law. of such State.” ; 
Here it is expressly authorized that a judge of 
the circuit court may. order a process for the arrest 
of the accused for any crime or offence against: 
the United States, agreeably to the usual mode of 
process of arrest against offenders. in the. State 
“8th Con, 2d Szs.—l4 


where the courtis holden and the offence com- 
mitted. A summons is not authorized by the sec- 
tion, because a summons isnota process of arrest, 
I call upon the learned Managers to point out any 
other process by: which a person ean be arrested, 
even in Virgina, except by a capias. In England, 
in Nugine, in Maryland, in every State, the pro- 
cess of arrest is by a capias. ; 

` There is another. statute of Congress on the 
subject of process, which passed on the second of 
March, 1793. It contains eight sections, and re- 
lates as well to criminal as civil matters. The 
seventh section is in the words following: “That 
‘it shall be lawfal for the several courts of the 
‘United States, from time to time, as occasion 
‘may require, to make rules and orders for their 
‘ respective courts, directing the returning of writs 
‘ and processes, the filing of declarations and other 
‘pleadings, the taking’ of rules, ‘the entering up 
‘judgment by default, and other matters in the 
‘ vacation, and otherwise in a manner not ‘repug- 
‘nant to the laws of the United States, to regu- 
‘late the practice of the said courts respectively, 


“as shall be fit and necessary for the advance- 


‘ment of justice; and especially to that end’.to 
‘ prevent delays in proceedings.” 

I know not what language can convey a more 
complete power to the court over its process, than 
is given by the passages from the statutes which 
have been cited. An uniform rule in the courts 
of the United States is very aonan tei crim- 
inals may be brought to trial by the like formsin 
every State, for violations of the statutes of Con- 
gress. To allow one kind of process in Virginia, 
and a different one in Maryland for the same of- 
fence, would be a heterogeneous and unequal 
mode of-administering justice. A construction 
ought not to be given to the statutes of Congress, 
which admits of such a system, if it may possi- 
bly be avoided. Shall it ‘be said that in one State 
a man who publishes a libel shall be arrested im- 
mediately and brought to trial and punished, while 
in another State, another person who has com- 
mitted the same. offence, shall be served with a 
process that shall be notice to him to make his 
escape: and shall it be said that such a rule shall 
be applied to cases where imprisonment is part of 
the punishment? It has been in proof, that in 
Maryland it is usual to arrest by capias in cases 
of misdemeanor, and to try the traverser at the 
same term at which he appears. Are the courts 
of the United States if sitting on one side of 
the Potomac, to be governed by one rule, and 
if sitting on another side of the same river, to be 
governed by another rule in cases of crime or 
offence against the laws and Constitution of the 
United States? . It can never have been the in- 
tention of Congress that any such variety of pro- 
ceeding should be allowed in practice, or that the 
process should be anywhere a summons, in cases 
of: offeaces which were to be punished by impris- 
onment. sn i 4 

This can be further illustrated by attention to 
the laws of Congress, inflicting punishment upon 
certain crimes, passed in the:year 1790. ` For per- 


jury, for bribery, for obstructing by force the ser 
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vice of legal process, for importing slaves from | myself of the opinions of some very distinguish- 
foreign: parts, for violence to an Ambassador andj ed characters in the Virginia Convention which 
for other offences relative to Ambassadors, the pun- | adopted the Constitution. An eminent judge 
ishment is fine and imprisonment. See ist vol. | who presided in the highest court of that State 
Laws of the United States, page 111. The pro-! for a long space of time, I mean Judge Pendle- 
céss in all these cases is to be the same; if a! ton, laid it down as too clear to be disputed, that 


capias is proper in one it is proper in all, or if a 
summons is necessary in one it is necessary in all. 
Suppose in regard to an Ambassador who has ap- | 
plied to our Secretary of State-for. the punish- 
ment of an individual who.may have done vio- 
lence to his person or one of his family, that a 


the powers of the federal Judiciary should be co- 
extensive with the powers of the federal Legisla- 
ture. In this opinion, Mr. George Mason coin- 
cided with that gentleman, although he was 
opposed to him on almost every other. Of. the 
same opinion was another distinguished member 


summons shall have been issued to the offender, | of the convention who now holds the high office 
who should abscond, or remove himself; it would of Secretary of State. (3d vol. Virginia Debates, 
be deemed very strange, perhaps incredible to the | pages 108, 121, 190.) ; 
Ambassador, if he should be told by our Secre-| Unless then Congress has made the laws of each 
tary of State that, the offence being committed in | State the rule of process to bring offenders before 
Virginia, it was necessary to summon the party | the circuit courts, those laws do not bind the cir- 
to appear before the court, and instead of obeying| cuit courts, in this respect, and there will be no 
the summons. he had removed himself entirely, | foundation for the doctrine, that a circuit court of 
ut if the same. matter had: been prosecuted in| the United States ought to be governed by the 
land, the offeader might have been instantly | laws of a State in respect to process to bring the 
arrested and punished ;. the President of the Uni- | party.toanswer. Where issuchastatute of Con- 
ted States regretted that the offender had escaped | gress? Not in their statute books, as I humbly 
with impunity, but the escape was according to | conceive, none such has been produced. 
law. Would not such an explanation be apt to| The honorable Managers have referred to the 
be conceived an affront to the understanding of | thirty-fourth section of the statutes already men- 
the Ambassador ? : tioned, and upon that alonethey rely. The words 
On a former occasion I read a-rule of the} of the section are as follows: “And be it further 
Supreme Court made in August, 1792, by which | ‘ enacted, that the laws of the several: States, ex- 
the judges declared, “that they considered the} ‘ cept where the Constitution, treaties, or statutes 
‘ practice of the Courts of the King’s Bench in|‘ of the United States shall otherwise require or 


é, 


t England, as affording outlines for the practice of 
‘ this court, and that they will, from time to time, 
‘make such alterations therein as circumstances 
(may. render necessary ;” and on the same occa- 
sion reference. was had to the practice of the 


‘ provide, shall be regarded as rules of decision in 
‘ trials-at common law in the courts of the United 
‘ States, in cases where they apply.” We are to 
take the whole expressions of the section together, 
and this section is to be considered conjointly with 
all the other provisions of the statute. It makes 


King’s Bench to show that.a capias was a proper 
and usual process. Butitis neither necessary nor 


the laws of a State the rules of decision in trials 


correct to admit that the rule of the King’s Bench | at common law where they apply. The laws of 
in. England is absolutely a rule for the circuit | the State are to be rules of decision in trials. The 
courts of the United States. It furnishes a good | process which is awarded to bring in a party to 


outline of, practice. The true position is, that 
neither the King’s Bench nor the State laws fur- 
nish rules to the federal courts in regard to pro- 
cess which are. positively binding on them, but 
thése courts are to establish their own rules, under 
the direction and control of the statutes of the 
United States. 

dt is a known and undisputed maxim, that the 
criminal: code of each sovereign. State furnishes 
the rule in prosecutions in the State courts, and 


stand his trial, is obviously different from the trial 
itself: rules of decision in trials, are not rules of 
process antecedent to the appearance of the party. 
What is a trial at common law? A trial may be 
said to begin with empanelling a jury, and to end 
with the judgment of the court—4 Black. 352. A 
capias that is issued for the purpose of bringing 
the party to-a trial by arresting his person, cannot 
therefore be deemed a part of the trial itself. 
Whether the traverser appears with or. without 


is confined to offences against such State. An 
offence against. the commonwealth of Virginia, 
isnot an offence against the United States, and | 
therefore the laws of Virginia which regard of- | 
fences against itself, will have no effect touching 


process, is seldom deemed material ; itis only after 
he is brought to answer that his trial:can com- 
mence: ; 

If the construction contended for by the Man- 
agers be admitted, it will make this section mil- 


offences against the United States, unless. Con- | itate against the 14th and 33d sections of the same 
gress by their express statute has given to them | statute, which expressly provides upon the subject 
sone effect. The laws of Virginia, and of every | of process. - Besides, it is unnecessary to give this 
State, have declared how an offence against such | construction, inasmuch as the statute provides 
State respectively shall be prosecuted, but they-are | amply respecting the steps preparatory to the trial. 
not .to-be:applied to the circuit court of the United | The 29th section regulates the mode of summon: 


perap - A 
States sitting in.such State, and holding cogni- 
zance of crimés-against the United States. In 


ing a jury... There is no defect in the provisions 
of the statute which. establishes one system that is 


confirmation ‘of ‘this doctrine, suffer me to avail | to- prevail every.where;.in regard to matters prior 
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to. the trial. Why would Congress’ provide, in | respect to offences against the State. In the like 
respect to process, as they have done in. the 14th | manner it is erroneously said, in the present pros- 
and 33d sections, if they meant to adopt:the various | ecuticn, that the laws of the several States in re- 
laws of each State in regard to process, as has been | spect to process, are the rules which should guide 
contended by the Managers? > Congress has de- | the circuit courts of the United States. 
clared what kind of process may be used in the} J have, sir, endeavored to show in the first place, 
circuit courts, and that process of arrest may be | that there is no charge of criminality stated in the 
used. Our construction is warranted by the rule | fifth article of impeachment, and therefore the re- 
of the Supreme Court that has been quoted, which spondent ought to be acquitted. And, in the se 
rule was made:long after the statute of 1789, and | cond place, I have endeavored to-satisfy this hon- 
which statute is as obligatory on the Supreme | orable Court, that the act stated in the article to 
Court, as upon a circuit court. It is also. war- | have been done by Judge Chase, was correct and 
ranted by the judgment of the circuit court in Penn- | Jegal in itself, and if legal, there remains no ground 
sylvania district, in the case of the United States | to presume or infer the smallest degree of evil in- 
against the insurgents, determined in the year 1795, | tention. In this point of view he will also stand 
ve as pa era was Pky to the bench | acquitted. 
of the Supreme Court. (2 Dal. 340, 341.) Iwi 5 a ee 
oe ; S i will now proceed to make some observations 
welt ing hs gpnion on the Sh etn ofthe po the sixth ale of impenohiment: “An 
tute, : 1 or pia! : apn 
‘t dinary cases it would be well to accommodate our Tan ep pror ted oy oe ee th ae 
eee with that of the State, yet the judiciary | dicia} courts of the United States,’ that the laws 
: e. 
i KAEN o o pi jie oe and | of the several States, except where the Constitu- 
Cee icin we nee Pel s, DY wt ric on ai tion, treaties, or statutes of the United States, shall 
‘al : ne law of ii U eed ae S to the | otherwise require or provide, shall be regarded as 
, cause in the lawdi the United i tates, directing | the rules of decision in trials at common law in 
‘ A ae ae ecg apd San nae the courts of the United States, in cases where they 
‘t trials at common te in the courts of the United apply 5 ana ari by the dena vee A is 
: ; : rovide at in cases not capital, the offender 
: P I do not think that it applies to the case shall not be held'to answer Aar of a 
efore us. : : l 
; rand jury until the court next succeeding that 
- sonoma to Ja zale of the o ar daring which such presentment shall be made; 
gat authori of the cae usted, Judge | yer tne sald Samuel Okase, with iment to oppress 
AR : ; a : 0t | and procure the conviction of the said James 
isin arai e a ith ddn, ey be peer Thompson Callender, did, at the court aforesaid, 
courts of the United States i Why. jet me arai ae ang adj ETY said ern oe E 
) : : er 9 : e term at which he, the said Callender, was pre- 
see Fei ea te Manet TE sented and indicted, contrary to law in that case 
peat: i d provided.”. 
has been shown that the laws of the United States madeand pr Ms ed 2 NE 
The charge in this article against the respondent 


provide fully in regard to the process to be issued |. . wae : 
by their courts: that, for the furtherance of jus- | 'S 12 substance that he, with intent to oppress and 
tice; such a construction is neither necessary nor | Procure the conviction of calender, ruled him to 
convenient, and is inconsistent with: other parts of any ane ee term a eens yor presented 
thé same statute. It is therefore perfectly correct | #90 maere Newel Ie orala ded. p Jrginla, 
in the court to bestow no attention upon the laws which it N h ios ae dee k a bases 
of Virginia concerning the process to be awarded nob Capitals ne- oden T a DO De Bete any 
against Callender. When a presentment ‘was | SWEY any Leap ic of a grand jury until the 
found by the grand jury, it was the duty ofthe court | 2°X! succeeding court, 
tò act; it was their duty to award a proper pro- This article it is admitted does contain an ac- 
cess for arresting the offender. This is not only | cusation of crime; but I hope I shall be able to 
warranted by the principlesand reasons already satisfy this honorable Court, that in this instance 
adduced, but is inferrible from various passages of | NO crime or offence was committed. I shall un- 
the laws of Congress, particularly from the 19th dertake to show that no error in law was com- 
and 20th sections of the statute passed 30th April, mitted, and that if the judge had done otherwise 
i ; he would have been more liable to censure than 


1790, Ist vol. page 108. £ ; 
The learned counsel who defended Callender, he now is. If this be made to appear, asa supposed 
illegality of his conduct is the foundation of the 


appear from the testimony to have taken up some 3 be ] 
improper opinions relative to the criminal code of | charge, there will remain nothing to support the 
the United States: The subject was, as they say, charge. i 

new to them; and for this reason let me remark, | The accused judge had sworn to support the 
they might readily have fallen into error. It ap- | Constitution of the United States, and to admin- 
pears that they had not only thought it was com- | ister justice without respect to persons, and to 
petent for a jury to decide upon the Constitution- | perform all the duties of his office.according to 
ality of a law, but also that it belonged to the jury | the laws of the United States. H in ruling Cal- 
to assess the fine upon the traverser, because a | lender to trial at the same term at which he was 
jury has that power: by the laws of the State in | indicted, he acted according to law, the judge pers 


a re 


423 


HISTORY OF CONGRESS. — 


424 


Trial of Judge Chase. 


— Ba 


= 


formed his duty and-ought not to be charged with 
oppression. 

The article may be understood as affirming, that 
there exists some law of Virginia which positively 
prohibits the trial of a misdemeanor at the same 
term at which the indictment is found. No such 
law. has been produced, and I must be allowed to 
deny that any such law of Virginia exists. The 
act of Assembly of 1788, which provides that 
“upon presentment by any grand jury of an of- 
t fence not capital, the court shall order the clerk 
tto issue a sufmons or other proper process 
‘against the person or persons offending, to ap- 
‘pear and answer such presentment at the next 
£ court,” appears to have given birth to the idea 
that ‘an offender. may not be tried for a misde- 
meanor at the same term he isindicted. It however 
does not warrant the position. When the party 
appears and answers the presentment, the trial 


may immediately take place. When the party 


a s and answers an Indictment, the trial may 
immediately take place, if so.ruled by the court, 
who are vested with a discretion unfettered by 
any positive statute. The defence of this article 
may therefore be placed on two grounds, either 
of which will be sufficient. 1st. There is no law 
of Virginia which prohibits the trial of a misde- 
meanor at the same term the indictment is found. 
And, 2dly. If there be such a law, the same is not 
binding on the courts of the United States, in re- 
spect to offences against the United States. 

With respect to the first ground, in addition to 
what was said, it may be observed, that some in- 
stances have been proven before this. honorable 
Court, of trials in the State courts of indictments 
for misdemeanors, at the same term they were 
found. Mr. Robertson stated two specific cases 
where the punishment might be imprisonment. 
These instances show there can have been no 
such positive prohibition by the laws of Virginia 
as.the article of impeachment has alleged ; how- 
soever that may be, such a law, and that in the 
general practice of that State there are some ex- 
ceptions, of such a general practice“would not be 
obligatory on the courts of the United States, 
which is the second ground of defence against 
this charge. 

. A great deal which has been said in relation to 
tbe 5th article, applies with equal force to the 
article now under discussion. 


he process: may be returned to any 
day the cou ik: appoint. The object of the 
‘gourt in using ‘ity discretion-will-be to insure the. 


service of the process, and its due return, by al- 
lowing sufficient time according to circumstances 
for that purpose. It isnot denied that venire facias 
is a proper bigs in cases not capital, but it is 
not the only pr8cess that may be issued. Judge 
Blackstone, who wrote since Hawkins in the pas- 
sage cited, declares that a capias is a usual pro- 
cess from the King’s Bench, and may be return- 
able at the pleasure of the court, but that in strict- 
ness there ought to be a venire facias where it is 
intended to proceed to outlawry. In the United 
States, under the statutes of Congress, there can 
be no proceeding to outlawry, and therefore the 
reason for awarding a venire in England does not 
hold in the United States in regard to prosecu- 
tions in their courts. But let the practice of the 
King’s Bench be as it may, it is merely to be used 
as an outline by our judges who will guide and 
direct themselves by the statutes of the United 
Ststes, and will act in conformity to them. When 
process has been served, and the offender brought 
Into court to answer an indictment already found, 
itis the duty of the court to proceed to the trial. 
Such will be shown to be the manifest direction 
of the laws of the United States. As to thelaws 
of Virginia, it is repeated, there is no Legislative 
act of that State which fixes positively the time 
of trying an indictment for a misdemeanor, and 
if there were, it would not bind the federal court. 
The time of a trial is not the trial, but a circum- 
stance which, as well as the place of trial, is sub- 
ject to the laws of the United States. 

But it has been said in support of this article, 
that in England it is not usual, or according to 
the general course of proceedings, to try petty 
misdemeanors at the same court that the traverser 
pleads. For this is cited 4 Black. 351; and it is 
also said that the practice of Virginia conforms 
to the practice in England in this instance. Let. 
this be admitted, and what does it avail? The 
practice that has been mentioned applies only to 
petty misdemeanors, and the law bas always dis- 
tinguished between petty misdemeanors and those 
of a greater malignity. The practice does not 
apply to what are termed crimina majora. Can 
it be said that such a rule of practice applies to 
the dase of Callender? Was he indicted for a 
petty misdemeanor ? No, sir, he was not. I have 
long learned to abhor the detestable crime of 
calumny. A calumniator is the greatest of crimi- 
nals, and Callender has been the greatest of cal- 
umniators. All have agreed in reprobating the 
wickedness of his calumnies; and ought the 
honorable judge, who is now answering before 
you; to have applied the rule of English and Vir- 
ginia practice concerning petty misdemeanors to 
such a case as that of Callender? Certainly not. 

To place this matter still more clear of doubt, I 
wish the honorable Court to turn their attention 
to the Constitution, and to a few clauses of the 
laws of the United States. The sixth amend- 
ment to-the Constitution provides, “that in all 
‘criminal prosecutions the accused shall enjoy 
‘the right to a speedy and public trial by an im- 
‘ partial jury of the State and district wherein the 
‘erime shall have beencommitted.” In the same 
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spirit of speedy justice, a clause in the 33d section 
of the’statute directs, that “copies of the process 
‘shall be returned as speedily as may be into the 
+ elerk’s office of such court, together with the re- 
*cognisances of the witnesses, for their appear- 
‘ance to testify in the case, which recognisances 
‘the magistrate before whom the examination 
‘shall be, may require on. pain of imprisonment; 
‘and if such commitment of the offender or the 
‘witnesses shall be in a district other than that 
tin which the offence is to be tried, it shall be the 
‘duty of the judge of that district where thé de- 
‘linquent is imprisoned, seasonably to issue, and 
‘of the marshal of the same district to execute, a 
‘warrant for the removal of the offender and the 


‘witnesses, or either of them, as‘the case may be, | 


‘to the district in which the trial is to be had. 
t And upon all arrests in criminal cases, bail’shall 
‘be admitted, except where the punishment may 
“be death,” &c. 

With the same view to a speedy trial, the 7th 
section of the statute of 2d March, 1793, enacts, 
* that it shall be lawful for thé several courts of 
‘the United States, from time to time, as occasion 
t may require, to make rules and orders for their 
t respective courts, directing the returning of writs 
‘and processes, &ec., and otherwise in a manner 
‘not repugnant to the laws of the United States 
‘to regulate the practice of the said courts re- 
‘spectively, as shall be fit and necessary for the 
‘advancement of justice, and especially to that 
‘end to prevent delays in proceedings.” Hence 
itis evident, thatin bringing Callender to trial at 
the same term at which he was indicted and at 
which he pleaded, the court obeyed the injunc- 
tion of the Constitution, and it obeyed the in- 
junction of the laws of the United States. ` 

In cases where bail is requirable to delay, the 
trial may be used to the oppression of the accused. 
It is therefore enjoined by the Constitution and 
by. the laws that there shall be no delay. If the 
honorable judge, who stands accused of trying 
Callender too soon, had. deferred the trial to an- 
other term, that is to say six months, and the 
traverser could not have given bail, he would 
have been imprisoned six months without a trial. 
After he was convicted, the sentence of imprison- 
ment pronounced by the same judge was only an 
imprisonment of about nine months. He had 
acted, therefore, not only according to law, but 

“with humanity in bringing the traverser to trial 
at the samé term at which he was indicted. If 
the trial had been-postponed to another term, and 
Callender in the meantime had been imprisoned, 
such a conduct in the court would have given 
cause of complaint against the judge, who would 
then have been accused of postponing the trial of 
an innocent man, for the purpose of oppression. 
What insuch a case ought the judge to have 
done? Exactly what he did. Obeying the Con* 
stitution and the laws of the United States, he 
brought the traverser toa speedy and public trial. 

It is; may it please the honorable Court, upon 
these grounds that the respondent stands justified 
in his conduct, in relation to the charge contained 
in the sixth article‘of impeachment.” Seo 


In the distribution of the articles of impeach- 
ment among the counsel of the respondent, he 
assigned to me the 5th and 6th, and I humbly in- 
dulge the hope that the defence which has been 
made will be deemed satisfactory. But before I 
conclude, I hope I may be allowed shortly to ad- 
vert'to some of the remarks which have fallen 
from the honorable Managers in respect to this 
part of the accusation. Š f 

The honorable Managers have attempted to 
show a difference between a presentment and an 
indictment, and that until the indictment was 
found, a capids ought not to have been issued, 
even if it were lawful to issue it upon an indict- 
ment. That there is no such distinction, I appeal 
to those passages of the acts of Congress to which 
reference has been already made. I appeal to 
the reason of the thing and to the nature of a 
presentment. It isa species of indictment, an in- 
formal indictment; it is an accusation of a grand 
jury. There are cases where it would be im- 
proper in a court to wait until a presentment shall 
be put in the form of an indictment. Circum- 
stances may be such that the offender would es- 
cape if process was not issued upon the present- 
ment. 

One of the honorable managers charged the re- 
spondent with precipitancy in awarding the ca- 
pias. If this gentleman had recollected the testi- 
mony, he would not ‘have made that remark. It 
was undeniably proved that the respondent in- 
quired of the clerk of the court and of the district 
attorney, what was the proper process. These 
officers answered, that a capias was the proper 
process. Upon such subjects it is usual to inquire 
of such officers, and their answer is generally 
deemed sufficient by the courts.’ | 

It was in proof, that Judge Chase informed the 
counsel of Callender they might except to any 
opinion given by the court, he would sign their 
bill of exceptions and be the first man to granta 
writ of error; this was intended to show, that the 
respondent had no disposition to injure or oppress 
the traverser. To obviate any influence of this 
circumstance favorable to the respondent it was 
intimated, perhaps asserted by some of the Mana- 
gers, that no writ of error could be maintained in 
such a case of criminal prosecution, and that Judge 
Chase well knew it, and the offer was made 
merely for a cloak to his injustice and oppression. 
This idea seemed to be derived from certain opin- 
ions of Virginia jurisprudence, and it was attempt- 
ed to be proved that in Virginia, a writ of error 
did not lie in a criminal case and had never been 
granted and sustained in that State in its courts. 
This however can be and will be readily disproved, 
Although one of the witnesses, Mr. Hay, did not 
recollect with precision. whether there was any 
bill of exceptions in the cases concerning the Berk- 
ley clerk, which were carried from the district 
court intothe court of appeals; yet another of the 
witnesses, Mr. Nicholas, the Attorney General of 


` Virginia, well remembers there was. Until these 


eases were decided, which happened several years 
after the trial of Callender, it was the received law 
cof that State for the court of appeals to hold juris- 
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diction as & court of errors over criminal prosecu- 
tions. In support of this doctrine I refer to the 
ease of Newall against the Commonwealth, ad- 
judged in the year 17952 Washington’s reports, 
$8. It was against a magistrate for bribery in 
his office, and the judgment was reversed with 
‘costs. ‘Also I refer to the case of Jones against 
the Commonwealth, adjudged in the year 1799. 
ist Call’s Reports, 555. This was an indictment 
for an assault, and the judgment was reversed. It 
is true that since the trial of Callender these cases 
have been overruled, yet as the established law 
was different at the time of. his trial, the offer of 
the judge to grant a writ of error in the manner 
which has been proved, ought not to be attributed 
to any unjust or improper motives, 

The learned counsel who spoke last stated the 
practice in Maryland to be, to award a capias and 
to try the traverser at the first term at which he 
pleads. This has been fully proved: As the re- 
spoudent-long presided, in the criminal court of 
Maryland, with: honor to himself and great useful- 
ess to his country, it was quite natural for him to 
follow the like practice in Virginia. 

"It has been objected that the judge miscon- 
ducted-himself towards the counsel during the 
trial of Callender in various instances, which it 
has been argued proceeded from a desire to con- 
vict and punish the traverser, howsoever inno- 
cent. I will observe with great deference, that 
if in the opinion of some gentlemen the judge 
did not act with becoming politeness to the coun- 
sel, it is not a high crime or misdemeanor that 
may be examined or tried in this honorable Court. 
But I trust upon a view of the circumstances as 
they have been’ given in evidence, that this Court 
will be of opinion that the. respondent behaved 
to the counsel with sufficient propriety. One of 
the counsel, Mr. Wirt, offered to the court a syl- 
logism, to which the honorable judge promptly 
replied in a technical phrase of logic, and this 
excited in the audience some diversion. When 
another of the counsel, Mr. Nicholas, was speak- 
ing on the favorite topic of the right of the jury 
to consider the constitutionality of the sedition 
law, he was not interrupted by the judge. But 
Mr. Nicholas has been proved to have been al- 
ways civil, always respectful to a court of jus- 
tice, consequently the court would be civil to 
him. “A third counsel, Mr. Hay, who was ex- 
tremely desirous, as he has himself testified, to 
make an oration, not only for the purpose of sat- 
isfying the jury but the audience that a jury had 
a right to judge of the constitutionality of the 
sedition law, was interrupted by the judge, who 
denied his position. Mr. Hay had stated other 
yaatters during the trial which appeared to the 
judge to be erroneous. .He had stated that-a jury 
“this case of Callender, was the proper tribunal 
to-agsess the fine, in which he had been corrected 
by the court; that one of the jurors, Mr. Basset, 
was not qualified to serve, &c. His zeal in the 
4 of liberty and the Constitution, made him 
yertinaciot some things which the judge pro- 
nounced to! rors. It was no wonder then that 
such. an advocate was. stopped and often inter- J 


rupted by the court. If anything was doneamiss 
by the judge during the trial, it was his desiring 
Mr. Hay to-proceed in his own way, and promi- 
sing to interrupt him no more let him say what 
he would; but this. circumstance plainly evinces. 
that the interruptions did not arise from corrupt 
motives. It may truly be said that Judge Chase, 
in his behaviour to counsel, was “all things to all 
men.” To the logical Mr. Wirt, he was logical ; 
to the polite Mr. Nicholas, he was polite; to the 
zealous and pertinacious Mr. Hay, he was warm 
and determined. If the counsel had conducted 
themselves with propriety towards the court there 
would have been no interruptions ; but when the 
judge found that the opinions of the bench were 
slighted, and that the conduct of the bar hada 
tendency to mislead and influence the public 
mind against a statute of Congress, he endeav- 
ored to turn their sentiments and reasoning into 
ridicule, and he produced by his wit a considera- 
ble degree of merriment at their expense, of which 
no doubt Colonel John Taylor, who has proved 
it for the prosecutors, was, from his natural tem- 
per, a full partaker. 

Mr. President, it is now a véry late hour, and 
I will bring my observations to a close. The ar- 
ticles relative to Fries and Callender have been 
fully investigated; there is neither uncertainty 
or doubt as to the facts. I flatter myself that it 
has been shown that those charges have not been 
supported by the evidence, and that the impeach- 
ment has proceeded from misinformation. If the 
honorable House of Representatives had known 
as much as has been disclosed to this honorable 
Court, they would not have deemed it necessary 
to have brought forward an impeachment. All 
must now be satisfied that the- information on 
which the articles are grounded has been derived 
from mistaken sources, both in regard to fact and 
law. Anaggregate body cannot be better guard- 
ed against misinformation than an individual; 
and I am induced to believe from the known in- 
tegrity and virtue of the House of Representa- 
tives, they will hear with satisfaction, that the 
evidence which they received was not the same 
which has been delivered before this honorable 
Court, and that they will take pleasure in the 
acquittal of the respondent. 

You are now about to set.an example in a case 
of impeachment which will have a most impor- 
tant influence in. our country. It will be an ex- . 
ample to the tribunals in the several States who 
like you possess the power of trying impeach- 
ments, and yho may learn from you by what 
rules the doctrine of impeachment is to be regu- 
lated. It will be a polar star to guide in prosecu- 
tions of this kind. You are about to set an ex- 
ample to the ordinary tribunals of justice in every 
corner of the United States. ‘They will know 
how this high Court has done justice between 
the House of Representatives of the American 
nation and a single. individual, and hence they 
may learn how to do justice to the most weak 
and friendless individual, when.accused in their 
courts by the most powerful. An upright and 
| independent judiciary is all-important in society. 
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Let your example be as bright. in -its justice as it 
will be extensive in its influence. “If the people 
shall find that their confidential. servants, the 
House of Representatives, have brought forward 
an accusation against. another of their servants 
for high crimes and’ misdemeanors in his exalted 
office, which after a-fair and patient hearing has 
not been supported.by evidence, it will afford 
them pleasure to hear of his honorable acquittal, 
and such may it please this honorable Court will 
be, I trust, the result of your deliberations. 


SATURDAY, February 23, . 


Mr. Martin.—Mr. President: Did I onlyappear 
in defence.of a friend, with whom I have been 
in habits: of intimacy for nearly thirty years, I 
should feel. less anxiety on the present occasion, 
though that circumstance would be a sufficient 
inducement; but Iam, at this time, actuated by 
superior motives. I consider this:cause not only 
‘of importance to the respondentand his accusers, 
but to my fellow-citizens in general, (whose eyes 


| inducement. I, sir, disclaim, I hold in contempt 
the idea, that the members of any tribunal, would 
be influenced in their decision by so unworthy—- 
so base a motive; but what is there to prevent 
this Senate, more than any other. court, from 
being influenced? Is there anything to prevent 
any member of this Senate, or any of their friends, 
from being appointed to the office of any person 
| removed by their conviction ? 


I speak not from any apprehension I have of 
this honorable Court. In their integrity I have 
the greatest confidence. I have the greatest con- 
fidence they will discharge their duty to my hon- 
orable client with uprightness and impartiality. 
I have only made these observations to show that 
the reasons assigned by the honorable Manager 
for vesting the trials of impeachment in the Sen- - 
ate are fallacious. 

I see two honorable members of this Court,. 
(Messrs. Dayton and Baldwin,] who were with 

ime in Conventior, in 1787, who as well as my- 
| self, perfectly know. why this power was invested 
‘in the Senate. It was because, among all our 


are now fixed upon us;) and to their posterity, | speculative systems, it was thought this power 
for the decision at this time will establish a-most ! could no where be more properly placed, or where 
important precedent as to future cases of im- |it would be less likely to be abused. A sènti- 


peachment. 

In the discussion of this cause, I fear I shall 
occupy a greater portion of your time -than I 
could wish, but, as the charges are brought for- 
ward ‘by ‘such high authority as the House of 
Representatives of the United States, it becomes 
necessary to bestow upon them more attention 
than they would deserve, were they from a less 
respectable source. 

We have been told by an honorable Manager, 
(Mr. Campbell,) that the power of trying im- 
peachments was lodged in the Senate with the 
most perfect propriety ; for two reasons—the one, 
that the person impeached would be tried before 
those who had given their approbation to his ap- 
pointment to office. This certainly was not the 
reason by which the framers of. the Constitution 
were influenced, when they gave this power to 
the Senate. Who are the officers liable to im- 
peachment? The President, tlie Vice President, 
and all civil offieers of Government. In the elec- 
tion of the two first, the Senate have no control, 
either. as to nomination or. approbation. As to 
other civil officers, who hold their appointments 
during good behaviour, it is extremely probable 
that, though they were approved by one Senate, 
yet from lapse of time, and the fluctuations of 
that body, an officer may be impeached before a 
Senate, not one of whom had sanctioned his ap- 
pointment, not one of whom, perhaps, had ‘he. 
been nominated after their election, would have 
given him their-sanction. 


This, then, could not have been one of the rea- | 


sons for thus placing the power over these officers. 
But as a second reason, he assigned, that, if any 
other inferior tribunal had been entrusted with 
the trial of impeachments,: the members might 
have an interest in the. conviction of an officer, 
thereby to have him removed in- order to obtain 
his place; but; that no Senator could have such 


| ment, sir, in which I perfectly concurred, and I 
i have no doubt but the event of this trial will 
| show that we could not have better disposed. of 
i that power. 

Let us now, sir, examine the Constitution on 
| the subject of impeachments. and from thence 
i learn in what cases, and in what only, impeach- 
ments will lie. To have correct sentiments on 
this subject is of infinite importance. An error 
here would be like what is called an error in the 
first concoetion, and would pervade the whole 
system. 

By the Constitution, it is declared that “the 
House of Representatives shall have the sole 
| power of impeachment.” That section, how- 
ever, does not declare in what cases the power 
shall be exercised. This is designated in a sub- 
sequent part of the Constitution, and I shall con- 
tend that the power of impeachment is confined 
to the persons mentioned in the Constitution, 
namely, “the President, Vice President, and all 
other civil officers.” l 

Will it be pretended, for I have heard such a 
suggestion, that the House of Representatives 
have a right to impeach every-citizen indiscrimt- 
nately? For what shall they impeach them ? 


| For any criminal act? Is the House of Repre- 


sentatives, then, to constitute a grand jury to re- 
ceive information of a eriminal nature against 
all our citizens, and thereby to deprive them of a 
trial by jury? This was never intended by the 
Constitution ? : 
The President, Vice President, and other civil 
officers, can only be impeached. They only in 
that case:are deprived of a trial by jury; they, 
when they accept their offices, accept them on 
those terms, and, as far as relates to the tenure of 
their offices, relinquish that privilege ; they, there- 
fore, cannot complain. “Here, it appears to me, 
the framers of the Constitution have so expressed 
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themselves as to 
subject. i 
In the first article, section the third, of the Con- 
stitution, it is declared that; judgment in all cases 
of impeachment, shall not extend further than re- 
moval from office, and disqualification to hold 
any office of honor, trust, or profit, under the 
United States. This clearly evinces, that no per- 
sons but those who hold offices are liable to im- 
peachment. They are to lose their offices; and, 
having misbehaved themselves in such manner as 
to lose their offices, are, with propriety, to be ren- 
dered ineligible thereafter, 
' The next question of importance, is, in what 
‘cases the House of Representatives have a right 
to impeach the President, the Vice President, and 
the other civil officers. 

‘It has ‘been said that a judge cannot be indicted 
for the same crime for which he may be impeach- 
ed: “for,” says the honorable Manager, (Mr. 
‘Campbell,) “it would intrqduce the absurdity 
that @ person might be punished twice for the 


leave not.a single doubt on this 


same crime.” 
` This honorable Court will observe that the two 
punishments which may here be inflicted on im- 
peachment and subsequent indictment, amount.to 
no more than in England takes place on a single 
rosecution; for there, on a single conviction, a 
judge may be removed from office, and also fined, 
imprisoned, or otherwise punished, according to 
the nature of his offence. But the whole of this 
power the United States have not vested in the 
same body. To the Senate they have confined 
the punishment of removal from office, and dis- 
qualification of the person from holding offices in 
futures but can there be a single doubt that a per- 
son, by impeachment, removed from office, cannot 
afterward, according to the nature of his crime, 
be punished by indictment? Can gentlemen sup- 
pose a removal from office was intended to wash 
away all crimes the officer should have commit- 
‘ted? What are the crimes for which an officer can 
be impeached? “Treason, bribery, and other 
high crimes and misdemeanors.” 

Suppose a judge removed from office, by im- 
peachment, for treason, would that wash away 
his guilt? would he not afterwards be liable to 
be indicted, tried, and punished as a traitor ? Un- 
doubtedly he would; so in the case of bribery. 
Yet, if the gentleman’s idea is correct, a removal 
from office, on impeachment, for either of those 
crimes, would free the officer from any other pun- 
ishment. Consider the monstrous consequences 
which would result from the principle suggested 
by the Managers, that a judge is only removable 
from office on account. of crimes committed by 
him asa judge, and not for those for which he 
‘would be punishable as a private individual! A 
judge, then, might break open his neighbor’s 
Tone and steal his goods; he might bea common 


receiver of stolen goods; for these crimes he’ 


might be indicted, convicted, and punished, in a 
court of law; but yet he could not be removed 
from office, because the offeace was not committed 
by him in’his“judicial capacity, and because he 
could not be punished twice for the same offence. 


The truth is, the framers of the Constitution, 
for many reasons, which influenced them, did not 
think proper to place the officers'of Government 
in the power of the two branches of the Legisla- 
ture, further than the tenure of their office. Nor 
did they choose to permit the tenure of their offi- 
ces to depend upon the passions or prejudices of 
jurors. The very clause in the Constitution, of 
itself, shows that it was intended the persons im- 
peached and removed from office might still be 
indicted and punished for the same offence, else 
the provision would have been not only nugatory, 
but a’ reflection on the enlightened body who 
framed the Constitution; since no person ever 
could have dreamed that a conviction on'impeach- 
ment and a removal from office, in consequence, 
for one offence, could prevent the same person 
from being indicted and punished for another and 
different offence. 

I shall now proceed in the inquiry, for what 
ean the President, Vice President, or other civil 
officers, and, consequently, for what can a judge 
be impeached? ‘And I shall contend that it must 
be for an indictable offence. The words cf the 
Constitution are, “that they shall be liable to im- 
peachment for treason, bribery, or other high 
crimes and misdemeanors.” 

There can be no doubt -but that treason and 
bribery are indictable offences. We haveonly to 
inquire, then, what is meant by high crimes and 
misdemeanors? What isthe true meaning of the 
word “crime?” It is the breach of some law, 
which renders the person who violates it liable to 
punishment. There can be no crime committed 
where no such law is violated. The honorable 
gentleman to whom I before alluded) has cited the 
new edition of Jacob’s Law Dictionary ; let us, 
then, look into that authority for the true meaning 
of the word “misdemeanor.” He tells us 

“Misdemesnor, or misdemeanor, a crime less than 
felony. The term ‘misdemeanor’ is generally used in 
contradistinction to felony, and comprehends all indict- 
able offences, which do not amount to felony, as perju- 
ry, libels, conspiracies, assaults,” &c. See 4 Comm. 
c. 1, p. 5, i 

“A crime or misdemeanor, says Blackstone, is an 
act committed or omitted in violation of a publie law, 
either forbidding or commanding it. This general def- 
inition comprehends both crimes and misdemeanors, 
which, properly speaking, are mere synonymous terms, 
though, in common usage, the word ‘crimes’ is made 
use of to denote such offences as are of a deeper and 
more atrocious dye ; while smaller faults, and omissions 
of less consequence, are comprised under the gentle 
name of misdemeanors only. 

“In making the distinction between public wrongs 
and private, between crimes and misdemeanors, and 
civil injuries, the same author observes, that public 
wrongs, or crimes and misdemeanors, are a breach and 
violation of the public rights and duties due to the 
whole community, considered as a community in its 
social, aggregate capacity.” 4 Comm. 5. 


Thus, it appears, crimes and misdemeanors are 
the violation of a law, exposing the person to pun- 
ishment, and are used.in contradistinction to 
those breaches of law,: which are mere private 
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injuries, and only entitle the injured to a civil 
remedy. 

Blackstone’s Commentaries, 4th vol. page 5th. 
is'cjted by Jacob, and is as there stated. 1 shall 
not turn toit Hale, in bis Pleas of the Crown, 
volume first, in his Premium, which is not paged, 
speaking of the division of crimes, says: 

“Temporal crimes, which are. offences against the 
laws of this realm; whether the common law or acts of 
Parliament, are divided into two general ranks or dis- 
tributions in respect to the punishments that are by law 
appointed for them, or iff respect to their nature or de- 
gree; and thus they may be divided into capital offen- 
ces,.or offences only criminal, or rather, and more prop- 
erly, into felonies and misdemeanors. And the same 
distribution is to be made touching .misdemeanors, 
namely, they are, such as are so. by the’ common law, or 
such as are specially made punishable, as misdemean- 
ors, by acts of Parliament.” ‘ 

Thus, then, itappears that crimes and misde- 
meanors are generally used as synonymous ex- 
pressions, except-that “crimes” is a word fre- 
quently used for higher offences. But, while I 
contend that.a judge cannot be impeached except 
for a crime or misdemeanor, I also contend. that 
there are many crimes and misdemeanors for 
which a judge ought not to be impeached, unless 
immediately relating to his judicial conduct. Let 
us suppose a judge, provoked by insolence, should 
strike a person; this certainly would be an indict- 
able, but not an impeachable offence. The offence 
for which a judge is liable to impeachment must 
not only be.a crime or misdemeanor, but a high 
crime or misdemeanor. The word “crime,” as 
distinguished from misdemeanor, is applied to of- 
fences of a more aggravated nature, the word 
“high,” therefore, must certainly equally apply to 
misdemeanors as to crimes. Nay, sir, I am ready 
to go further, and say, there may be instances of 
very high crimes and misdemeanors, for which an 
officer ought not to be impeached, and removed 
from office; the crimes ought to be such as relate 
to his office, or which tend to cover the person 
who committed them with turpitude and infamy ; 
such as show there can be no dependance on that 
integrity and honor which will secure the per- 

»formance of his official duties. 

But we have been told, and the authority of the 
State of Pennsylvania has been cited, by one hon- 
orable Manager (Mr. Rodney) in support of the 
position that a judge may be impeached, convicted, 
and removed from office, for that which is not in- 
dictable, for that which is nota violation of any law. 

What, sir! can a judge be impeached and de- 
prived of office, when he has done nothing which 
the laws of his country prohibited? Is not depri- 
vation of office a punishment? Can there be 
punishment inflicted where there is no crime? 
Suppose the House of Representatives to impeach, 
for conduct not criminal; the Senate to convict, 
does that change the law? No, the law can only 
be changed by a bill brought forward by one House 
in a certain manner, assented to by the other, and 
approved by:.the President. Impeachment and 
conviction cannot change the law, and make that 
punishable. which was not before criminal. 


It is true, it often happens that the good of the 
community requires that the laws should be pass- 
ed. making criminal and exposing to punishment 
conduct, which, antecedently, was not punisha- 
ble; but, even in those cases, Government has no 
power to punish acts antecedently done; it can 
only punish those acts done after the enaction of 
the law. The Constitution has declared, “no ex 
post facto law shall be passed.” - i 

Should such a principle be once admitted or 
adopted, could the officers of Government ever 
know how to proceed? Admit that the House of 
Representatives have a right to impeach for acts 
which are not contrary-to law, and that thereon 
the Senate may convict, and the cfficer be remov- 
ed, you leave your judges, and all your other cfi- 
cers, at the mercy of the prevailing party. You 
will place them much in the unhappy situation 
as were the people of England during the contest 
between the white and red roses, while the doc- 
trine of constructive treasons prevailed. They 
must be the tools or the victims of the victorious 
party. 

I speak not, sir, with a view to censure the 
principles or the conduct of any party which has 
prevailed in the United States since our Revolu- 
tion, but I wish to bring home to your feelings 
what may happen at a future time. In republican 
Governments there ever have been, there ever 
will be, a conflict of parties. Must an officer, for 
instance a judge, ever be in favor of the ruling 
party, whether wrong or right? Or, looking for- 
ward to the triumph of the minority, must he, 
bowever improper their views, act with them? 
Neither the one conduct nor the other is to be sup- 
posed but from a total dereliction of principle. 
Shall, then, a judge, by honestly performing his 
duty, and very possibly thereby offending both 
parties, be made the victim of the one or the other, 
or perhaps of each, as they have power? No, sir, 
I conceive that a. judge should always consider 
himself safe while he violates no law, while he 
conscientiously discharges his duty, whomever he 
may displease thereby. ` 

But an honorable Manager (Mr. Campbell) has 
read to us an authority to prove that a judge can- 
not, ia England, be proceeded against by indict- 
ment for violation of his official duties but only in 
Parliament, or by impeachment; his authority 
was the new edition of Jacob’s Law Dictionary. 
Let me be indulged with reading to this honora- 
ble Court the case from 12 Coke, the case of 
Floyd and Barker, to which Jacob refers, and it 
will be found that the reasons there assigned, 
however correct they might be as to judges in 
England, can have no possible application to the 
judges of the United States. 

{Here Mr. Martin read the following part of 
the third resolution, to wit:] 

“Tt was resolved that the said Barker who was judge 
of assize, and gave judgment on the verdict upon the 
said W. P., and the sheriff who did execute him ac- 
cording to the said judgment, nor the justices of peace 
who did examine the offender, and the witnesses for 
proof of the murder before the judgment, were not to 
be drawn in question, in the Star.Chamber,: for. any 
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has this morning referred to some authorities, as 
to other parts of the ease, has also contested the 
correctness of the foregoing principle, and has in- 
troduced the constitution of the State of Penn- 
sylvania, by which he has told us, a judge may, 
by the Governor, be removed from office, without 
the commission of any offence, upon the vote of 
two-thirds of the two Houses for his removal ; not- 
withstanding that constitution has a similar-pros 
vision for removal by impeachment as has the 
Constitution of the United States. To this Lan: 
swer, as we have no such* provision in the Con- 
stitution of the United States, the reverse is to be 
inferred, to wit, that the people of the United 
States, from whom the Constitution emanated, 
did not intend their judges should be removed, 
however obnoxious they might be to any part or 
to the whole of the Legislature, unless they were 
guilty of some high crime or misdemeanor, and 
then only by impeachment. It is also well known, 
that the Governor of Pennsylvania has not con- 
sidered those words in the“constitution of that 
State, “that he may remove the judges on such 
address,” as being imperative. For, in a recent 
instance, where he did receive such address, in- 
stead of admitting the construction to be, as was 
contended, “ you must,” he determined it to be “I 
will not,” and I have had the pleasure of seeing 
that judge, some time since that transaction, on 
the bench with his brethren dispensing justice. 
I again repeat, that as the framers of the Consti- 
tution of the United States did not insert in their 
Constitution such a clause as is inserted in the 
constitution of Pennsylvania, it is the strongest 
proof that they did not mean a judge or other offi- 
cer should be displaced by an address of any por- 
tion of the Legislature, but only according to the 
Constitutional provisions. 

The same gentleman (Mr. Rodney) has told 
us that the tenure by which a judge holds his 
office is good behaviour, therefore that he is re- 
movable for misbehaviour; and, further, that mis- 
behaviour and misdemeanor are synonymous and 
co-extensive. Here I perfectly agree with the 
honorable gentleman, and join issue with him: 
Misbehaviour and misdemeanor are words equally 
extensive and correlative; to misbehave or to’ 
misdemean is precisely the same; and, as I have 
shown that to misdemean, or, in other words, to 
be guilty of a misdemeanor, is a violation of some 
law punishable, so, of course, misbehaviour must 
be the violation of a similar law. 

The same honorable gentleman has mentioned 
the impeachment and conviction of Judge Addi- 
son, and has told us that he was not impeached 
for the breach of any law, but only for rude or un- 
polite conduct to his brother judge; that this ob- 
jection was made with much energy on his de- 
fence, but that the Senate were convinced, by the 
great talents and eloquence of Mr. Dallas, and 
some other gentiemen, that the. objection was 
groundless; they, therefore, convicted and re- 
moved him. I have not here the proceedings 
against Judge Addison, and, therefore, it is posst- 
ble that the Senate of Pennsylvania erected them» 
selves into a court-of honor to punish what they 


conspiracy; nor any witness, nor any other person 
ought to be charged with conspiracy in the Star Cham- 
ber, or elsewhere, when the party indicted is convicted 
or attaint of murder or felony, and although the of- 
fender upon the indictment was acquitted, yet the 
judge, be he judge of assize, or a justice of peace, or 
any other judge, by commission, and of record, and 
sworn to do justice, cannot be charged for conspiracy 
for that which he did openly in court as judge or justice 
of peace ; and the law will not admit any proof against 
this vehement and violent presumption of law, that a 
justice, sworn to do justice, will do injustice, but if he 
hath conspired before, ‘out of court, this is extra-judi- 
cial, but due examination of causes out of the court, 
and ingquiting by testimony, and similar, is not any 
conspiracy, for this he ought to do; but subornation 
of witnesses, and false and malicious prosecutors, out 
‘of court, to such whom he knows will be indictors, to 
find any guilty, &c., amounts to an unlawful con- 
spiracy. A 

_ “ Andas a judge shall not be drawn in question in 
the cases aforesaid, at the suit of the parties, no more 
‘shall he be charged in the said cases before any other 
judge at the suit of the King. 

“And the reason and cause why a judge, for any- 
thing done by him as a judge, by the authority which 
the King (concerning his justice) shall not be drawn 
in question before any other judge, for any surmise of 
corruption, except before the King himself, is for this; 

«the King himself is de jure to deliver justice to ail his 
subjects ; and for this, that he himself cannot do it to 
all persons, he delegates his power to his judges, who 
have the custody and guard of the King’s oath. 

“And forasmuch as this: concerns the honor and 

conscience of the King, there is great reason that 
the King himself shall take account of it, and no 
other.” 
_ But, even in England, it has been solemnly de- 
termined, that judges may be proceeded against 
by indictment for the violation of the laws in their 
oficial conduct, for which I refer this honorable 
Court to Viner’s abridgment, 14th vol. page 579. 
(E) pl. 3, and in notes, where he says: 

4 justice cannot rase a record, nor imbecile it, nor 
file an indictment which is not found, nor give judg- 
ment of death where the law doos not give it, but if 
he doth this it is misprision, and he shall lose his office, 
and shall make fine: for misprision.” In the note 
“ Brooke, Corone pl. 173 cities 2 R. 3, 9, 10, S. C. and 
P. and that he shail be indicted and arraigned.” y 

And that to Hawkins’s Pleas of the Crown, 
vol. 1, chap. 69, sec. 6, where that author tells us: 

“Tt is said that, at common law, bribery in a judge, 
in relation to a cause depending before him, was looked 
upon as an offence of so heinous a nature, that it was 
sometimes punished as high treason, beforé the 25th 
Edward III., and at this day it certainly is a very high 
offence, and punishable, not only with the forfeiture 
of the offender’s office of justice, but also with fine and 
imprisonment,” &c. 

“Mr. President, the principle I have endeavored 
to establish is, that no judge or other officer can, 
under the Constitution of the United States, be 
remoyed-from office but by impeachment, and for 
the violation -of some law, which violation must 
be, not simply a crime or misdemeanor, but a high 
crime or misdémeanor. ; 

But an honorable Manager, (Mr. Rodney,) who 
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might consider breaches of politeness; but does 
this honorable Court sit here to-take its prece- 
dents from the State of Pennsylvania or any other 
State, however respectable? I should rather hope 


that this honorable Court should furnish prece- | 


dents which might -be-respected and adopted by 
the different States, . I-would also ask, when was 
that precedent established? Wasit not at a time 
when there is too much reason to believe that the 
warmth and violence of party had more influence 
in it than justice: and that the Senate of Penn- 
sylvania overleaped their. constitutional limits? 
But if we are to go to Pennsylvania fora precedent, 
why should we not be guided by that which the 
same. State has so recently given us in a trial 
in which that gentleman bore so conspicuous a 
part? a precedent of acquittal; a precedent which 
weare perfectly willing should be adopted, and 
which we trust will be adopted, on the present 
occasion. i 

My observations thus far have been principally 
with a view to establish the .true’construction of 
our Constitution, as.relates to.the doctrine of im- 
peachment. I now, Mr. President, will proceed 
to the particular case before this honorable Court; 
and, in the first place, I agree with the honorable 
Managers, that there is a manifest difference even 
between the credibility of witnesses, and the credi- 
bility of testimony, for, I admit, if witnesses are 
equally credible, and some swear that words were 


uttered, or acts were done, and others, that they | 


did not hear the words, or that they did not see 
the acts done, the presumption is certainly in fa- 
vor of the positive, and against the negative testi- 
mony. - But this must be admitted with consid- 
erable restrictions. 

If, immediately after a transaction, there is a 
full and clear memory of the words spoken, or 
the acts done, there is great reason to credit the 
testimony ; but, even in that case, if there are a 
number of persons equally respectable, having 
equal opportunity to hear and see, and who were 
attentive. to what took place, and none of them 
heard or saw what is testified by a single witness, 
there would be great reason to suspect the affirm- 
ative witness to be mistaken ; more so if the trans- 
actions had happened for some years antecedent to 
the examination. 

But, as to Heath, we do not contradict him 
merely by negative testimony ; we contradict him 
by aseries‘of positive facts which my honorable col- 
league (Mr. Key) has detailed, proved by charac- 
ters, whose veracity cannot be doubted, which posi- 
tive facts incontestably show that what he swore 
never could have taken place. And, here again, 
permit me sir, to make a further observation, that, 
where a person is charged criminally for words 
he is supposed to have uttered, those words ought 
tobe proved with precision. Every witness on 
this occasion, who hath been examined as to ex- 
presssions used by my honorable client, either on 
the one or the other charge, which are held as ex- 
ceptionable, declares he cannot pretend to recollect 
the express words uttered by the judge, but only 
to state. what at this distance of time he can con- 


sider the amount of.what was said, Nay, Messis. | 


Lewis and Dallas declare further, that they can- 
not pretend to -say with accuracy, what part. of 
| the conversation, of which they give testimony, 
| took place on the first or the second day, or in 
what order. Such kind of testimony, therefore, 
ought to be received with great caution, and not 
to be considered as conclusive. On this subject 
I-will trouble this honorabie Court with a passage, 
from MecNally’s Treatise on Evidence, page 518. 
“It is no evidence in a criminal case, that the de- 
fendant said so and so, or in other words to the like ef- 
fect, because the. court must know the very words to 
Judge of their force and effect.—2 Hawk. ca. 46. 

“ And the reason of this rule is, that of words spoken, 
there can be no tenor, that-is transcript, for there is no 
original to compare thé with, as there is of words 
written: and though there have been attempts to plead 
a ‘tenor of words spoken, it has never been allowed. 
And therefore if a plantiff declares for words spoken, a 
variance, in the omission or addition of a word, is not 
material, and it is sufficient, if so many of.the words be 
| proved and found as are in themselves actionable.-~12 
| Viri. abr. 68. pl. 46. ' 

“So in Hussey vs. Cooke, Easter, 18. Jac. 1. in the 
Star Chamber. The court held, that if a witness de- 
pose that a defendant did persuade a juror to appear 
and to do him reasonable favor, or words to the like ef- 
fect, this is no sufficient proof in criminals, because the 
court must know the very words to judge of their force 
and effect—Hob. 294. Fos. 200. 1 Hale, P 6 111, 

| Kel. 14. 

“Hale, Coke, and Foster, fully justify the principle 
of this rule. Foster says, as to mere words supposed 
to be treasonable, they differ’ widely from writings in 
point of real malignity, and proper evidence. They 
are always liable to great misconstruction from the ig- 
norance or inattention of the hearers, and too often 
from a motive truly criminal. And therefore I choose 
to adhere to the rule which hath been laid down on 
more occasions than one since the Revolution, that loose 
words to any actor design are not overt acts of treason. 
—Fost. 200. e 

“ Keyling says, I see no difference between words 
spoken. Foster answers, the difference appeareth to 
me to be very great, and lieth here. Seditious writings 
are permanent things, and if published, they scatter 
the poison far and wide. They are acts of deliberation, 
capable of satisfactory proof, and not ordinarily liable to 
misconstruction ; at least they are submitted to the 
judgment of the court; naked and undisguised as they 
come out of the author’s hands. Words are transient 
and fleeting as the wind, the poison they scatter is at 
worst confined to the narrow circle of a few hearers: 
they are frequently the effect of sudden transport, easily 
| misunderstood and often misrepeated.—Keyling 13. 
Fos. 200. 

“ The suppression of a word or syllable may change 
the sense; so the change ofan emphasis. So words 
spoken in exclamation, conveying by sound and ges- 
ture surprise and abhorrence, may be represented in evi- 
dence as spoken blasphemously or seditiously.” 


Sir Michael Foster, a judge whose worth has 
seldom been equalled, perhaps never surpassed, 
and who has so correctly observed, that a popular 
judge, that is,one who in his decisions seeks after 
popularity, was one of the most contemptible be- 
ings in the world, is referred to as an authority. 

This-principle equally applies, where a person 
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is charged criminally on account of words spoken, 


whether the offence is supposed to be treason, or 


only misdemeanor ; the case referred to in Hobart. 
page 294, is an authority in point; it is true, this 


ease was determined in the Star Chamber, but be- 
ing determined in favor of the person accused, it 
becomes an higher authority—Star Chamber cases 
are only complained of on account of their oppres- 
sion. i 

I will now, Mr. President, proceed to consider 


the conduct of my honorable client on the trial of 


Fries, and to examine the law upon that case, and 
of course to investigate the rights of judges, in 
criminal cases, as. well as the rights of attorneys. 
I do not mean to go minutely into the testimony, 
which has been given in Mat case; but, taking it 
up on that given by Messrs. Lewis and Dallas, to 
examine whether the court is to ‘control the coun- 
sel, or be mere cyphers, destitute of authority 
to. restrain. and keep within bounds the lawyers 
when acting.improperly. The wholeof the prac- 
tice, of which I have heard during this trial, as 
being usual in the courts of Pennsylvania .and 
Virginia, hath been to me at least as novel as the 
conduct of Judge Chase appears to have been to 
the honorable managers. J, sir, have always con- 
sidered it the province of the court in the course 
of a trial in all cases, whether civil or criminal, to 
declare what is the law. This right is admitted 
in civil cases, but, it seems, is denied in criminal. 
And therefore, itis contended, that in criminal 
cases counsel have a right to address the jury upon 
the law, and to urge them to determine the law in 
contradiction to the decision of the court. How 
doth the jury acquire the power of deciding the law 
in any case? Because, upon the general issue, 
having aright to give a general verdict, which 
involves both law and fact, the jury incidentally 
have the power to decide the law. But this doth 
not authorize them to give a verdict contrary to 
law. Whena case comes before a jury, the court 
informs them what is the law, if they believe the 
facts given in evidence. Ifthey do believe the 
facts they are bound in duty to decide according 
to the law thus explained to them by the court. 
The decision ought to be the same as if the facts 
had been found by the jury in a special verdict, and 
the law left to the court. The jury, ladmit, have 
the power to decide the law contrary to.the direc- 
tion ofthe court, but I deny that they havea right 
to do it. No person will deny that it is much 
more proper for the court to decide the law than 
that it shoald depend upon jurors, who in general 
are ignorant of the law, In civil cases, a jury 
sometimes give a verdict contrary to the direction 
of the court, but the court correct this abuse of 
power by interposing and granting'a new trial, 
thereby correcting the evils which would result 
from such abuse. : 
nr t-us then examine this question as to crimi- 
äl eases. Is it not as important to society that 
there:should be uniform and fixed principles for 
the decision.in criminal as in civil cases? Would 
it not be‘higbly. improper that one man should be 
convicted fora crime, and another, who had com- 
mitted the: same;-be acquitted, merely from the 


passions, prejudices, or ignorance of jurors, influ- 
enced thereby to decide the law differently in the 
different cases, though perfectly similar in crimi- 
nality-? No person can doubt on this subject. 
Where, then, is the difference between the civil 
and criminal cases? It is not that the jury have 
a greater right to decide the law in the last than 
in the first; but that, having the power to give a 


‘general verdict, which, incidentally, involves. the 


law, they may give a verdict contrary to law; and 
contrary to the direction of the court; and ‘the 
courts of justice, not having in criminal cases, 
through tenderness, enforced the remedy of a new 
trial, the abuse of power, thus practised in some 
cases by juries, have been uncorrected. No per- 
son can doubt but that juries, in criminal as well 
as in civil cases, ought to give their verdict ac- 
cording to law, and, whenever they do not, they 
are answerable to their consciences and to their 
God, however they may be exempt from: human 
punishment. : 

The right of the court'to decide the law, is the 
same in criminal as in civil cases. If there is 
a demurrer to an indictment, the court decides 
without the intervention of a jury. If there isa 
demurrer to evidence, the court decides the law. 
So, if a special verdict is found, which may be 
found in a criminal as well as in a civil suit. 

The power of the jury, as I have before said, to 
decide against law, doth not give them the right, 
any more than the power of a person to knock 
down a man weaker than himself, gives him the 
right so todo. And, if juries, in any case, know- 
ingly give a verdict contrary to law, instead of 
acting tmpartially—which is the duty of a jury— 
they act with criminal partiality. 

So great is the difference of sentiment between 
the honorable Managers.and some of the witnesses 
who have been examined in this trial, and myself, 
upon the right of juries to decide the law in crim- 
inal cases, that, in confirmation of my Own senti- 
ments, and to convince this honorable; Court I do 
not wish to impose upon them, I hope I shall be 
indulged. in reading to them a very respectable 
authority upon this subject. It will be found in 
Co. Lit. 155, as follows : 

“The most usual trial of matters of fact, is, by twelve 
such men; for, ad questionem facti non respondent ju- 
dices; and matters in law the judges ought to decide 
and discuss; for, ad questionem juris non respondent 


juratores.” 


Upon this is the following note: 


“This decantatum, as Lord Chief Justice Vaughan 
calls it, on account of its frequency in the books, about 
the respective provinces of judge and jury, hath, since 
Lord Coke’s time, become the subject of very heated 
controversy, especially on prosecutions for. State libels; 
some aiming to render the juries wholly dependent on 
the judge for matters of law, and others contending. for 
nearly a complete and unqualified independence.” 

‘In respect to my own. ideas on this subject, (says 
Mr. Hargrave,) they are at present'to this effect: On 
the one hand, as the jury may, as often as they think 
fit, find a general verdict, I therefore think it unques- 
tionable, that they ‘so far may decide upon the law-ag 
well..as fact, such. a verdict mécéssarily involving ‘both; 
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In this I have the authority of Littleton. himself, who 
writes, that, if the inquest will take upon them the 
knowledge of the law upon the matter, they may give 
their verdict generally. 

“But on the other hand [.think.it seems clear, that 


exercise of this incidental right the latter are not only 
placed under the superintendence of the former, but 
are in some degree controllable by them; and, therefore, 
that in all points of law, arising on a trial, juries ought 
to show the most respectful deference to the advice and 


questions of law generally and more properly belong | recommendation of judges. In favor of this conclusion, 
to the judges; and that, exclusively of the fitness of} the conduct of the juries bears ample testimony; for 


having the law expounded by those who are trained to 
the knowledge of it by long study and practice, this ap- 
pears from various considerations. 

“Ist. Ifthe parties litigating, agree in their facts, 
the cause ‘can never go to a jury, but is tried on a 
demurrer; it being a rule, and I believe without excep- 
tion, that issues in law are ever determined by the 
judges, andonly issues of fact are tried by a jury. 

“2d. Even when an issue in fact is joined, and 
comes before a jury for trial, either party, by demurring 
to evidence, which includes an admission of the fact to 
which the evidence applies, may so far draw the cause 
from the cognizance of the jury, for in that case the law 
is reserved for the decision of the court from which the 
issue of the fact comes, and the jury is either discharged, 
or at the utmost only ascertains the damages. 

“3d. The jury is supposed to be so inadequate to 
finding out the law, that it is incumbent upon the 
judge who presides at the trial, to. inform them what 
the law is; and, as a check to the judge in the dis- 
charge of this duty, either party may, under the statute 
of Westminister, the 2d. C. 31., make his exception 
in writing to the judge’s direction, and enforce its be- 
ing made a part of the record, so as afterwards to found 
error upon it. 


“4th. The jury is ever at liberty to give a special | 


verdict, the nature of which is to find the fact at large, 
and leave the conclusion of law to the judges of the 
court: from which the issue comes. Formerly indeed 
it was doubted, whether in certain cases in which the 
issue was of very limited and restrained kind, the jury 
was not bound to find a general verdict. Butthe con- 
trary was settled in Dowman’s case, 9. Coke, 11. b., 
and the rule now holds both in criminal and civil cases 
without exception. f ' 

“5th. Whilst attaints, which stiH subsist in law, 
were in-use, it was hazardous in a jury to find a gene- 
ral verdict where the case was doubtful, and they were 
apprized of it by the judges, because if they mistook 
the law, they were in danger of an attaint. 

“6th. If the jury find the facts specially, and add 
their conclusion as to the law, it is nothing binding on 
judges, but they have a right to control the verdict, and 
declare the law as they conceive it to be. 


“7th. The courts have long exercised the power 
of granting new trials in civil cases where the jury find 
against that, which the judge trying the cause, or the 
court at large, holds to be law; or where the jury find 
a general verdict, and the court conceives that on ac- 
count of difficulty of law there ought to have been a 
special one. Though too in‘criminal and penal cases, 
the judges do not claim such a discretion against per- 
sons acquitted, the reason I presume is in respect of 
the rule that nemo bis punitur aut vexatur pro eodem 
dilecto, or the hardship which would arise from allow- 
ing a person to be put twice in jeopardy for one offence, 
and if this be'so, it only shows that on that account, 
an exception is made to a general rule. Upon the 
whole, as my mind is affected with this interesting sub- 
ject the result is, that the immediate and direct right of 
deciding upon -questions of law, is entrusted to the 
judges; that in-a jury it is only incidental; that in the 


to their honor it should be remembered, that the ex- 
amples of their resisting the advice of a judge, in points 
of law, are rare, except where they have been provoked 
into such an opposition by the grossness of his own mis- 
conduct, or betrayed into an unjust suspicion of his in- 
tegrity by the misrepresentations and ill practices of 
others. In civil cases, particularly where the title to 
real property is in question, juries almost universally 
find a special verdict as often as the judge recommends 
their so doing; and, though in criminal cases special 
verdicts are not frequent, it is not from any averseness 
to them in juries, but from the nature of criminal causes, 
which generally depend more upon the evidence of 
facts than any difficulty of law. Nor is-it any small 
merit in this arrangement, that in consequence of it, 
every person accused of a civil crime, is enabled by the 
general plea of not guilty, to have the benefit of a trial, 
in which the judge and jury are a check upon each 
other; and that this benefit may be always enjoyed, ex- 
cept in such small offences as are left to the summary 
jurisdiction of a justice of the peace, which exception, 
from the necessity of the times, is continually increas- 
ing, but which, however, cannot be too cautiously ex- 
tended to new objects. Thus considered, the distinc- 
tion between the office of judge and jury seems to claim 
our utmost respect. May this wise distribution of 
| power between the two, long continue to flourish, un- 
spoiled either by the prowd encroachments of ill de- 
signing judges, or the wild presumption of licentious 
juries.” . i 

In this prayer I most cordially join, and, with 
the learned commentator, hope that this wise dis- 
tribution of power may long continue to flourish 
unimpaired either by the proud encroachments of 
ill-designing judges, or the wild presumption of 
licentious jurors. Such as I have here stated, I 
consider the principles of the English law, and to 
these principles I cheerfully subscribe. 

But the principles adopted on this impeachment, 
and advocated, as I understand, by the honorable 
Managers, appear to meto have a direct tendency 
to-break down every barrier between the province 
of the court and the jury, giving everything to the 
latter and nothing to the former; and so far from 
placing them or the counsel under the direetion 
and control of the court, prohibit the court from 
restraining either the jury or the counsel, under 
the danger of impeachment. I differ with them. 
If in-any case the law is known to be settled by 
a uniformity of decisions, a court of justice de- 
grades itself if it permits counsel to take up their 
time in arguing against it. If the question is not 
considered as fully settled, counsel certainly ought 
to be heard, but it is to the court they ought to 
address themselves. In England the first lawyers 
who have ever existed, have not thought them- 
selves degraded by arguing the law in criminal 
as well as in civil cases, before the court. If coun- 
sel should attempt to impose on the jury what is 
not law, isthe court tosittamely by, and sufferthem 
to proceed? Such has not been the practice in 
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the courts which I'have attended. Where the 
law is-know-to be settled, or where, upon appli- 
cation to the court, a determination is given, the 
endeavor to distinguish his case, and show that it 
counsel must go before the jury upon the fact, and 
doth not come within the law as established; for 
should counsel attempt to state anything to the 
jury, which appears designed to controvert the 
law as declared, they are immediately stopped by 
the court, and to persist would be considered high- 
ly indecorous, nor would the court permit it to be 
done. In Maryland the lawyers.do not claim, as 

a Constitutional right, to mislead and deceive the 
judges, much less to mislead and deceivethe jurors, 
free from any control of the court. 

But it-has been said that juries are most proper 
to decide the law in criminal cases, thereby. to 
prevent a criminal from being borne down and 
oppressed by the weight of the-prosecuting power. 
What casé can arise in this country, to which 
this: argument. can apply? In England, before 
the Revolution, while judges were deihident on 
the: Crown, if, also, wicked and corrupt, there 
might, where Government was interested, be some 
such cases. But is.our situation to be compared 
to'that of England, at that time? If so, it was 
not worth while for us to have taken upon our- 
selves the risks of the late Revolution to have 
changed our Government. 

. Is there anything to induce judges to oppress 
any individual even though offensive to the Gov- 
ernment, while they are independent? Any dan- 
ger of that kind is to be apprehended from judges 
who are dependent. 

And hence flowed the great Constitutional pro- 
vision, which secures the independence of the 
judges, which secures them from being removed 
or punished while they discharge their duty. 

What probability is there that a judge would 
do injustice to any person with a view to please 
any party, when he could have but very little 
prospect of reward, and would be sure that though 
he did his duty he could not be removed from of- 
fice or exposed to injury ? 

I wish this honorable Court to reflect on the 
nature of man. Ina Government like ours, there 
will always be majorities and minorities. Mi- 
norities will often be powerful, and frequently in 
due time become majorities. If a judge should 
do.an act pleasing to a majority, he must know it 
may render him hateful to the minority, who, in 
courseof events, may get the power in their hands. 
If he endeavors to ingratiate himself with the 
minority, he exposes himself to the displeasure 
of the ruling majority. It is the duty of a judge 
to enforce the laws, while they exist, however un- 
popular those laws may be to any portion of the 
community. If he enforces such laws, he will 
gain the approbation of one party, but he will 
as certainly be disapproved by the other. Would 
yousthen wish that your judges should be exposed 
to,be:removed from office because; by the most 
honest ‘conduct, they had displeased one party or 
the other. and leave them at the mercy of those 
who should from time to time hold the power of 


Government in their own hands? No, it is the- 


sacred independence of the Judiciary, and that 
alone, which can be the best security that the 
judges shall not act with oppression. R 

But let me. ask, further, are juries more free 
from undue influence than judges? Have they 
greater inducements to do what is right? They 
do not possess the elevated situation of the judges, 
they feel not the same responsibility ; whatever 
may be the impropriety of their conduct, it would 
probably be scarcely heard of out of th¥ir own 
neighborhood, not long even there. They are 
liable to all the political prejudices of men- de- 
voted to the different. parties which may exist. 
They are generally men totally ignorant of the 
law ; nay, I shall prove when I come to speak of 
Basset’s case, that though the Managers contend 
the jury should decide the law, yet ignorance of 
the law is by them considered the first recommen- 
dation of, nay, a necessary requisite for a juror! 

‘Can it then be wise to reduce a judge to the hu- 
miliating situation of having the law decided by 
such a body, exposed to be leď into error by the 
ingenuity of counsel? Can it be the wish of this 
Court to trust their property, their lives, all that 
is most dear to them, even as to the legal questions, 
to the wild ideas of jurors, liable to all the frail- 
ties of human nature, in preference to the sound 
discretion of judges well skilled in the law, and 
holding a high and responsible station ? 

Having laid down these general principles as 
to the relative rights and duties of the court the 
bar, and the jury, I shall proceed with my honor- 
able client to the State of Pennsylvania. 

It was known that John Fries, charged with 
treason, had, on a former trial, been found guilty, 
and that a new trial had been granted upon a sug- 
gestion, which I hope will not become a prece- 
deat; will never be a rule for decisions. When 
I say this, I mean not to detract from the merit 
of that highly respectable character who presided, 
and who granted the new trial. His conduct flow- 
ed, [am convinced, from his humanity; his was 
the error of the heart, not of the head. It was an 
honest, nay, an amiable error. My honorable cli- 
ent knew, when he arrived at Philadelphia, that 
the trial of Fries was to take place that term. He 
has been acknowledged by the honorable Mana- 
gers, to be a gentleman of the highest legal talents. 
In this they have only done him justice; and 
have been as prodigal of their praise as his warm- 
est friends could have wished. It would have 
given me great pleasure if they had been as just 
in expressing their sense of his integrity. He had 
been in the practice of the law for forty years, and 
also a judge for a number of years, and for about 
six years, I believe, presided in the criminal court 
of Baltimore county, where, during that time, 
there were more criminal trials probably than in 
any other court in America. I believe. I speak 
moderately, when I say that I have attended on be- 
half of the State, at least five thousand criminal 
trials in that court. From those circumstances 
it is to be presumed that he was not deficient in 
knowledge of what related to criminal proceed- 
ings, but would he have acted the part of an up= 
right judge, if he had not endeavored to make. 
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himself master of the law of treason, when a case 


of that nature was about to come before him ; par- 
ticularly the law of treason, asit related:to levying 


war against the United States, or in adhering to 
those who levied war against them, which is the 


only kind of treason that our Constitution ac- 
knowledges; although I have heard, I must own, 
of treason against.the principles of the Constitu- 
tion, and treason against the sovereignty of the 
people—words. well enough suited toa popular 


harangue, or a newspaper essay, but not for.a 
court of justice. f 
When Judge Chase arrived at Philadelphia he 
had the’ advantage of perusing the notes of Judge 
Peters and the District Attorney, relating to the 
former trial; he thereby became well acquainted 
with all the points at that time made by the counsel 
for Fries; and Mr. Lewis has sworn, that all the 
oints which were intended to have been made 
efore Judge Chase had been made at the former 
trial. Why then should the court either wish, 
or. be obliged to hear counsel again on the law ? 
In two previous cases the law had been settled. 
Judge Paterson, a gentleman of the first abilities, 
mild and amiable, whom no person will charge 
with being of.a vindictive, oppressive disposition, 
and who certainly has more suavity of manners 
than my honorable client had, after a most patient 
and full hearing, where eminent counsel attended, 
decided the law asit was decided by the respond- 
ent. Judge Iredell, whose encomium has been most 


justly given us by the Managers; a gentleman of 


great legal talents, than whom no worthier man 
has left. this for a better world; and who, while 
living; honored me with his friendship, after hav- 
ing heard Messrs. Lewis and Dallas, and after full 
and patient investigation, gave, in the case of Fries 
himself, a similar decision; in both which opin- 
ions Judge Peters perfectly coincided. Under 
these circumstances, Judge Chase, who had no 
doubt of the propriety of those decisions, to pre- 
vent waste of time when there was so much busi- 
ness to transact, and to facilitate the business, 
thought it best to inform the counsel on each side, 
that the court considered the law to be settled, 
and in what manner. For which purpose they 
delivered to the clerk three copies of their opinion, 
one for the counsel oneach side, thethird tobegiven 
to the jury, when they left the bar. On this sub- 
ject, Mr. Lewis, in his testimony, said it was to he 
given to the jury when the counsel of the United 
States had opened, or after he had closed the plead- 
ings, but he believed the last. Mr. Rawleis clear 
that it was to be given to them, when the case 
was finished, to take out with them. ` 

No gentleman on behalf of the impeachment has 
denied the correctness of this-opinion. But the 
criminality of the judge, is, we are told, notin the 
opinion itself, but in the manner and the time in 
which it was given. l 

Was there anything improper thatthe opinion 
Should be reduced to writing? Why are opinions 
“given?” Surely to regulate the conduct of those 
to whom given; for this purpose they ought to be 
perfectly understood, and in no degree ‘subject, to 
misconception ; delivering the opinion, in writing, 


greatly facilitates these objects; if therefore it was 
proper to give an opinion, it was meritorious to 
reduce it to writing, and Judge Chase, in so doing, 
most certainly acted with the strictest propriety. 
And, unless a court of justice is bound to sit and 
hear counsel on. points of law, where they them- 
selves have no doubts, before they give their opin- 
ion, my honorable client could not be incorrect in 
delivering it at the time when it was delivered, If 
the opinion was proper, how, I pray, could any 
injury be done to Fries by its being delivered 2 
The. honorable Managers say, it was intended to 
influencethe jury. In the first place, this assertion 
is not supported by the evidence. When the pa- 
per was thrown on the clerk’s table, not one word 
was said of its contents; nor did the court declare 
any opinion on Fries case. They only determined 
the indictment correct in point of form, and not 
liable to be quashed. They determined that the 
overt acts stated were overt acts of treason, if Fries 
had committed them, but whether Fries had com- 
mitted those acts remained for the jury to deter- 
mine upon the evidence; as to that part of the 
case the.courtgave no opinion. But the honorable 
Managers have told us that Judge Chase must 
have known what were the facts in the case, be- 
cause they had been disclosed in the former trial. 
And I pray you, sir, if he had the knowledge, could. 
it alter the law in the case, or render the declara- 
tion of what the law was, more improper? But, 
as a new trial was granted, the judge could not 
know what additional evidence might be brought 
forward to vary the case from its former appear- 
ance. 

Nor did, sir, the judge’s conduct, either impro- 
perly influence, nor was it intended so to influence, 
thejury. Nocopy of the opinion would have been 
taken but forthe conductof Mr. Lewis, and no testi- 
mony has been offered to show the least probability 
that one single juryman ever saw the copy, or 
knew one word of its contents. Nay, sir, it is 
proved, that Judge Chase took uncommon pains 
to prevent any of the jurors from being prejudiced 
against Fries; for, although a great number of 
criminals, indicted for sedition, submitted to the 
court before Fries was put upon his trial, the judge 
would not permit one single witness, who was sum- 
moned against Fries, to be examined on the sub- 
missions, lest the jury, by an examination which 
would have been, as to Fries, ez parte, might take 
up prejudices against him. This, Mr. President, 
was an act of the judge that carries with it the 
most convincing proof, that he had no wish to op- 
press Fries, or to prevent him from having an im- 
partial trial: and I pray that this circumstance 
may be deeply impressed on the mind of every 
member of this honorable Court. 

But if the opinion had been publicly read and 
known, how could it have injured Fries? He was 
to have an impartial trial. What is the meaning 
of these expresions? It isa trial according tolaw 
and. fact, in which, if he is proved innocent, he 
shall be acquitted; if guilty, convicted. If, then 
the opinion was agreeable to law, it could not pre- 
vent, it could not interfere with his having anim- 
partial trial. If in any case a person is acquitted, 
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when the facts are clearly proved, and the law is 
against him, it must be because he has had a par- 
teal, not an impartial trial. 

I again ask, sir, ought the court, who were per- 
fectly satisfied with respect to the law, and who 
considered it settled by previous decisions, in 
which they perfectly concurred, to have wasted 
perhaps several days of the public time before they 
gave theiropinion, in listening to Messrs Lewis and 
Dallas, exerting all the powers of eloquence and 
of sophistry to mislead their judgment? Nor did 
even Judge Chase give Ais opinion without the 
full consideration of the arguments of each of these 
gentlemen in the very case of Fries, On his ar- 
rival, it is admitted by the Managers, that he be- 
came perfectly acquainted with the proceedings 
in the former trial, as to the legal questions which 
had occurred, from the notes of Judge Peters and 
of the District Attorney; and this honorable Court 
have had.an opportunity of witnessing with what 
precision that gentleman takes down the substance 
of proceedings ona trial. Judge Chase had an 
opportunity of examining and considering the ar- 
guments used by Messrs. Lewis and Dallas, at the 
former trial, on the different legal questions then 
brought forward, the authorities produced,and the 
applicability of those authorities. He there saw 
everything that the great legal knowledge and 
high talents of those gentlemen, indulged to the 
utmost extent and heard with the greatest patience, 
had vroduced in favor of Fries. And he had the 
opportunity of calmly and deliberately considering 
the whole of these arguments and authorities in 
hischamber. And having done this, where would 
be the propriety of spending day after day in lis- 
tening to the same arguments orally repeated in 
court, which he had read in his closet, the merit 
of which he had there coolly discussed, and delib- 
erately decided ? 

But the Managers say that this ought to have 
been done. That, though the court had no doubt 
of the law, and although it is not contended but 
that the opinion given is correct, yet it was the 
duty of the court to have patiently listened to the 
counsel, and suffered them to exert all their elo- 
quence, their ingenuity and sophistry, to pervert 
their judgment, and lead them into error, to pro- 
vail over their understanding, and obtain from 
them an erroneous opinion. And yetin the same 
breath we are told, by one of the honorable Mana- 
gers, (Mr. Campbell,) that if a judge gives an er- 
yoneous opinion, the presumption is that he doth 
it from corrupt and criminal motives: and that 


pletely the law is considered to be settled, the 
more absolutely necessary it is that the criminal’s 
counsel should be permitted to argue the law to 
the court, and to contend against the law so set- 
tled. Thus, then, I suppose, if a person is tried 
for an assault and battery, the prisoner’s counsel 
must be indulged by the court, and that under 
pain of impeachment, in spending as much. time 
as they please, in endeavoring to convince the 
court, that, to come up behind an innocent, inof- 
fensive man, and fracture his skull with a blud- 
geon, doth not amount 10 an assault and battery; 
or, if a person is tried for a burglary, his counsel 
must also, under the same penalty, be indulged in 
the endeavor to convince the court. that to break 
into a dwelling-house in the night time, and steal 
therefrom, is not the offence of burglary. 

But the honorable Managers do not stop even 
here. They say that even had Judge Chase in- 
dulged the counsel of Fries with-all the length 
of time they might think proper, in an endeavor 
to pervert the judgment of the court, and their 
endeavor had proved unsuccessful, the court was 
further under pain of impeachment, after they had 
correctly declared. the law to the jury, to suffer 
the counsel to take upas much more time as they 
pleased in endeavoring to mislead the jury, by im- 
pudently and insolently, in the face of the court, 
attempting to impress them with the idea that the 
court, though acting under a solemn oath, and 
having no interest to mislead them, had given an 
erroneous opinion; and, to induce them to receive 
the law from the counsel themselves, acting not 
under similar obligations, but whose fame and 
whose fortunes might be materially benefitted by 
deceiving the jury—from counsel whose every 
interest might be to pervert justice. 

All which indulgence, the court, it seems, is 
also equally bound to give to the counsel in en- 
deavoring to mislead the jury, and pervert justice, 
in the cases I have before mentioned, of assault 
and battery, or burglary, or, in reality, of any other 
offence, however incontestable the principles of 
law in such cases may be. Such are the Consti- 
tutional rights which criminals and their counsel, 
we are told, possess—the Constitutional right, if 
possible, to impose upon the court—and, if they 
fail there, the Constitutional right to impose upon 
the jury; in other words, the Constitutional right 
to pervert justice! 

Nay, we are told the more manifest the guilt, 
the more indisputably criminal the offender is, 
the more necessary that he should enjoy these 


on impeachment, it is necessary that he should | Constitutional rights; and so it would: be. if the 
prove the uprightness and integrity of his in-j Constitution intended, as seems to be the idea of 


tentions. 


the Managers, that guilt should go unpunished; 


Thus, then, they insist, that if a judge, intelli- | since such offenders can have no chance to escape 


gent, sensible, well acquainted with the law, doth | 


not indulge counsel in their attempt to lead him 
into error, he is to be impeached for it. And, if 
the judge should listen to counsel against his well 
formed opinion, and, by their ingenuity, be led to 
give.up his better judgment, and pronounce an 
erroneous opinion, he is to be impeached for that 
also? ooe 

Nay, it is expressly.said, that the more com- 


unless justice be perverted, through the ingenuity 
of counsel operating upon the ignorance, the pas- 
sions, or the prejudices of judges or jurors. 

The Managers have, consistent with the ahove 
idea, which they seem to have adopted, exclaimed, 
“what good could counsel do to Fries after’ the 
t court had decided the law? As to the facts there 
‘ was no dispute. Under such circumstances, to 
t assign counsel to him was mockery, was insult.” 
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In reply, I will admit that Fries’s case was such | either in civil or criminal cases, to exert their 
that counsel could not render him much service, | abilities in attempting to procure a decision which 
but this was not the fault of the court, it was the | they are conscious is unjust. The duty of a law- 
fault of the case itself, it was because the law was | yer is, most certainly, in every case to exert him- 
clearly against bim, and because the evidence in- | self in procuring justice to be done to his client, 
disputably proved that he had committed acts | but:not to support him in injustice. 
which brought him within the law. f Having made these observations on the relative 

In such cases, what isthe daty of the counsel, duties of the court and counsel, let me advert a 
whether assigned by the court or employed by the | moment to the-conduct of Mr. Lewis, as appears 
prisoner? ‘It:is‘to advise the prisoner to-plead | from his own testimony. When my honorable 
guilty, and throw himself upon the mercy of his | client delivered at the clerk’s table the copy of 
country, instead of taking up the time of the | the opinion designed for the defendants counsel, 
court, and creating expense. by a jury trial; but | having taken it in his hand—without opening it, 
such ‘advice, however agreeable to.the Constitu- | without reading one word—Mr. Lewis contemp- 
tion of our country, would not, I adrnit, agree | tuously threw it from him, publicly declaring 
very well with the constitution of a lawyer, as | that he “ would never contaminate ‘his hand by 
thereby he might occasionally lose large fees ex- | “receiving into it a prejudicated. opinion in any 
torted from a criminal, fed on a vain hope that |‘ cause where he was concerned, from any judge 
the eloquence ‘and chicanery of his lawyer, might |‘ whatever.” What insolence ! Would to God 
procure his acquittal, contrary to law and contrary | no lawyer may ever contaminate. his hand ina 


to evidence. 


But counsel may be of service to a criminal 
however guilty he may be, and has duties which 
he may correctly perform. The counsel may 
with propriety avail themselves of any defect in 
the indictment or other proceedings; they may 
take care that the panel cf jurors are legally and 
impartially returned; they. may direct the prisoner 
as to his challenges to jurors; they may take care 
that no incompetent witnesses are sworn, and that 
no improper testimony is given; they may, in any 
questions of law not considered settled, be heard, 
and have the questions decided; in fine, they may 
take care that the prisoner has a fair trial; but, 
when all this has been done, if agreeably to law 
and clear undoubted evidence, the prisoner is guil- 
ty, it is the duty of the counsel to submit his cli- 
ent’s case to the honest decision of the jury, 
without any attempt to’ mislead them; and this, 
whether thé counsel are appointed by the court or 
employed by the criminal. ‘Thus lawyersin Mà- 
ryland are in the habit of conducting themselves 
in such cases, and thus ought lawyers who respect 
themselves, and have a-regard for their own char- 
acters, to conduct themselves in all places. 

I have heard so’ much, Mr. President, in this 
case about-the Constitutional rights of criminals 
to have counsel; and that the counsel should argue 
to the jury upon the true construction of the law, 
against the direction of the court; and that the 
jury have the right to decide the law without re- 
gard to such direction; and finding, also, that this 
article of impeachment, as well as the arguments 


in support of it, appear to be grounded on these | 


principles, that I had been almost induced to sup- 
pose I had mis-read the eighth amended article of 


the Constitution; but, on turning to it, I find that | 
the Constitution secures to the criminal the assis- ! 


tance of counsel, to see that his trial is fairly and 
correctly conducted, but has not given to the per- 
son charged with an offence, or to his counsel, if 
he is guilty, any Constitutional rights for the pur- 
pose of his evading punishment by the imposition 
of counsel either-on the judge or the jury. ; 

_ Whatever may have been the practice, E have 
ever considered it contrary to the duty of counsel, 

8th Con. 2d Szus.—15 


| more disgraceful manner, than by receiving there- 
‘in a sensible, correct, legal opinion, in a cause 
about to be tried, at whatever time if may be 
delivered to him! « k: 
© He-also informs us, that he declared to the 
| court that he never had, nor ever would so far de- 
| grade himself as a lawyer, as to argue a question 
on law, in a criminal case, before the court. What 
; arrogance! Sir, the most eminent, the most re- 
| spectable lawyers both in England and America, 
| have been in the constant habit not only of argu- 
| ing questions of law in criminal cases before the 
i court, but in modestly submitting to their decis- 
Í ions, without ever considering it as lessening their 
‘consequence. “I have long been at a loss, sir, for 
i the-enmity the State of Pennsylvania has shown 
! for its bar, and the desire of its citizens to get rid 
| of their lawyers; but if.such is the manner in 
which the lawyers conduct themselves to their 
| courts, if they, when they are employed in a cause, 
| claim the Constitutional right, uncontrolled by the 
| court, instead of furthering justice, to pervert it, 
| I wonder no longer why the citizens of that State - 
| wish to be freed from them, and will readily join 
‘in the sentiment, “the sooner the better.” I will 
| go further, and say if their courts submit to such 
conduct, and think themselves bound to be the 
passive witnesses of such perversion of justice, it 
is not much matter how soon they also get rid of 
| their courts, for they might as well be without 
‘them. $ 
The- principles which have’ been advocated in 
support of this article, are subversive of the whole 
order of things ; instead of lawyers being the of- 
| ficers of the court, subject to their control, and 
| amenable for the propriety of their conduct, the 
| judges must-be the menial, degraded instruments 
of the lawyers, and must suit their conduct, not 
to propriety and justice, but to the pleasure of any 
haughty, overbearing lawyer possessing abilities 
and popularity, and that too under the hazard of 
being impeached, and turned out of office if his 
principles should, on any occasion, render him 
restive, or, in the language of the testimony, if he 
should “ take the stud.” : 
`: And here, Mr. President, I hope I shall be in- 
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dulged with some inquiry as to this “ prejudicated 
opinion,” which Mr. Lewis seems to think has 
such a contaminating, polluting tendency to the 
hand of a lawyer, and of which he was so appre- 
hensive, that he would not retain it for a moment. 
J confess I feel myself here at a loss to know ex- 
actly what the witness meant by a “ prejudicated 
opinion” on the law. I should suppose that the 
expression, if it can in any instance be correctly 
applied, must mean the same as to prejudge the 
law ; which. if used to signify anything improper, 
faust be confined to the case where a person ‘forms 
an erroneous opinion of the law, without using 
all due means to acquire correct. information. 

To prejudge any case, I consider as, meaning, 
that.a person without competent knowledge of 
facts, hath formed an opinion injurious to the 
merits of the case. , If the term “ prejudication” 
is used: in this sense, there is no pretence that my 
honorable client. gave a prejudicated opinion in 
the case. of Fries; for itis not alleged that the 
Opinion given. was not strictly legal and correct ; 
neither Mr. Lewis nor Mr. Dallas: have ever,at- 
tempted to hazard their characters. by suggesting’ 
the contrary, nor have the honorable Managers 
taken that ground; they do not contest its pro- 
priety. Should they, in their reply, I shall cheer- 
fully rest that question upon the well known legal 
abilities of Judges Iredell, Paterson, my honorable 
client, the associate judges who conéurred with 
them, and the legal knowledge of this honorable 
Court. g 

But if by a prejudicated opinion, is meant that 
the judge, from his great legal knowledge, and 
familiar acquaintance with the law as relative to 
‘the doctrine of treason, particularly levying war 
against the United States, had formed a clear, de- 
cided opinion that the facts stated in the indict- 
ment against Fries, if proved; as laid, amounted 
to-treason, I will readily allow that I have no 
-doubt my honorable client had thus prejudicated 
the law, not only before Fries was brought to tri- 
al, but. before he had committed the treason for 
which he was tried. But if this manner of pre- 
judicating law is thought improper, nay, criminal, 
in a judge, a prejudication which is nothing more 
than an ‘eminent. and correct knowledge of the 
jaw, why, I pray, are gentlemen of great talents 
sand high legal attainments sought for in your ap- 
pointments of judges? -How, sir, are they to free 
themselves from this obnoxious prejudication of 
the law and acquire the contended fitness for the 
‘trial of a cause, but by forgetting all that. legal 
knowledge which had been a principal induce- 
ament to their appointment? If I understand the 
gentlemen, to gratify their ideas we ought to have 
_judges,. who, when they take their seats on the 
»bench to preside at the trial of a criminal, should 
ot have one single legal idea relative to the of- 

about to. be.tried, but should have their 
is exactly in that state in which some in- 
“genious metaphysicians tell us the human soul is, 
‘when first united to the body, like a pure, unsul- 
lied sheet of white paper, ready to receive any 
impressions which may be-made upon it. -. 
Well, be it-soyand Jet us consider the trial of i 


Fries as if it had been conducted on that prin- 
ciple. The judges, with their minds like this 
white sheet of paper, were to sit still and suffer 
the counsel to scrawl thereon whatever characters 
they. pleased, to blot and to blur it until they 
were perfectly satisfied. After this ceremony, 
the judges, examining the impressions thus made 
upon the antecedent clean sheet, were from these, 
and these only, to form their opinion of the law; 
and this opinion, having been thus formed from 
nothing but what occurred during the trial, and 
after the jury were sworn, would not be called a 
prejudicated opinion, and therefore, I presume, 
would. be perfectly satisfactory to the honorable 
Managers. So far we should have done very 
well as it related to the trial of Fries. But next 
day another criminal is to be tried for a similar 
offence ; Messrs LeWis and Dallas are not his de- 
fenders. Getman has selected Mr. Tilghman for 
his counsel. How, I pray you, are the judges to 
be qualified to preside with propriety in this trial ? 
Yesterday they gave a solemn determination in 
Fries’s case upon the same question of law ‘which 
now must come forward in the case of Getman. 
Mr. Tilghman was not then heard. The opinion 
then given is, as to Mr. Tilghman and his client, 
as much'a prejudié¢ated opinion, an opinion as 
contaminating to the hands. of a lawyer to re- 
ceive, and as highly criminal for a court to give, 
as was the opinion given by my honorable client. 
What can be done? The minds of the judges 
are no longer a pure, unsullied sheet of paper. 
Yesterday, in the trial of Fries, they had. been 
scrawled upon and sullied by Lewis and Dallas ; 
the impressions still remain. I, sir, can think of 
no remedy in this difficulty, except that the judges 
should be supplied with a reasonable quantity of 
India rubber, or something which will answer in 
its place, with which they might wipe off and 
erase every impression which had been made the 
day before by Lewis and Dallas, during the trial 
of Fries; and thus once more. take their seats on 
the bench for the trial of Getman, with minds 
again like clean sheets of white paper, ready to 
be again scrawled over, again to be blotted and 


‘blurred at the pleasure of Mr. Tilghman, and 


from these scrawls, blots and blurs, and from 
these alone, to take their impréssions as to the 
law, and form their decision as to Getman’s case, 
without regarding, or even remembering the de- 
cision they had given the day before; and in this 
manner to proceed in every case that might come 
before them successively in their judicial capacity. 

If, sir, judges are to be censured for possessing 
legal talents, for being correctly acquainted with 
the law in criminal cases, and. for not suffering 
themselves to be insulted, and the public time 
wasted, by being obligéd to hear arguments of 
counsel upon.questions which have been repeat- 


‘edly decided, and on which they have. no doubt; 


I pray you let not our courts of justice be diş- 
graced, nor gentlemen of legal-talents and abili- 
ties be degraded by placing them on the bench 
under such humiliating cireumstances! But let 
us go to the corn-fields, tò. the tobacco plantations, 
and there take our judges. from the plough and 


453 


HISTORY OF CONGRESS. 


454 


Trial of Judge Chase, 


hoe. We shall there find men enough pos- 
sessed óf what seems to be thought the first re- 
quisite of a judge, a total ignorance of the law! 
That degradation which no gentleman of merit 
and abilities could endure they will not feel. 

In reply to an‘observation made by my very 
respectable colleague who opened our defence, 
and which I haye endeavored to enforce, “that, if 
í the opinion given by the court was correct, Fries 
t could receive ho injury.thereby, though Messrs. 
‘ Lewis and Dallas had not been suffered to argue 
‘ against that opinion, because the opinion ought, 
t notwithstanding, to have been the same ;” one of 
the honorable Managers has said, that had Judge 
Chase sentenced Fries to-death without the ver- 
dict’of: a jury ; had’ he decided the fact as well as 
the law, and he says-he might have done the one 
with. as much propriety as the other, it might 
have been urged in the same “manner in defence 
of the judge, “that it was of no consequence to 
& Fries, for the fact being clearly against him, had 
‘he been tried by a jury, the jury must have 
‘found him guilty, and then the judge must have 
t done what ‘he did, sentence him to death.” 

This argument is totally fallacious. By the 
Constitution ‘and laws of the United States, the 
criminal has a right to demand that the facts 
shall be decided by a jury. This the court can- 
not refuse if the criminal requires it. Was a 
judge to refuse the criminal the trial of the fact 
by a jury, he would violate a well known legal 
and Constitutional right of the criminal. But as 
the criminal has a right that the jury should de- 
termine questions of fact, so-do the principles of 
jurisprudence equally declare it to be the right of 
the.court to decide questions of law, and the Con- 
stitution in no patt confravenes. this right; it no 
where says that the judges must be ignorant of 
the law, and take'their impressions from the coun- 
sel of the criminal, or that it is the right of coun- 
sel to. be heard where the court has no. doubt of 
the law, or. to argue. to the jury that the law is 
contrary to the direction ofthe court, or that the 
jury should have a right to decide the law con- 
trary to such direction. : Hence, therefore, there 
is this great distinction between the two cases ; 
in the first the court only exercise their own 
rights, infringing no tight of the criminal; while 
inthe last, the court would act in direct viola- 
tion of his well-known legal and Constitutional 
rights: But though the criminal has the Consti- 
tutional right to have all facts decided by a jury, 
he may waive this right, in which case the court 
may pass sentence without~the intervention of a 
jury; as where the criminal demurs to the indict- 
ment, and rests upon his demurrer, of where he 
pleads guilty, in which cases the court, without 
the intervention of a jury, proceed to pass sen- 

` tence according to law and the nature of the 
offence. : - : 

In the opeñing of our defence, it has also been. 
urged, that. if there was any impropriety:in the 
conduct of the court respecting the trial of Fries, 
onthe first day, it was amply compensated by the 
conduct of the court on the second day, in hav- 


ing ealled in the written opinions, and the copies | 


which had been taken, and given the counsel lib- 
erty to proceed in such manner as they should 
think proper. oy 

In answer to this the. honorable Managers haye 
replied that it was then too late. The mischief 
that had been done the first day was irretrieva- 
ble; the sin that day-committed was inexpiable: 
Nay, one of the Managers has told us that the 
excuse is as absurd, as would be the excuse of a 
person who, hawing thrown a firebrand into com- 
bustibles, and set the whole neighborhood in a 
blaze, should attempt to excuse himself by say- 
ing “he had again got into his possession, and 
extinguished the brand-with which he had en- 
kindled the fire, although the conflagration was 
still extending, and consuming everything before 
it’—a most happy simile. . . 

Butlet us examine wherein the mischief was 
so irretrievable—the sin so inexpiable. Neither 
more nor less than in. this: that as the written 
opinion only contained the impressions on the 
minds of the judges, the destruction of that writ- 
ten opinion would not prevent the same impres- 


| sions. remaining on their minds, and those im- 


pressions would be as difficult to remove after the 


‘opinions were called in as before. It. is all very 


trie; but how came the judges to have on their 
minds those impressions ? Not from having com- 
mitted them to paper, but from their correct 
knowledge of the law. And how were those 
impressions to’ be removed? Certainly by no 
means, unless that correct knowledge of the law 
could-also be removed. To accomplish which, 
I know of no means that could be used, un- 
less the judges could have been supplied with 
a quantity of our India rubber, or with a few 
barrels of the water of Lethe, with the one to 
rub out and efface from their minds all their legal 
knowledge, or by copious draughts of the other 
to wash it away. But, sir, I have not made, nor 
shall I make any use of the proceedings of the 
second day as an excuse for any impropriety of 
the court on the first; I only consider them 
as incontestable proofs, that the court had no 
other object in view, on either of. those days, 
than conscientiously to discharge their duty by 
giving Fries a fair and impartial trial; that if he 
was guilty, he might be punished; if innocent, 
acquitted. I deny that the court was guilty on 
the first day of any impropriety; I take higher 
ground, and have contended, and do contend, that 
the conduct of the court on the first day was 
correct and proper, and during the whole trial I 
find nothing improper in their conduct, except 
their almost humiliatingly soliciting the counsel 
of Fries. to do their duty, instead of committing 
them to jail for the impropriety of their con- 
duct, which the court ought to have done; but 
even in this the court has afforded the strongest 
proof of their solicitude that Fries should have 
every legal and Constitutional benefit of counsel 
at his trial. f A ; 
Reflect, also, that at the time when Mr. Lewis 


‘thus contemptuously dashed from his pure hand 


the contaminating opinion, he had not read a sin- 
gle word, nor received the least. intimation of its 
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contents, nor did he know its contents until long 
after, and ‘yet he instantly formed the determina- 
tion not to appear for Fries, and.to advise thcir 
Client not to accept the assignment of any other 
counsel should the court offer it. Whence this 
conduct? How did he know the opinion was 
not favorable to his client? His. conscience told 
him it wasnot. His own great legal knowledge 
confirmed to him the truth. He well knew the 
law; he was acquainted with the correct de- 
cisions which had been before given. He well 
knew the great legal knowledge of the judge, 
who on this occasion presided; he was certain 
my honorable client could not but concur with 
His brethren. He acknowledges they had no hope 
to change the opinion of the court, and that 
they had not the vanity to suppose the jury 
would, under their influence, decide the law con- 
trary to what-the court should direct; therefore 
that'they had no hopes of the acquittal of their 
‘client by the jury on the trial, whatever services 
they wére permitted. to render him, and- there- 
fore, as the only chance which they had to save 
his forfeit life, they. assumed that line of conduct 
which has been disclosed in the evidence. ‘When 
Mr. Lewis, in giving his testimony, mentioned, 
“Judge Peters asked us on the next day whether 
‘if the court had got into a scrape the first day, 
‘the counsel would not let the court get out of 
+ it” “No,” said Mr. Lewis, “we were deter- 
mined not to let them get out of it, as the only 
_ means to save our client’s life;” and in the con- 
clusion of his testimony he repeated that they 
were actuated in their conduct, from considering 
jt the only chance. they had to save the life of 
their client, and not from any other motive. And 
Mr: Dallas also observed in his testimony, that 
when the court on the second day pressed them 
to continue their services as counsel of Fries they 
refused, determined not to depart from the policy 
tey hod adopted, and to withdraw, as the most 
“probable means of benefiting their client. 
~F shall conclude what relates to this article by 
observing, that the conduct of Fries’s counsel to 
the court on that trial was such as nothing can 
excuse. It ¢an only bepalliated by the reflection, 
that for his crimes he was liable to suffer death. 
Feelings of humanity and compassion, independ- 
ent of interest, might excite in their bosoms. an 
‘earnest anxiety to save his life, this may serve to 
Mitigate censure; but even those feelings, how- 
ever amiable, ought not to be gratified at the ex- 
pense of national justice, nor by an endeavor to 
“stamp upon judges of uprightness and integrity 
_the-dishonorable charge of partiality and oppres- 
“sion. I fear, sir, I have been tedious on this ar- 
‘ticle; but it will be considered that, whatever 
may be my own sentiments of the futility of any 
> part of these charges, I cannot determine how far 
is honorable Court may correspond with me in 
üment; nor can I do otherwise than treat. as 
. sequence, any charge brought forward by 
the honorable House of Representatives, or not 
consider itas being of importance. i 
: Vir, President, proceed to those at- 
ticles which arise out of the trial in Virginia; 


and I find it stated in the beginning of the sec- 
ond article that my honorable client went there 
prompted by the same shameful spirit of perse- 
‘cution and injustice, the truth of which I am 
ready to acknowledge, after having satisfactorily 
| proved that at Philadelphia he had not shown.in 
| any manner whatever a spirit of persecution and 
injustice, but had acted with uprightness and in- 
tegrity ; and that his greatest fault-on that occa- 
sion was, that he did not commit the counsel of 
Fries to the public jail for their insolent, their 
arrogant, their contemptuous behaviour to the 
court; and I flatter myself that T shall be able to 
show that my honorable client acted with the 
same uprightness and integrity in the case of 
Callender as I have shown he acted in the case 
of Fries. 
The second article goes on to charge Judge 
Chase with overruling the objection’ of John 
| Basset, who wished to be excused from serving 
ón thë jury in the trial of. Callender, and causing 
him to be sworn, and to serve on the said’jury by 
whose verdict Callender was convicted. í 
This article requires a discussion. of the law 
relating to challenges of jurors; and whether Mr. 
Basset was legally sworn on that jury. And 
here again, as well as in the case of Fries, I meet 
with the most perfect novelties, for except in 
those trials I never heard of jurors, when called 
to be sworn, examined on oath whether they had 
formed, or formed or delivered, or whether they 
had formed and delivered an opinion on the sub- 
ject about to be tried. And here also let me ob- 
serve that there is no just grounds for the charge 
that Judge Chase from partiality administered 
the oath differently in Callender’s case from the 
manner in which he administered it to the jurors 
in the cas¢of Fries; for Mr. Rawle, referring to 
his notes taken atthe time, has told-us that in the 
case of Fries, one or. two of the first Jurors were 
only asked whether they had formed an opinion, 


„| after which the question was put, whether he 


had formed or delivered an opinion, but ultimate- 
ly the question asked was, whether they had 
formed and delivered an opinion, which question 
was put to the greater part of the jurors; so that 
the interrogatory ultimately fixed upon in the case 
of Fries is the same which was put to all the 
jarors who were interrogated in the case of Cal- 
lender. ; 

I have, Mr. President, been in the practice of 
the law for thirty years. Before the Revolution 
I attended, two or three years, the two counties 
onthe Eastern Shore of Virginia—Sussex coun- 
ty in Delaware, and Somerset and Worcester in 
Maryland; since the Revolution I have constant- 
ly attended the general courts on the Western 
and Eastern Shores of Maryland, and the civil 
and criminal courts of Baltimore county, and for 
about six years several other counties in Mary- 
land. In the whole course of my practice, L have 
never known a single case, either civil or crimi- 


| nal, in which the jurors have been, when called 


to the book, demanded to answer upon oath either 
of the aforesaid ‘questions which the defendant’s 
F counsel requested to be put to them, — 
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If either party choose to challenge: a juror -for | other person joined in the indictment, and cannot 
favor,.-on account of declarations made by the | be challenged, although as to the law arising in 
juror, the only ground for it is that he has used | the case he had not only declared his opinion, but 
expressions showing his determination to decide | even declared it on oath in the former trial. So 
for one party or the other without regard to truth | also, is-the ease of a judge, whether he is to decide 
and justice. In which-ease the party makes his | the law only, asin jury trials, or the law and fact 
objection to the particular juror specifying the ex- | both, as here in the case of impeachments; his 
pressions uttered *by the juror indicative of such | knowledge of the facts in the cause is no objection 
improper determination, and produces witnesses | to his acting as a judge, and he-may be called on 
to establish his objection ; for the juror cannot be | to give testimony, and ‘yet give his decision in his 
examined on’ oath to substantiate the charge ; and, | judicial capacity. In support of these principles 
unless by matual consent, the objection made must | in addition te- the authorities adduced by my very 
be decided; not by-the court, but by triers. -And réspectable colleague, (Mr. Key,) I will trouble 
the. only matter to be. decided is, whéther the | this honorable Court with Brookes’s Abridgment, 
juror has made any declaration of a design to give | title Challenge, pl. 90, where he says: “It isa 
averdict one way or the other, whether right or j cause of challenge to the favor if the juror has 
wrong ; for if the juror made the declarations from | declared that should he be empanelled he would 
his knowledge of the facts in the case, this would | give a verdict for the plaintiff.” i 
be no cause of challenge, nor any objection to his This authority shows that a declaration, as” I 
being sworn on the jury. And as the juror him- | have contended, must have been made; but I shall 
self against whom such objection is made cannot | now also show that; as I have before stated, the 
be examined on oath, it follows, of course, he can- | declaration must be made from motives of partial- 
not be challenged for ‘having formed an opinion, | ity, that is, from favor or ill will, to the one or the 
but only for having delivered it, as third persons | other party. For this purpose I will read 2d Haw- 
cannot know of an opinion being formed but by | kins, chapter 43, section 28: “It hath been allow- 
its having been delivered. And, as Ihave- ob-| “ed a good cause of challenge on the part of the 
served already, even the delivery of an opinion is | ‘ prisoner that the juror hath declared his opinion 
no cause of challenge, if it appears to have been | ‘ beforehand, that the party is guilty, or will be 
founded upon the juror’s knowledge of facts, and | ‘ hanged, or the like. Yet it hath been adjudged 
not from partiality. In consequence of this prin- | ‘ that if it shall appear that the juror made such 
ciple of law, it can be no objection against a juror | ‘ declaration from his knowledge of the cause, 
being sworn, even-though he should have the| ‘and not out of any ill will to the party, it is no 
most perfect knowledge of every fact relative to | ‘cause of challenge.” This doctrine is as old as 
the issue, to try which he is about to be sworn; | the seventh of Henry VI.; during whose reign it 
on the contrary, the principal reason assigned why | was determined that though a juror had said 
trials ought to be by. jurors from the vicinage, is | twenty times that if he was sworn he would give 
the presumption that they will be best acquainted | his verdict for one of the’ parties, yet, if he said 
with the facts which will be put in issue for their | this from the knowledge which he had of the mat- 
decision. ; i ter in dispute, and the truth of the case, such 

Suppose a person, summoned as a juror to try | juror was indifferent; but, if he said this from 
an indictment for assault and battery, or any other | any affection to the party, the juror in that case 
offence, had seen the offence committed and _per-| was favorable, and thus Judge Babington direct- 
fectly knew the offender, it would be no cause of | ed the triers. See Brookes’s Abridgment, title 
challenge against the juror, nor could he for that | Challenge, pl. 55. . 
reason be rejected at the trial; on the contrary,; In Viner’s Abridgment, vol. 21, p. 266, we find 
the law considers him the better qualified to serve | the same principle recognised. It is there stated 
in that case as a juror,in consequence of that | that “ifa juror says twenty times that he will 
knowledge. “If, in'the instance I have put, such | ‘ pass for the one party, this is not a principal 
juryman had declared that the criminal had cora- | ‘ challenge, for it may be that he speaks it for the 
miited an assault and battery, and that he was de- | ‘ notice which he has of the thing in issue, and 
termined to find him guilty, this declaration being | ‘ not for affection.” A decision in the seventh of 
founded on the knowledge of the-juror as to the} Henry VI., and another in the twentieth of the 
truth of the case would be no ground for chal-| same King are referred to; and the authority 
lenge; to ‘support’a challenge, the juror must j| from Brooke, Challenge, pl. 55, before mentioned, 
show an intention to.act partially, through favor | is in the note introduced with approbation, 
or malice. It is, therefore, no objection to a| -In 2 Hawkins, chapter 43, section 29, we find 
person serving as a juror because he is also a in confirmation of the positions I have taken, the 
witness. aad : : : law thus declared: “It hath been adjudged to be 

And so far is it from being the case that a jury- | ‘ no good cause of challenge, that the juror hath 
man’s. knowledge of thé law, or his having de- | ‘found other persons guilty on the same indict- 
clared his opinion of the. law arising in the ease | ‘ ment, for the indictment isin the judgment of 
to be tried, should be a cause of challenge, that, if | ‘law several against each defendant, for one must 
two or more persons are indicted in the same in- | ‘be convicted by particular evidence against him- 
dictment for the same. offence, and one is tried | “self.” The same principle is established by the 
and convicted, a juryman, who served on that decisions in vol. 4, State Trials, pages 141 and 175, 
trial, may be sworn on the subsequent trial of the | (which he turned to'and read.) Volume 2, State 
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Trials, 255, 256, also show that, though a person | indulged them beyond whatthey were entitled to 
is a witness in the cause, it is no reason heshould | by law. But, to proceed with Basset: What was 
not serve asa juror, and also the knowledge which | his situation? He expressed no wish to be excused, 
a juror may have of the case to be tried by him, | provided there would be no impropriety in his 
is no disqualification. It also shows how ques- į being sworn, but, from a delicate scruple, he in- 


tions of this nature are to be tried. 

And to prove that the knowledge of the facts to 
be decided doth not in any degree interfere with 
the right of a judge to decide in the case, and that 
any member of this honorable Court might be 
sworn as a witness, and yet give his decision in 
the cause. I will read an authority from State 
Trials, vol. 2, page 632,-where Lord Stafford, on 
his trial, puts this question to the court. “If I shall 
name any of the House of Lords as my witnesses, 
ean that exempt them from being judges?” The 
answer given by the Lord High Steward was, 
“No, my Lord, 1f your Lordship has any witnesses 
“among my Lords-here, they aay al testify for 
‘you, and yet remain in the capacity of your 
t judges, for my Lord of Strafford had a great 
‘gaany witnesses, who were. Peers.” 

Thus, though in this instance the judges.had to 
decide both the law and the fact, the knowledge 
of any one of them in no respéct formed an ob- 
jection to his deciding as a judge. 

I have said, also, that a juror cannot be exam- 
ined on oath to prove that he has made any decla- 
ration which would be a good cause to challenge 
him for favor. To support this position, I will 
trouble the honorable Court with two authorities. 
The first from Leitch’s edition of Hawkins, 2d 
vol., page 589, in the note. In the text itis men- 
tioned asa cause of challenge, “that a juror hath 
said the prisoner is guilty, or will be hanged, or 
the like,” &c. In the note it is stated that the 
prisoner shall not examine a juror, concerning 
such matter, on a voir dire, because it sounds in 
reproach. A 

-The second, from Cooke’s case, 1 Salk. 153, 
where it appears that Cooke, being indicted for 
high ‘treason, offered to ask the jurors when called, 
inorder to challenge them, “if they had not said 
he was guilty, or would be hanged.” And, by the 
court, “this isa good cause of challenge, but then 
the prisoner must prove it by witnesses, not out of 
the mouth of the juryman.”- 

_. With these observations, I shall rest the question 
asto what disqualifies a juror, and shall proceed 
te examine whether Basset was improperly or il- 
legally sworn upon that jury which tried Callen- 
der. Ihave shown that he might not only have 
formed, but delivered an opinion respecting the 
conduct of the criminal, and yet that, unless his 
declarations tended to prove that he did not mean 
to give a just and impartial verdict, but to decide 
against. propriety and right, he was competent to 
be sworn on the jury. The question which was 
put to the jurors by the court, no law required to 
‘be put, nor was any of the jurymen bound by any 
wto answer the question; and the judge was 
perfectly correct when he said, upon the counsel 
insistiug that the indictment should be read to the 
jurors; and that they should then be asked if they 
had -formed=or declared an opinion as to the 
charge in theindictment, thatthe court had already 


a meene a. 


formed the court that he had seen in the newspa- 
pers, extracts said to be taken from “ The. Pros- 
pect Before Us; that he had no knowledge 
whether they were truly extracted, but if they. 
were, and the context did not explain away the 
apparent meaning of the extracts, he had made 
up his opinion unequivocally that their author 
came within the provisions of the sedition law. 
But let us suppose that Mr. Basset had actually 
seen and read “The Prospect Before Us,” and 
had found the extracts fairly taken from it, and 
had formed and declared his opinion. that it was 
a publication which came within the sedition 
law.; as to Callender, it would have amounted to 
no more than this, that if he was the author -or 
publisher, and could not prove the truth of his 
charges, and had published them maliciously, to 
defame the President of the. United States, he 
ought to be punished. And what honest man 
ever thought differently? None, whom I ever 
heard speak of the book. Whether the extracts 
he had seen agreed with the contents of the book; 
whether the context supported the apparent mean- 
ing; whether the charges were true; whether 
Callender was the author or publisher; and if so, 
whether he wrote or published them maliciously 
to defame, &c., were subjects of which Mr. Basset 
was ignorant, and on which he had declared no 
opinion. On these questions he was at liberty 
freely to decide, according as the evidence in the 
ease should justify him. i 
But, it is said, this opinion formed, and declara- 
tion made, was improper, because they-say. the 
criminal ought to have the law and the fact both 
decided by the jury; and a juror should have his 
opinion as little made up on the law as on the fact.. 
Hence, then, we are to infer, that as want of 
knowledge of the law is the best qualification for 
a judge, so the ignorance of the law is the best 
qualification for a juror; and yet, we are told, 
that a juror has a Constitutional right to deter- 
mine the law, and that too, in defiance of the 
opinion of the court! Thus, it seems, the more 
ignorant they are, the greater our security for ob- 
taining a just decision! Jadmit, the greater their 
ignorance, the better will they be qualified for 
taking what is contended to be the due impression 
from the exercise of what, we are told, is the Con- 
stitutional right of counsel! : 
But, in this case, as appears from the testimony, 
there were others besides Callender, concerned in 
printing and publishing “The Prospect Before 
Us ;” suppose some other person, for instance, Mr. 
Rind, had also-been indicted; that, on the trial of 
Rind, Mr. Basset had served as a juror, and had 
found him guilty; that Callender had afterwards 
been brought to trial, and Mr.. Basset had been 
called as a juror, he could-not, be set aside, accord- 
ing to the authorities. I have produced, although 
in the ease of Rind he-had, and ‘that on oath, de= 
elared his: opinion of the law. : : 
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Mr. Basset, although being possessed.of a libe- | no hopes of saving him unless by establishing the 
ral fortune he doth not-now practice, was bred tó | unconstitutionality of that law. 
the law; his legal knowledge was such that he But even had Judge Chase known the political 
could not doubt but that such publications as “The | principles of Mr. Basset to have been federal, it 
. Prospect Before Us,” came under the provisions | would not have. justified him in excusing him 
of the sedition law.’ And it is, for this reason, | from being sworn ; nor would he have been justifi- 
that the Managers contend that he ought not to j ed in setting aside.a juror because he was a repub- 
have been sworn... Yes, sir, this very knowledge | lican, unless there had been in each case some 
of the law which rendered him a more proper | other legal objection. There is no distinction be~ 
character to.serve.on the jury, is by honorable | tween the two cases; the political principles of a. 
Managers insisted on as what ought to have been | man is not the test of his fitness to serve asa 
his disqualification! And yet- they contend that} juror. If.Mr. Basset had been exempted. from 
the-jury have the uncontrolable right to decide | being sworn on the jury in consequence of the- 
upon the law ! f ein scruples he suggested, the court ‘must have ex- 
Suppose, Mr. President, a person to be indicted | empted all who should make~similar excuses, or- 
for an assault and battery, or for burglary; if any | they must have given just cause for complaint.. 
person should be summoned on the jury who had | It was the duty of the court to direct-the jurors tò: 
so much common sense and general information; be sworn, as they were called, against whom 
as to know that the'man:who comes behind the: there was no legal objection. I flatter myself, I 
back of another and knocks him down, is-guilty | have sufficiently shown that, against Basset, there 
of an assault and-battery, he would be unfit to | was no suchi objection; that the judge was not 
serve as a juror in the first case; or to know that | only free from impropriety in directing him to be 
if a man breaks into a dwelling-house in the night | sworn, but that his conduct would have been. cen- 
time, and steals therefrom, such offender is guilty | surable had he acted otherwise; and here, sir, I 
of burglary, he would be equally unfit in the last | conclude my observations upon the second article 
case. i of impeachment. ` i a , 
-Hence, then, it follows that, in the opinion of! I now come, Mr. President, to the third article, 
the honorable Managers, that as judges ought to | wherein my honorable client is criminally charged 
have no previous knowledge of the law, relative; for the rejection of the evidence proposed to be 
to cases which are to be tried before them; so, | derived from Colonel John Taylor. 
also, jurors ought not to have any knowledge of -In this part of the case the facts are admitted. 
what is the law, in cases to be tried before them ; | The next question of law, therefore, which pre- 
and that if any:yuror, with such legal knowledge, | sents-itself for discussion is, whether or not Col. 
should be summoned, he ought not to be admitted | Taylor’s evidence ought to-have been received, or 
to serye, unless, indeed, he can be rendered prop-| was properly rejected. Here again I must ob- 
erly qualified by the application of the India rub- | serve that the honorable Managers, to support 
ber, or by the use of the Lethean waters; by the | their charge, resort to principles which are to me, 
one mode or the other, to be reduced to that happy | to the last extremity, strange and novel. ‘Weare 
state of ignorance thought by the Managers to be | told that the court has no right to order questions 
the essential requisite of a juror. which are meant to be put to a witness to be re- 
-I would, before I conclude this subject, remark | duced to writing. Nay, that the court have no 
upon:an observation made by one of the honora- | right to know what evidence is meant to be given 
ble Managers (Mr. Campbell;) he has charged | bythe witnesses, or its connexion with other tes- 
Judge Chase with having caused Mr. Basset to be | timony, or its bearing on the cause, but to receive 
sworn as one of the jury for the very purpose of | it drop by drop, as the counsel think proper to 
convicting Callender, from his knowledge of Bas- | deal it out. In answer to these extraordinary 
set’s political principles. . : ideas which we have had thus introduced, I must 
. My worthy colleague (Mr. Key) has with great | be permitted to assert that the court have, in my 
strength of argument shown that Judge Chase | opinion, an undoubted right to require of the coun- 
could not, from the facts proved, be otherwise | sel that they should ọpen their case, explain the 
than a stranger both to the person and to the`po- | nature of the evidence meant to be given, and on 
litical principles. of Mr. Basset. But I am aware | the production of a witness, state what they ex- 
that, in reply, it will be said the declaration Mr. | pect to prove by such witness. In the course of 
Basset made in court showed what were his polit- | my practice it has been the usual method of pro- 
ical sentiments. He only there declared that| ceeding for counsel to conduct themselves in this 
“ The Prospect Before Us,” if the extracts he had | manner, and on this subject McNally, in his rules 
seen were justified by the book; was-a seditious | of evidence, page 14, expressly lays it down asa 
publication. This.could be no proof that he was | rude, “that counsel ought not to call a witaess 
a federalist. I never knew a gentleman of any | without first opening to the court the nature of 
political principles that did not uniformly declare, the evidence they intend to examine into. This 
that if the sedition law was Constitutional, that| has been often solemnly adjudged, though not 
publication was clearly within the- provisions of | strictly adhered to in practice.” And in page 
the law. Even his counsel have declared that | second he gives us as the first rule, “that no evi- 
they did not appear on liis account, that they de- | dence ought to be admitied to any point but that 
spised the wretch, and considered him as a dis-. on. which the issue is joined.” But howisa court 
grace to society. They have declared they had.| to: prevent, and it is only the court which can 
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prevent, evidence being admitted. which is not 
pertinent to the point on which the issue is joined, 
unless they are first informed’ what évidence is 
mednt to be given? It is then upon the authority 
of McNally established that the court have the 
legal right to know what counsel mean to prove 
by a witness; and having that. right, they may 
exercise it whenever, in their discretion, they may 
think it necessary. ae : 

To determine, therefore, whether they acted 
correctly in rejecting the testimony of Colonel 
Taylor,let us examine what testimony they hoped 
to obtain from him; arid for this purpose, what 
were the questions proposed to be put to him.— 
They were, nt 

ist. Did you ever hear John Adams express any 
sentiments favorable to monarchy, or aristocracy, 
and what werethey? © 9 -.--. 

2d. Did you ever hear Mr. Adams, while Vice 
President, express his disapprobation of the fund- 
ing system? 0. 7 - 
Bd. Do you know whether Mr. Adams did not, 
in the year 1794, vote against the sequestration of 
British debts, and:also against the bill for suspend- 
ing intercourse. with Great Britain ?, 

Colonel Taylors testimony was offered as be- 
ing relevant only to one set of words stated in the 
two counts of the indictment, to wit: “he (mean- 
ing the said President of the United States) was 
a professed aristocrat; he (meaning the President 
of the United States) had proved faithful and 
serviceable to the’ British interest—(inuendo) 
against the interest and welfare of the United 
States.” : z 

Need I state to this honorable Court, that words 
which do notin themselves, or on the face of them, 
purport anything criminal, cannot be made so, or 
considered as libellous, but by laying an inuendo, 
giving them a criminal meaning, without which 
they would be innocent ; and, also, that the crim- 
inal meaning laid in the inuendo must be strictly 
proved ? 

Let ‘us now examine the set of words to which 
Colonel Taylor’s evidence was meant’to apply ; 
they were without any inuendo, as follows: “ He 
was a professed aristocrat; he had proved faithful 
and serviceable-to the British interest.” 

This sentence consists of two separate distinct 
clauses or parts; the first, that “he was a professed 
aristocrat ;” the second, that “he had proved faith- 
ful‘and serviceable to the British interest.” I ask 
this honorable Court if either of these clauses or 
parts, of themselves, and without an inuendo, 
carry with them any charge of criminality, or any 
thing libellous? To say that a man is an aristo- 
‘erat, a democrat, or a republican, is not of itself 
charging the person with anything criminal, nor 
4s it slanderous, unless indeed the charge is ac- 
‘companied with an inuendo, stating that, by the 
ithet soused, something very bad was intended ;. 
that Government would indeed merit. con- 
tin which a person should be punished upon 
charge. So, also, to say that a man-had 
been fai and serviceable to the British in- 
terest ‘char im with nothing criminal; and 
therefore ‘caiifidt be slanderous, because the Brit- 


ish and the American interest‘in many instances 
have been and may be the same. 

There may be a variety of instances in which 
the interest of two nations may concur. There 
have been many in which the interest of America . 
and -of Britain did concur; many also in which 
thé interest of America and France have com- 
bined. In the first instance a man may have been 
faithful and serviceable to Britain; in the other 
to France, without the violation of-any duty to 
the United States—without having been guilty 
of the least criminality. ca i 
» "he sentence then taken altogether, connecting 
the two clauses, does not of itself import anything 
criminal, and consequently is not slanderous, if it 
remained without any inuendo; and if it was free 
from an inuendo, being not slanderous, would not 
require any evidence relative thereto. Nay, it 
would be no part of the charge put in issue, for 
in legal construction. it is only such partof the 
‘publication stated in an indictment which is slan- 
derous ; that is the point in issue. ‘ ; 

-I will now, sir; read that part of the indictment 
in connexion with the inuendo: “He (meaning 
the President of the United States) was a pro- 
fessed aristocrat.” Here there being-no inuendo, 
this clause or part of the sentence rémains in its 
primitive innocency; he (meaning the President 
of the United States) had proved faithful and 
serviceable to Great Britain” This of itself, as I 
have observed, is perfectly innocent; but here 
comes the inuendo with its sting in its tail—“ in- 
uendo,-against the interest and welfare of the 
United States of America.” Thus it was only 
the latter clause in the sentence that was pre- 
sented as being libellous; and bow. was that part 
of the sentence to be justified? By showing that 
the President had, in the high station he had oc- 
eupied, prostituted his character by sacrificing the 
interest of the United States to the interest’ of 
Great Britain. And‘how was this justification to 
be proved? Not by any answer Mr. Taylor could 
give to the first question, for that, as far as his 
answer could have relation, could only relate to 
the first clause ; but that clause being of itself in- 
offensive, and not made criminal by any inuendo, 
was no part of the criminal charge in issue, but 
was merely introduced as being part of a sentence, 
the latter clause of which was only charged to be 
criminal. Any evidence from Colonel Taylor as 
to the first clause was therefore totally irrelevant, 
as not going to the point in issue, and as only go- 
ing to prove the truth of what was neither stated 
nor relied on as being criminal, and therefore was 
properly rejected by the court. 

As to the second question, to wit: “ Whether 
Mr. Adams, while Vice President, had expressed 
his disapprobation of the funding system?” The 
question could not be in any degree relevant to 
the one or the other clause in the sentence.— 
Whether Mr. Adams expressed his disapprobation 
while he.was Vice President, of the funding sys- 
tem, or not, could in no respect go to prove or 
disapprove his being a professed aristocrat, or his 
having sacrificed the interest of the United States 
to-the interest of Great Britain. The court there- 
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fore, considering this question totally irrelevant to 


the “point in issue,” did as was their-duty to do, 
they refused to suffer it to be put to the witness. 
So much for the two first-questions. We now 
come to the third, respecting. the votes of Mr. 
Adams, when Vice President; against the bill for 
the sequestration of British debts, and the bill for 
suspending intercourse with Great Britain. For 
the conduct of my. honorable-client in refusing to 


permit this question to be put to Colonel Taylor, 


two reasons may be assigned ; the first, that if the 
fact was as stated, it could not be proved by 
Golonel Taylor. -The second, that if the fact was 
established, it would. be totally immaterial to the 
issue... Colonel Taylor’s. evidence was not the 
best which the nature of the -case admitted. I 
will not say that the-traverser, in order to prove 
this vote, was under the ‘necessity of procuring a 


copy from the Journal of the Senate, properly 


authenticated by their clerk, but he certainly 


ought at least to have produced a printed copy of 


the votes and proceedings of the Senate as pub- 
lished by them. One thing at least is certain, 
that the traverser could not consistently, with 
rules of law, give parole evidence to establish the 
vote of Mr. Adams, and therefore that Colonel 
Taylor could not be legally examined on that sub- 
ject: But I will go-further in defence of my eli- 
ent, and will say, that if they had had the best 
possible evidence of the fact, if they had had an 
attested copy from the records of the Senate, the 
judge would have departed from his duty if he 
had permitted the evidence which was wished to 
have been obtained from Colonel Taylor to have 
been given to the jury. Ought any evidence to 
be given to a jury which is not proper and perti- 
“nent to prove the fact in issue, or to prove some 
fact from which the fact “in issue ought legally to 
be inferred—evidence not relevant to the point 
before the court and jury ?. Was not, as to this 
part of the charge, the fact in issue, whether Mr. 
Adams had swerved from his duty by intention- 


ally prostrating the interest and welfare of his’ 


country to the interest and welfare of Great Brit- 
ain? Should nota charge of so atrociousa nature 
be proved by some direct act of this criminal sac- 
rifice of the interests of the United States to the 
interest of Great Britain, or by the proof of some 
other act from which such criminal sacrifice must 
and ought on principles of law to be clearly and 
necessarily inferred? And what was the proof 
proposed to be offered for this purpose ? That upon 
the question whether British debts should be se- 
questered; and whether our intercourse with Great 
Britain should be suspended, after full diseussion 
oné-half the members of the Senate voted in favor 
of those’ measures, and one-half of the Senate 
against them; and that in this situation Mr. 
Adams thinking them of too hazardous a nature, 
and such as might involve our country in-a-war, 
did not choose to take upon himself so great a re- 
sponsibility as to give his casting voice in the 
affirmative. ; 

~- I have; Mr. President, neither time nor ihelina- 
tion to enter into a discussion of*either the pro- 
priety or policy of those measures, but I have no 


hesitation to express my belief, that the honorable 
members who voted foror against those measures, 
were equally actuated by the same purity of mo- 
tive. That those who voted on the one side or 
the other acted from the sincerest desire to pro- 
mote what they respectively considered the best 
interests of their country. 

Shall then the rejection of the evidence, that 
Mr. Adams, on measures’ in fieri on which the 
Senate was equally divided, gave his casting võte 
with the Senators whose political sentiments ac- 
corded with the then majority; and which evi- 
dence, if admitted, would have. proved nothing, 
be considered as a ground of impeachment? Isay 
evidence, which, if admitted, would have proved 
nothing; for that act of Mr. Adams certainly 
would not have proved that he had corruptly and 
wickedly sacrificed the interest and welfare of the 
United States to Great Britain; nor would it have 
proved anything, from which such sacrifice ought 
legally and necessarily to be inferred. Where is 
the man who would dare say, that the members 
of the Senate who voted for or against the bill for ` 
sequestration of British debts, and the suspension 


-of our intercourse with Great Britain, actéd from 


corrupt motives? Is there a member of this hon- 
orable Court who believes that the Senators who 
voted against those measures were actuated by a 
desire to promote the interest of Great Britain at 
the expense of their own country? Or, that those 
who voted in favor of those measures were ac- 
tuated by a. desire: to promote the interest of 
France at the same expense ? The heart of every 
member of this honorable Court, I am confident, 
revolts at theidea! Ought then any judge to have 
suffered this act of Mr. Adams to have been of- 
fered tc a jury as evidence directly to establish 
that he had wickedly and corruptly preferred the 
interest and welfare of Great Britain to that of 
the United States, or as an evidence from which 
the jury ought, upon legal principles, necessarily 
to infer that he had thusacted ? 

The judge who would have permitted such evi- 
dence to have been given for such purpose, in my 
opinion, ought much rather to be impeached for 
his conduct, than the judge who should reject it. 

It is the sole province of the court to determine 
what evidence shall go to the jury, either as prop- 
er, directly to prove the fact in issue, or to prove 


any facts from which that fact ought to be inferr- 


ed. The court are the sole judges of the compe- 
tency and admissibility of the evidence—the com- 
petency depends upon its legality ; the admissibil- 
ity upon its relevancy to the question in issue. If 
illegal, it is their duty to reject it; but though le- 
gal in its nature, yet if not relevant to the point in 
issue, it ought equally to be rejected; because its 
production only wastes time, and has a tendency 
to mislead the jury. ; Wy 

The right of the court to decide what evidence 
shall go to the jury I.never heard questioned till 
in the course of this trial. The honorable Mana- 
gers appear disposed to advocate a different doc- 
trine, and as they claim the right that the jury 
should decide the issue without regarding the opin- 
ion of the court as to the law, so they seem to-think 
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that the court ought not to restrict the evidence 
to the jury. And hence they have expressed 
some indignation against my honorable client, be- 
cause he told the counsel in Fries’s case that they 
might go on as they pleased, but still subject to 
the direction of the court as to what evidence they 
might offer. On that occasion they exclaimed 
‘the court took upon themselves to decide what 
evidence should go to the jury! But perhaps that 
evidence which might have been rejected might 
have influenced the decision of the jury, and as 
the jury have a right to decide the law, uncontrol- 
led by the court, they ought to have before them 
all that evidence which might possibly influence 
their decision ” Charming doctrine! Thus the 
jury are not only to decide the law on the issue, 
but likewise all questions of law which arise upon 
the proceedings in the cause and upon the evidence 
that is to be admitted. The honorable Managers 
seem fo forget that itis only’ in consequence of the. 
right ofthe jury to give a general verdict that they 
get incidentally ‘the power of deciding the law in 
any case, but that this cannot in any manner ena- 
ble them, either as to power or right, to have any 
control over the court in any collateral questions. 
- The maddest enthusiast that ever yet advocated 
the rights of jurors, has never questioned the right 
of the court to determine upon the competency and 
admissibility of evidence. Such being the law, it 
was the duty of Judge Chase, when the question 
meant to be established was, that Mr. Adams wick- 
edly and corruptly sacrificed the interest of the 
United States to Great Britain contrary to his du- 
ty, to prevent the vote of Mr. Adams on that oc- 
casion being givenin evidence to the jury, eitheras 
propér directly to prove the fact, or from which 
they ought necessarily toinferit. And I again re- 
peat, if he had suffered such evidence to have been 
aes to them as proper and relevant, he would 

ave beén much more deserving of impeachment. 
1 have stated that there are two ways of proving 
the issue—either by directly proving the fact in 
issue; or by proving some fact from which the fact 
in issue ought legally to be inferred; and that, in 
the one case-and the other, the court are the judges 
as to the competency and the admissibility of the 
testimony. But Lgo further; it is the court who 
have a right to determine whether or not the fact 
iñ issue ought to be inferred froma fact proved, 
of whatfact being proved will justify a jury in in- 
ferring and accordingly finding the fact in issue. 
I will, sir, explain my meaning—the question in 
issue is a grant or no grant of a tract of land; the 
grant is the fact to be established ; no grant can 
be produced, but evidence is given-of possession 
fora great length—a regular transference of the 
property as having been granted—payment of rents 
té:the successors of the supposed grantor, &c.; the 
‘eourt‘not only determine what testimony is proper 
16’ establish these facts, but they direct the jury 
that, if they believe the evidence, they then ought 
to find thatagrant had been given. On this point 
I refer to:Cowper, page 112, and 12 Coke, 2. So, 
sir, if, in atvaétion of indebitatus assumpsit for mo- 
ney due, thedefendant pleads the act of limitation, 
and ‘the plaintiff replies a promise to pay within į 


three years. If, on the trial of the cause the plain- 
tiff proves an acknowledgment of the debt within the 
limited time, the court-will instruct the jury, that, 
if they believe that fact, they ought to find from 
it, as being sufficient evidence for the purpose, the 
fact in issue, that he did promise to pay. . Yet, if 
the jury was to find a special verdict, stating that 
within three years the defendant had acknowl- 
edged the debt, the court could not give judgment, 
but must order a venire facias de novo, because 
the jury would not have found the fact in issue, 
but only a fact which was, as evidence, sufficient 
to have justified them to have found by their 
verdict that the defendant assume. Again, in the 
ease before supposed, if evidence was given to the 
jury that the defendant had acknowledged the 
debt as aforesaid, the court would instruct the 
jury that upon that evidence they ought to find 
the defendant had promised; and if the jury did 
not give their verdict for the plaintiff, the court 
would grant a new trial. So, sir, in an action of 
trover and conversion. If it was proved thatthe 
defendant had the thing in possession for the con- 
Version of which the suit was brought, and evi- 
dence is given that the plaintif demanded the 
article from the defendant, and that he refused to 
deliver it, though this is not itself a conversion, 
and if the jury was to find a special verdict stat- 
ing these facts, the court could not give judgment, 
yet the court would direct the jury, that, upon 
such fact being proved, they ought to find the fact 
in issue, to wit, the conversion; and if the jury 
was not to find for the plaintiff the court would 
grant a new trial. Again, in the case of an action 
brought to recover money, and the statute of lim- 
itation pleaded; if the defendant acknowledges 
the justice of the debt, but at the same time abso- 
lutely and unequivocally declares that he never 
will pay any part-of it, the court would: instruct 
the jury that upon such evidence they could not 
find for the plaintiff, for that the acknowledgment 
of the debt being only presumptive of a promise 
to pay, that presumption was taken away when 
the acknowledgment was accompanied with a 
direct unequivocal declaration that he never would 
pay any part of it. So im the case of trover and 
conversion, if the thing in question was large, 
heavy, and unwieldy, as a large piece of mahog- 
any or other timber, and when the delivery of it 
was demanded, the defendant was to refuse trou- 
bling himself on the occasion, but to direct him 
to where this ponderous article lay, and tell him 
that he might take it into his possession when he 
pleased ; the court would certainly say- there was 
no proof of conversion—the prima facie evidence 
being defeated by the circumstances of the case. 
I have introduced these cases by way of illus- 
tration; and to show that the court determines 
what is proper evidence to prove the fact.in issue, 
from what fact the fact in issue may be inferred, 
and also what evidence is admissible to prove 
this secondary fact; and therefore as the vote 
given by Mr. Adams of: which Callender wished 
to give evidence was not sufficient to prove di- 
rectly the charge that Mr. Adams had wickedly, 
and against his duty, sacrificed the interest of his 


469 


HISTORY OF CONGRESS. 


470 


Trial of Judge Chase. 


country to that of Great Britain—nor-was’ a fact | 


from‘ which the jury, on principles-of law, ought 
to have inferred it; and Iam- süre no person -will 
attempt to support the contrary, therefore, that my. 
honorable client instead of being impeachable for 
rejecting such evidence, would have exposed him- 
self to censure had he admitted it. 

Nor can I doubt-but:that the respectable coun- 


sel who were concerned for Callender, would have- 


cheerfully acquiesced in and approved of my 
honorable‘elient’s conduct in this respect, had. it 
not been ‘fora: cause, which ‘they honestly: ac- 
knowledged—their extreme ignorance of the law 
which relates to the doctrine of libels ; and which 
had‘induced them to.use every exertion.to obtain 
a ‘continuance of the cause to'a future term; that 
in the mean time, either in their own offices, or 
under the instruction of.some legal character, they 
might acquire a more accurate. knowledge of that 
branch of the law. An indulgence that itseems 
they could not prevail upon ‘the court. to give— 
for the refusal of which, however, I hope my honor- 
able client will not be thought impeachable: 

I have 1iow, sir,‘finished my observations on the 
third article, and am under the direction of this 
honorable Court whether I shall proceed to the 
fourth, ‘or wait till they take some refreshment. 
(It was ‘now three o’clock, and the Court adjourned 

* for- half an hour.) ; 
- [The Court having again met, Mr. MARTIN cone 
tinued. | : 

I shall now, sir, proceed to the fourth article, 
which charges the respondent’s conduct to have 
been marked during the whole course of the trial 
by manifest injustice, partiality, and intemperance. 
-From the: evidence. it certainly appears. that 
Judge Chase prevented. the counsel from arguing 
to the jury that the sedition law was unconstita- 
tional; and this seems to have given rise to'a 
great portion of the altercation and ill humor be- 
tween the.court and the bench. 

-'T:admit.that the Constitution gives to-a_crimi- 
nal the right of having counsel; but the Consti- 
tion has not defined the rights or duties of counsel, 
of to what extent they are to exercise them. “One 
thing, however, is certain; that they have no Con- 
stitutional right to, impose upon the court or mis- 
lead the jury. f . . 

`° When Callender’s counsel contended that if the 
jury have a right to decide questions of law, then 
the Constitution being the supreme law of the 
land, the jury must of course have the power of 
deciding on the constitutionality of a law; the 
judge might well say it was'a non sequitur. 

What has-been-allowed to the jurors as their in- 
cidental ‘right on the general.issue? Not to de- 
cide whether there is an existing. law; or whether 
a law is in force, but to.declare the true construc- 
tion of an existing law, and whether the case at 
ae comes within the.true-construction of such 

aw. k 


But those who- contend that the jury have. a 


right to determine the constitutionality of a law, 
insist not forthe power .of the-jury.to: decide its 


true construction and whether the prisoner’s case’ 
comes within it; but to decide whether what is} 


produced as law is not void, a’ mere nullity, a dead 
letter; or in other words whether such a law is in 
existence. . The maddest enthusiasts for the rights 
of jurors, their most zealous advocates, have never 
contended for such a right:before the cases of 
Fries--and Callender. Whether a law exists, 
whether a law has been enacted, whether a law 
has been-repealed, whether a law has become ob- 
solete or is inforce? The decision of these ques- 
tions hath always been allowed the exclusive 


‘right of the court. The power of the court to 


decide exclusively. upon -these questions hath 
never been before controverted.. Nay, the: very 
right claimed on behalf of jurors, that they may 


‘determine what is. the true construction of the 


law, and whether the case is within its. provisions, 
of itself necessarily presupposes, and is predicated 
upon the existence of a laip; the construction or 
meaning of which they are'to determine. It has 
indeed been seriously questioned, and that by gen- 
tlemen of great abilities, whether even the. Judi- 
ciary have a right to declare a law, passed by the 
Legislature, to be contrary to the Constitution 
and, therefore, void! I shall not enter into an 
examination of that question, but I have no hesi- 
tation in saying that a jury have no such righ 
that it never was intended they should have such 
right, and that if they had the right, we might as 
well be without a Constitution. ae: 
The first specific instance of my client’s unjust, 
partial, and antemperate conduct, which is stated 
in this fourth article .is, that he compelled the 
traverser’s counsel to reduce to writing the ques- 
tions which they meant to propound to Colonel 
Taylor. The correctness of this procedure will 
depend on the question whether the court had by 
law such a power, for if. such a power was poss 
sessed by them, it is to be presumed that they, on 
that occasion, exercised it according to their best 
discretion, nor can it be,inferred that their con- 
duct was criminal, because the procedure was 
novel in Virginia. There are cases in which the 
practice of a court may be. considered the law of 


‘the court; but:these are not in any manner analo- 


gous to the case in question; nor do- I find the 
practice of the State courts is obligatory “in any 
ease of this, kind on the courts of the United 
States.” My. honorable client did not consider 
what was usual in Virginia, but what was correct 
and proper; he knew that the law authorized him 
to make this demand. In Maryland, where he 
imbibed his legal knowledge, and where at. the 
bar and on the bench he had carried it into prac- 
tice, nothing was:more common than for ques- 
tions to be reduced: to writing at the request of 
counsel, or at the request of the court. If.counsel 
doubt of the propriety of the evidence meant to 
be drawn from the witness, or the correctness. of 
the question. meant to be propounded to him, they 
have a right to request it to be reduced to writing. 
So also,. if the court, without whose approbation 
no testimony can be given to a jury, and whose 
duty it is to prevent improper testimony to be 


‘given, has reason. to suspect an intention to intro- 


duce such evidence, they.have a right, and they 
ought to requite the questions to be. reduced: to 


ATL 
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writing, that there may be no misapprehension of 
the-tendency of the question, and that they may. 
more -deliberately decide whether it is proper to 
be put to the. witness. And in this case, the 
counsel were not required to reduce their questions 
to writing in the first instance, or before they had 
stated what they had meant.o prove, as bath been 
suggested. When Colonel Taylor was called and 
sworn, the court desired to be informed what they 
meant to prove by him. MeNally is an authority 
‘that in so doing they acted legally. The counsel 
stated the facts, to. prove which Colonel Taylor 
was called; upon which, the court doubting the 
admissibility of the testimony directed the ques- 
tion to be reduced to writing for their considera- 
tion. It. cannot for a moment. be. seriously con- 
tended, but that the court had a right. so to. do. 
As: my respectable. colleague (Mr.. Key) has ob- 
served, the practice of this honorable Court. dur- 
ing this trial, hath perfectly sanctioned that part 
of my élient’s conduct. -If at any. time a question 
has been put, the propriety of which..hath been 
doubted, it has been, directed to be reduced to wri- 
ting. .It is true; that this has been, principally, 
when an. objection has been made by the counsel ; 
hpt there can. be no. doubt, that if any honorable 
member of this court had apprehended the ques- 
tion to be improper, the court would have hada 
right, and would have directed the question to be 

ropounded in writing for their consideration. 
The propriety, the principle, in each case is the 
same. On this part of the charge I need not 
dwell any longer. 

The next instance of the judge’s conduct speci- 
fied in this article is his refusal to continue Cal- 
lender’s case to the next term, notwithstanding 
the:affidavit filed, and the applications made. On 
this subject, I shall‘not make many observations 
as to the law; but I may-venture to assert that 
the conduct of Judge Chase in this instance also 
appears to have been free from any corrupt or 


some time. Judge Chase, had he. wished that 
Callender should be deprived of a continuance of 
his cause, would have suffered them to file their 
general affidavit, but what. was his conduct?. De- 
sirous they should not improperly and hastily 
commit themselves; and lose advantages. to which 
| they might be entitled; he gave them a caution, 
and time till next day to profit by it. On the next 
day they did, it is true, filea special affidavit ; but 
this special affidavit, so drawn up, under the cau- 
tion given them by the court, is not such.as can, 
in any degree, stand the test of legal investiga- 
tion, even -under the authority which one of 
the honorable Managers (Mr. Rodney) hath this 
day introduced. Callender did not, in his affida- 
vit, state that he expected to be able to procure 
his witnesses at the next term, the term after, or 
at any term. He-also stated that there were cer- 
tain books necessary for his defence, but he could 
not.state that he had endeavored to procure them 
before, or that he expected to get them against the 
next term. And.surely, if when Callender wrote 
that libel, he founded any part of his charge upon 
books which had been published, he ought to have 
had them by him when he wrote and published, 
and to have kept them by him for his defence 
whenever he should be called upon to answer for 
that publication, and could have no right to claim 
a continuance for the purpose of obtaining such 
books. One of the honotable Managers, (Mr. 
Rodney) has this morning referred us to 6th vol. 
| Bacon’s Abridgment, from page 650 to 652, upon 
| the subject in contest, the mode of putting offa 
trial, and there, as he acknowledges, and as the 
authority enforces, “if there is any cause of sus- 
|‘ picion that delay is the object, the court should 
‘ be satisfied, from circumstances, that the. person 
‘absent is a material witness ; that the person ap- 
‘plying has been guilty of no laches or neglect; 
‘and that he is in reasonable expectation of being 
‘able to procure his attendance at some future 


oppressive motive or design; no part of his con- |‘ time.” That the court had, in Callender’s case, 
duct on this occasion has been produced to show | just reason to believe that delay was the sole ob- 
that he entertained a disposition to prevent Cal- | ject of the counsel, no person can doubt. Nay, 
lender from obtaining the testimony of his wit- | the counsel themselves have upon oath declared 
nesses, or deprive him of the necessary time to | that delay was their object; that they had.no 
procure their attendance. ‘Let it be recollected nope or expectation that witnesses could be of any 
that the first affidavit prepared and proposed to be | service to them; that they considered Callender’s 
filed in order to obtain.a continuance of the cause | cause desperate, if the law was Constitutional; 
was-a general affidavit. By the laws of England | and that their great object was to continue the 
a general affidavit is not sufficient.to entitle the | cause to another court, that it might not be tried by 
party to a continuance, and upon principles of law | my honorable client, of whose conduct in the case 
as adopted in England and the United States, at | of Fries they had heard, and against whom they 
least in Maryland, a supplemental affidavit can- | had formed, it seems, the most decided prejudices. 


not in a case of this nature be received. 

: If, then, Judge Chase had wished that Callender 
should have been, at all events, prevented froma 
‘continuance of his cause, he would have suffered 
them to file their general affidavit. 
sAceording to the laws of England, and so is 
iw. considered. in Maryland, to entitle the 
party:toa-continuance, he must file an affidavit 
showing what witnesses he wants—what he ex- 
pects to-ptove-by them—that-he has used due dil- 
igénce to.procure, them—and that he has a rea- 
sonable expectation to procure their attendanceat. 


This.authority, then, produced by the honorable 
| Managers, perfectly justifies the conduct. of my 
| client in refusing, upon that affidavit, to continue 
i the cause to the next term. The court was then 
sitting to hear the charges brought before them; 
it was their duty to have them determined with- 
out unnecessary delay, that if: the party was in- 
nocent he should be acquitted; if guilty, he should 
be brought to speedy punishment. The same 
honorable Manager has, from the same authority, 
shown “ that, upon the particular circumstances of 
‘the case the court. will make a rule for putting 
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‘ off the trial of a cause to the second term after 
Fthe tule for putting off the trial is made.” Iad- 
mit the law/and will therefore readily admit that 
if anaffidavit had been made by Callender, stat- 
ing that he expected to be ‘able to prove certain 
facts, stating what the facts were, by witnesses, 
who, from their -particular“ situation, could not 
with any probability be produced before the second 
term, after‘ the affidavit; and could then prob- 
‘ably be had, the court might with propriety, and 
perhaps ought to’have continued the cause to the 
second court, but no such affidavit was made; 
therefore; not having made out such a case, they 
have tio reason to complain that they had not the 
benefit of it. ‘They did not-even swear that they 
expected to be able to procure the attendance of 
their ‘witnesses at any time whatever. : 

~~ A casé has also been referred to in Cowper’s 
Reports, where: the defendant wanting the testi- 
mony of a witness who lived out of the jurisdic- 
tion of the court, and the court not having the 
power to issue a commission to obtain his testi- 
mony, the court declared that if the plaintiffs 
would not consent to have the deposition of such 
witnesses taken to be read at the trial, they would 
continue the cause indefinitely. The honorable 


Manager has further said, that though in England. 


the court cannot issue a commission to examine 
witnesses, yet here the court has a power to issue 
a commission for that purpose. The honorable 
Court will recollect that the case of Callender was 
a criminal prosecution. ‘I doubt whether the court 
has any power in a criminal case to: issue a com- 
mission to. examine witnesses for or against the 
prosecution. Ido not know of any law ‘which 
gives them that power. If the honorable Mana- 
gers know of such a law, they will be so obliging 
as to refer.us to it. But I will take up the objec- 
tion upon each view. Suppose a commission 
might have been issued, the counsel of Callender 
did not apply to the court to grant a commission, 
and to continue the cause till the commission was 
returiied; suppose a commission could not be 
issued, Callender’s counsel: did not apply to the 
‘Attorney General of the district for his consent 
that these witnésses should be examined where 
they lived, and théir deposition be read in evi- 
dence on the trial; they did notapply to the court 
for-their determination, that the counsel for this 
prosécution should consent to this, and that if he 
refused, the cause should on that ground be con- 
tinued.: Had they prayed a continuance on either 
of these grounds, and it had been refused, they 
might have had’some pretext under their authori- 
ties for complaint, but this ground they never at- 
tempted to take. SDS SE L 

Had they prayed for a commission, and the law 
authorized it, it is to be presumed the court would 
have granted it. If the courtcould not grant- a 
commission, and the defendant’s counsel had pro- 

osed that the depositions of absent. witnesses 
should be taken to be read at the trial, it is possi- 
ble the court would have continued the cause, un- 
less the prosecutor would have’ consented that 
depositions should be-thus taken. Hence, there- 


fore; on no principle doth it appear that there was | 


anything improper, incorrect, or illegal, in refus- 
ing a. continuance of the case of Callender. ` 
‘But, sir, there is another ground upon which 
the conduct of the court was strictly justifiable, 
in requesting to know by the deposition what the 
absent witnesses were expected to prove, and also 
iù- refusing to continue the cause. -Upon their 
own. statement, the witnesses wanted were only 
material to a few of the charges in the indictment. 
Their absence, therefore, could not be a sufficient 
reason to put off the trial. The Attorney might 
have struck out of the indictment those sets of 
words to which their- testimony was wanted, and 
proceeded to: the trial upon the other part of the 
charge. . And as the punishment both as to fine 
and imprisonment was discretionary, not exceed- 


Jinga certain sum and time, Callender was equal- 


ly in the power of the.court, convicted on a part, 
as if he had been convicted of the whole of the 
charges; and the court having the discretion, and 
having refused a continuance for the want of the 
testimony suggested, had it in their power, when 
they passed sentence, to throw out of their con- 
sideration those parts of the charge for which the 
testimony was wanted. 

- And on this subject, the case put by my respect- 
able colleague (Mr. Key) is perfectly in point; he 
supposed the case of a person indicted for stealing 
a horse, saddle, and bridle; to delay the trial, the 
prisoner suggests the want of witnesses ; the court 
compel him:to declare in his affidavit what he ex- 
pects to prove by them. It appears that he only 
wants to prove that the bridle was his own ! This, 
surely, would be no cause for delaying the trial. 
The prosecutor might instantly strike out of the 
indictment the bridle, and there could not be the 
least pretext for not going to trial upon the residue 
of the charge—the stealing the horse and saddle. 
So in Callender’s case, the want.of witnesses to 
justify as to a few sets of words could afford no 
reasonable cause why he should not be tried upon 
a dozen or more sets of libellous words, charged 
in the indictment, as to which he did not pretend 
to allege that he wanted a witness. 

In Maryland, it has ever been.the practice to 
try criminal prosecutions of what nature soever at 
the first court, if practicable, and not to continue 
them unless some legal cause is shown. Judge 
Chase had been accustomed to this mode of pro- 


‘cedure. It was in Maryland that he acquired the 


first rudiments of law. Jt was in that State that 
his legal knowledge was matured by. practice. 

Why should capital cases, rather than inferior 
crimes, be tried at the first court ? The honorable 
Managers admit that itis the general rule not.to 
continue, but to try at the first term, capital cases. 
Surely if indulgence, if delay is necessary in any 
case, it isin a capital case, where life is at risk; 
where an injury, if done, is irretrievable ! 

There are mary reasons which show the pro- 
priety that prosecutions of every ‘kind should be 
decided with as little delay as possible. One. of 
the principles as to criminal jurisprudence, as 


Governor Claiborne has justly observed, is, that 


though punishmentsshould be mild, yetthey ought 
to be speedy; by having an immediate decision 
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there. is a great. certainty that the criminal shall 
not elude justice by flight. « The expense, whether 
to the criminal ‘or to the public, is increased by 
delay ; delay also hazards the loss of. testimony 
by the death or absence of witnesses; and there- 
fore diminishes the chance of having justice done, 
either. to the party or-to the public, the one or the 
other of whom may be essentially injured for want 
of. testimony, which might have been had -if the 
trial-had not been delayed; but even if witnessess 


live, and can be had atthe trial, yet the lapse of 


time impairs memory, and their testimény cannot 
be relied upon in the same manner as if they were 
examined immediately after the transaction, when 
-every circumstance would be fresh in their mem- 
ory. These, with many other reasons-‘which might 
be‘given, have actuated our courts of justice in 
Maryland, never to continue ‘criminal prosecu- 
tions of any kind, if it can be avoided; and show 
the propriety oftheir conduct. ~ f 

‘The next specification, in.this article, of impro- 
onduct in the judge;is,thathe “used unusual, 
e; and contemptuous expressions towards the 
t prisoner’s. counsel; and insinuated that they 
‘ wished to excite the public fears and indignation, 
‘ and to produce that insubordination to the law, to 
‘ which the conduct of thejudgedidat thesametime 
f manifestly tend.” As to this part of the charge, 
there is but little of a legal nature contained in it, 
I shall therefore hastily pass over it. If true, it 


seems to be rather a violation of the principles of 


politeness, than of the principles of law; rather 
_ the want of decorum, than the commission ofa 
high crime and misdemeanor. Iwill readily agree 
that my honorable client has more of the “fortiter 
in re” than the “suaviter in modo,” and that his 
character may in some respects be considered to 
beara stronger resemblance to that of Lord Thur- 
low than to that of Lord Chesterfield ; yet Lord 
Thurlow has ever been esteemed a great legal 
character, and an enlightened judge. - ; 
‘But let me ask this honorable Court whether 
there isnot great reason to believe that the senti- 
ments my honorable client expressed with respect 
to the conduct of the counsel, and their object, was 
post and correct?.. What was the conduct of Cal- 
ender’s counsel? Was it not such as immediately 
„tended to inflamé the minds of the bystanders, and 
to-excite their indignation against the court, and 
highly insulting to the judges? In the first place, 
they*endeavored to obtain a continuance of. the 
cause to the next court, merely with an intention 
to procure delay, and to prevent the cause being 
tried before Judge Chase, acknowledging that they 
had-no hopes or-expectation from any testimony 
to.save their client if the law was determined to 
be Constitutional; and yet they. brought forward 
their client to:swear just what they pleased, in 
order. to procure this delay, with respéct to the 
necéssity of- witnesses, whose testimony they ac- 
snowledge they were conscious could be -of no 


Sir, it appears from their own evidence that, Cal- 
lender would have submitted to the court, but for 
their interference; that they volunteered on the 


| occasion not for kim, but for their cause ; and yet 


the. volunteers wanted. the court to give’ them. to 
another term to prepare themselves, and. made 
Callender swear what they pleased'to effect their 
purpose.” ‘They said they were not well acquainted 
with the law upon libels, and therefore. wanted 
time to examine the subject; but surely when per- 
sons undertake to volunteer their services on any 


subject, they ought to be masters of it, and are en- 


titled to no indulgence of delay. And as they de- 
clare they had formed the determination, on the 
first instance of-an indictment under the sedition 


law, to come forward and volunteer their services 


for the sake not of the man, but of their cause, 


common decency to the court, and a proper re- 


spect for themselves, ought to have dictated to them 
inthe interim to have made themselves fally ac- 
quainted with all the law-relative to that subject 
in Which they had-thus determined officiously- to 
interpose: ore SE tg i 

In thé next place, when the jury were about to 
be sworn, they challenged the array im order. to 
set aside the whole panel. - Such challenge can 
never. be made correctly, but for the jury being 
returned by an officer not authorized, or for unfair 
and partial dealings in the officer who summons 
the jury. The reason assigned was that.one of 
the jurors who was returned had expressed senti- 
ments inimical to Callender. This, if true, might 
be.a good cause to challenge- the individual juror 
for favor, but no boy, who had read in an office 
six months, would have supposed this a sufficient 
cause to have challenged the array, unless it had 
been further alleged that the marshal knew the 


juror had expressed such sentiments before he had 


summoned him, and had summoned him for that 
reason; which was not suggested. Is it possible 
to believe that legal characters of so great estima- 
tion, that one of them was then the Attorney Gen- 
eral of the State of Virginia, another almost im- 
mediately after appointed Attorney General of the 
United States for the district of Virginia, and:the 
third, appointed one of the chancellors of that State, 
should have been so utterly ignorant of the law 
relative to the challenge of the array, as.to have 
made the motion. they did? If not, it must be 
presumed their conduct was influenced by a wish 
to embarrass the court; to hold ‘up the prosecution 
as oppressive ; to excite public indignation against 
the court and the Government, who endeavored 
to enforce it, by attempting to impress a belief on 
the public: mind, that even their marshal had, in 
the very beginning, violated his duty to gratify 
the wishes of an oppressive Government, and that 
for that purpose he had unfairly packed a jury! 
Was not this immediately, was it not designedly 
done-for the. purpose of exciting public indigna- 
tion? What-was the conduct of the same coun- 


sel when the court desired them to reduce to writ- 


ing the questions they meant to propound to Col- 


jonel Taylor? They have declared-they hesitated 
y | whether they would do it; and-before they did 
q{eomply with the -courts difection, they made a 
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direet-effort:to hold up to the bystanders that the 
court was acting with oppression and partiality, 
to the prejudice of Callender, by imposing on his 
counsel difficulties and impositions which the court 
had not imposed upon the counsel for the prosecu- 
tion!) Whereas in fact:the-counsel for the prose- 
cution had fairly stated the testimony he meant 
to offer, before he produced his witnesses, having 
no desire that: the jury should-pbe surprised with 
improper eyidence,—whereas the counsel for Cal- 
lender wished to have witnesses examined to the 
jury, without the least previous disclosure, to the 


jury or court, of the evidence meant by them to. 


be givén; most evidently that they might have 
testimony illegal thus imposed upon them;.and 
because they were, by the. correct interposition of 
the. court, defeated in this object, they could not 
consent even to let this act of the court pass, with- 
out a direct attempt to impress upon the bystand- 
ers that it was another instance of the unfair and 
oppressive conduct of the court, which: ought to 
excite their indignation! And here Jet'this hon- 
orable Court remember that Callender, in his Pros- 
pect Before Us, had in the most solemn manner 
appealed to the State of Virginia, that if ever the 
time should come, when the Government of the 
United States should attempt to prosecute him 
and make him a victim under the sedition law, 
that State was bound under every principle of in- 
terest, of justice, and of the claims he had upon 
them, to come forward, and at gll risks and by all 
means to protect him. -Is there not, sir, great rea- 
son to believe, that the object of counsel was to 
second this appeal so made by Callender, and to 
induce-the people of Virginia to come forward to 
save their client from the pretended oppression of 
Government,—to rescue him from their fangs! 


One of the gentlemen who was counsel for Cal- 


lender, has told us, that whenever a prosecution 
should be attempted under the sedition law, he 
had formed the determination to come forward 
and prove its unconstitutionality. That, in’ con- 
sequenée of this determination in Callender’s case, 
and only for that purpose, he did appear in order 
to argue its unconstitutionality. _ He has told us 
further, that he. had no hopes of convincing the 
court, and scarcely the faintest expectation of in- 
ducing the jury to believe that the sedition law 
was unconstitutional; but yet, that he wished to 
argue the question, with a view of making a 
proper impression upon the public mind ; and yet 
he has disclosed to us upon his oath, that when 
the court had. charged him with wishing to ad- 
dress himself to the populace and not to the court, 
he denied the charge, and told the court he only 
wanted to address himself to and to be heard by 
the court, and did not wish to be heard by the 
jury and by the, bystanders! When, at the same 
time, he knew he could not be heard by the court 
without also being heard by the jury and the by- 
standers, unless they had all been; a thing un- 
known, sent .out of. the. court-house; or what is 
equally unknown, had their ears stuffed with cot- 
ton, or filled with wax;.and-yet the same gentle- 
man has’said on oath, notwithstanding that- dec- 
laration, that. it- was his chief, almost his sole, 


object upon that subject, to be heard by the by- 
standers, and on them to make proper impres- 
sions! What barefaced, what. unequalled hypoc- 
risy doth he admit he practised on that occasion! 
What egregious trifling wtth the court! But, I 
“would ask this honorable Court, what were the 
impressions which Mr. Hay. was so. solicitous to 
make on the people? Was it merely to convince 
them that the sedition law was unconstitutional, 
and ought not to be enforced ? Had not the Legis- 
lature of his State, some time before, denounced 


‘this law.as unconstitutional, and. destructive to 


liberty 2. Had they not circulated the denuncia- 
tion throughout every part of their own. State, 
and sent it to every Legislature in the Union? 
Do not let me here be misunderstood to censure 
that honorable body,.or to question the propriety 
of their conduct, or thé-rectitude of their motives ; 
far be it from me to doubt that they honestly be- 
lieved the law to be unconstitutional; and fraught 
with all the evils which they suggested would 
flow from its execution ; and, therefore, that they 
thought it a sacred duty to act as they did. Tam 
not in the habit of questioning the motives which 
anaes pute or private bodies; it is my duty 
to leave that question to their own consciences 
and to their God; I myself view them in the 
most favorable light. I only mean to state, as a 
fact, a transaction of notoriety ; but can it possi- 
bly be supposed, after this, the people of Virginia 
wanted a speech from Mr. Hay, to induce them 


.to consider the sedition’ law unconstitutional, or 


could he expect that those who doubted, after be- 
ing so well acquainted with the sentiments and 
conduct of their Legislature, would be made con- 
verts by anything they should hear from him? No, 
sir, no person can think it. What, then, was his © 
motive? Was it not to impress on the people 
that, not only an unconstitutional, oppressive law, 
was about to be enforced, but also that the court, 
in order to enforce it, was.acting in the most un- 
fair and oppressive manner, as well as the mar- 
shal; and thereby to inflame the resentment and 
indignation of the populace against the court? I 
will not say that he really wished so far to have 
excited their violence against my honorable client 
as to have endangered his life; but it is impossi- 
ble that I should doubt but that it would have 
given him pleasure, that their violence should 
have been so far, at least, excited, as to have in- 


| timidated the court from executing this obnoxious 


law. ea i 
When my honorable client went from Baltimore 
to Richmond, to hold the circuit court, he knew 
how violently that State was opposed to the en- 
forcement of this law; but he equally knew that 
it was his duty to carry it into execution, without 
regard to the sentiments of any portion of the 
community, or however disagreeable it might be 
to them. Under these circumstances he went to 
Richmond, and found the counsel, from the first 
step in this cause, attempting, as he could not but 
consider it, to inflame the audience and: excite 


their indignation againsthim. My honorable cli- 


ent, who well knows mankind, and has.been.ac- 


customed to popular assemblies, appears: to have. 


479 


HISTORY OF CONGRESS. 


480 


Trial of Judge Chase. 


‘been anxious, as his best security, to keep the by- 
Standers in good humor, and to amuse them at 
the.expense of the very persons who were endeav- 
oring to excite the irrascibility of the audience 
against him... Hence*the mirth, the humor, the 
facetiousness, by. which his conduct was’ marked 
during the trial; and which, most fortunately, 
was attended. with the happy consequence, he 
hoped from it, for it is admitted that-he kept. the 
bystanders in great good’ humor, ‘and éxcited 
“peals of laughter at the expense of the counsel, as 
the witness very justly concludes, for he says, 
“the counsel did not appear to join in the laugh.” 
And this, sir, möst satisfactorily accounts for the 
more.than usual exertion of his facetious talents 
on the trial of Callender; and I doubt not was the 
real. cause of that exertion. ‘ . 
_ Among the different charges made against Judge 
_ Chase of rudeness, and unusual:language by him 
used towards the counsel of Callender, we find it 
stated that, when the judge had repeatedly de- 
lated: the counsel: could. not be permitted to ar- 
gue'to the jury the constitutionality of the law, 
and one of the counsel, who. appears to have felt 
particularly sore-on the occasion, still urging that 
question to the jury, the judge interrupted him, 
and declared that the counsel of Callender had, 
from the first, mistaken the law, and that they 
had persisted in pressing their mistakes on the 
court. Never was a more proper or correct ex- 
pression used by a judge. Never, I believe, did 
the conduct of lawyers more fully justify such a 
charge! And, if the abilities of the counsel are as 
great as they are represented to be, it is almost 
impossible not to believe their errors were inten- 
tional, and with the express view to. embarrass 
` the: court. In the first place, they insisted that 
the jury; not the court, was, on the indictment of 
. Callender, to assess the fine which should be im- 


posed on him, if found guilty. This was oneof their | 


errors, and a most egregious error it was.- And 
‘yet, my honorable client has been charged with 
rudeness for calling it, as one witness states, “a 
wild notion ;* or, as Mr. Robertson has it in his 
short-hand, “a mistaken notion.” Hither of these 
expressions was, in my- opinion, extremely mild. 
I, sir, should not have hesitated in calling ita mad 
notion. : $ 
<The idea that the array. was to be quashed, be- 
cause there was returned an individual juror who 
was Supposed to be liable to be challenged, was 
another mistake; a mistake that even a schvol- 
boy in law could scarcely be expected to have 
made. The affidavit, so incorrectly drawn, and 
their insisting on a continuance of their cause in 
conseqgence of that incorrect affidavit, was another 
“mistake. 


then, whether, when the counsel had been guilty 
of all these mistakes, it- did not perfectly justify 
my honorable client. in. the expressions he used, 
that they had been from the first mistaken, and 
that they had continued throughout pressing. their 
mistakes upon the court? Nay, did it not justify 
the observation used by him, which has been urged 
as most exceptionable, “ that they must:know bet- 
ter; and that their conduct was intended :to:influ- 
ence the bystanders?” That.the counsel?s great 
object was to give an impression to the-people‘has 
been acknowledged on oath and the court must 
have had a very moderate idea, indeed, of the le- 
gal abilities of Callende?’s. counsel, if they: could 
have supposed such a succession-of errors to have 
arisen from ignorance. Bah 
But the judge is also charged with great rude- 
ness in the manner in which he replied in one 


patt of the argument to Mr. Wirt, just at a time 


when that gentleman had finished a:syllogism, 
by replying that it was a non sequitur. . I will 
state the transaction: Mr. Wirt.having,.as. he 
supposed, established the position, that. the jury 
had aright to decide the law’as well as the, fact, 
he proceeded to.state that the Constitution was 
the supreme law of the land, and, therefore, that 
since the jury had a right to decide the law, and 
the Constitution was also the law, the jury must 
certainly have a right to decide the constitution- 
ality of a law made under it ; and this conclusion 
was, as he declared, perfectly syllogisti¢.....As 
Mr. Wirt had assumed the character of a logician 
in his argument, nothing could be more. natural 
than for the judge, in his answer, to assume. the 
same character ; he therefore replied, like a logi- 
cian, “a non sequitur, sir”—the correct. answer 
to a syllogism, which is rather’ lame. in-its: con- 
clusion. But it seems this answer was accompa- 
nied by a certain bow. As bows, sir, according.to 
the manner they are made, may, like words, ac- 
cording to the manner they are uttered, convey 
very different meanings; and as it is as, difficult 
to determine the merit or demerit of-a bow with- 
out having seen it, as it is the cxpression-of words 
without havingheard them; to discover, therefore, 
whether there was anything rude or improper in 
this bow, I could have wished that the witness, 
who complained so much of its effect, had given us 
a fac simile of it. Had we been favored not only 
with. the answer, but also with.a.complete fac 
simile of the bow, we might have been enabled to 
have judged of the propriety of my honorable cli- 
ents conduct in this instance. But it seems this 
bow, together. with the “non sequitur,” ‘entirely 
discomfitted poor Mr. Wirt, and down. he sat 
“and never word spake more!” If so; it was a 
saving of time. But we have no'proof that Mr. 


` An additional mistake was, their idea that the | Wirt meant to have-proceeded any further in.the 
court had no right to know what testimony they | argument, even had he not been encountered with 
<sMaeant-should: be given by the witness produced, | 


“and that it was impropor to require that the ques- 
‘lons-meéant to be propounded to Colonel Taylor, 
shotld be reduced to writing: And the attempt 
too ftom the jury a decision that the- sedi- 
tion- Taw was unconstitutional, in which they sò 
pertindciously persisted; was also an error. Task, 


this formidable bow and non sequitur.. And the 
presumption is, that having .condensed-the whole 
force of his argument into a syllogistic form, and, 
finding his syllogism did not produce the convic- 
tion intended, he took his seat. without wishing to 
spend more of his breath in what, after the failure 
of his logical talents, he no doubt. considered:a 
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fruitless attempt. 
Wirt. Heisa gentleman mild and polite in his 
manners; he was treated by the court with po- 
liteness. He did not persist in addressing the jury 
contrary to the decisions ofthe court ; he, there- 
fore, met with no interruptions. 

We have now more- particularly to discuss the 
charges made against Judge Chase, as they relate 
to Mr. Hay, the other counsel for Callender. Mr. 
Hay insisted that the indictment could not be sup- 
ported, because- the title of Callender’s publica- 
tion, parts.of which were charged to be libellous, 
was not inserted in the indictment, to wit, because 
it was not stated in the indictment that the book, 
which: contained the libellous matter was called 
“ The Prospect Before Us.? And to support this 
objection, he went on to prove that, when an in- 
dictment states libellous writings in tenor follow- 
ing, the libellous part of the writing set forth, and 
on -which the indictment is found, must be set 
forth “verbatim et literatim !? - There was no 
attempt to shew that any expression in the indict- 
ment was not stated correctly both verbally and 
literally, as published-by Callender. The indict- 
ment did not charge the title of the book as being 
libellous. It did not notice the title of the book 
in any manner. If the title of the book was ne- 
cessary to have been inserted, which I deny, there 
could not have been a more absurd or inconclu- 
sive argument to support the position, than that 
upon which Hay relied ; and the judge showed 
great temper in merely exposing it to ridieule in 
the manner he did, by observing that, as he in- 
sisted the libellous matter should be set out verba- 
tim et literatim, he wondered he had not also in- 
sisted it should be set forth punctuatim. An ob- 
servation, by the by, which, perhaps, contained 
full as much of good sense as of smartness, since 
we all know the same words written ‘or printed, 
will be liable to different constructions, and con- 
vey. very different meanings, as they are punctu- 
ated. Mr. Hay, it appears from his own testimo- 
ny, as well as the testimony of the other witness- 
es, was guilty of very improper conduct to the 
court. He insisted that, if the prisoner was con- 
victed upon that indictment, he might again be 
indicted for the same offence, and could not de- 
fend himself by the conviction on the indictment 
then before the court. When the court assured 
him he was mistaken in the law, Mr. Hay still 
persisted, and declared that he should not be more 
surprised, even if Mr. Callender should again be 
indicted for the same offence, and should be 
punished a second time for the same offence, 
than he was surprised. at the indictment then 
before the court, and the attempt to punish 
Callender in consequence of that indictment. 
What language, I pray you, could be used to the 
court, but in reality addressed to the populace, 
more derogatory to the then Administration, as 
being unprincipled and oppressive, or containing 
a more direct attack upon the integrity of the 
judges, holding them up as the venal tools of the 
then Administration, ready. to be the instruments 
of its oppression ! 

‘What: was also: the final conduct of Mr.. Hay, 

Sth Con. 2d SEs.—16 ` 


Mr. Nicholas followed Mr.. 


when having repeatedly attempted to argue to 
the jury against the direction of the court, and 
having as repeatedly been interrupted and stopped 
by the court? He took up his papers to with- 
draw; upon which the court told him, if he 
pleased: he might proceed. His answer was, “I 
will not.” - When the court further observed, you 
will not Mr. Hay be captious, go on if you please 
in any manner you choose, and we will not inter- 
rupt you. Even then, when in my opinion the 
court had, as in Fries’s case, made improper con- 
cessions, what was his answer? “Tam not cap- 
tious, but Iwill not proceed.” And he folded up 
his papers and withdrew. l 

How came he thus to act? As fo Callender, 
he acknowledges he despised the wretch ; that his 
object was to serve the cause, not Callender. 
‘How was he to serve the cause? By giving an 
impression to the public mind. What impression 
did he wish to give? By holding up the idea of 
oppression on the part of the Government, and 
corruption on the part of the court. But finding 
himself thus foiled in his attempt by the superior 
abilities of my honorable client, and his superior 
knowledge of mankind; finding that instead of 
exciting indignation against my client, my client 
most fortunately had excited against him the 
laughter and ridicule of the auditors, he went out 
in a passion. At the same time, even the manner 
in which he left the court showed his wish to 
impress the public mind, as far as possible, with 
sentiments disadvantageous to the court. And 
as to the interruptions Mr. Hay received, they are 
clearly proved to be in consequence of his perti- 
naciously attempting to act contrary to the direc- 
tion of the court, and in that case the only ques- 
tion could be, whether the court or Mr. Hay had 
the control over the other. 

But, sir, there is another charge which has been 
made against my honorable client, to justify that 
part of the article which accuses him of rudeness. 
It is said that speaking of Callender’s counsel, 
or addressing himself to them, he called them 
“young gentlemen.” To me it appears astonish- 
ing that these expressions, if used by the judge, 
should be thought reproachful. to the counsel, or 
a proper subject of a criminal charge ; and it gave 
me real pleasure to find that Mr. Nicholas, whose 
whole conduct marks him as a gentleman, did 
not consider them as offensive. He has observed 
that he was young at the time, and whoever has 
seen him as a witness, must be convinced of the 
trùth of his assertion. But we are told that Mr. 
Wirt was at that time about thirty years of age, 
had been a married man, and was then a widower. 
It doth not appear that Judge Chase knew of 
these circumstances; but if he had, considering 
that Mr. Wirt was a widower, he certainly erred 
on the right side, if it was an error, in calling him 
a young gentleman. But, sir, let it be considered 
that my honorable client has been stated by the 
honorable Managers, to be nearly three score and 
ten. let also his great legal attainments be consid- 
ered, and let me ask, if any person can think his 
addressing gentlemen,so much inferior to himself - 


‘in age and knowledge, by the epithet of “young. 
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gentlemen,” offensive to them, much less crimi- 


nal as to the public? But as another iastance of | 
his rudeness we are told, that, addressing himself 


to Mr. Wirt, who observed that “he was going 
on,” the judge replied, “ No, sir, I am going on, 
therefore sit down, sir.” This address was made 
by the judge to Mr. Wirt, when he (the judge) 
was about to give a long opinion to him and the 
counsel employed with him, which opinion, upon 
Mr. Wirt’s sitting down, the court did give: and 
pray, sir, was there the least impropriety in a sit- 
uation of that nature, that the court should desire 
the counsel to be silent and to take their seats? 
Before Judge Chase went from Baltimore to 
hold the circuit court at Richmond, he knew that 
the sedition law had been violated in Virginia. I 
had myself put into his hands “The Prospect Be- 
fore Us.” He felt it his duty to enforce the laws 
of his country. What, sir, is a judge in one part 
of the United States to permit the breach of our 
laws to go unpunished because they are there un- 
popular, and in another part to carry them into 
execution, because there they may be thought 
wise and salutary? And would you really wish 
your judges, instead of acting from principle, to 
court only the applause of their auditors? Would 
you wishthem to be what Sir Michael Foster has 
so correctly stated, the most contemptible of all 
characters, popular judges; judges who look for- 
ward, in all their decisions, not for the applause 
of the wise and good, of their own consciences, 
of their God, but of the rabble, or any prevailing 
party? I flatter myself that this honorable Sen- 
ate will never, by their decision, sanction such 
principles! Our Government is not, as we say, 
tyrannical, nor acting on whim or caprice. We 
boast of it as being a Government of laws. But 
how can it be such, unless the laws, while they 
exist, are sacredly and impartially, without regard 
to popularity, carried into execution? What, sir, 
shall judges discriminate? Shall they be per- 
mitted to say, “this law I will execute, and that 
I will not; because in the one case I may be ben- 
efitted, in the other Í might make myself enemies?” 
And would you really wish to live under a Gov- 
ernment where your laws were thus adminis- 
tered? Would you really wish for such unprin- 
cipled, such time-serving judges? No, sir, you 
would not. You will with me say, “Give me 
the. judge who will firmly, boldly, nay, even 
sternly, perform his duty, equally uninfiuenced, 
equally unintimidated by the “Instantis vultus 
tyranni, or the “ardor civium prava jubentium !” 
Such are the judges we ought to have; such I 
hope we have, and shall have. Our property, our 
liberty, our lives, can only be protected and se- 
cured by such judges. With this honorable Court 
it remains, whether we shall have such judges! 
--The remaining part of this charge states that 
my: honorable client “ betrayed an indecent solici- 
tude for the conviction of the accused, unbecom- 
ing even.a public prosecutor, and as highly dis- 
graceful to, the character of a judge as it was sub- 
_ Versive of justice!” I am not certain, sir, whe- 
ther I exactly’ know what is here meant by a pub- 


lic prosecutor. If-thereby is meant the public. 


officer who prosecutes those charged with being 
guilty of crimes against the public, I am indeed 
sorry to find that those officers, so necessary, are 
holden by the House of Representatives of the 
United States in so incorrect a point of view. I 
deny, sir, the propriety of the remark, and must 
be permitted to rescue the public prosecutor from 
a remark so derogatory. He is as much the pro- 
tector of innocence as the avenger of guilt;. his 
duties are as clearly marked’ as those of a judge. 
They have both one common object in view, 
though acting in different characters. The pros- 
ecutor and the judge are equally bound to shield 
the innocent and to punish the guilty. The pros- 
ecutor does the same benefit to his country by 
saving the innocent from punishment as by pre- 
venting the guilty from impunity. Neither the 


|judge nor the prosecutor ought to attempt to in- 
jure innocence. It is equally the duty of both to 


punish guilt. Such, sir, are my ideas; such, sir, 
I have ever understood the duties of an office, 
which I have held in the State of Maryland for 
twenty-seven years or more; and if my conduct 
had not been during that period consonant to 
these sentiments, I should indeed feel myself de- 
graded and dishonored. 

I have now, Mr. President, gone through the 
observations which have appeared to me neces- 
sary upon the four first articles. If I have been 
thought tedious, my apology is the respect I feel 
for the dignified source from which these charges 
have proceeded; from my inability to decide 
which of the charges the honorable Managers 
will most rely upon in their conclusion, and the 
consequent necessity of dilating upon them all; 
sensible of the extreme danger that, for want of 
exertions which indeed require greater abilities 
than I am able to bring into action, erroneous 
impressions should remain in any instance upon 
the minds of this honorable Court, in a case of 
such public magnitude, and in which my honor- 
able client is so deeply interested, for his sake, for 
the sake of my country, I have felt it a sacred 
duty to exert those few talents which Providence 
hath been pleased to bestow upon me! 

[It was now five o’clock, when Mr. Martin in- 
formed the Senate that he had not breakfasted 
that morning, and had not during that day taken 
any refreshment of any kind, except two glasses 
of wine and water; that the fifth and sixth arti- 
cles yet remained to be investigated by him, as 
being altogether of a legal natare; and that he 
felt himself too much exhausted to proveed—soli- 
cited the indulgence of the Court to permit him 
to conclude on Monday, which was granted, and 
the Court accordingly adjourned.] 


Mownpay, February 28. 


Mr. Martin proceeded as follows: » 

After having returned my very sincere thanks 
to this honorable Court for their polite attention 
on Saturday, in giving me time till this morning, 
I will now proceed to the further investigation of 
the case in which we are engaged. But before I 
call your attention to the fifth and sixth articles 
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of impeachment, permit me to. notice some few 
points that I find had been unattended to by me 
on Saturday. ; 

When a witness (Mr. Rind) who had been in 
some degree concerned in printing “The Prospect 
Before Us,” appeared at the trial of Callender to 
give evidence against. him, we are told Judge 
Chase assured him that he might be under no ap- 


prehension from giving testimony, for that he) 


should not be prosecuted on account of anything 
he should disclose on that trial. 

What is the fact from the evidence? Mr. 
Bind, it seems, was summoned as a witness. He 
came forward, without any objection on his part, 
to give evidence. It was then that Mr. Hay, in 
order to throw impediments in the way of the 
prosecution, undertook to interfere with the wit- 
ness of the United States, and to tell him that he 
was not obliged to give testimony, as it might 
criminate himself. The judge replied, it was very 
true, but that the court would take care that the 
‘witness should not be prosecuted on account of 
anything he should disclose in his evidence, which 
might affect himself. By this’ the court only 
meant that they would not institute any criminal 
prosecution against the witness, and if any indict- 
ment should be found against him grounded on 
the testimony thus given by him, they would in- 
terfere with Government to procure a nolle pros- 
equi, or pardon; and on these conditions, and un- 
der such promises, it isa most usual practice to 
introduce associates and accomplices to give evi- 
dence for the conviction of other and greater 
criminals. But this is suggested to have been 
improper in the judge; and one of the witnesses, 
the present Attorney.General of Virginia, has, on 
his examination, rather hazarded the idea, that 
any interference of the nature in question ought 
to have been by the United States Attorney for 
that district, and not by the court. 

The gentleman is mistaken. In Great Britain 
when an accomplice is produced to be a witness, 
his production, and the security he hath against 
prosecution on account of anything which he 
may disclose having a tendency to criminate him- 
self, is the act of the court, and not of the public 
prosecutor, except so far as it is done under the 
direction and with the court’s approbation. To 
support this position I will again turn to M’Nally, 
page 203: 

“The admitting an accomplice as.a witness for 
the Crown, is not a matter ‘granted by the court 
as of course, but depends upon the question, whe- 
ther the indictment can’ be found, and supported 

“without hisevidence. As in the King vs. Robert 
and William Luckhurst, Maidstone, Lent Assizes, 
1798. Counsel for the Crown moved that Avery, 
an accomplice, might be brought before the grand 
jury to give evidence on a bill cf indictment. 
Justice Buller said it was not a motion of course, 
and he desired the counsel to read over his brief, 
and certify that there was not sufficient evidence 
to convict without the testimony of the accom- 

lice, otherwise he would not al 
ecause it might be the means of letting off the 
worst offender and punishing those to whom other- 


ow the motion,. 


wise, according to circumstances, mercy might be 
shown, and he instanced a similar case which 
happened at York Assizes. The counsel then 
stated that this offender had been before admitted 
King’s evidence against the others by the commit- 
ting justice. Buller said that he would not pay 
any regard to that, because it ought not to be in 
the power of a justice of the peace to say who 
ought and who ought not to be admitted King’s 
evidence. The counsel thereupon said, that on 
reading the indictment and his brief, he thought 
the accomplice ought to be admitted as evidence, 
and his motion was granted””—that is, by the court. 

This authority clearly shows, that in England 
it is considered the province of the court to decide 
when, and on what terms accomplices shall be 
introduced as witnesses; and such has been the 
uniform practice in Maryland. And here let me 
observe before I quit this subject, as to Mr. Hay’s 
conduct, that although this witness came forward 
voluntarily to give testimony, without making 
any objection on his part, Mr. Hay, to obstruct 
the prosecution, officiously interfered as far as he 
could, to deprive the United States of the testi- 
mony necessary to convict the offender, and to 
dissuade the witness from being sworn. A con- 
duct, I confess, I cannot but view as being at least 
highly censurable ; yet, sir, my honorable client 
suffered it to pass without even the smallest repri- 
mand! This did not show a disposition ọn the 
part of Judge Chase to be captious, even with Mr. 
Hay. 

There was another part of the testimony which 
I omitted. to notice. I will now do it, lest the 
gentleman who comes after me might make the 
same omission. It has been suggested by two of 
the witnesses, that the court, in one instance, used 
the word “we,” in the plural number, as identify- 
ing the court with the prosecutor of the United 
States. Mr. Hay has stated it to have been on 
the following occasion ; when the counsel for Cal- 
lender reproached the court with being guilty of 
partiality, in requiring the questions by them pro- 
pounded to Col: Taylor to be reduced to writing, 
although the court had not made a similar requi- 
sition of the prosecutor; the court, in reply, 
observed: “The attorney, when he opened his 
case, stated what he expected to prove; but al- 
though he did, we were not obliged to.” He 
was asked if he was satisfied as to the correctness 
of these expressions ; he replied in the affirmative, 
and being taken down as I have now introduced 
them, and read to him, he adhered to them. Some 
mistake there must be, for the words so stated are 
destitute of sense or meaning. “But though he 
did we were not obliged to.” To do what? I 
presume to have compelled him to give us his 
questions in writing. 

The sense then must have been, that as the 
attorney-had disclosed what he meant to prove, 
and as there was no doubt of the propriety of the 
evidence, therefore they, the court, were not 
obliged to require of him to put his questions in 
writing. This construction reduces the answer 
to common sense and propriety, and frees. the 

l answer from obscurity and from censure. Mr. 
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Nicholas thinks the word “we” was used in one 
instance’-by the court, as understood by him, in 
the same incorrect manner, as identifying the 
court with the attorney, but not at the time, or on 
the occasion to which Mr. Hay alludes; he how- 
ever is incapable to specify at what time, or on 
what occasion. I ask, sir, upon such evidence, so 
uncertain, so vague, so unsupported, can any 
criminality be fixed, as to this part of the charge, 
upon my honorable client ? 

‘Indulge me, sir, with a few remarks on certain 
private and social conversations, which it seems 
have taken place between the judge and somé 
others, and which, though perfectly innocent of 
themselves, have been pressed into the service of 
this prosecution, and attempted to be distorted into 
ctiminality,—and I will then quit this part of the 
charges. A very worthy and respectable gentle- 
man, with whom have long been acquainted, 
(John T. Mason, Esq.) has been called upon to 
disclose’a jocose conversation, which took place 
between him and my honorable client, a few days 
before he went on to Richmond, to hold the court 
at which Callender was tried. On that occasion 
he tells us, Judge Chase informed him that he was 
going to hold the court at Richmond, and that he 
was determined to teach the Virginia bar the 
difference between the liberty and licentiousness 
of.the press. That as to himself, there was no 
person a greater friend to its real liberty, nor a 
more decided enemy to its licentiousness. Judge 
Chase further observed that he was in possession 
of a copy of “Tite Prospect Before Us,” which I 
had given to him,‘and said either that if the State 
of Virginia was not totally debased, or, that if there 
was an honest jury to be found in that State, but 
Mr. Mason thinks the first, he would bring Cal- 
lender to punishment. Mr. Mason has declared 
the conversation was open and public, in the pres- 
ence of a number of gentlemen, perfectly jocular, 
and in great good humor, and it is proved the 
conversation was introduced by Mr. Mason him- 
self, whose facetious talents are so well known. 
That gentleman has declared that it was painful 
to him to be obliged now to disclose what then 
passed. Norcan any person doubt it;—or that 
nothing but a sense of the obligation he owes to 
his country, when thus called upon to obey 
the claims society has upon him, could have in- 
duced him thus to disclose the particulars of this 
sportive and facetious conversation, introduced by 
himself, to gratify the views of any person, who 
would wish to turn it to the disadvantage of my 
honorable client. 

But, sir, I will ask, in all this what is there that 
fixes any criminality on Judge Chase, or which 
indicated on his part a disposition tô oppress? It 
was a fact notoriously known, that the bar of 
Nirginia, in general did, or at least professed to, 
@6tisider the sedition law unconstitutional, as 
unduly restraining the liberty of the press, that 
great palladium of our rights. On the contrary, 
my honorable client with many other respectable 
characters, legal and other, considered it as a 
wholesome aid necessary restraint upon its licen- 
tiousness, and believed that such restraint was the 
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best security for the preservation of its liberty. 
And on this subject let me introduce the author- 
ity of Dr. Franklin, himself a printer, and as great 
an advocate for the liberty of the press, as any 
reasonable man ought to be. He has declared - 
that unless the slander and calumny of the press 
is restrained by some other law, it will be re- 
strained by club law. The sentiment, sir, is just. 
If gentlemen cannot find in the laws of their 
country a protection from that profligate conduct 
of printers, which is at this time so common, or 
cannot obtain from the laws of their governments 
ample punishment against their base calumnia- 
tors, they will become their own avengers. And 
to the bludgeon, the sword or the pistol, they will 
resort for that purpose. But to return to my 
client, it was his knowledge of the prevailing ideas 
of the Virginia bar that induced him to use ex- 
pressions which amount to no more than his 
strong sense, that they had erroneous opinions as 
to what was the true liberty of the press, and did 
not properly distinguish between its liberty and 
its licentiousness. : 

And as to the determination he expressed that 
he would bring Callender to punishment, Mr. 
Mason has declared that everything the judge 
said on that subject was predicated upon the sup- 
position, that Callender was, in reality, the author 
of The Prospect Before Us. 

There was nothing then personal as to Callen- 
der, but only an honest indignation expressed 
against a vile libeller, whomever he might be. 

The judge had in his hands one of the most fla- 
gitious libels ever published in America,—a case 
in which there had been the most impudent 
and daring violation of a law of the United States; 
he considered it his duty to put the law in force 
against such an offender. And wasitnot? Yes, 
sir, if a judge, either of his own knowledge, or by 
information derived from a respectable source, has 
reason to believe the laws of his country have been 
violated, particularly in cases of magnitude, it is 
his sacred duty to recommend to the grand jury 
an examination into such crimes, and to endeavor 
to bring their perpetrators to due punishment. I, 
sir, disclaim the idea, that a judge shows a want 
of impartiality because he is desirous to see guilt 
punished, I,sir have no idea, that our judges 
should be, like the gods of Epicurus, lolling upon 
their beds of down, equally careless whether the 
laws of their country are obeyed or violated, in- 
stead of actively discharging their duties. Judge 
Chase went to Richmond determined to enforce 
the laws of his country: it was an honest deter- 
mination! He might, it is certain, under the 
frivolous pretexts used for that purpose, have con- 
tinued the cause to another term; he might by so 
doing have left the odium of enforcing this ob- 
noxious law to. be incurred by some other of the 
judges; by so doing my honorable client might 
have avoided the obloquy to which he has been 
exposed on account of this trial, and the impeach- 
ment, as far as it is founded thereon. But had he 
so done, in my opinion, he would been guilty of a 
cowardly dereliction of his duty. 

“Mr. Triplet has also been introduced to prove 
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casual conversation in the moments of unsuspect- | erime or offence against the United States the of- 


ing sociality‘and levity. He it seems travelled in 


fender may be arrested, imprisoned, or bailed, agree- 


the public stage with Judge Chase to Richmond. | ably to the usual mode of process in the State 


‘On the second day of their journey, having formed} where such offender ma 


an acquaintance during that time, some conver- 


wh c i y be found; and although 
it is provided by the laws-of Virginia, that upon 


sation being introduced relative to Callender, Mr. | presentment by any grand jury of an offence not 
Triplet informed the judge that Callender had, capital, the court shall order the clerk to issue a 


when he first came to Virginia, been taken up in 
Berkley county as a vagrant: and Judge Chase 
replied “it is a pity that they had not hung the 
rascal.” And this is introduced to prove that the 
judge left Baltimore with a~predetermination to 
oppress and do injustice to Callender! .. 

I have, sir, heard, I believe, more than one hun- 
dred of the most respectable gentlemen of all po- 
litical parties use similar expressions, not only 
when speaking of Callender, but also of some other 
printers; but these expressions I only considered 
as marking their disapprobation of the conduct of 
those printers, not as a proof they would be guilty 
of injustice towards them, or that they would do 
them any unauthorized. injury. Triplet had in 
the stage informed ‘my client that. he had never 
seen Callender; the judge meeting him at the door 
of the tavern, where they both lodged, as he came’ 
from-court, the day on which the bench-warrant 
issued, observed to Triplet, “ that the marshal had 
gone after Callender, therefore that he probably 
would have the pleasure of seeing him, ’—and a 
‘day or two after informed Triplet that. the mar- 
shal had returned without Callender, and he was 
afraid they should not catch the damned rascal 
that court. Triplet has told us he boarded with 
Judge Chase at the same tavern six days; they 
were travelling together three days: during this 
whole time of nine days, such only are the scraps 
of loose, idle conversation, which have been picked 
up and brought forward as indicating a hostile 
and oppressive principle towards Callender. 

As to the word “damned,” which has been in- 
troduced in the conversation, however it may 
sound elsewhere in the United States, I cannot 
apprehend it will be considered very offensive, even 
from the mouth of a judge on this side of the Sus- 
quehanna;—to the southward of that river it isin 
familiar use, generally introduced as a word of 
comparison,—supplying frequently the place of 
the word “very;”—not confined to cases where 
we mean to convey censure, but frequently con- 
nected with subjects the most pleasing; thus we 
say indiscriminately a very good or a damned good 
bottle of wine ; adamned good dinner, or a damned 
elever fellow. 

But, sir, what must at once efface every pretence 
of a disposition hostile and oppressive towards 
Callender on the part of Judge Chase is, the mild- 
ness of the punishment inflicted. : 

I now, Mr. President, shall proceed to the fifth 
and sixth articles of impeachment—these relate 
to the process issued against Callender, and to the 
timeat which it was made returnable. By the fifth 
article my client is charged with having “awarded 
a capias against Callender by which he was ar- 
rested and committed to close custody, although 
it is provided by an act of Congress, passed thè 24th 
day of September, in the year 1789, that for any 


summons against the person or persons offending, 
to appear and answer at the next court.” 

The criminality alleged against my. honorable 
client by this article, as well as the sixth, consists 
in his violation of a law of the State of Virginia, 
by which itis supposed his conduct ought to have 
been regulated. . 

We find, from the evidence in this cause, that 
the legal character of that State, whether on the 
bench or at the bar, cannot agree among themselves 
as to what is the law of that State——and that the 
practice has been and continues to be variant in 
Virginia. Nay, it is proved that two highly re- 
spectable legal characters who successively held 
the office of Attorney General, (Colonel Innes 
and General Brooke,) were applied to by one of 
their deputies, and declared themselves incapable 
to decide what ought to be the practice, or in other 
words, to decide in which case a summons ought 
to be issued and in what cases a capias was the 
proper process. Surely then Judge Chase, who 
was a stranger in Virginia, cannot, be considered 
criminal nor even subject to reproach for not un- 


i derstanding a law of that State, the true construc- 


tion of which remains even now a question, upon 
which the Virginia judges and lawyers find itim- 
possible to agree. : 

Upon these observations I think I might safely 
rest my -client’s defence, as to this charge—and 
even consent that he shall be convicted and re- 
moved from office, whenever they shall agree 
among themselves upon the construction of their 
law,—provided it should be against us. 

But, sir, must request to be indulged in an 
endeavor to investigate this subject which appears 
so intricate, and to try if I cannot throw such lights 
upon it as possibly may be serviceable to the gen- 
tlemen of the bar of that State, whose law is in 
question ; and in this attempt I feel a confidence, 
that I shall be at least able to satisfy this honora- 
ble Court, Judge Chase, even if bound to’ conduct 
himself according to the laws of Virginia, which 
I utterly deny, and shall endeavor to disprove, 
acted not only free from criminality, but with the 
strictest propriety. 

I shall lay down as a position, which will not 
be controverted, that in all personal actions, civil 
or criminal, instituted against individuals in Vir- 
ginia as well as in Maryland, the process to bring 
them into answer to the suits is, and hath always 
been a capias, or process to arrest the body, ex- 
cept so far as by Legislative acts of the respective 
States, the law hath in certain cases been altered 
and other process directed. And I mean to show 
that every case in Virginia, civil or criminal, and 
some there are of both, where a summons is the 
legal process, arises out of the Legislative pro- 
visions, that is, the acts of Assembly. of that State. 
And by examining the different acts, which have 
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been passed upon this subject, we shall be able to 
ascertain what are the cases, and the only cases, 
wherein a summons ought to be issued. I have, 
sir, before me the laws of Virginia antecedent to 
the American Revolution; it is the edition printed 
at Williamsburg, by Rind, Purdie, and Dizon, in 
the year 1769. It appears, sir, that until the year 
seventeen hundred and forty-eight, suits might be 
brought in the county court for any sum exceed- 
ing twenty-five shillings current money, or two 
hundred pounds of tobacco; and actions of trover 
or detinue without regard to the value. of the ar- 
ticle converted or detained; in all such actions a 
capias ad respondendum was the first process 
issued, authorizing the sheriff to take the body of 
the defendant into his custody, and have. him be- 
fore the court at the time when his writ was re- 
turnable. In that year a law was passed, chap. 4th, 
by the 26th sec. of which it is enacted, “that for 
the more speedy recovery of small debts, it shall 
‘be lawful br the justices of any county court to 
hear and determine-all suits brought for any debt 
or demand, due by judgment, obligation, or ac- 
count for any sum or sums of money or tobacco 
of the value of twenty-five shillings current money. 
or two hundred pounds of tobacco, and: not ex- 
ceeding five pounds of like money, or one thou- 
sand pounds of tobacco, by petition, without the 
solemnity of a jury; and where the demand shall 
not exceed the above-mentioned sums, the plaintiff 
shall proceed by petition, and not otherwise.” Af- 
ter directing in what manner the claim is to be set 
_forth in the petition, the same section directs that 
“upon filing such petition in the clerk’s office, a 
summons of course shall be issued returnable to 
the next court (the courts were then held monthly,) 
a copy of which, together with the copy of. the 
petition avd accounts shall be delivered to the de- 
fendant, or left at his or her usual place of abode, 
ten days at least befcre the next succeeding court, 
and the same being returned executed by a sworn 
‘Officer, or oath made of the due service thereof, if 
th endant do not then appear, it shall be law- 
ful for the said justice to hear and examine into 
the truth ofthe matter so complained of, and to 
determine the cause on the evidence produced, or 
to dismiss the petition, as to them shali seem just. 
And if the defendant do appear, he shall forthwith 
putin such answer or plea thereto as will bring the 
matter of complaint in issue thereupon: Or if he 
fails ‘to ‘plead, the court shall instantly proceed to 
hear and determine the cause in a summary way 
upon such evidence as shall be given, and shall 
give judgment according as the very right of the 
cause and matter in law shall appear unto them, 
without regard to form or want of form,” &e. 
By the 22d sec. of the same law, it is enacted 
“that when any person entitled to an action of 
over or detinue shall set forth the value of the 
demanded to be under the value of five 
8, in a petition to any county court, a sum- 
shall issue, and the same proceedings shall 
s in cases for the recovery of small debts.” 
he recovery of any penalty for the 
ches of the penal.laws of the then colony, no 
change was made as to the mode of instituting 


the action. The process of capias.to arrest the 
offender, the right of trial by jury in such actions, 
as to these subjects, the law was left as before: 
and yet actions of this nature were under the con- 
sideration of the Legislature; for we find in sec. 
23, of the same law, “that for the easier, speedier, 
and better advancement of justice in obtaining 
judgments in any such suit or action, where the 
penalty sued for shall not exceed five pounds, cur- 
rent money, or one thousand pounds of tobacco, 
if in such suit any demurrer shall be joined and 
entered thercin, in any court of record within said 
dominion, the. judges shall proceed and give judg- 
ment according to the very right of the ease, and 
as the matter of the law shall appear to them, 
without regarding any imperfection, omission, or 
defect, &c., except those only which the party 
demurring shall specially and particularly set 
down and express, together with his demurrer,.as 
causes of the same, notwithstanding, &c. And 
that if any verdict should be given in any such 
action or suit, in any court of record in said do- 
minion, the judgment thereupon shall not ‘be staid 
or reversed for or by reagon of any default in the 
form or want of form, of any writ, &c., any law, 
statute, or usage, to the contrary notwithstanding.” 

And here, sir, it may perhaps be proper to ob- 
serve, that in Virginia, at least before the Revo- 
lution, the penalties inflicted for the breach of 
their penal laws, were commonly by the acts them- 
selves directed in what mode to be recovered, 
which mode was almost universally directed to 
be “by information, bill, plaint, or action of debt, 
‘in any court of record within said dominion, 
‘wherein no essoin, protection, or wager of law, 
‘ privilege or any more than imparlance shall be 
‘allowed.’ [Mr. Martin turned to a variety of 
the penal laws to show such were the provisions. } 
This honorable Court will perceive that under 
these provisions, the penalties could not be recov- 
ered by presentment and indictment, as hath fre 
quently been determined; hence the usual suits 
or actions resorted to in the courts of Virginia, for 
the recovery of those penalties from the smallest 
to the greatest, were informations or actions of 
debts. And the twenty-third section, which I have 
just read relates to such informations or actions 
of debt, where the penalty should not exceed five 
pounds. and to those only applies such regulations 
as are thereby made, which however do not alter 
the form of action or nature of the process to be 
issued, even in those cases, but leaves the law in 
those respects as it was before. 

However, during the same session, in their Je- 
gislatorial disquisitions, they thought proper to 
take away the trial by jury in proceedings by pre- 
sentment, to recover penalties not exceeding five 
pounds; to give the courts summary jurisdiction 
in those cases; and to take away the process of a 
capias therein.. And hence having by the first 
section of chapter 7, (see page 188, laws of Vir- 
ginia,) enabled grand juries to present breaches 
of all penal laws of that then colony: by the sec- 
ond section it is thus enacted, “that when any 
‘offence or offences should be presented by œ 
‘ grand jury,and the penalty or forfeiture by law, 
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t inflicted thereon, shall not exceed five pounds 
‘current money, or one thousand pounds of to- 
t bacco, be it to the King and informer, or to the 
‘ party and informer only, or appropriated to any 
‘other use whatever, such presentment need not 
t be drawn up in other form than as the same 
‘ stands presented by the grand jury, and there- 
€ upon the court shall order a summons forthwith 
‘to issue, to summons any: person, so presented, 
‘to appear and answer`such presentment at. the 
t next court, (as I-have before observed, the courts 
‘ were then held monthly,) and shall not admit of 
t any exception or pleading to the form or manner 
€ thereof, but shall proceed to trial, withéut the for- 
‘mality of a- jury, and give judgment upon such 
t presentment, according as the very right of the 
‘cause and matter in law shall appear to them; 
‘and if the party summoned fails to appear, the 
“court may give judgment for the penalty.” 

Thus, sir, the law of Virginia remained until 
the Revolution, and from this view it will appear 
that the only cases, where, in personal civil ac- 
tions, the process was to be by summons, and not 
by capias, were where debts were claimed not ex- 
ceeding five pounds, or one thousand pounds of 
tobacco, or property converted or detained not 
exceeding the same value, in all which cases the 
suit or action was to be instituted by petition, and 
the court was to decide in a summary manner, 
without the intervention of a jury. 

And that the only case, in criminal proceedings, 
‘where a summons was directed to issue, is where a 
presentment hath been made by a grand jury: for 
an offence, the penalty whereupon shall not exceed 
five pounds current money, or one thousand pounds 
of tobacco, which presentment need not be drawn 
up in any other form; and on presentment the 
court was to decide in.a summary manner, with- 
out the intervention of a jury. This honorable 
Court will also perceive, that the provision of this 
act directing summons to issue in the case I have 
stated can only apply to presentments made under 
the local, penal laws of Virginia, where the pen- 
alty is restrained to a sum not exceeding five 
pounds current money, or a thousand pounds of 
tobacco, and cannot extend to presentments for 
offences at common law, such as assaults, riots, &c. 
since in all such cases the courts have a discre- 
tionary power to fine what sum they think rea- 
sonable, and therefore, may fine beyond five 
pounds current money, or a thousand. pounds of 
tobacco. Nor doth the provision extend to any 
case even under the penal laws of Virginia, where 
the court may punish by imprisonment. Upon 
this examination of the subject, it appears that 
until the time of the American Revolution, ac- 
cording to the laws of Virginia, a capias remained 
the proper process in all personal civil actions, 
except where the claim was for money or debts 
due not exceeding five pounds current meney, or 
one thousand pounds of tobacco; or where, in de- 
tinue or trover, the- plaintiff laid the value of the 
property not exceeding the aforesaid sum, and 
that in criminal cases a capias remained the pro- 
per processin all proceedings for offences at com- 
mon law ; and for all offences against the. acts of 


| the State of Virginia where the court may inflict 
a fine of more than five pounds current money, or 
which were punishable by imprisonment. Hay- 
ing thus shown what was the law on this subject 
| at the time of the American Revolution, Ihave, 
sir, to examine what changesand alterations havé 
been made.therein since that period. ; 
The first law made since the Revolution was 
passed in the year 1792, and is to be found in the 
edition of the Virginia laws, published by Au- 
gustine Davis, in the year 1794, page 96; the 
thirty-seventh section increases the amount of the 
debt, which may be recovered by the petition in. 
the county, city, or borough court, to a sum not: 
exceeding twenty dollars, or eight hundred pounds 
of tobacco, directing process to be by summons 
and the mode of procedure for recovery of the 
same as for recovery of small debts before and'at 
the time of the Revolution. The thirty-eighth-sec- 
tion also increases the value of the property where 
in trover and detinue, petition may be filed and 
proceedings be had as before the Revolution, to 
the sum of twenty dollars, or eight hundred pounds 
| of tobaceo. i ; 

In the same year an act was passed, to be found 
page 106, by the sixth section of which it is en- 
acted, “that in a presentment to the county or 

! ‘corporation courts, if the penalty of the offence 

‘ exceed not five dollars, or three hundred pounds 

‘ of tobacco ; or to the district court, if the penalty 

| ‘exceed not twenty dollars, or one thousand 
‘ pounds of tobacco,no information thereupon shall 
‘ be filed, but a summons shall thereupon be issued 
‘ against the defendant to answer the said present- 
‘ment, and such summons having been served 
‘upon him, or a copy thereof having been left at 
‘his usual place of abode, and if he doth not ap- 
“pear, judgment shall be given by the court against 
“him for the penalty, and if he doth appear, the 
‘ court shall in a summary way, without the inter- 
‘vention of a jury, hear and determine,” &c. 
And by the thirty-seventh section of chapter 74, 
page 113, there is a general provision, that where 
no presentment may be made, yet where the pen- 
alty incurred by the breach of any penal law 
shall not exceed twenty dollars, or eight hundred 
pounds of tobacco, the same may be sued forand 
recovered in the manner directed by law for debts 
of like amount. 

This clause was designed to prevent informa- 
tions or actions of debt to be originally instituted 
for the recovery of penalties not exceeding that 
sum, where no presentments should be made, ard 
to direct a procedure by petition in which also 
the process must be a summons, and the decision 
by the court in a summary manner. ` 

One other provision, and one only, hath been 
made for issuing a summons ; this is found in the 
twenty-fourth section of the same act, and runs 
thus: “No information for a trespass or misde- 
‘meanor, shall be filed in any court, but by ex- 
“press. order of the court entered on record, nor 
“unless the party supposed to be culpable shall 
‘have failed to appear and show good cause to 
‘the’ contrary, having been required to do so by 
ta summons; appointing a*convenient time for 
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“that purpose, served upon him, or left at his 
* usual place of abode.” 

These are the only acts of the Virginia Legisla- 
‘ture I find on this subject—I believe there are no 
others. If thereare any more, the honorable Man- 
„agers will be so obliging as to point them.out ; but 
presuming that they can produce no farther pro- 
visions, what is the result of this investigation ? 
"That even at this time, the only instances in per- 
sonal civil actions where summons is the proper 
process, aré where the demand for money due, or 
on account of trover or detinue, doth not exceed 
twenty dollars, or eight hundred pounds of tobac- 
co, in which case the. proceeding is to be by peti- 
tion and the court determine in a summary man- 
ner without the intervention of a jury. And in 
criminal cases, or for recovery of penalties for the 
breach of their penal laws, the only cases where a 
summons is the regular process are where the ac- 
tions are instituted by presentment of a grand jury, 
on which presentment no information is to be filed, 
of without ‘such presentment by petition, for the 
recovery of penalties not exceeding twenty dollars, 
or its correspondent value in tobacco; which cases 
can only arise under the acts of Assembly of Vir- 

inia, and not where the offences are at common 

aw-—nor in any case even under the laws of Vir- 
ginia, where punishment may be by imprisonment; 
that the only additional instance, in which a sum- 
mons is to be used in a criminal case, is where ap- 

lication is made for an information—and there it 
is directed in order that the party may have an 
opportunity to show cause why an information 
shall not be ordered against him: but even in this 
case, if the information is ordered, a capias is the 
process to bring the party to answer the charge 
‘contained in such information,—as it remains to 
be in every other criminal prosecution or suit, ex- 
cept those which I have already particularly des- 
ignated. ; 

I will now, sir, turn to the law of the State of 
Virginia, with the violation of which we are charg- 
ed; büt first let me premise it is most erroneous- 
ly stated in the article of impeachment; how this 
hath happened is not for me to say, but such is the 
fact: the article of impeachment sets forth, that “it 
is provided by the laws of Virginia, that upon pre- 
sentment by any grand jyror ofan offence not capi- 
tal, the court shall order the clerk to issue a sum- 
mons against the person or persons offending to ap- 
pear,” &c.; whereas in truth the words of the law 
are, “upon presentment made by the grand jury of 
an offence not capital, the court shall order the 
clerk to issue a summons or other proper process 

‘ against the person or persons,” &c. (See page 112, 
section 28, same edition, laws of Virginia.) 

Thus then the very.law points out that upon 
such presentments a summons is not in all cases 
à proper process, but that a summons is to issue, 

jther proper process, according to the nature of 
the offences presented. That is, as I have already 
show, a summons is to be issued where present- 
; are made for a violation of the penal laws 
‘of their State; punishable by a fine of not more than 
twenty dollars, or its corresponding quantity of to- 
bacéo; ‘nor by imprisonment; but in all present- 


ments for offences at common law, or for breach- 
es of their- penal laws punishable by fine beyond 
twenty dollars or by imprisonment, in such cases 
the clerk must issue a capias, that being the prop- 
er process. And upon these principles it has been 
determined in the cireuit court of Columbia, sit- 
ting at Alexandria, acting under the laws of Vir- 
ginia, that on presentments for assaults and bat- 
tery,and other common law offences, a capias is the 
proper process to be issued ; and this determination 
has been made while a gentleman of great legal 
knowledge, a native of Virginia, and who receiv- 
ed his legal education in that State, (John Thomp- 
son Mason, Esq.) prosecuted in that court for the 
United States, upon whose application, I presume, 
the determination was made. 

I will now examine the law of the United 
States, passed the 24th September, 1789, entitled 
“An act to establish the judicial courts of the 
‘ United States,” section 33;“ And be it further 
‘enacted, That for any crime or offence against 
‘ the United States, the offender may by any jus- 
‘ tice or judge of the United States, or by-any jus- 
‘ tice of the peace, or other magistrate of any of 
‘ the United States, where he may be found, agree- 
‘ably to the usual mode of process against such 
‘offenders in such State, and at the expense of 
‘the United States, be arrested and imprisoned, 
‘ or bailed, as the case may be, for trial before such 
‘ court of the United States as by this act has cog- 
‘ nizance of this offence; and copies of this pro- 
‘cess shall be returned, as speedily as may be, 
‘into the clerk’s office of such court, together with 
‘ the recognisances of the witnesses for their ap- 
‘ pearance to testify in the case, which recogni- 
‘sance the magistrate before whom the examina- 
‘tion shall be, may require on pain of imprison- 
‘ment. And if such commitment of the offender 
‘or of the witnesses shall be in a district, other 
‘than that in which the offence is to be tried, it 
‘shall be the duty of the judge of that district 
‘ where the delinquent is imprisoned, seasonably 
‘ to issue, and of the marshal of the said district 
‘ to execute, a warrant for the removal of the of- 
‘fender and the witnesses, or either of them, as 
‘the case may be, to the district into which the: 
trial is to be had. And upon all arrests in crim- 
‘ inal cases, bail shall be admitted,” &c. This is 
the law of the United States, mentioned in the 
fifth article as governing the question now before 
us, the basis on which this article is founded. The 
least examination will show that it provides only 
for the manner in which offenders shall be arrest- 
ed under warrants issued by the judicial officers 
of the United States or of the different States, 
upon complaint made to them, in order that such 
offender may be bailed or committed, and wit- 
nesses bound over to the approaching proper 
courts, that the offences may be inquired of by a 


grand jury, and hath no relation to the manner in 
which process shall be issued by a court to bring 


in offenders to answer to presentments which are 


depending in the court. And a similar provision 
for arrests in such cases is made by theacts of As- 
sembly of Virginia, in that State. [See 17th sec. 
chap. 67, page 93, same edition of Virginia laws.] 
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= 
_ But that the aforesaid act of Congress can in 
no manner relate to, or be regulated by, any law 
of Virginia, directing a summons to be issued as 
the proper process, appears clearly from this, that 
the offender is to be arrested and imprisoned, or 
bailed, according to the nature of the offence ; but 
no person can be arrested on process of summons, 
or on such process: be compelled to give bail, un- 
der pain of imprisonment. This can only be done 
when a capias, or similar process, such as a magis- 
trate’s warrant, or the warrant of a court, called a 
bench warrant, is issued! And here, sir, let me 
explain what is meant by a bench warrant. When 
a presentment.is made by a grand jury against a 
person not imprisoned nor recognised, process is 
issued to arrest the offender and bring him before 
.the court then in session ; as when an application 
is made to a judge or a justice out of court, and 
oath made of an offence committed, it becomes 
the duty of such judge or justice to issue his war- 
rant to take the offender into custody, and thereby 
secure his appearance at court to answer to any 
presentment which may be made against him ; so, 
when a presentment is made by a grand jury of 
any offence, that presentment being made by the 
oath of not less than twelve of the grand jurors, 
founded also on the oath of witnesses, it authorizes 
the court upon this proof that an offence has been 
committed, to issue process commanding the sher- 
iff to arrest the offender presented, and bring him 
before them, to be bailed or committed, according 
to the nature of the crime with which he is charg- 
ed. This process is what in Maryland is called 
a bench warrant. It differs from the warrant is- 
sued by a judge or justice, inasmuch as this last 
is directed to a constable, the other to a sheriff. It 
‘differs from the common capias only in this, that 
the bench warrant is made returnable immedi- 
ately, that is, during the session of the court, 
whereas, what is commonly called a capias, is re- 
turnable to the succeeding term. And in Mary- 
land, it is the constant practice of our -courts, 
whenever presentments are made against persons 
not inconfinement nor under recognisance, to issue 
such process in all cases, from the highest to the 
lowest offences, in order to secure the persons pre- 
sented. f 

I have said, sir, that the law relied on by the 
House of Representatives in support of this arti- 
cle doth not relate to process issued on present- 
ments made in the courts of the United States; 
and as.a further. proof of this, I now refer „this 
honorable Court to the fourteenth section of the 
same law, where it is enacted “That all the þe- 
t fore-mentioned courts of the United States shall 
‘ have power to issue writs of scire facias, habeas 
* corpus, and all other writs not specially provided 
‘for by statute, which may be necessary for the 
‘ exercise of their respective jurisdictions, and 
‘ agreeable to the principles and usages of law.” 
By this provision, a power is given to the courts 
ot.the United States to issue such process as in 
their discretion they shall think best, so that it be 
consistent with the general principles and usages 
of law.. And the dct of the United States, enti- 
tled “An act in addition to an act to establish the 


‘ judicial courts of the United States, passed on 
‘the 2d March, 1793,” in its seventh section has 
the following provision, to wit: “ That it shall be 
‘lawful for the several courts of the United States, 
‘from time to time, as occasion may require, to 
‘ make rules and orders for their respective courts, 
‘ directing the return of their writs and processes, 
“the filing of declarations and other pleadings, 
‘ the taking of rules, the entering and making up 
‘judgment or default, and other matters in the 
‘vacation and otherwise, in a manner not repug- 
‘ nant to the laws of the United States, to regu- 
‘late the practice of the said courts, respectively, 
“as shall be fit and necessary for the advancement 
‘ of justice, and especially to that end to: prevent 
‘delays in proceedings.” This act gives the 
courts of the United States full pewer to regulate 
the return of process as to time and everything 
else; the former law gave them the power of is- 
suing such process as in their judgment and dis- 
cretion they should think most proper. On these 
subjects, then, they are uncontrolled, unrestrained 
by the laws or the practice of any State or State 
courts. The courts of the United States having 
this power, can only exercise it as the case comes 
before them; they then determine what is right 
and proper, and that becomes a precedent in sim- 
ilar cases, and thus it was the court acted in the 
case of Callender, as to the process issued and the 
time of its return, and was perfectly justified by 
the laws of the United States in so acting. 

The sixth article alleges that by the laws of 
Virginia it is provided, that in cases not capital, 
the offender shall not be held to answer any pre- 
sentment of a grand jury until the court next suc- 
ceeding that during which such presentment shall 
be made, and yet that. my honorable client, with 
intent to oppress and procure the conviction of 
Callender, did, at the said court at which he was 
presented, rule and adjudge him to trial during 
the term at which he, Callender, was presented 
and indicted, and this, notwithstanding the pro- 
visions of the thirty-fourth section of the afore- 
said law of the United States, mentioned in the 
fifth article, which provides “ that the laws of the 
“several States, except where the Constitution 
f treaties, or statutes of the United States, shall 
‘ otherwise require or provide, shall be regarded 
‘as the rules of decision in trials at common 
‘Jaw in the courts of the United States where 
‘ they apply.” 

In answer to this charge, sir, permit me to state 
there isno law in Virginia that declares the of- 
fender, presented for an offence not capital, shall 
not be tried until the succeeding term ; it is only 
an inference, which that honorable body, who 
formed the articles of impeachment, have made 
from the supposition that in all such cases a sum- 
mons only could be issued, returnable to the suc- 
ceeding term, and in consequence that the offend- _ 
er could not be compelled to go to trial before the 
succeeding term. 

But, sir, I have already shown that summons 
was not the proper process in Callender’s case; 
that the laws of Virginia were not in the least 
degree operative on either the process to be issued 
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nor the time or the manner of its return, but that | tive districts or circuits, as far as they shall be 
the one and the other was solely in the power of | thought to apply in cases at common laws, that 
the court, vested in them by the laws of the United is, if two cases exactly similar are in litigation, as 


States, unrestrained by any law of the State of 
Virginia. ‘Thus, then, the premises failing from 
which the inference was drawn, the inference, of 
course, must be ejected.. Thus, then, the court, 
unrestrained by any law of Virginia, or by any 
inference drawn therefrom, not only had a right 
to try Callender the same term he was indicted, 
but were bound in duty so to do, unless there was 
some good cause to justify the delay. Whena 
presentment is made, there is such evidence that 
a crime has been committed, as to authorize the 
court, nay, to make it their duty, (as I have before 
observed,) to issue process to arrest the criminal 
to prevent his escape from justice. Our laws are 
not founded on the principle that the offender 
may have an opportunity to escape and elude 
justice; and hence it is that a grand jury is sworn 
to secrecy as to their deliberations, lest those of- 
. fenders against whom inquiries are making, get- 
_ ting information ôf that fact, may run off. before 
‘they can be secured. And, when the criminal is 
arrested and brought into court, it is the duty of 
the court, both as to the criminal and the public, 
to have the cause decided as soon as can be, con- 
sistent with justice. And now let me turn to the 
34th section of the judiciary law of the United 
States, which is introduced in this article, and on 
which reliance is placed by that honorable House 
which hath prepared these articles. It is as fol- 
lows: “That the laws of the several States, except 
* where the Constitution, treaties, or statutes of the 
* United States shall otherwise require or provide, 
‘shall be regarded as rules of decision in trials at 
“common law in the courts of the United States, 
‘in cases where they apply.” Ishall not, sir, enter 
here into a discussion whether a prosecution for 
the violation of a penal law of the United States. 
can be-with propriety, within the meaning of this 
act, called a proceeding at common law. Nor 
shall Esir, rely, as E might do, upon the observa- 
tion, that they are only to be regarded “in cases 
where they apply,” and that it is the court, and 
the court only, who are to determine in what cases 
they do apply; in doing which they are only re- 
quired to exercise impartially their legal discre- 
tion; but I shall ask whether this law in any 
manner relates to the process to be issued to bring 
into court the party to the suit, antecedent to the 
trial, to compel him to appear in order that a trial 
may be had? I presume not. The provisions for 
that purpose are to be found in the 14th section of 
“the law of September 24th, 1789, and in the 7th 
section of the law of March 2d, 1793, which I 
have already cited, and which regulate not only 
the issuing but the returning of process to bring 
othe party into court, to answer to the charge, whe- 
‘ther civil or criminal. According to my judg- 
‘ment,.sir, the law in question means only to: de- 
clare- that the rules and decisions of the State 
courts, in any questions as to the right of the 
patties; shall be respected and attended to in simi- 


ar questions, which. may come into controversy ` 


in the courts of the United States, in their respec- 


to civil rights, the one in the State court, the other 
in the district or circuit court held in the same 
State, there ought to be in each case the. same 
decision; and that where the law in the case had 
been settled by antecedent State decisions, the 
judges of the United States should respect those 
decisions. And also, that when the courts of the 
United States try a cause in any district or any 
circuit, the rights of the parties are to be decided 
according to the laws of the States under which 
rights were acquired, as settled by the legal deci- 
sions of the State courts, where decisions have 
been had. To exemplify my ideas, if the courts 
of the United States have on any occasion to de- 
termine, either immediately or incidentally, a 
right arising under a devise of lands in Maryland, 
they must determine the devise void, unless the 
will was attested by three witnesses. But if the 
devise was of’ lands in Virginia, the courts would 
be obliged to determine the devise good,-although 
attested in a different manner. So, also, the obli- 
gation contracted by the execution of a promissory 
note is different if executed in Virginia, from what 
it is if executed in Maryland. Upon actions there- 
fore which may be instituted in the courts of the 
United States in such cases, these courts ought to 
consider what are the rights of the parties accord~ 
ing to the laws of the States where the transactions 
took place, and where there have been decisons of 
the State courts upon the subject-matter, or any 
decisions which may be considered as having a 
bearing on the question, the United States courts 
are to regard such decisions as far as they think 
they are applicable. 

Thus, sir, I flatter myself, that E have upon the 
fifth and sixth articles shown that there was no 
law of Virginia by which the conduct of the judge 
was to be regulated, and that, even if the laws of 
that State had been operative, they have not been, 
according to their true construction, in any degree 
violated. 

But surely it can never be seriously contended, 
that where a gentleman is appointed a judge of 
the United States, he is thereby expected to be- 
come perfectly acquainted with all the local laws, 
usages, and decisions of every separate State in 
the Union; no such judge by any possibility can 
be had. However great the legal knowledge of 
any gentleman, it has been generally confined to 
the laws, to the practice, the judicial proceedings 
of his own State, and to the common lawas there 
used and introduced. From the perfect conviction 
of this truth, the district judge is appointed an 
inhabitant of the State which composes the dis- 
trict; he is supposed to know the particular laws, 
usages, and decisions of his State. It is to him, 
or the District Attorney in his absence, the judge 
of the Supreme Court, when he goes to hold the 
circuit court, is expected to apply for information 
as to what relates to these subjects; and thus we 
find Judge Chase correctly acting; for the district 
judge being absent when Callénder was presented, 
we find my honorable client consulting with the 
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District Attorney, whose political principles cer- 
tainly did not lead him to wish to oppress Callen- 
der, and also with the clerk of the district court, 
who is himself a gentleman of legal knowledge, 
and a prosecutor in one of the State courts in 
Virginia; and it was under their advice and with- 
their approbation thatthe process was issued, of 
the nature used, and returnable in the manner we 
have seen. In fine, sir, it is impossible for the 
Judges of the. Supreme Court to have even a 
general knowledge of the particular State laws 
and practices, and if, in consequence of that want 
of knowledge, they were to be subject to impeach- 
ment, you would not be able to prevail upon any 
respectable character to accept the appointment. 
But,I do not apprehend, sir, that the honorable 
Managers place much reliance at this time on 
these two, articles. Nor do I believe the honora- 
‘ble House of Representatives would have either 
adopted them or any of the articles which have 
been brought forward against Judge Chase, had 
the same evidence been before them which hath 
been produced before this honorable Court. 

In saying this, I do not mean in the slightest 
degree to censure that honorable body, they were 
acting as a grand inquest of the nation; they only 
had, and they only could have, before’ them ex 
parte evidence. On the evidence which they had 
before them, I shall not suggest but what there 
was sufficient foundation for bringing forward the 
charges. But these charges have been patiently 
discussed; a mass of evidence hath been produced 
here, which they had not, and, after this full inves- 
tigation, the honorable members who impeached 
him, and who have regularly attended his trial, I 
doubt not, are perfectly satisfied that he ought to 
be acquitted, and will rejoice at that acquittal, 

Before I conclude, let me add one other proof 
that the framers of the Constitution never intend- 
ed that juries shotld have any power to decide 
the law contrary to the instructions of the court, 
much less to decide upon the constitutionality of 
alaw. By the 2d section of the 3d article of the 
Constitution of the United States, it is provided, 
that in all cases to which the judicial power ap- 
plies, except cases affecting Ambassadors, other 
public Ministers and Consuls, and those in which 
a State is a party, “the Supreme Court shall have 
‘appellate jurisdiction, both as to law and fact, 
‘ with such exceptions and under such regulations 
‘as Congress shall make.” : 

Thus, therefore, it is in the power of Congress 
to authorize, in all such cases. an appeal to the 
Supreme Court, even as to the fact; from the ver- 
dict of a jury, and empower the Supreme Court 
to control the jury if they appear to have erred. 
And such was the intention of the framers of the 
Constitution! ; 

They assumed asa_principle, that the interests 
of the State governments and of the General 
Government would often be at variance; that 
laws passed by the United States, the most wise 
and salutary, might be very obnoxious to and un- 
popular in, some of the States; judges holding 

` their commissions under the respective States, 
that is, the State judges, the framers of the Con- 


stitution would not, therefore, entrust with the 
execution of the laws of the United States. They 
also considered that, as far as juries were intro- 
duced, the jurors would be citizens of the respec- 
tive States wherein the trials should be had, that 
they would, in consequence, probably partake of 
the interests, the prejudices, and the passions pre- 
vailing in the State, and therefore might decide 
contrary to the direction of the judges appointed 
by the United States, and thereby prevent the due 
execution of their laws. To obviate this, the 
Constitution has a provision for an appeal to the 
Supreme Court, even from the verdict of such a 
jury. Judge then whether the framers of the 
Constitution ever contemplated giving power to 
counsel to argue to jurors against the opinions of 
their judges, or juries to decide against such 
opinions. ` 

I have now only to return to this honorable 
Court my sincere thanks for the patient attention ` 
| with which they have indulged me on this occa- 
sion, and to express to you, Mr. President, the 
high sense I have of the impartiality, politeness, 
and dignity with which you have presided during 
| this trial. 

Mr. Harprer.—It was greatly to be desired, Mr. 

| President, and might have been confidently ex- 
| pected, that in a case every way so important, 
| where it so greatly concerns the public happiness 
that the decision should command the public con- 

fidence, nothing would be presented to the view 
| of this honorable Courtin aid of the prosecution, 

i except the law which ought to govern the decis- 
ion, and the proofs relied on for supporting the 
allegations. 

But it has not so seemed gocd to the honorable 
Managers. They have thought proper to intro- 

| duce into the discussion, the political opinions and 

party connexions of the respondent, for the pur- 

pose of throwing a shade of doubt over his mo- 

tives and of establishing inferences unfavorable 

i to his character. How far this conduct ought to 
be commended, it is not for me to decide. My 
confidence in the justice and discernment of this 

| honorable Court forbids me to apprehend that it 
can be successful. 

But since these opinions and connexions have 
been introduced, permit me to use them for a dif- 
ferent purpose. - 

The duty imposed on judges isat all times del- 
icate, and in criminal cases, where life or liberty 

| may be affected, where reputation, dearer than 
; both, depends on the issue, this duty becomes pe- 
culiarly arduous and painful to an honorable and 
generous mind. But if there bea situation more 
delicate, more embarrassing than every other to 
such a mind, itis that of a judge sitting on the 
trial of a person who, from political opposition, 
or any other cause, may have excited hostile or 
angry feelings in his mind. It is then that he 
most fears to trust himself. It is then that he 
most dreads the influence of his passions in mis- 
leading his judgment. Itis then that he feels the 
Strongest alarm for his reputation, lest he should 
possibly afford ground for the suspicion that he 
‘had gratified his resentments under the semblance 
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of executing the law. . Hence he constantly leans 
towards the side of the accused, and requires the 
clearest conviction before he condemns. -Hence 
he rejects ail doubtful or contradictory testimony, 
lays out of the case all little indiscretions and 
slight shades of suspicion; and is rigid in requi- 
ring from the prosecutors the unequivocal proof 
of unequivocal offences. That his enemy is in 
kis, power, is always a reason for the utmost for- 
bearance. The fear that he may possibly be mis- 
led by his passions, is always a reason for acquit- 
tal, where doubt can exist. - 

Need [invoke these..noble and generous senti- 
ments in the breasts of this honorable Court ? No! 
my heart tellsmeIneed not. Iseeon those benches 
distinguished soldiers and eminent statesmen, who 
have triumphed alike in the fields of politics and 
war, and who always disdained to tarnish their 
laurels by the blood or humiliation of a vanquish- 

- ed foe. 

If then, the person now arraigned at your bar, 
be connected with a political party in opposition 
to any of those who sit as his judges; if it.were 
poe that, in promoting the views of that party, 

e may have excited feelings of anger or resent- 
ment in the mind of any member of this honor- 
able tribunal; if it were possible that any portion 
of the angry passions engendered by the conflicts 
of peny could find a place within these hallowed 
walls, and could attach itself to him who stands 
upon his trial at this bar, the existence of such a 
py would furnish every member of this 

onorable Court with the strongest motives that 
can operate on a generous and noble mind, for 
leaning constantly to the side of the accused, and 
for pronouncing in favor of an acquittal, wher- 
ever there remains a doubt of guilt. 

Attempts have also been made to enlist the sym- 
pathy of this honorable Court on the side of the 
prosecution, and for this purpose,.a criminal twice 
convicted, who did not hesitate to risk civil blood- 
shed in support of political theories, and is now 
indebted for his life to the clemency of that Gov- 
ernment against whose laws he armed his igno- 
rant and misguided neighbors, is presented to view, 
decked out in all the ornaments which rhetoric 
can bestow. We, Mr. President, disclaim the 
aids, and protest against the interference of rhet- 
oric and sympathy. However proper. in other 
situations, they ought to beexcluded from courts 
of ‘Justice, whose decisions should be governed by 
truth and not by feeling. 

But if sympathy could find a place.in this tri- 
bunal, what object more fit to awake it than that 
now presented at your bar? An aged patriot and 
statesman, bearing on his head the frost of sev- 
enty winters, and broken by the infirmities brought 
upon him by the labors and exertions of half a 
century, is arraigned as an offender, and compelled 
‘to-employ, in defending himself against a crimi- 
Wal ‘prosecution, the few and short intervals of 
ease allowed to him by sickness. Placed at the 
bar of a court, after having sat with honor for 
sixteen.yeats.on the bench, he is doomed to hear 
the most epprobrious epithets applied to his name 
by those whose.-predecessors. were accustomed to 


look up to him with admiration and respect, and 


whose fathers would have been proud to have 
been numbered among his pupils. His footsteps 
are hunted from place to place, to find indiscre- 
tions which may be exaggerated intocrimes. The 
jests which, flowing from the gayety and open- 
ness of his temper, were uttered in the confidence 
of private conversation; the expressions of warmth 
produced by the natural impetuosity of his char- 
acter, are detailed by companions converted into 
spies and informers, and are adduced as proofs of 
criminal intention. j 

This cup, so full of bitterness for oae who has 
been accustomed for forty years to fill. the most 
honorable stations in his country, he drinks to the 
dregs without complaining. In this sad reverse, 
he supports himself with a calmness, a fortitude, 
anda resigned dignity which melt the hearts of 
those who are not his enemies, and extort the re- 
spect of those who are. f , 

If sympathy must be excited, here let it find a 
nobler object. If from generous breasts it can- 
not be excluded, let it be turned towards 


“A brave man struggling with the storms of Fate,” 


and greatly supporting himself under a pressure 
of evils the most afflicting that an elevated mind 
ean know. 

Not content with endeavoring to blow up a 
flame of party spirit against the respondent, and 
to engage sympathy in the ungracious, and to her 
unnatural, task of aiding a criminal prosecution, 
the honorable Managers have resorted to a prin- 
ciple as. novel in our laws and jurisprudence as it 
is subversive of the Constitutional independence 
of the judicial department, and dangerous to the 
personal rights and safety of every man holding 
an office under this Government. , They have 
contended “that an impeachment is not a crimi- 
‘nal prosecution, but an inquiry in the nature of 
‘an inquest of office, to ascertain whether a per- 
‘son holding an office be properly qualified for his 
‘situation; or, whether‘it may not be expedient 
‘to remove him.” But if this principle be cor- 
rect—if an impeachment be not indeed a crimi- 
nal prosecution, but a mere inquest of office—if.a 
conviction and removal on impeachment be in- 
deed not a punishment, but the mere withdrawal 
of a favor of office granted—I ask why this form- 
ality of proceeding, this solemn apparatus of jus- 
tice, this laborious investigation of facts? If the 
conviction of a judge on impeachment is not to 
depend on his guilt or innocence of some crime 
alleged against him, but on some reason of State 
policy or expediency, which may be thought by 
the House of Representatives, and two-thirds of 
the Senate, to require his removal, I ask why the 
solemn mockery of articles alleging high erimes 
and misdemeanors, of a court regularly formed, 
of a judicial oath administered to the members, of 
the public examination of witnesses, and of a trial 
conducted in all the usual forms? Why not settle 
this question of expediency, as all other questions 
of: expediency are settled, by a reference to gene- 
ral political considerations, and in the usual mode ! 
of political discussion ?.No! Mr. President! This 
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principle of the honorable Managers,so noveland | of England; and the former, a writer of great 
so-alirming ; this desperate expedient, resorted to | learning and very high authority, peculiarly tena- 
as the last and only prop ofa case, which the | cious of every principle tending to the security 
honorable gentlemen feel to be unsupported by | of public liberty, and not likely to mistake on a 
law or evidence; this forlorn hope of the prose- | point so essential as the law of impeachment. 
cution, pressed into its service, after it was found | Thus we find that even in England, where the 
that no offence against any law of the land could | power of impeachment is subject to no express 
be proved, will not, cannot avail. Everything by | constitutional restrictions, and where abuses of 
which we are surrounded informs us that we are | that power, for the purpose of party persecution 
in a court of law. Everything that we have been | and State policy, have sometimes been commit- 
three weeks employed in doing reminds us that | ted, and more frequently attempted, an impeach- 
we are engaged not in a mere inquiry into the | ment has never been considered as a mere inquest 
fitness of an officer for the place which he holds, | of office, but always as a criminal prosecution 
but in the trial of a criminal case on legal princi- | differing not in essentials from those which are 
les. And this great truth, so important to the | carried on before the ordinary tribunals of justice 
* liberties and happiness of this country, is fully es- | and subject to the same rules of evidence, and the 
tablished by the decisions of this honorable Court, | same legal maxims concerning crimes and pun- 
in this case, on questions of evidence—decisions | ishments, as a proceeding contrived not to alter 
by which this court has solemnly declared, that | the law, but to carry it into more effectual exe- 
it holds itself bound by those principles of law | cution. These authorities, sanctioned by the prac- 
which govern our tribunals in ordinary cases. | tice of one hundred and fifty years, prove the prin- 
These decisions we accepted. asa pledge, and now | ciple for which we contend. Instances may, no 
rely on as an assurance that this cause will be de- | doubt, be found in the history of that country 
termined on no newly discovered notions of po- | where these salutary principles have been disre- 
litical expediency, or State policy, but on the well | garded, and impeachments have been converted 
settled and well known principles of law and the | into engines of oppression. But this abuse does 
Constitution. not destroy or impair the principle. That re- 
The honorable Managers, indeed, are as much | mains as eternal as the laws of reason.and justice 
at war with themselves on this point, as with the | on which it is founded; while the abuse passes 
Constitution and the laws. For when they have | into oblivion, with the temporary interests and 
told us in one breath, that this is merely a ques- | fleeting projects which it was made to subserve; 
tion of policy and expediency, they resort in the | or remains in our recollection as a sad monu- 
next to legal authorities, both English and Ameri- | ment of the excesses into which frail man is hur- 
can, for the purpose of explaining the doctrine of | ried by his passions. 
impeachment, and of proving that the acts al-| And has not this great principle of English ju- 
leged against the respondent amount to impeach- | risprudence, which in that country has weathered 
able offences ; thus paying an involuntary homage | so many storms of faction, revolution, and civil 
to truth, and furnishing an instance of the irre- | war, received the sanction also of this honorable 
sistible power with which she forces herself on | Court? Has not testimony been rejected, because 
the mind, even when most obstinately determined | it was judged illegal, according to the ordinary 
to resist her. Let us also, Mr. President, be per- | rules of evidence? And how could those rules 
mitted to adduce the authority of an elementary | apply to this case, unless it were considered as a 
writer, of very high authority, on the laws of} criminal prosecution? : 
England, in support of the principle for which we | The Constitution of the United States will as 
contend. Woodeson, in his Lectures, vol. 2, p.| little bear out the Managers in their position as 
611, treating on the law of impeachment, speaks | the laws of England. That Constitution gives 
thus: “As to the trial itself, it must of course | the power of impeachment to the House of Rep- 
‘vary in external ceremony, but differs not in es- | resentatives, and to the Senate the power of try- 
‘sentials from criminal prosecutions before infe-| ing impeachments. Had the authors of that in- 
‘rior eourts. The same rules of evidence, the | strument, and those who adopted it, intended to 
‘same legal notions of crimes and punishments, | leave this power at large, or to erect it intoa gen- 
‘prevail. For impeachments are not formed to | eral inquest, for inquiring into the qualifications 
‘alter the law, but to carry it into more effectual | of judges, and the expediency of removing them, 
‘execution, where it might be obstructed by the in- | nothing more would have been done than merely 
‘ fluence of two powerful delinquents, or not easily | to give the power. But it will be found that va- 
‘discerned in the ordinary course of jurisdiction, | rious restrictions are imposed in the subsequent 
‘by reason of the peculiar quality of alleged | parts of the instrament, which prove that no per- 
‘erimes. The judgment therefore is to be such | son can be impeached except for an offence. 
‘as is warranted by legal principles or precedents.| Thus, for instance, 1n speaking of the power of 
“In capital cases the mere stated sentence is to be | pardoning, the Constitution: provides (Art. 2, Sec. 
specifically pronounced.” Thus far this learned | 2) that “the President may grant reprieves and 
poe and commentator of the laws of Eng- | pardons for offences against the United States, ex- 
and; and he cites as authorities for this doctrine | cept in cases of impeachment.” Is not this the 
Selden and the State Trials; the latter of which, | same thing as saying, that cases of impeachment 
this honorable Court need not be informed, is a | are cases of offences? What, Mr. President, are 
collection of adjudged cases in the highest courts offences, in the language of the Constitution and À 
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the laws ? For a definition of the term.“ offence,” 
in a Constitutional sense, we must consult our 
law books, and not the caprice or the varying 
opinions of popular leaders or popular assemblies. 
Those books tell us, that the word “offence” 
means some violation of law. Whence it evi- 
dently follows, that no officer of Government can 
be impeached, unless he have committed some 
violation of the law, either statute or common. 
It is. not necessary for me to contend, that this 
offence must be an indictable offence. I might 
safely admit the contrary, though I do not admit 
it; and there are reasons which appear to be un- 
answerable in favor of the opinion, that no offence 
is impeachable, unless it be also the proper sub- 
ject of an indictment. But it is not necessary to 
go so far; and I can suppose cases where a judge 
ought to be impeached, for acts which I am not 
prepared to declare indictable. Suppose, for in- 
stance, that.a judge should constantly omit to 
hold court; or should. habitually attend so short 
a time each day as to render it impossible to des- 
patch the business. Itmight be doubted whether 
an indictment would lie for those acts of omission, 
although I am inclined to think that it would. 
But I have no hesitation in saying, that a judge 
in such a case ought to be impeached. And this 
comes within the principle for which I contend; 
for these acts of culpable omission area plain and 
direct violation of the law, which commands him 
to hold courts a reasonable time for the despateh 


of business; and of his oath, which binds him to ! 


discharge faithfully and diligently the duties of 
his office. 

The honorable gentleman, who opened the 
case on the part of the prosecution, cited the case 
of habitual drunkenness and profane swearing on 
the part of a judge, as an instance of an offence 
not indictable, and yet punishable by impeach- 
ment. - But I deny his position. Habitual drank- 
enness in a judge, and profane swearing in any 
person, are indictable offences. And if they were 
not, still they are violations of the law. Ido not 
mean to say that there is a statute against drank- 
enness and profane swearing. But they are of- 
fences. against good morals, and as such are for- 
bidden by the common law. They are offences 
in the sight of God and man, definitive in their 
nature, capable of precise proof and of a clear 
defence. 

The honorable Managers have cited.a case de- 
cided in this court, as an authority to prove that 
a man may be convicted on impeachment, with- 
out having committed an offence. I mean the 
ease of Judge Pickering. But that case does not 
support the position. The defendant there was 
charged with habitual drunkenness, and gross 
misbehaviour in court, arising from this drunken- 
tess. The defence set up was that the defendant 


waSinsane; and that the instances adduced of 


intoxication and improper behaviour proceeded 
from. bis insanity. On this point there was a 
contrariety of.evidenee. It is not for me to in- 
quire‘on which-side the truth lay. But the court, 
by finding the defendant guilty, gave their sanc- 
tion to the-charge; that his insanity proceeded 


from habitual drunkenness. This case therefore 
proves nothing further, than that habitual drunk- 
enness is an impcachable offence. 

As little aid can the honorable gentlemen derive 
from the case of Judge Addison, on which also 
| they have‘relied. The articles of impeachment 
will show, that Judge Addison was not impeached, 
as the honorable gentlemen suppose, for rude and 
uogentleman-like behaviour in court to one of 
his colleagues; but for a supposed usurpation of 
power, in preventing his colleague, by an exertion 
of authority, from exercising the right which 
he was supposed to possess, to charge a grand 
jury; and in exerting his official influence and 
power, to prevent the jury from paying attention 
to the legal opinions expressed by his colleague, 
in a civil case. The report of that trial, now in 
my hand, will attest the correctness of this state- 
ment; and will show also that Judge Addison 
was so far from being charged with rude and un- 
geritleman-like behaviour to his colleague, that 
the honorable gentleman himself towards whom 
that behaviour is supposed to have been used; 
and who gave evidence on the trial,-bore testi- 
mony to the mildness and politeness of Judge 
Addison’s manner, on the occasions which fur- 
nished the grounds of impeachment. Whether 
the acts done by that learned and distinguished 
judge did amount to an usurpation of unconstitu- 
tional power; or whether his colleague did pos- 
sess those rights, in the exercise of which he was 
supposed to have been improperly restricted; are 
| questions foreign from the presént inquiry. But 
Iam free to declare, that if Judge Addison’s col- 
league did possess those rights, and if he did ar- 
bitrarily prevent and impede the exercise of them 
by an unconstitutional exertion of the powers of 

his office, he was guilty of an offence for which 
| he might properly be impeached; because he 
must in that case have acted in express violation 
of the Constitution and laws. 
The great principle for which we.contend, and 
which is so strongly supported by the clause of 
| the Constitution already cited, that an impeach- 
| ment is a criminal prosecution, and cannot be 
| maintained without the proof of some offence 
| against the laws, pervades all the other provisions 
of the Constitution, on the subject of impeach- 
ment. The fourth section of the second article 
declares, “that the President, Vice President, and 
all civil officers of the United States, shall be 
removed from office on impeachment for, and 
conviction of treason, bribery, or other high crimes 
and misdemeanors.” “This provision, I know, has 
| been considered by some asa mere direction of 
what shall be done, in those specified cases; and 
not as a prohibition, confining impeachment to 
those cases. But it must be recollected, Mr. 
President, that the Constitution is a limited grant 
of power; and that it is of the essence of such a 
grant to be construed strictly, and to leave in the 
grantors all the powers, not expressly, or by neces- 
sary implication granted away. In this manner 
has the Constitution always: been construed and 
understood: and although an amendment was 
made, for the purpose of. expressly declaring and 
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asserting this principle, yet that amendment was 
always understood by those who adopted it, and 
‘was represented by the eminent: character who 
brought it forward, as a mere declaration of a 
principle. inherent in the Constitution, which it 
‘was proper to make, for the purpose of removing 
doubts and quieting apprehensions. When, there- 
fore, the Constitution: declares for what acts an 
officer shall be impeached, it gives power to im- 
peach him for those acts, and all power to im- 
peach him for any other cause is withheld. The 
enumeration in the affirmative grant implies 
clearly a negative restriction, as to all. cases not 
enumerated. This provision of the Constitution, 
therefore, must be considered, upon every sound 
principle of construetion, as.a declaration that no 
impeachment shall lie except for a crime or mis- 
demeanor; in other words, for a criminal viola- 
tion of some law. 

The same idea is.found in the second section 
of the third article, third clause; where it is de- 
clared that “the trial of all crimes, except in cases 
of impeachment, shall be by jury:” plainly im- 
plying that cases of impeachment, are cases of 
© trials for crimes.” ; 

It is material, also, Mr. President, to advert to 
the peculiar force of the term “conviction,” which 
is employed in several parts of the Constitution, 
in-application to cases of impeachment. The 
third section of the first article, sixth clause, speak- 
ing of the trial of impeachments, says, “and no 
person shall be convicted without the concurrence 
of two thirds of the members present.” The 
seventh clause of the same section, treating on 
the extent and operation-of a judgment in im- 
peachment, says, “but the party. convicted shall 
nevertheless be liable and subject,” &c. And the 
fourth section of the second article declares, that 
certain officers “shall be removed from office on 
impeachment for, and conviction of, treason, bri- 
bery,” &c. This term “conviction” has in our 
law a fixed and appropriate meaning. There is 
indeed no word in our legal vocabulary, of more 
technical force. It always imports’ the decision 
of a competent tribunal, pronouncing a person 
guilty of some specitic offence, for which he has 
been legally brought to trial. In an instrument 
so. remarkable as the Constitution. of the United 
States, for technical accuracy in the use of terms, 
the frequent and indeed constant use of this word 
is decisive to prove, that in the intention of the 
framers of that instrument, no man could- be im- 
peached, except for some offence against law, of 
which he might in legal language ‘be said to be 
“convicted.” a 

In fixing the construction of this instrument, 
no safer guide can be followed. than contempora- 
eous expositions, furnished by those who made or 
ratified it; and among those expositions, the 
most authoritative are to be found in the consti- 
tutions of the several States, formed about the 
same time, and drawn up in many instances by 
the same persons. Whenever it appears clearly 
from the context of; these constitutions, that they 
affix a certain meaning to particular terms, we 
may safely infer that those or similar terms, in 


the Constitution of the United States, were in- 
tended to have the same meaning. And we shall 
find, by inspecting the constitutions of the several 
States, that impeachment has been considered by 
all of them as a criminal prosecution, for the pun- 
ishment of defined offences against the laws. 

‘Let us begin with that of Pennsylvania. In 
treating of impeachments, article the fourth, it 
speaks of conviction on impeachment; and de- 
clares that all civil officers shall be liable to im- 
peachment for any misdemeanor in office. The 
term “misdemeanor” is of as accurate meaning, 
and of as much technical force, as any term in 
the law.: It deseribes a class of offences against 
law, as well defined as. any in the criminal code. 
A still stronger argument is furnished by the sec- 
ond section of the fifth article, which provides 
that, for any reasonable cause, which shall not be 
sufficient ground of impeachment, the Governor 
may remove any of the judges, on the address of 
two-thirds of each branch of the Legislature. It 
is most manifest that this provision would have 
been wholly unnecessary had the people of Penn- 
sylvania, in framing their constitution, considered 
impeachments, like the honorable Managers, 
merely as inquests of office, by which a judge 
might be removed for any cause, which two-thirds 
of each branch might think reasonable. And the 
arguments derived from the constitution of Penn- 
sylvania have more force, inasmuch as the terms 
“ misdemeanor in office,” used by it for describing 
impeachable acts, are much less strong, than 
“treason, bribery, and other high crimes and mis- 
demeanors,” employed by the Constitution of the 
United States for the same purpose. 

The constitution of Delaware, section 22, di- 
rects that impeachments shall lie against all per- 
sons. “ offending against the State, either by mal- 
‘administration, corruption, or other means by 
‘ which the safety of the State may be endanger- 
fed.” This is a very broad description of im- 
peachable offences against the laws, liable to 
punishment in the regular course of justice. It is 
declared that all impeachments shall be commenc- 
ed “within eighteen months after the offence 
committed,” and shall be prosecuted by the Attor- 
ney General, or such other personsas the House 
of Assembly shall appoint, according to the laws 
of the land.” Persons found guilty on impeach- 
ment are to be disqualified, or removed, “or sub- 
jected to such pains and penalties as the laws 
shall direct.” And the term “conviction,” whose 
peculiag technical force has been already remark- 
ed, is applied by this constitution to cases of im- 
peachment. i 

The people of Maryland did not think fit to 
invest the Legislature with the power of impeach- 
ment; but have directed by their Bill of Rights, 
section 30, and by their constitution, section 40, 
that misbehaviour in office shall be proceeded 
against by indictment, in a court of law only; and 
that removal, and, in some cases, disqualification, 
shall be the consequence of conviction. It will 
not be denied, that “misdemeanor” and “ misbe- 
haviour in office” are convertible terms. If there 
be any difference, the latter is the less strong; and 
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yet the people of Maryland have declared that the 
term “ misbehaviour in office” means an indictable 
offence, of which a person may be convicted in a 
court of law. 

The constitution of Virginia provides, that per- 
sons offending against the State by mal-adminis- 
tration, corruption, or other means by which the 
safety of: the State may be endangered, “shall be 
impeachable by the House of Delegates,” in the 
General Court, according to the laws of the land: 
“and that if all or any of the judges of the Gene- 
‘ral Court, should, on grounds (to be judged by the 
‘ House of Delegates) be accused of any of the 
t crimes or offences above-mentioned, such House 
‘of Delegates may, in like manner, impeach the 
‘ judge or judges so accused, to be tried in the 
‘t court-of appeals.” Hence itappéars most clearly 
that these general words “offending against the 

_ State by mal-administration, corruption, or other 
‘means by which the safety of the State may be 
“endangered,” words far more general and indef- 
inite.in themselves than. those employed by the 

. Federal Constitution, were. considered by the 
people of Virginia as meaning specific crimes or 
offenees, which might be proceeded against in a 
court of law, according to the usual course of 
criminal justice. The words “any other means 
by which the safety of the State may be endan- 
gered,” are certainly broad enough to embrace 
those reasons of political expediency and State 
policy for which the honorable Managers contend 
that. a judge may be removed by impeachment; 
but we find that the people of Virginia had no 
idea of giving them a construction so contrary to 
the notions entertained in this country respect- 
ing legal rights, personal safety, and Constitu- 
tional liberty. ; 

The provisions made on this. subject by the 
constitution of North Carolina breathe the same 
spirit. That instrument declares, section 23, “that 
‘the Governor and other officers offending against 
‘the State, by violating any part of this constitu- 
‘ tion, mal-administration, or corruption, may be 
‘ prosecuted on the impeachment of the General 
‘ Assembly, or presentment of the grand jury, of 
‘any court of supreme jurisdiction in this State.” 
This plainly implies that impeachable acts, though 
described in terms the most indefinite, were nei- 
ther more nor less than offences indictable in the 
ordinary course of law. 

In the constitution of South Carolina, article 5, 
we find the same idea. necessarily implied. The 
words “misdemeanor in office” are used as the 
description of impeachable offences; the term 
“ conviction” is applied to impeachments; and’ it 
is provided that persons so convicted, “shall, nev- 
ertheless, be liable to indictment, trial, judgment, 
and punishment, according to law.” It is plain, 
therefore, that the words “ misdemeanor in office,” 
Were understood and intended by the people of 
South.Carolina to. mean offences against the laws, 
for ‘which the offender might be’ indicted and 
* convicted.” 

The cotistitution of Georgia contains no words, 
which can operate in any manner to define or de- 
scribe impeachable -offencés. - It merely directs 


who shall have the power of impeaching, who 
shall try impeachments, and what description of 
persons may be impeached. But, in that of Ver- 

mont, there is a provision on this subject, which, 

though very concise, is very strong to our present 
purpose. Among the powers given by it, section 
9, to the House of Representatives, is that to “ im- 
peach State criminals.” This term “criminals,” 

which in our laws is never applied except to per- 
sous charged with offences of the highest nature, 

sufficiently declares that the people of Vermont 
considered impeachments as applicable to cases 
of crimes only, and not to removals for reasons of 
State expediency: not even to cases of smaller 
offences, much less of indiscretion or impropriety 
of behaviour, such as is alleged against the re- 
spondent in this case. For, surely, it would be an 
abuse of language to apply the term “ criminal” to 
improper interruptions of counsel; to rude, hasty, 

or intemperate expressions; to ridicule employed 

by a judge against counsel, who, in his opinion, 

conducted themselves incorrectly ; or to the pre- 
cipitate and ill-timed expression of a correct legal 
opinion. No, sir... This word imports the inten- 
tional violation of some known law; the perpe- 
tration of some specific defined crime, which 
may admit of precise proof, which every citizen’ 
may be able to avoid, against which, when ac- 
cused “of it, he may know how to make his de- 
fence. ‘ 

Such, Mr. President, is the solemn exposition 
of impeachable offences, given by the people of 
the United States, through the medium of their 
constitutions. Though not accustomed to talk 
about the will of the people, there is no man that 
bows with more reverence to that will, when con- 
stitutionally declared. And shall we, Mr. Presi- 
dent, let go this sheet-anchor of personal rights 
and political. privileges, to commit. ourselves to 
the storms of party rage, personal animosity, and 
popular caprice? Shall we throw down this 
great landmark, fixed by the wisdom and patriot- 
ism of our fellow-citizens and fathers? Instead 
of having our best and dearest rights secured, by 
fixed and known principles of law, shall we leave 
them to be governed and disposed by the ever- 
varying whims and passions of the moment? No, 
sir, { trust not. When I look at these benches and 
recollect how deep a stake the members of this 
honorable Court have ‘in those rights which form 
the palladium of our safety, and are now entrust- 
ed to their care and keeping, 1 cannot but confi- 
dently expect that they will feel the whole im- 
portance of the great trust reposed in them by 
their country ; that they will regard themselves 
as acting for future generations, as well as for the 
present age; and will elevate themselves above 
the sphere of little views and momentary feel- 
ings. They will recollect, sir, that unjust princi- 
ples, adopted to answer particular purposes, are 
two-edged swords, which often rebound on the 
head of him who strikes with them; and that 
justice, though it may bean inconvenient restraint 
on our power, while we are strong, is the only 
rampart behind which we can find protection ” 
when. we become weak. They will remember 
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that power which depends on popular favor, is of 
all sublunary things the most fleeting and tran- 
_ sient; that it must, from time to time, change 
hands; and that when the-change which, sooner 
or later, must arrive, shall have taken place; when 
those who now direct the thunder of impeach- 
ment, shall be placed, as ere long they must, in a 
situation to be smitten by its bolts, they will be 
glad to invoke, and unless they now set a great 
example of correct decision, will invoke in vain 
those Constitutional privileges to which we now 
cry for safety. : 

Need I, Mr. President, urge the necessity of ad- 
hering to. those- principles, as it respects the inde- 
pendence of the judiciary department? Need I 
enlarge on the essential importance of that inde- 
pendence to the security of personal rights, and to 
the well-being, nay, to the existence of a free 
Government ? These considerations of themselves 
strike the mind with a force not to be increased 
by any efforts of mine. It is sufficient merely to 
bring them into the view of. this honorable 
Court. Ae 

But it is not to the party accused, to the nation, 
to posterity, and to the interests of free Gov- 
ernments that the observance of settled Constitu- 
tional pririciples in cases of impeachment, is alone 
important. It is equally so to the character and 
feelings of those appointed to judge. Is there any 
member of this honorable Court, who would 
wish, nay, who would consent, in deciding this 
cause, to be set free from the restraints of the law, 
or, more properly speaking, to be deprived of its 
guidance, and left to the influence of his own pas- 
sions, feelings, or prepossessions ? Were causes 
like this to be determined on expediency, and not 
on fixed principles of law, to what suspicions 
might not the judges be liable, of having sought 
the indulgence of some animosity, or the attain- 
ment of some selfish end, instead of consulting 
for the public good? But when they are known 
to be governed by the settled rules of law, and 
are considered as merely its organs, their motives 
will be more respected, and their conduct less lia- 
ble to suspicion or reproach? Js any member of 
this honorable body. prepared to: relinquish the 
high and venerable station of the. organ and ex- 
pounder of the law, in order to assume the 
doubtful and dangerous character of a judge, sub- 
ject to no rule but his own arbitrary will ? 

To a judge, too, it is the sweetest consolation in 
the discharge of his painful duties, that when he 
has doomed a fellow-citizen to dishonor and mis- 
ery, he has merely pronounced the decision of the 
law, and not the dictates of his own will; that he 
is not the author of the sentence by which so 
much calamity is brought on others, but merely 
its offeial organ. This reflection soothes his 
mind under the anguish which it must feel from 
another’s wo. And is there any member of this 
honorable Court who would consent, to relinquish 
this consolation? T boldly say, no. I feel that 
every heart will respond to the assertion. And if 
any who hear me be capable of entertdining a con- 
trary opinion, or would wish, in ‘the same situa- 
tion, to-hold a different conduct, I envy not their 
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feelings, however highly I may estimate their in- - 
tellectual powers. 

In every light, therefore, in which this great 
principle can be viewed, whether asa well-estab- 
lished doctrine of the Constitution; as the bul- 
wark of personal safety and judicial independ- 
ence; as a shield for the characters-of those whose 
lot it may be to sit under the trial of impeach- 
ments; or as a solace to them under the'necessity 
of pronouncing a fellow-citizen guilty; it will 
equally claim, and I cannot doubt that it will re- 
ceive the sanction of this honorable Court, by 
whose decision it will, I trust, be established so as 
never hereafter to be brought into question, that 
an impeachment is not a mere inquiry, in the na- 
ture of an inquest of office, whether an cfficer be 
qualified for his place, or whether some reason of 
policy or expediency may not demand his remo- 
val, but a criminal prosecution, for the support of 
which the proof of some wilful violation ofa 
known law of the land is known to be indispen- 
sably required. i 

Before I. proceed, Mr. President, to apply this 
principle to the case now under consideration, per- 
mit me to notice briefly another proposition ad- 
vanced by the honorable Managers, which I per- 
fectly concur in, and shall take the liberty of 
using against them. They have laid it down, 
that the testimony of witnesses equally credible in 
themselves, is entitled to different degrees of credit, 
according to the means whch they respectively 
enjoyed of correctly discerning the truth, in the 
matter about which they testify. To this pro- 
position I fully assent. Let the principle be ap+: 
plied to the case now under consideration. Look | 
at the witnesses on each side. With some few 
exceptions perhaps, about which I do not feel it 
necessary to make any particular remarks, they 
are equally credible in themselves, equally dis- 
posed to state correctly the facts. But who are 
the witnesses on the part of the prosecution? It 
must be answered, that almost all of them are 
persons who have supposed themselves to be ill- 
treated by the respondent; whose resentment the 
lapse of four years has not been able to assuage ; 
and who come here under the manifest influence 
of those angry feelings, to complain of their im- 
aginary wrongs. It is plain that such persons, 
however correct in their intentions, however.de- 
sirous of speaking the truth, are liable to be misled 
by the irritation which these events excited in 
their minds, and to state as facts the recollection 
of their erroneous impressions. It is perfectly 
manifest that those gentlemen were very much 
irritated by the transactions of which they com- 
plain, and in which they were or supposed them- 
selves to be parties. It is equally clear their an- 
ger has not yet cooled. And J will ask whether 
men in such circumstances, giving them the ut- 
most credit for correct intentions, are equally en- 
titled to belief with persons who, like the witnesses 
on the part of the respondent, were calm, and disin- 
terested spectatsrs of the events which they relate ? 
Equally respectable with the witnesses for the 
prosecution; much more cool; free from that ir- 
ritation which the parties in contention éan hardly 
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ever avoid; and testifying their impartiality by | 


expressing without reserve their disapprobation of 
some things in the respondent’s conduct; it must 
beadmitted that in every collision of testimony, 
they possess the highest title to belief. 

Having taken this view of these preliminary 
points, I now proceed, Mr. President, to consider 
the various charges against our honorable client, 
in the order in which they have been stated by 
the prosecutors. Itis not my design to go over 
‘the same ground, which has been so recently trod- 
den by my able colleagues. The task assigned to 
me, is to range rapidly over the first six articles 5 
to present some views of the subject, which the 
multiplicity of the matter induced my learned 
colleagues to omit; and then to discuss at large 
the law and the facts, under the séventh and eighth 
‘articles, which have not yet been touched. 

On the case of John Fries, the subject of the first 
chargé, permit me, Mr. President, to avail myself 
‘of a distinction, laid down by the honorable gen- 
tleman who opened the case on the part of the 
‘prosecution (Mr. Randolph.) That honorable 
gentleman, in his opening address, made a dis- 
tinction between a general maxim or principle of 
Jaw, such as the definition of a crime, and a par- 
ticular opinion on the law, as applicable to a par- 

_ ticular case. The former he admits to be proper 
jn a judge atany stage of atrial. The latter he 
denies to be so. He has chosen the definition of 
one offence to illustrate his position; I will take 
that of another. 
‘and put on his trial, for burglary. The crime of 
‘burglary consists in “breaking and entering a 
dwelling-house, in the night time, with intent to 
‘commit felony.” This is the established definition 
of this offence. According to the distinction of 
the honorable gentleman, the judge might at the 


Suppose a man to be indicted, | 


commencement of the trial, or at any stage of it, 
declare this general principle respecting the nature 
of the offence, even before counsel were heard. 
Way; more, he would be justified in preventing 
counsel from attempting, before the jury, to con- 
trovert this principle. This latter point is not ex- 
pressly admitted by the honorable gentleman; but 
it flows from his admission, as a necessary con- 
‘sequence. So far thejudge might safely go. But 
should he advance a step further, and declare, be- 
{ore counsel had been heard, that the acts done by 
the person on trial did amount to burglary, then 
he would be culpable, and even criminal; and 
this, the honorable gentleman contends, was done 
by the respondent in the case of Fries. 

I consent to be judged by the rule which the 
honorable gentleman has himself established; 
and I undertake to show that nothing more was 
“done by the respondent in the case of Fries than 
the honorable gentleman admits may be properly 
“done by a judge; that he merely stated the gen- 
veral definition of the crime of treason by levying | 
“war against the United States, but expressed no 
“Opinion whether the prisoner was guilty or inno- 

cent; whether the acts which he had done amount- 
-éd to trëason. For the correctness of this posi- 
tion L'appeal to the opinion itself, as in evidence 
before the court: It is contained in exhibit No. 


2, filed with the answer. In this paper the court, 
after some preliminary observations to show that 
the questions relative to the Constitutional defi- 
nition of treason were questions of law and not 
of fact, proceed to state as their opinion, “that 
‘any insurrection, or rising of any body of peo- 
‘ ple within the United States, to effect by force 
t or violence any object of a great public nature, 
‘orof public and general (or national) concern, 
‘isa levying of war against the United ‘States, 
‘within ‘the contemplation and construction of 
‘ the. Constitution of the United States.” “That 
‘ on this general position any such insurrection or 
‘yising to resist or prevent by violence the exe- 
‘ cution of any statute of the United States for 
‘levying or collecting taxes, duties, imposts, or 
‘excises, or for calling forth the militia to exe- 
‘cute the laws of the Union, or for any other 
‘ purpose; under any pretence, as that the stat- 
‘ute was unequal, burdensome, oppressive, or un- 
constitutional, is a levying war against the Uni- 
‘ted States, within the Constitution.” “That 
‘military weapons, as guns and swords, men- 
‘tioned in the indictment, are not necessary to 
í make such insurrection or rising amount to levy- 
‘ing war, because numbers may supply the want 
‘ of military weapons, or military array.” “ That 
‘the assembling bodies of men, armed and ar- 
‘rayed ina warlike manner, for purposes only of 
‘a private nature, is not treason, although the 
‘judges and peace officers should be insulted or 
‘ resisted, or even great outrage committed on the 
‘ persons and property of our citizens.” “ That 
‘ the true criterion to determine whether acts com- 
‘ mitted are a treason, or a less offence (as a riot) 
‘is the quo animo the people did assemble. That, 
‘if a body of people conspire and meditate an 
‘insurrection to resist or oppose the execution of 
‘any statute of the United States by force, they 
‘are only guilty of a high misdemeanor; but if 
‘ they proceed to carry such intention into execu- 
“tion by force, they are guilty of the treason of 
‘levying war, and the quantum of the force em- 
t ployed neither lessens nor increases the crime.” 
“That a combination or conspiracy to levy war 
‘against the United States is not treason, unless 
‘ combined with an attempt to carry such combi- 
‘nation or conspiracy into execution,” and that 
“some actual force or violence must be used in | 
« pursuance of such design to levy war; but it is 
‘ perfectly immaterial whether the force used is 
‘ sufficient to effectuate the object.” 

This no doubt isa long definition. Perhaps it 
might have been expressed in much fewer words, 
but still is a general definition of the crime of 
treason by levying war, without application or 
reference to any particular case, much less to the 
case of John Fries. It amounts nearly to this, 
“that for any number of people, however small 
‘or inadequate, to rise, with intent to resist or 
‘prevent by force the execution of any general 
‘law of the United States, and to employ actual 
‘ force for that purpose, amounts to levying war 
‘ against the United States, although neither mil- 
‘ itary weapons nor military array be used.” This 
is the substance of the ‘opinion. All the rest is 
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merely illustration, and in this shape it is as |this course of reflection by the stress which he 
much a general definition’ as that.of butglary. had observed the court to lay, in the first trial of 
How wide a field of defence do these definitions | Fries, on the decisions in the cases of the West- 
leave open! In the case of an indictment for | ern insurgents. It would surely have been very 
burglary, would any counsel peevishly or inso- | unkind in the respondent to-prevent the learned 
lently retire from the prisoners defence, because | gentleman from exhibiting the results of these 
the court might, in the commencement of the j long and profound reflections. But happily the 
trial, have stated this to be the legal definition of | respondent did not prevent him.. His disappoint- 
the crime? Would he insist on the absurd and : must be attributed solely to himself. The 

1 

i 


mischievous privilege of controverting so plain | circumstances on which he informs.us that he in- 
and well-settled a principle of law? No. Far tended to rely for distinguishing ‘the case of 
different would be his conduct. He would in- | Fries from those of the Western insurgents, were 
quire whether any acts had been done, amount- | the martial array at Braddock’s field; the march 
ing in law to the breaking open of a house? | to Pittsburg, for the avowed purpose of attacking 
Whether the prisoner was the perpetrator of | the garrison; and, I think, the attack on Nevil’s 
those acts, or a partyin them? Whether the | house. The first of these circumstances applied 
house was broken open in the night time? Whe- | to thenature of theassemblage, whether itamount- 
ther it was entered by the prisoner as well as|ed toa rising or insurrection; the second to the 
broken? Whether it was a dwelling-house ? | intent with which the rising was made, and the 
And whether it was broken open and entered with’ third to the degree and nature of the force or vio- 
intent to commit any crime amounting to felony? | lence committed. They were all open to the 
All these questions would be perfectly open, un- | learned gentleman under the opinion, which did 
der the general definition which has been stated; | not declare what sort of an assemblage would 
and on the result of these inquiries would the | constitute an insurrection or rising; what cir- 
guilt or innocence of the prisoner depend. cumstances would be sufficient evidence of the 
So in the case of Fries, it was perfectly com- | improper intent; or what kind or degree of force 
petent to his learned counsel, under the general | or violence must be employed; but merely stated 
definition of treason given by the court, to con- | that a rising or insurrection, proceeding from such 
tend that the acts proved did not amount to a |an intent, and accompanied by actual force or 
rising of any number of people; that John Fries | violence, would amount to levying war. Whether 
‘was not implicated in those acts; that they were | the assemblage in Bucks and Northampton had 
not done with intent to resist or prevent, by force | the necessary ingredients to constitute a rising or 
or violence, the execution of any general law of | insurrection; whether the acts done afforded suf- 
the United States; or that no force or violence | ficient evidence of an intent to resist or prevent 
was actually employed in pursuance of such in- | by violence or force the execution of the act of 
tention. All these questions were perfectly open | Congress; whether the force or violence com- 
to them, notwithstanding the general definition | mitted -were sufficient in nature or degree ; and 
of treason given by the court. Not one of these | whether, in all or any of these points of view, 
questions did the court in any manner decide. | the case of Fries in Bucks and Northampton was 
These questions involved the application of the | weaker than that of the Western insurgents, or 
general definition to the particular case; an ap- | materially different from it, were questions not at 
plication in which the true, proper, and only de- |all affected by the opinion, but left entirely open 
fence of the prisoner consisted, and which the|to the learned gentleman, who might, notwith- 
court neither made, nor intended to make. standing this opinion, have discussed them before 
Surely these questions offered full scope to the | the court and jury, at all the length into which 
learned gentlemen for the exertion of those argue) the exuberance of his genius so much delights to 
mentative powers, and the display of that legal’| shoot. l 
learning, of which they have given, in the shape | - These learned gentlemen possessed, therefore, 
of testimony, so: handsome a specimen at this | under the opinion communicated to them by the 
bar. Even that eager fondness for legal disputa- | respondent, even if it had not been withdrawn, 
tion, which has carried them on this occasion so | all the latitude which moderate counsel could 
far beyond the limits prescribed by the law of | have desired. All the questions of fact; all the 
evidence, might have been gratified ‘in thisample | questions of intention, which are questions of 
field. There was room enough for the learned | fact; the whole business of deciding, whether the 
and ingenious distinction, which one of the gen- | case proved came within the general principle of 
tletiien (Mr. Dallas) has told us that he intended | law; of applying the general rule to the particu- 
to make between the case of Fries and that of | lar case; remained within the province of the 
the Western insurgents. {t was his intention, he | jury, and furnished the only proper means of de- 
says, had he not been prevented by this unfortu-| fence, Even if the facts had been admitted, as 
nate definition, to dwell on several circumstances | the honorable Managers contend, still the intent 
which, in his apprehension, distinguished the for- | remained to be ascertained, and was a question of 
mer of these casés from the latter. He tells us | fact solely cognizable by the jury. But it is ut- 
that his mind turtied itself towards these distinc- | terly incorrect to say that the facts were admit- 
tions, and was occupied upon them from the mo- | ted. It was indeed admitted, or rather it was not 
miënt when the court granted a new trial after the | doubted, that certain acts had been done by Joha 
first cohviction of Fries. His mind was led into | Fries and others; but whether those acts were of 
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such a nature, and proceeded from such an inten- 


tion, as.to bring the case within the general rule 
of law laid down by the court, was a point unset- 


tled, which formed the proper and sole ground of 


inquiry. And this point was not affected by the 
opinion communicated by the respondent to the 
prisoner’s counsel. . , 

And here, Mr. President, let me be permitted 
to notice what I deem a most dangerous error, 
respecting the Constitutional power of juries in 
criminal cases. - It is constantly asserted that the 
jury are to decide the law and the fact in crimi- 
nal cases; and this is correct, when properly ex- 
plained; but taken in its literal and unqualified 
sense, it is contrary to. every principle of law, 
and every dictate of common sense. It is the 

rovince of the court to expound and declare the 
aw generally, in all cases, criminal as well as 
civil.. To apply the law to each particular case ; 
to decide whether the facts proved in any case 
bring it. within the. general rule of law, is the 
province of the jury, and their only province. 


They have no dispensing power over the laws of 


the land. Will any man in the least acquainted 
with our system of jurisprudence declare that a 
jury has a right to decide, that breaking open a 
dwelling-house in the night time with intent to 
steal is not burglary, unless an actual theft be 
committed? J presume that no one will hazard 
such an opinion. The jury, in such a case, may 
decide that the house was not broken open, that 
is, was not a dwelling-house, that the fact was 
not committed by the person accused, that it was 
not committed in the night time, or that it was 
not committed with an intent to commit a felony. 
But if they believe the affirmative on all these 
points, they must find the prisoner guilty, or com- 
mit a direct violation of their oaths. They are 
bound by the general principle of law as declared 
by the court. Their duty, and their sole duty, 
consists in applying it to the particular case. In 
this sense, and in this alone, are they judges of 
the law as well as of the fact. 

It is well known that a new trial may be grant- 
ed in a criminal case, where the verdict is against 
the party accused, and is supposed by the court to 
be contrary to law. This proves that the jury 
are not the judges of the law, in the unqualified 
sense contended for by some. persons; for if they 
were the judges of the law in that sense, it would 
necessarily follow that a new trial could no more 
be granted in favor of the prisoner in a criminal 
case than against him. The rule that it cannot 
be granted against him has been established by 
the courts in favor of life, through a laudable 
motive of tenderness and humanity, and not be- 
cause they had not power to grant new trials in 
this case, as well as in others, where the verdict 
is contrary to law. 

«So in case of an offence created by statute, a 
jurymay declare that the case proved on an in- 
dictment, under the statute, does not come within 
it, for want of the improper intent, or some other 
necessary ingredient. But it has never entered 
into the head of any man to suppose that the jury 
in such a case has a right to declare that the stat- 


ute itself is not a law of the land—has been re- 
pealed, hés expired, or does not create any offence, 
All these are questions of law, which come with- 
in the exclusive province of the court. ` 

This consideration, by the way, furnishes the 
true answer to the famous Richmond syllogism, 
of which we have heard so much in this case, and 
proves the correctness of that decision, by which 
the counsel of Callender were prevented, most 
properly, from contesting before the jury the 
constitutionality of an act of Congress—a decis- 
ion which the honorable.Managers have had the 
good sense not to call in question. This decision, 
undeniably correct as it is, and as strange as the 
absurdities are to which a contrary principle 
‘would lead, can be defended on no other ground 
than that for which I contend. 

And I will ask, how the case of treason can be 
distinguished, in this respect, from that of burgla- 
ry? Ifa jury be bound by the general rule of 
law which defines the crime of burglary, and be 
confined solely to the inquiry, whether the case 
proved comes within that rule; upon what prin- 
ciple can it be contended that they are not equally 
bound by the general definition of treason ? 

Will it be contended that the latter definition is 
not as well setiled as the former? This position 
Ideny. How was the definition of burglary set- 
tled? It was not by any Legislative act remain- 
ing on record or known by tradition, but by judi- 
cial determinations declaratory of the law. In 
the same manner has the definition of treason by 
levying war been settled. Three solemn adjudi- 
cations in the same court, and one of them in the 
same case, had declared it to be the law; and it 
was the law of the land as much as the law defin- 
ing burglary or any other offence, If gentlemen 
deny that three solemn decisions on the same 
point, by a court of the highest jurisdiction, are 
sufficient to settle the law, will they inform us 
how many decisions are necessary for that pur- 
pose? Or are we never to have fixed principles, 
or settled definitions of crimes? Is the law of 
treason never to be established on a certain basis ? 
Are the nature and definition of this high offence 
to beleft forever floating on the uncertain and va- 
rying opinions of courts and juries? Is that 
which was not treason to-day to be treason to- 
morrow, according to the caprice, the interests, or 
the prejudices of those who may be appointed to 
determine, or to the power, influence, or intrigues 
of the accuser or accused? If succeeding courts 
and juries are not to be bound by precedents es- 
tablished by their predecessors, then will every- 
thing be treason when a man is tried by his foes, 
and nothing when he is tried by his friends. There 
will no longer be any security, in times of party 
contention, for life, liberty, or property; and we 
are destined to see acted over in this land, vainly 
boasting of its freedom and happiness, the scenes 
of judicial murder and pillage which disgraced 
our mother country during the struggles between 
the houses of York and Laneaster. Sooner than 
live under such a system, I would take refuge in 
Turkey, where, by bribing the Cadi, I might es- 
cape from judicial tyranny, and might be safe 
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from the oppressions of the Government, provided 
I avoided the offence of growing rich. Not for 
one moment would I live in a country where I 
should be tantalized with the semblance. of lib- 
erty, and in fact liable to the penalties of treason, 
whenever I might by any act of opposition, or 
any assertion of my rights or those of my fellow- 
citizens, become obnoxious to a party in power. 
This must be the consequence should the princi- 
ples contended for by the Managers finally pre- 
vail. When the rules of law defining offences 
are fixed and certain, then is every man ‘safe, 
because he may know the law, and may avoid 
offending against it. But if no respect is to be 
paid to former decisions; if counsel are to be 
allowed to controvert points, which have been 
solemnly and repeatedly adjudged; if our courts 
and juries, without regard to former decisions, 
are to declare that to be law in each particular 
case, which the passions, the prejudices, or the 
political views of the moment may dictate; then 
indeed have we grasped a shadow, while the sub- 
stance has escaped from us; and the blood of our 
fathers has in vain bedewed their native soil. But 
no. So monstrous a principle cannot be endured, 
and will not receive the sanction of this honorable 
Court. Rules of law, once established, must be 
adhered to. Courts must regard them as sacred, 
and must not allow them to be called in question. 
In this case the opinion communicated had been 
solemnly settled, and was a part and.a most im- 
portant part of the law of the land. There was 
no superior tribunal to review it; and if there be 
one, the argument is still stronger: for then the 
acquiescence of the parties, who took no mea- 
sures to have these decisions reversed, is added. to 
the authority of the court which made them. 
The court, therefore, where the respondent presi- 
ded, was bound to consider these decisions as the 
law of the land; to declare them as such, and to 
prevent them from being called into question, for 
the purpose of misleading the jury. 

Another charge urged against.our honorable 
client, under the first article of impeachment, is, 
that he prevented the prisoner’s counsel, in the 
case of Fries, fron citing tothe jury certain En- 
glish adjudications on the law of treason, and 
some statutes of the United States. So far as 
this charge relates to the statutes, I shall leave it 
most cheerfully where it has been placed by my 
learned and ingenious colleague who commenced 
the defence. Nothing can be added to the strik- 
ing and satisfactory view which he has given o 
that point. As to the English authorities, I will 
make one observation, which did not fall within 
the scope of his argument. E 

The respondent did say that English adjudica- 
tions, at common law, on the doctrine of treason, 
ought not to be read to the jury; that English 
decisions before the Revolution of 1688, under 
the statute of treasons, were deserving of very 
little attention, and ought to be received with 
great caution; and that such decisions since that 
Revolution, though proper to be cited, were not 
to be considered as absolute authorities, but merely 
as strong arguments. Into the legal correctness 


authorities. 


of this opinion, itis not now my purpose to in- 
quire. That point has been sufficiently discus- 
sed. But I beg this honorable Court to remark, 
e this opinion of which the learned counsel for 

‘ries so loudly complain, was an opinion pre- 
cisely in their favor, and gave them all the ad- 
vantage on this subject that they expected to de- 
rive from citing these English cases. It was, 


they tell us, to convince the jary of the very 


thing which the court thus declared to them, 
namely, that these English decisions before the 
Revolution of 1688, were entitled to litile or no 
attention ; and that even those since the Revolu- 
tion, being in some degree founded on the former, 
ought to be received with caution, and not to be 
considered in the light of absolute and binding 
These were the points which they 
wished to establish, by citing the English adju- 
dications; and these were precisely the points 
which the court established. The decision was 
completely in their favor, and yet they complain 
of it as a grievous injury: They complain of it, 
though in their favor, because it was made with- 
out giving them an opportunity of speaking. 
Whence this causeless discontent, this most un- 
reasonable complaint? Did it proceed from the 
disappointment of a childish and little vanity, 
which madé them wish to exhibit their talents 
before the public? Surely we cannot suspect 
those learned gentlemen of so contemptible a 
motive. Why then, I repeat, do they complain 
of a decision made in their favor? They have 
been compelled by the force of truth, to explain 
the reason. The truth is, as it appears on their 
own testimony, that they complained, not be- 
cause they thought themselves or their client in- 
jured, by this decision, but because it suited their 
purpose to represent themselves as injured, their 
client as oppressed, the case as prejudged, and the 
conduct of the court as arbitrary and precipitate; 
in order to excite odium and resentment against: 
the court, and commiseration towards their cli- 
ent, and to induce the President, by erroneous 
impressions thus made on his mind, to extend his 
mercy to a person, who could not have been 
thought a fit object for compassion, had the truth 
been known. The whole of this pretended dis- 
pleasure, all this affected outery about the pri- 
vileges of counsel, the rights of jurors, and pre- 
judged opinions, was a mere finesse, an artful 
contrivance, to procure the pardon of a criminal” 
twice convicted of treason, and to procure it by 


f | holding up a falsehood to the view of the Presi- 


dent, and of the public ; by calumniating the court, 
deceiving the Executive, weakening theconfidence 
of the people in the administration of the laws, and 
sacrificing truth and justice to the attainment of 
a momentary purpose. ; : 

The learned gentlemen thought themselves jus- 
tified in all this, by their duty to their client. It, 
is not for me to condemn them. Iam here toin- 
quire-into the propriety of their conduct. But I 
may be permitted to ask, whether such a contri- 
vance ought to receive the countenance of this 
high court? And whether gentlemen who have 


| thought it right thus to act, ought not to be list- 
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ened to with caution, when they come here, after 
their finesse has completely succeeded, to com- 
plain of injuries, which in the same breath they 
tell us are entirely fictitious? I will ask whether 
this honorable Court ought not to discountenance 
such proceedings in future, by vindicating the con- 
duct of the respondent inthis particular? Counsel, 
Mr. President, have duties to themselves and to 
the public, as well as to their clients. They are 
at all times bound by the obligations of candor 
and of truth. They are at all times bound to re- 
spect the courts of justice and themselves. They 
owe to their clients every honorable exertion of 
their talents and industry, and the zealous use of 
every fair means of defence. In criminal cases, 
and especially when life'is in jeopardy, we expect 
more zeal, and are willing to allow greater lati- 
tude. In favor of this zeal, we are disposed to ex- 
` cuse some departure from the strict line, which 
propriety would in other cases prescribe. But to 
be countenanced, upheld, and commended, for at- 
tempting to excite odium unjustly against a court; 
and to induce the President to believe, that the 
prisoner was deprived by the court of a fair trial, 
when they. know the fact to be directly otherwise; 
is more than modest men would ask, or any man 


ever slight the error which the respondent may 
have committed, am willing, in his behalf, to rely: 
on the plea of repentance and amendment. 

But this amendment, we are told by the hono- 
rable Managers, was a mere pretence, a cloak be- 
neath which the respondent sought to hide the 
supposed deformity of his conduct, when he found 
that it began to attract attention. But I ask was 
ita pretence to entreat, to supplicate the prisoner’s 
counsel to proceed with the defence, till the cup, 
of humiliation was drained tothe dregs? Was it 
a cloak to be anxiously solicitous, after the pris- 
oner was abandoned by his counsel, to protect him 
from the dangers into which his ignorance of the 
law might betray him; to urge his acceptance of 
other counsel; to inform him carefully of his right 
of challenge; toassist him in cross examining the 
witnesses; suggesting such questions as might be . 
to his advantage, and guarding him against such 
as might draw forth unfavorable answers; to pre- 
vent the witnesses in the submitted cases from be- 
ing examined before his trial, lest the jury might 
hear testimony unfavorable to him, which he could 
have no opportunity of cross examining? Was 
this the conduct of a designing hypocrite, seeking 
to gloss'over his wicked purposes, by a fair out- 
side of humanity and justice ?—~of an artful and 
ruthless oppressor, thirsting for the blood of an in- 
nocent victim? If this be oppression, God grant 
thatI and mine may never be otherwise oppressed ! 

I come now, Mr. President, to the case of Cal- 
lender. But before I enter into those views which 
remain to be taken of the charges arising out of 
that case, let me be indulged in some preliminary 
remarks, on that part of the evidence adduced in 
their support, which was supposed by the hono- 
rable Managers to furnish direct proof of corrupt 
intentions, on the part of the respondent. 

This evidence was given by Mr. Mason, Mr. 
Triplet, and Mr. Heath. As to the. first gentle- 
man, his testimony relates to.a private and jocular 
conversation, no part of which he recollects per- 
fectly, and the most material part of which, the 
part that furnishes the true explanation of the 
whole affair, he has entirely forgotten. It cannot 
be doubted that this honorable gentleman was 
dragged with extreme reluctance to detail, at the 
bar of a court of justice, a private and of course a 
méte to each other a measure, which an all just [eehh conversation, the most material parts 


tude, every advantage for making that defence? 
Qne of the honorable Managers has told us that 


of which a lapse of five years has effaced from his 
memory.. It must have been to him a most pain- 
ance, by whicli alone we can ourselves hope for | ful necessity, a most cruel violence, which obliged 

| him to do an act that, if done voluntarily, would 
for, the respondent must be punished, let:the first | have amounted to a violation of that confidence 
stone be east by him who has always retracted | which in the intercourse of socicty men of honor 
and corrected his errors, as soon as he was made | place in each other. Ought a species of exami- 
sensible that they had been committed. nation to be countenanced, which must place hon- 
© Ido not, Mr. President, with my learned col- | orable men in so painful a situation, and subject 
league who commenced the defence, disclaim the | them to so cruel a necessity? Which must com- 
pel them, after having been considered as com- 
‘panions, and perhaps as friends, to assume the 
odious character of spies, and to fulfil thé detest- 
able functions of informers? Which must destroy 
all the confidence, and of course all the pleasure 
of social intercourse, that great sweetener of the ills 
of life; must spread: the'gloom of mistrust over 
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all our moments of hilarity and relaxation; and | the penalties of this law, or to pardon the offences. 
must convert our parlors, our breakfast tables and | committed against it, there was a power in the 
eyen ourfriendly suppers, where the bosom is wont | Constitution to do so; but that power resided in 
to expand, and the heart is laid on the table, into | the Executive department, and not in the Judicial; 
scenes of watchful jealousy, of dark and cautious | whose duty it was to execute all the laws, with- 
silence? Ought a practice to be tolerated, which | out respect to- circumstances, persons, or cases. 
thus strikes at the root of social harmony, private| . As to the testimony of Mr. Triplet, I cannot 
honor, and public morality ? <7 conceive what proof it can furnish of criminal in- 
How dangerous too is this species of testimony, | tentions. It amounts to this, and nothing more, 
to the interest of truth and the safety of innocence! | that the respondent; in the course of some very 
In this very case, the honorable witness, with all | loose and thoughtless conversation, from which it. 
his accuracy of recollection, and all his desire to | would have been much more prudent to abstain, 
represent the transaction in a light as favorable | applied some harsh epithets to “The Prospect 
to the party accused as the truth would permit, | Before Us,” and itsreputed author; and expressed 
has forgotten the most material part of the con- | an apprehension that he would escape punishment. 
versation ; that part in which he himself was im- | But does it follow, that because a judge remark- 
mediately concerned, which drew forth the rest, | able for hasty and strong expressions, has applied 
and which furnishes the true explanation of the į some harsh and angry epithets to a person believed 
respondent’s meaning. The part which he has | to be an atrocious offender, he will not do him 
thus forgotten, has been happily supplied by an- | justice, when he comes on trial? It raust also be 
other witness, Judge Winchester, who was also | remarked, that Mr. Triplet is manifestly in a 
present at the conversation. But what might have | mistake, respecting the last conversation which 
been the situation of the respondent, had Judge | he has attempted to detail. He represents the re- 
Winchester’s memory been equally frail, or had} spondent as saying, that the marshal had returned 
he died before this trial? That most satisfactory | without Callender. But we know that the mar- 
explanation which he has given, and which hasj shal did not return without Callender. This mis- 
removed every shadow of doubt from this parteof| take on the part of Mr. Triplet, may induce us 
the case, would then have been wanting: and the |.to doubt, whether with the most sincere desire to 
respondent might have been convicted, on a recol- | represent nothing but the truth, which I have no 


lection which would in that case have appeared | doubt that he felt, he may not have viewed the 
complete, though we know it to be utterly imper-| other circumstances also in too strong a light. 
fect. | We well know that facts of this nature derive 
This explanation proves the whole conversation | their complexion, almost entirely, from small eir- 
to have been a mere jest, and a jest provoked and | cumstances of time, manner, and connexion; and 
drawn out by Mr. Mason himself. Without the! when we find so candid a witness mistaken in so 
explanation, it might have borne’ an improper, | material a circumstance, we may fairly conclude 
though not a criminal aspect. With the explana- ' that he has omitted on one hand, or too much 
tion, it amounts to nothing more than an expres- | heightened on the other, some of those finer shades, 
sion of the respondent’s intention, made in jest, by | on which the character of the piece always de- 
way of reply to a jest of Mr. Mason, to have the | pends. i 
affair of “ The Prospect Before Us” investigated,| With respect to the facts related by John Heath, 
when he should arrive at Richmond, and to bring | I have no difficulty in admitting that, if true, it 
the author and publisher to punishment. Will it | fixes the stain of corruption on the character and 
be said that in this there is anything-criminal, or | conduct of the respondent, and ought to produce 
even improper? Is it not the duty of a judge, | his conviction. Juries in every case, and espe- 
presiding in a court of criminal jurisdiction, to | eially in criminal cases, ought to be selected with- 
cause inquiry to be made into offences which he | out respect to any circumstance but their impar- 
knows to have been committed, and to take steps į tiality and legal qualifications. Of all circum- 
for bringing the offenders to justice? Suppose | stances, that of political opinion and party con- 
that instead of a libel, a piracy had been commit- | nexion is the most improper to govern, and ought 
ted; and that the respondent, being informed that | the most carefully to be avoided. For a judge to 
the parties were lurking in the district of Virginia, | interfere with the marshal, and direct him to 
had declared that he would have them brought to | strike off from a jury list, in a criminal case, all 
trial, ifthey could be caught, and punished ifguilty? | these persons who were supposed to agree in politi- 
Would this have been improper? And does the | cal opinion with the party accused; or, in other 
difference between offences make any difference | words, to combine with the marshal in packing 
in the duties ofa judge? Is he not equally bound | a jury, for the purpose of insuring the conviction 
to execute all the laws?“ If gentlemen say no,j of the party accused, would be an offence for 
will they be pleased to draw for us the proper line | which he ought to be punished. But this testi- 
of discrimination, between those laws whiéh a! mony of John Heath is deeply shaken by one wit- 
judge must execute, and those which he ought to | ness, and flatly contradicted by a other. I will 
neglect? Or is this line to be drawn by his own | not inquire into the character of John Heath; 
caprice? Was not the sedition act a law of the | which I have no means of knowing or of making 
land, and was not “The Prospect Before Us” a | known; but I will say that it cannot stand on 
violation of that law? If there were any circum- | higher ground than that of David Mead Randolph, 
stances which rendered it proper to dispense with | who’ has flatly contradicted Mr. Heath; or of 
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William Marshall, who has gone as near to a posi- | which it was delivered, as well as from his high 
tive contradiction, as- it is possible to go without | character, all who have heard him, have felt and 
making one. There must be a mistake some-| acknowledged. 
where. But we cannot believe the fact stated by | Heath has declared that the incident which he 
John Heath, without believing that David Mead | relates took place at the lodgings of the judge; 
Randolph has been guilty ofa flat and wilful per-| that he was there but once, which was in the 
jury, and that William Marshall has gone as near | morning a little before the time when the court 
it as possible. These gentlemen are known to all į usually met; that he remained about half an 
Virginia. The evidences of their character are | hour; and that no person was present except the 
to be found in the breast of every man in that | judge, the marshal, and himself. 
State. But as to Mr. Randolph, there is direct; William Marshall declares, that in the morning 
evidence in this case to support his veracity. Mr. | he called on the judge, according to his custom, 
Hay has declared at this bar, that he did not re- | a little before the meeting of the court: that when 
coilect having used certain expressions which were | he entered the room, Heath had left it, or was in 
attributed to him, but had no doubt that he used | the act of leaving it, and immediately went away; 
them, after Mr. Randolph said so. Such was his | and that the judge did not say one word in his 
reliance on Mr. Randolph’s veracity and recollec- | hearing which it was possible for Heath to hear. 
tion! It is not possible to have stronger testimony | Thus far he speaks positively. He adds that he 
in favor of a witness. If stronger could exist, it | firmly believes, but cannot positively assert, that 
would be found in another circumstance which | the marshal, David M. Randolph, went with him 
has appeared in evidence. When one juror whom | to the judge’s lodgings, and left them with him; 
he had summoned for the ‘trial of Callender, told | and that they both together attended the judge to 
him that he had made up his mind to convict the | the court-house. His reasons for this belief are, 
traverser, and urged that circumstance as an ex- | that he has a strong impression of the facts on his 
cuse, the excuse was admitted by Mr. Randolph, | mind, though not a perfect recollection; that it 
and the juror was discharged. But when Colonel} was his daily custom to call on the judge in ‘the 
Harvey applied, through the Chief Justice, to be | morning, on his way to the court-house; that in 
excused in a similar situation, and alleged as area-| going from his own house to the lodgings of the 
son that he was predetermined to acquit Callen- | judge, he passed by or near to the office of the 
der, let the evidence against him be what it might, | marshal, who usually accompanied him, in order 
because he believed the sedition law under which | to attend the judge to court; and that he per- 
he was indicted to be unconstitutional, Mr. Ran- | fectly recollects a conversation between himself 
dolph would not excuse him. This fact appears | and the marshal, on the way from the judge’s 
by the testimony of the Chief Justice. Can it be} lodgings to the court-house,in which he remarked 
for.a moment believed, that a marshal acting in | to the marshal the circumstance of having seen 
this manner would enter into a corrupt and profli- | Heath with the judge. This conversation with 
gate combination with a judge to pack a jury for | Mr. Randolph Mr. Marshall perfectly recollects, 
the conviction of Callender ; and would come to | and that it took place on the way from the judge’s 
this bar and complete his turpitude by a flat and | lodgings to the court-house; and he very natu- 
wilful perjury ? His conduct in office; the uni-|rally infers from it, that they left the judge’s 
versal respect which he enjoys in his county, | lodgings at the same time; as the circumstances 
among men ofall parties and opinions; his man- | which he has stated induced him to believe with 
ner of giving testimony at this bar; and the evi- | equal probability that they went there together. 
dence which his political enemies have here borne| If they went together, then is Mr. Marshall 
in his favor, all preclude the idea. also in positive contradiction with Mr. Heath. 
This witness, so honorably supported by the | The only way in which they can be reconciled, 
principal witness on the part of the prosecution, į is to suppose that Mr. Randolph went there with- 
so high in his character, so scrupulously deli-| out Mr, Marshall, and had, before that gentle- 
cate in his conduct, so ready to discharge a juror | man’s arrival, the conversation which is related 
who.had made up his mind to convict the traver-| by Mr. Heath. It could not have -been after- 
ser, while he refused to discharge one who was| wards; for Heath went away as Marshall en- 
predetermined to acquit him, is said by John Heath | tered, and did not return. He has said that he 
to have presented the panel of jurors to the re-| was there but once; and that when he left the 
spondent, who told him that if he had any “of! judge he went immediately on the hill, and re- 
those creatures called democrats on it,” they must | lated the conversation. That Marshall and Ran- 
be immediately struck off. He positively declares | dolph went together, isin the highest degree prob- 
that no such conversation as that stated by Heath | able; not only from Marshall’s belief of the fact, 
ever took place; that the respondent never saw | and the strong impression of it remaining on his 
ahe panel; and that it was not completed till after | mind, but also from the circumstances which he 
thé meeting of the court, when the respondent | has stated. If they went together, then itis clear, 
‘Was‘on the bench, and therefore could not have|if Marshall tells the truth, that Heath left the 
been shown to him, room as they entered it; that no conversation 
‘In this. positive contradiction of Heath, he isi could have taken place between Randolph and 
strongly supported by William Marshall; theirre-| the judge, in the hearing of Heath, without being 
sistible effect.of whose testimony, derived from | heard by Marshall also; and that none in fact did 
the peculiar candor, solemnity, and precision with | take place. Consequently it is manifest, that un- 
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less we believe, contrary to all probability, and to 
the belief and strong impressions -of “Marshall 
himself, that Randolph went to the judge’s lodg- 
ings before him, we must admit that his testi- 
mony, as well as that of Randolph, is in flat con- 
tradiction to the testimony of Heath. 

To this double contradiction we must add, the 
extreme improbability of the fact itself. A judge 
having a design to pack a jury for the purpose of 
procuring the conviction of a person, whose sup- 
posed offence was intimately connected with the 
political struggle, in which the country was then 
so warmly engaged ; about to execute this design, 
at the place where the prosecution had excited 
the greatest irritation; surrounded on all sides, 
and watched at every moment, by those whom 
he knew to have most. zealously espoused the 
cause of the supposed offender ; and entering into 
a corrupt combination with the marshal, for the 
purpose of carrying this criminal design into 
effect; a judge in these circumstances and with 
these views, developes his plan to a perfect stran- 
ger, whom, if he had known anything of him, he 
must have known to be perfectly devoted. to the 
political friends and supporters of the party ac- 
cused! Sir, the thing is incredible. The judge 
must have beén a fool as well as a knave to act 
in this manner. Conspiracy, sir, seeks darkness 
and not light. Its plots are formed in secret cor- 
ners. Its communications are wrapt up in cy- 
phers, or conveyed in cautious whispers. Had 
the respondent intended to hold such a conversa- 
tion with the marshal, he would have waited till 
Heath was gone, would then have drawn his 
accomplice into one of those dark hiding places 
which ‘conspirators love, and there would have 
muttered his corrupt orders. If the words which 
Heath relates had been spoken, the single cireum- 
stance that they were spoken openly in his pres- 
ence, would be sufficient to prove that they were 
nothing more than a foolish jest, devoid alike of 
criminal intent and serious meaning. It is-in- 
deed possible that Heath may have heard the re- 
spondent utter some inconsiderate jest about dem- 
ocrats on the jury, which his zeal led him to mis- 
take for a direction to the marshal to strike them 
off. I am desirous of supposing that something 
of this sort may have happened, for I can see no 
other way of rescuing this man from the imputa- 
tion of wilful false swearing; which it would be 
most painful to see fixed on any person, and espe- 
cially on one who has filled an honorable station 
under the Government of his country. 

Before I quit the subject of Heath’s testimony, 
let me be'permitted, Mr. President, to ask why, if 
it was believed, it was not taken a year ago when 
Witnesses were convened from all paris of the 
continent, and the testimony was collected on 
which these artiċles of impeachment were found- 
ed? It must have been well known at that time, 
for he has declared that he mentioned the fact to 
Hugh Holmes, Meriwether Jones, and some oth- 
ers, as soon as It happened, and toa great many 
persons afterwards. Had this testimony then 
been taken and presented to the public, with the 
rest of the evidence, we might have been pre- 


pared to contradict or explain it. I will ask why 
the honorable Managers have not summoned 
some of those persons to whom this story was 
related by Heath, and who might have corrobo- 
rated or refuted his testimony? ‘Those persons 
were fully within their reach. Nay, the minutes 
of this Court show that Mr. Hugh Holmes has 
actually been summoned; and, if Í am rightly in- 
formed, he has atténded for three days past. Why 
is he not produced? 1 will not undertake to-ac- 
count for this omission, but I will say, that if 
Heath’s testimony was believed, it ought to have 
been taken at first, so as to give us an opportunity 
of investigating it fully ; and that it appears prob- 
able that the Managers would have adduced the 
witnesses who were certainly in their reach, to 
corroborate Heath, did they not apprehend a con- 
tradiction instead of a corroboration.. 

So much for the proofs adduced of a previous 
corrupt intention in the respondent, to procure the 
conviction of Callender! Weak as they are in 
themselves, and broken by the opposing testimo- 
ny, let us complete their overthrow by bringing. 
against them the proofs which the evidence ex- 
hibits of a disposition full of justice and humanity. 
It is written that “by their fruits ye shall know 
them.” Let us then look to the fruits. Let us 
examine the conduct of the respondent towards. 
Callender throughout the trial, and inquire whe- 
ther it bears the marks of a disposition to oppress. 
And first, let us oppose conversation to conversa- 
tion; the conversation with William Marshall 
abcut the jury to those with Mr. Mason and Mr. 
Triplet. William Marshall has informed us that 
the judge, having heard the name of Mr. Giles 
mentioned in court, inquired if that was the cele- ` 
brated Mr. Giles, member of Congress; that he 
afterwards asked the witness whether it was prob- 
able that Mr. Giles would remain in Richmond 
till the trial of Callender, and afterwards added, 
that he should wish Mr. Giles to be on that jury; 
and indeed, if it were proper for him to give any 
intimation to the marshal respecting the jury, 
would request him to compose it entirely of per- 
sons who agreed with Callender in political opin- 
ions. What is to be inferred from this conversa- 
tion? That he wished to convict Callender? 
No. But that, as he knew the case to have ex- 
cited strong party feelings, he wished the person 
accused to have a trial which would silence 
clamor, and preclude all suspicion of improper 
bias; so that a conviction, should one take place, 
being free from the imputation of party ven- 
geance, might operate more strongly as an exam- 
ple to check the licentiousness of the press. Sure- 
ly this motive was humane towards the party ac- 
cused, and highly patriotic as it respected the 
public. . 

When Callender was taken, the respondent, in- 
stead of committing him to prison, as he might 
have done, there to waif till bail shonld be offered, 
manifested.the utmost readiness to let him go out 
and seek for bail, and an anxious solicitude that 
he should find it. Instead of demanding bail in 
a large sum, one, two, or three ‘thousand dollars, 
for instance, which it was in his power to do, he 
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demanded only what Callender himself declared 
that he could give; and: bail was actually taken 
in the very moderate sum of two hundred dollars. 
After the counsel of Callender had been most 
properly overruled, on legal grounds, in their at- 
tempts to obtain a continuance; the respondent, 
being obliged to refuse the continuance for which 
no sufficient ground was laid, humanely offered 
to postpone the trial for weeks and months, for 
the accommodation of the traverser and his coun- 
sel, When this was refused, he postponed it from 
day to day, as long as they desired, to give the 
witnesses who were within reach an opportunity 
of coming in, and offered to issue attachments for 
those who did not appear, which would have in- 
duced necessarily a further delay. ; 

And, lastly, when Callender.was convicted and 
thus placed completely within the power of the 
court, the respondent, instead of going to the ut- 
most verge of the law in the severity of punish- 
ment, fined: him only one tenth of the sum, and 
imprisoned. him only for but little more. than a 
third of thé. time which the law allowed. The 
sum limited by law -was two thousand dollars, 
and the fine imposed was two hundred. The 

_term of imprisonment which the law allowed was 
two years, and the time fixed by the court was 
nine months. 

Are these, Mr. President, the fruits of a dispo- 
sition, oppressive and corrupt? Again I say, if 
this be oppression, God grant that I and mine may 
never be otherwise oppressed. 

It is urged against the respondent, under the 
second charge, that he refused to let the in- 
dictment be read to the jury, when it was re- 

- quested by Callender’s counsel. Why did they 
wish the indictment to be read? It was, they 
tell us, for the purpose of making known to John 
Basset and the other jurors, before they were 
sworn, the nature of the charges, and thereby en- 
abling them to declare whether they stood indif- 
ferent, or had made up and expressed an opinion 
as to the matter in issue. But John Bassett has 
informed us, that when the question whether he 
had formed and expressed an opinion was put to 
him, he was: perfectly apprized of the nature of 
the charges, and knew that Callender was in- 
dicted under the sedition law, for printing and 
publishing “ The Prospect Before Us.” -As to the 
other jurors, it is in-evidence that before the 
question was propounded to them, the respondent 
explained to them fully the subject and object of 
the prosecution, and the nature of the issues which 
they were called upon to try.. Where then was 
the necessity, where would have been the use of 
reading the indictment? It could have informed 
John Basset of that only which he knew before ; 
and the other jurors, of that which the respond- 
ent explained to them much better than they could 
have understood it, by merely hearing a long in- 
dictment reád in court. The object of the coun- 
sel; they say, and certainly the only proper object, 
wasto inform the jury. The judge took a shorter 
and much more effectual method of attaining 
the object: “He clearly and fully stated to the 
jury the mattérin issue, the points in dispute, and 


the legal principles which ought to govern their 
‘determination. He told them that Callender was 
indicted for printing or publishing certain libel- 
lous matter, extracted from “ The Prospect Before 
Us ;” that he must be proved to be the author or 
publisher of that book; that the passages stated 
in the indictment must appear to be contained 
verbatim in the book, and to be false, scandalous, 
and malicious; and that the book must appear to 
have been published with intent to defame the 
President of the United States, and to bring him 
into disrepute and contempt. All this he fully 
explained to the jurors before the question was 
propounded to them. Will any one say that all 
this could have been as clearly understood by the 
juty from simply hearing the indictment read? 
‘And is a judge to be censured because, instead of 
consuming the time of the court in reading a long 
indictment, he took a shorter and more effectual 
method of attaining the only proper object that 
could be attained by the reading ? : 
As to the main point of the second charge, the 


‘overruling of Mr. Bassets supposed objection to 


serving on the jury, I leave the legal correctness 
of that decision ‘where it has been placed by the 
testimony of Mr. Basset himself, and by the very 
learned arguments of my two colleagues, who 
took up this part of the case. But admitting it 
for a moment to be incorrect, it is not impeacha- 
ble, unless it proceeded from an improper motive. 
And what evidence of an intention to oppress, or 
other improper motives does it. furnish? The re- 
spondent did not know, and had no means. of 
knowing the political opinions of Basset. And 
if he had known them, they could have furnished 
no reason for a particular wish to retain that gen- 
tleman on the jury. It would have been very 
easy to find another’ juror of the same opinions, 
who would have answered the purpose equally 
well. Itis in evidence that the city of Richmond, 
where the court sat, and from whence a new 
juror must have been summoned had Basset been 
excused, abounded with persons of the same pol- 
ities. Why then commit a crime, from which it 
was manifest that no advantage could have been 
derived ? i 
Stress'has also been laid on the question pro- 
pounded to the jurors in this case ; “ whether they 
had formed and delivered an opinion on the 
charges in the indictment?” But this question, 
it will be recollected, was the same which had 
been settled in the case of Fries, after much de- 
liberation. This appears by the testimony of Mr. 
Rawle. If, therefore, it were an improper ques- 
tion, it would furnish no proof of improper inten- 
tions against Callender; since it merely followed 
a precedent, which was established without the 
least’ reference to his case; a precedent too, in 
which Judge Peters concurred; and although 
Judge Peters was, I presume, included in the gen- 


‘eral charge of imbecility of character, advanced 


against the district judges by the honorable Man- 
ager who opened the prosecution, he has never 
been charged with a deficiency in legal knowledge. 

it has moreover been proved undeniably, by my 
two learned colleagues who discussed this charge, 
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that this question, as propounded to the jurors in 


the case of Callender, was a great relaxation of- 


the law, in favor of the traverser. It was there- 
fore an indulgence instead of an act of oppression ; 
and adds one more to the numerous proofs dis- 
played by the respondent in this case, of a dispo- 
sition full of humanity and kindness towards the 
party accused. . ` , 

Under the third charge, which is founded on the 
rejection of Colonel Taylor’s testimony, it has 
been contended by the honorable Managers, that 
the respondent rejected this testimony without 
knowing what it was. But this, sir, is an utter 
mistake. No part of Colonel Taylor’s testimony 
was rejected except what related to the three 
questions stated by thé counsel for Callender. 
From anything that appears we cannot conclude, 
that any other testimony which Colonel Taylor 
might have been able to give, would have been 
rejected. It was not suggested that he could give 
any other, and there was no question about any 
other. Into the legal correctness of rejecting 
those questions, it is not necessary for me to in- 
quire. That point I most cheerfully leave to be 
decided on the.very learned and conclusive argu- 
ments of my two colleagues. But I will request 
the indulgence of this honorable Court, while I 
advert,as briefly as possible, to some of those con- 
siderations which show conclusively to my mind, 
that admitting the decision on this doubtful and 
difficult: point of law to have been incorrect, it 
could not have proceeded from improper intention. 

And here let me remark, that the respondent 
could not have been ignorant of Colonel Taylors 
high standing and character in the State of Vir- 
gina, of’ the influence attached to his name and 

is opinions, or the resentment which must in all 
probability be excited by any act of oppression or 
impropriety, whereof he might in any degree be 
considered as the object. The respondent could 
not be ignorant of the state of irritation which 
then existed, in that part of the nation, on the sub- 
ject of the sedition law; nor of the extreme of- 
fence which must be given by any conduct of the 
court having or capable of receiving the appearance 
of oppression, under that law. He could not be ig- 
norant that to reject Colonel Taylor’s testimony 
was extremely capable of receiving that appear- 
ance, and could hardly fail to assume it in the 
state of personal and political feeling Which then 
existed. He is admitted on all hands to be a man 
of sense: and woulda man ofsense, without some 
strong motive, commit deliberately a crime, so 
likely to blow up a flame of resentment against 
himself, and those with whom he was connected? 

. What motive could-the respondent have for 
rejecting improperly this testimony ? To secure 
the conviction of Callender? No: for he was 
equally sure of that without the rejection ; Colo- 
nel Taylor’s testimony applied to but one charge, 


proper, he committed, without motive or object, 
the crime the most like to heap odium on himself, 
and to bring disgrace and ruin on the party with 
which he was connected. 


and there were nineteen others undefended. If 
then he rejected this testimony, knowing it to be 


: design, must be as regardless of the law as of 


Had he been actuated by a criminal intention 
to oppress Callender, it is far more probable that 
he would have received this testimony, believing 
it to be improper, than that he would have reject- 
ed it, believing it to be proper, A judge capable 
of acting deliberately under the influence of such 


his oath. His considering the testimony as illegal 
would not prevent him from receiving it, if re- 
ceiving it could serve his purpose better than its 
rejection. In this case it would have served his 
purpose better. To reject it gave him no addi- 
tional hold on Callender, who was placed com- 
pletely in his power by the nineteen undefended 
charges; but to receive it would throw a cloak 
of fairness and humanity over his conduct, under 
cover of which he might more safely and more 
fully glut his vengeance. The more he had saved 
appearances in this respect, the more safely might 
he have indulged his vindictive temper afterwards. 

But it is clearly proved, by his requesting the 
District Attorney to consent to this evidence, that 
he was actuated not by a wish to exclude it, but 
by a conscientious belief that it was illegal and 
inadmissible. This request may perhaps be repre- 
sented, and I think already has been, as a mere 
cloak; as an artful subterfuge, to escape from the 
indignation which he saw rising. But how does 
this agree with the character of open and high- 
handed violence, which the honorable gentlemen 
attribute to the respondent? How does it agree 
with that incautious openness in his conversation, 
that indiscreet promptness in his conduct, almost 
amounting to precipitation, which appear through- 
out to enter essentially into his character? And 
had he been thus artificial, thus capable of throw- 
ing an hypocritical cloak of candor over his wiek- 
edness, must he not have perceived that his true 
policy consisted in receiving the testimony with- 
out regard to its illegality. 

If there could remain any doubt as to the cor- 
rectness of his motives in rejecting this testimony, 
it would be removed by his offer to submit the 
question to the judges of the Supreme Court, and 
to respite the sentence until their opinion could 
be known; the traverser, in the mean time, re- 
maining at large on bail. Itis distinctly stated 
by Mr. Robertson and Mr. William Marshall, 
that this offer was made in reference to the decis- 
ion of this point. We have had, indeed, some 
cavilling about bills of exceptions in criminal 
cases; perhaps the judge may have expressed 
himself inaccurately. He may have spoken of a 
bill of exceptions ‘instead of a case stated; or he 
may have been misunderstood by the witnesses 
in this particular. But itis unquestionably prov- 
ed, that in substance he offered to submit the ques- 
tion, whether this testimony was properly rejected 
or not, to the revision of all the judges of the 
Supreme Court; to let the sentence await the 
result of their deliberations; and to grant a new 
trial if they should think the decision erroneous. 


‘It is well known to every lawyer, that although 


no writ of error or bill of éxceptions lies in crim- 
inal cases, yet it is the usual practice, in England 
as well as in America, when any new and difficult 


535 


HISTORY OF CONGRESS. 


536 


Trial of Judge Chase. 


= 


point.arises in a criminal trial, to state it for the 
consideration of a superior court, and to respite 
the judgment till the decision of that court can 
be had. The point in such cases is regularly ar- 
gued by counsel before the superior court, to 
whose decision the judgment of the inferior 
court is made to conform. It is also known that 
a new trial may be granted in a criminal case 
where there isa conviction, though not where 
there isan acquittal, What the respondent of- 
fered in this case might have been done; and he 
went further. He offered to assist Callender’s 
counsel in doing it. He offered them the assist- 
ance of his legal knowledge and experience in 
framing the case to be stated on the record, for 
the consideration of the Supreme Court. This 
appears from the testimony of Mr. William Mar- 
shall. It is not for me to decide or inquire why 
these offers, and all the others made by the re- 
spondent in this trial of Callender, were con- 
temptuously rejected by his counsel. It is enough 
for me that the offers were made, and that the 
conduct of my honorable client in making them, 
taken in connexion with the other circumstances 
which have been noted, proves beyond all possi- 
bility of doubt, that however erroneous in point 
of law,his rejection of Colonel Taylor’s testimo- 
ny may have heen, it proceeded from his honest 
judgment, and not from a corrupt intention to 
oppress. 


I come now, Mr. President, to notice some of 


the charges.embraced by the fourth article; and 
first the refusal to continue the case of Callender 
till the next term. To prove the correctness of 
this refusal in point of law, I desire no better au- 
thority than that produced by the honorable Man- 
agers themselves, from 6 Bacon’s Abridgment, 
new edition, page 652. It is there laid down on 
the authority of Tidd’s Practice, 500; 3 Bur- 
rows, 1514, and 1 Black. Rep. 436, that, “where 
‘there is no cause of suspicion, the affidavit to 
‘put off the trial on account of the absence of a 
‘ material witness, is sufficient in the common 
‘form, namely: that the person absent is a mate- 
‘rial witness, without whose testimony the de- 
‘ fendant cannot safely proceed to trial; that he 
‘ has endeavored without effect to get him subpe- 
‘ned, but that he is in hopes of procuring his 
‘future attendance. Butif there be any cause of 
t suspicion, the court should be satisfied from cir- 
‘ cumstances—first, that the person absent is a 
‘material witness; secondly, that the party ap- 
‘ plying has not been guilty of any laches; and 
‘thirdly, that he is in reasonable expectation of 
‘ procuring his attendance at some future time.” 
Here it appears that even where there is no cause 
of suspicion, that is, no cause for suspecting that 
the application for a continuance is made merely 
for the purpose of delay, still the affidavit must 
state, that the party applying for the continuance 
“isin hopes of procuring the future attendance of 
the witness.” The affidavit in Callender’s case 
is*contained in the exhibit, No. 5, filed with the 
answer: Let it be examined, and contrasted with 
this authority. “I: will be found to contain no such 
statement,and is therefore clearly insufficient,even 


had the case been free from suspicion of affected 
delay. But is it possible for any man to say 
that it was free from such suspicion, after having 
heard the testimony delivered at the bar? Has 
not the leading counsel for Callender, who filed 
the affidavit and made the motion for a continu- 
ance, impliedly acknowledged that his sole object 
was delay? Has he not acknowledged that he 
knew Callender to be incapable of defence on any 
other ground than the unconstitutionality of the 
sedition law, and consequently, that he knew the 
absent witnesses to be unnecessary, and was as 
well prepared for trial without them as he could 
be with them, since nothing that they could prove 
could have any effect on that question? Has he 
not expressly declared, that one great object which 
he had in wishing for the continuance was, to get 
the trial before a different judge? And when 
this is admitted by the learned gentleman himself 
to have been the truth, was it very unnatural that 
the respondent should suspect it? If he had 
grounds for suspecting it, of which he was to 
judge, the authority informs us that there ought 
to have been circumstances stated by the affidavit, 
sufficient to satisfy him that the absent witnesses 
were material, and that the party applying was 
in reasonable expectation of being able to procure. 
their attendance at some other time. No such 
expectation is stated in the affidavit, which was 
clearly insufficient on that ground, and a compari- 
son of it with the indictment plainly shows that 
the absent witnesses were not material. The 
learned Managers are therefore entitled to our 
thanks, for furnishing us with an authority which 
conclusively establishes our case. ; 

But admitting the respondent to have decided 
incorrectly in refusing this continuance, where is 
the evidence of improper intention? If it were 
an honest error in judgment, he is free from blame. 
And how can we doubt the uprightness of his in- 
tentions, when we recollect that although he con- 
sidered himself unauthorized to grant a continu- 
ance till the next term, because it was nota matter 
of mere discretion, and no legal ground for it was 
in his opinion shown, he yet offered a postpone- 
ment for six weeks, which it was in his power to 
grant without legal cause? This offer to post- 
pone for six weeks, which throws so strong a light 
of upright, intention and humane indulgence on 
the whole conduct of the respondent, has been for- 
gotten by Mr. Hay, but fortunately for us it is 
remembered distinctly by three or four most re- 
spectable witnesses, and especially by Mr. Edmund 
Lee and Mr. William Marshall. There can be 
no doubt of the fact. Itis even manifest that 
three or four months would have been allowed, 
had they been asked for. To give six weeks 
would have made it necessary for the judge to 
return home, in order to hold the court im Dela- 
ware; and when he had returned, it would have 
been more agreeable and convenient to remain 
some time at home, than to hurry immediately 
back to Richmond, in order to hold the court at 
the end of six weeks. How is this humane and 
accommodating offer to postpone, ata great in- 
convenience to himself, to be reconciled with a 
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corrupt disposition to oppress Callender? And 
why should the respondent refuse to continue the 
case till the next term, which would have exposed 
him.to no inconvenience or trouble, and yet offer 
to postpone it for six weeks at the expense of a 
new journey to Richmond? It could have been 
for no other reason, than a belief that he was 
obliged by the law to refuse the continuance, and 
a desire to indulge the traverser and his counsel 
as far as the rules of law would permit. * 

Here again I forbear to inquire into themotives 
of Callender’s counsel for refusing thisindulgence, 
by which they would have completely obtained 
all the legal and proper objects of a continuance. 
With their motives we have nothing to do. Itis 
into the motives of the judge alone that we are 
bound to inquire, and of the purity of them, this 
offer so indulgent and humane, and so unaccount- 
ably rejected, leaves no doubt. : 

As to the rude, unusual, and contemptuous ex- 
pressions, which are charged under the fourth’ arti- 
cle, and have been detailed by one of the witnesses 
for the prosecution, it is material to remark, how 
different an impression these expressions made on 
different persons, according to the various states 
of mind‘in which they were heard. Mr. Hay 
was so highly irritated, as to construe a bow into 
an affront. ‘There had been much mirth at his 

` expense, in which Colonel Taylor tells us that he 
did not at all partake; and he thought these ex- 
pressions rude and contemptuous. To Colonel 
Taylor, who, though perhaps not inclined to view 
the respondent’s conduct with very favorable 
eyes, had not the same causes of irritation 
with Mr. Hay, and was far more cool, they ap- 
peared in the less exceptionable light of “ impera- 
tive, sarcastic, and witty.’ Mr. Gooch may be 
considered, perhaps, as favorably inclined toward 
the respondent, but has shown no disposition to 
extenuate his conduct; and he regarded these ex- 
pressions, as mere efforts on the part of the re- 
spondent to show his wit. Wit, I allow, has 
nothing to do on the bench. If a judge should 
happen to possess it, attempts to display it in the 
discharge of his official functions, would, perhaps, 
be unbecoming, or even improper; but certainly 
not criminal. To Mr. Basset, who appears to be 
of a. warmer temperament, and whose feelings 
seem to lean toward the respondent, those expres- 
sions appeared to be firm without being impera- 
tive, and facetious: but not sarcastic. And is 
criminality to be inferred from acts which thus 
receive their hue, not from anything in themselves 
perceptible to this honorable Court, but from the 
characters, the feelings, and the modes of think- 
ing of those who relate them? If so, then inno- 
cence and guilt must depend not on the conduct 
of the accused, but on the temper and discern- 
ment of the witnesses. The Chief Justice of the 
United States, who was present during all these 
transactions, saw nothing improper or unusual in 
the conduct of Judge Chase. These expressions, 
which so forcibly struck the heated and angry 
mind of Mr. Hay, conveyed no idea of impropri- 
ety to the mind of the Chief Justice ; a gentleman 
as remarkable for the delicacy of his manners, as 


for quick discernment and sound understanding. 
Mr. Edmund Randolph was in court during a 
great part of Callender’s trial, and he perceived 
in the conduct of the court, nothing rude, unusu- 
al, or indicative of a disposition to oppress. I 
appeal to all who have the pleasure of knowin 
that gentléman, whether such conduct could have 
taken place without arresting his attention. So 
remarkable himself for urbanity of manners, and 
correctness of personal deportment, he must have 
been shocked by so glaring a departure from them 
in a judge seated on the bench.. That lively and 
instinctive sense of propriety, which forms the 
basis of refined good breeding, would have made 
him feelingly alive to such a departure, in such a 
place, from that line of conduct which decorum 
no less than duty prescribes to a judge. On those 
finely attuned nerves, which render him the de- 
light of every social circle where he appears, ex- 
pressions rude and contemptuous would have 
grated most harshly, and would have made an 
impression not to. be forgotten. Yet Mr. Randolph 
remembers no such expressions. i 

And we find no less difference between the dif- 
ferent witnesses, respecting the specific terms of 
those expressions, than respecting their general 
character. Of ‘this, one instance may suffice. Mr. 
Hay has stated that the respondent interrupted 
Mr. ‘Wirt, and rudely and peremptorily ordered 
him to sit down. The expressions which this 
witness attributes to the respondent, on this occa- 
sion, are, “sit down, sir;” than which the lan- 
guage furnishes none more harsh or indecorous, 
But from the testimony of Mr. Robertson, a dis- 
interested spectator, who took down in short-hand. 
all that passed at the trial, it appears that the ex- 
pressions addressed to Mr. Wirt, were, “ please, sir, 
to be seated.” And Mr. Gooch, who attended the 
trial for the express purpose of observing all that 
passed, states that the respondent, being about to 
deliver an opinion while Mr. Wirt was up, said 
to that gentleman, “ please, sir, to take your seat.” 
Thus it is that passion distorts every object to the 
view, magnifies mole-hills into mountains, and 
converts the most complaisant phrases into “rude, 
unusual, and contemptuous expressions.” To the 
heated imagination of Mr. Hay, the expressions 
which he has detailed, no doubt, appeared in that 
light; but this honorable Court will be guided, 
not by the exaggerated and distorted views pre- 
sented to his irritated mind, but by the testimony 
of those calm and dispassionate witnesses, who 
were able to view the subject through an uncloud- 
ed medium. 

Let me now, Mr. President, be indulged in one 
or two remarks respecting the interruptions of 
counsel, which form one of the charges under this 
article. Mr. William Marshall has told us that 
he remembers a case, in which counsel were more 
frequently interrupted by Judge Iredell, than they 
were, on this. occasion, by the respondent. We 
all know the character of that eminent and ex- 
cellent judge, whose just eulogium the honorable 
Managers have pronounced at this bar, and whose 
example they have set up as a standard, whereb 
to measure the conduct of the respondent. Will 
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they not, in this instance, consent to be judged by’ 
their own rule? - Will they still insist on eon- 
demning, in the respondent that which has been 
practised‘to a'greater extent by Judge Iredell ? 

But we know the cause which produced the 
greater part of these interruptions, and which 
rendered them proper and necessary. Mr. Basset 
has informed us that Callender’s counsel appeared 
to rest their case wholly on the unconstitutionali- 
ty of the sedition law; that they wished to argue 
this point before the jury, and had flattered them- 
selves with the hope of success; that after the 
court had formally declared this attempt to be 
improper, and that the jury could not take cogni- 
zance of the question, they continually renewed 
the attempt, and as often as they did they were 
stopped by the court. This statement is support- 
ed by Mr. Gooch and Colonel Gamble. And will 
any man say that, under such fcireumstances, it 
was not proper: to interrupt the counsel? Will 
any man say, that counsel ought to be suffered to 
fly in the face of the court’s authority, and to set 
at naught its orders and decisions ? : 

These interruptions, moreover, as the Chief 
Justice has informed us, were made in the ordi- 
nary manner of the judge, and were not more 
frequent than was usual with him in civil cases. 
Therefore, they afford no proof of an oppressive 

_ disposition toward Callender, or of an improper 
disposition toward any person. They afford proofs 
of that promptness, sometimes bordering on pre- 
cipitation, which is well known to make part of 
his character. It is in proof by the testimony of 
Mr. Purviance, who has long practised in courts 
where the respondent presided, that he is much in 
the habit of interrupting counsel, even those to 
whom he is known to be most strongly attached ; 
that in his interruptions there is no discrimina- 
tion between his friends and those who are not 
so; and that if counsel, when thus interrupted, 
keep their temper, and coolly and respectfully in- 
sist on their right to be heard, they never fail to 
obtain.a hearing, and frequently succeed in re- 
moving ‘impressions which the judge had too 
hastily taken up against their cause. If here be 
weakness, there is magnanimity which atones for 
it; and if, in this case, Mr. Hay, instead of con- 
temptuously leaving the court, when he thought 
himself improperly interrupted, had maintained 
his:ground with firmness, but with that respectful 
manner, also, which was due to the age and sta- 
tion of the judge, and which would have been 
highly becoming in himself, there is no doubt that 
he would have obtained as full a hearing as he 
could have desired. ‘ 

On the “indecent solicitude” charged by this 
article to have been manifested by the respondent 
for. the conviction of Callender, I will remark 
‘that, if its existence had been proved, still it broke 
öütinto'no overt act of oppression or injustice, 

therefore, is not the object of punishment, or 

j al- cognizance. Intentions, unless ac- 

companiéd by acts, solicitude, and wishes, unless 
carried into effect; are offences unknown to-our 
criminal code; and-inconsistent with the princi- 


ples of our Cofstitution: 


The fifth and sixth charges, relative to the ope- 
ration of the Virginia laws on the case of Callen- 
der, and their supposed violation by the respond- 
ent, have been so ably and clearly refuted by my 
two learned colleagues, who immediately preceded 
me, that nothing remains to be said on those 
points. I will merely remark that, had an error 
been committed, in awarding a capias against 
Callender on the presentment, and making it re- 
turnable to the court then sitting, it would have 
been the error of the District Attorney and the 
clerk, for which the respondent could have been 
in no manner answerable. It is in evidence by 
the testimony of the clerk himself, Mr. William 
Marshall, that when the presentment against Cal- 
lender was returned into court, the respondent, 
then sitting alone, asked Mr. Nelson, the District 
Attorney, what was the proper process in such a 
case? who answered, a capias; and that the ca- 
pias, actually issued, was immediately drawn up 
at the bar by the clerk, was inspected and approv- 
ed by Mr. Nelson, and was then ordered by the 
judge. Tn a case of this nature, relating. to the 
ocal laws and practice of the State, the respond- 
ent being then unassisted by the district judge, 
could apply to no better guides than the clerk and 
the District Attorney, both at that time practi- 
tioners in the State courts; and had they led him 
into an error, which they certainly did not, it 
would be the height of absurdity as well as of in- 
justice, to impute it to him as an offence. 

I have now, Mr. President, concluded my re- 
marks on those charges which arise out of the 
trial of Callender. 

[Mr. Harper was proceeding to the next article, 
when, it being three o’clock, a motion was made 
to adjourn till the next day. When the question 
was about to be taken, Mr. H. observed to the 
Court that, although an adjournment would be a 
personal convenience and gratification to him, yet 
if his wishes could be at all consulted, he would 
prefer to conclude his argument on that day; that 
the time had become very short, which afforded 
some ground to apprehend that a postponement 
of the decision till next session might be thought 
necessary; and that it was, therefore, extremely 
desirable, and very much. desired by his client 
and himself, to close the argument as soon as 
possible.  - 

An adjournment for half an hour was then 
moved and carried.] i 

When the Court met again, 

Mr. Ranpowrs said that, with the leave of the 
counsel for the respondent, he would offer one or 
two observations, which might save that gentle- 
man and the Court some trouble: We know, said 
he, we cannot lay much stress on the. testimony 
of a single man, rebutted by that of another re- 
spectable witness. , Among the persons summon- 


| ed to appear; who are able to give evidence of the 


declaration of Mr. Heath respecting the conver- 
sation between Judge Chase and. Mr. Randolph, 
are Messrs. Meriwether Jones and Hugh Holmes. 


Mr: Jones, we are advised, is, from extreme in- 


disposition, unable to attend. Mr. Holmes, the 
Speaker of the House of Delegates, did not attend 
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until since the evidence on the part of the prose- 
cution was closed. That honorable and respect- 
able man is, however, now in the lobby. I only 
state this circumstance in tenderness to the char- 
acter of the witness, and that Mr. Holmes is ready 
to prove that, pending the trial of Callender, 


Mr. Heath did declare to him as having passed in: 


his presence such a conversation as the witness 
has stated. It is not our wish to press his evi- 
dence, because we know that the evidence of a 


witness thus rebutted can establish nothing mate- 


rial to the prosecution. But we are ready, if the 


‘Court and counsel for the respondent agree, to re- 


ceive his testimony. 
Mr. Harpzr.—lIt is not for us to say how the 


honorable Managers shall proceed in conducting 


this prosecution. We have no objection to Mr. 
Holmes being examined; and we feel perfectly 


indifferent whether Mr. Heath be abandoned. or 


not. Should Mr. Holmes not be examined, I pre- 
sume it will be understood that he was offered to 
support the declaration of Mr. Heath. 

Mr. 
don Mr. Heath, . 

Mr. Harper inquired how long Mr. Holmes 
had been in the city. If correctly informed he had 
been here three days, and if so, his testimony 
might have been adduced before the defence on 
the part of the respondent was made. 

Mr. Ranvoupn said, the not previously offering 
Mr. Holmes to the Court arose solely from an in- 
disposition to interrupt the counsel for the defend- 
ant. The character of Mr. Holmes stood too high 
to be impeached. ` It was only when they heard 


the correctness of Mr. Heath’s testimony ques- 
tioned, that the Managers deemed it necessary to | 


do that, for the not doing of which they had re- 
ceived the censure of the counsel for the respond- 
ent. Mr. Randolph then moved that Hugh Holmes 
should be sworn. 

The PresipEnT said, the reasons assigned for the 
admission of Mr., Holmes’s testimony, so far as 


they arose from tenderness to the character of 


Mr. Heath, could have no weight with the Court. 
The only question. for them to decide was, whe- 
ther his testimony was or was not material. 

Mr. Nicuo.son said, he held it to be the right 
of either party, at any stage of the trial, when the 
evidence of a witness was impeached, to justify 
it by the testimony of another witness. He asked 
the receiving, therefore, of Mr. Holmes’s testimo- 
ny as a matter of right, not of favor. 

The yeas and nays were taken on examining 
Mr. Holmes, and were—yeas 21, nays 11. 


Hugh Holmes, sworn. 

Tn answer to an interrogatory put by Mr. Ran- 
dolph, ie a 

Mr. Holmes replied: I was at Richmond when 
the circuit court sat there. Iam told they sat on 
the 22d of May, 1800. On the Sunday following 
I left Richmond. My.impression is, that Mr. 
Heath, between Wednesday and Sunday, told 
me in substance what I understand has been re- 
lated to this honorable Court. It has been: de- 


RanvDoupu said it was not intended to aban- 


tailed to me, and I cannot trace any ‘difference > 
between it and my recollection. 

Mr. Harper. Please to state it. . 

Mr. Holmes. It was this: That he (Mr. Heath) 
had business with Judge Chase of a judicial na- 
ture, and waited upon him; that while he was 
there Mr. Randolph came in; that he held a pa- 
per in his hand; the judge asked him what it 
contained; he replied, the panel of the jury for 
the trial of Callender. The judge asked if there . 
were any persons of a particular description, I 
think democrats, on it. Mr. Randolph said there 
was. The judge then said no such persons must 
be on the panel. - 

Mr. Harper. Are you confident that you left 
Richmond the Sunday following? * 

Mr. Holmes. I think so. Itis possible that I 
may be mistaken. As to the substance of the 
conversation I cannot be mistaken, though I may 
as to the time. Mr. Heath may have given me 
the account in the following September, when I 
was at Richmond. ` i 

Mr. Nicholson. Were there any persons pres- 
ent when Mr. Heath gave you this information 2 

Mr. Holmes. I think Judge Brookes and Gen- 
eral Minor were. 

Mr. Martin. Did you leave town on the Sun- 
day before or after Callender was tried ? 

Mr. Holmes. I left town before he was tried. 

Mr. Randolph. I understand you as stating 
that you are positive as to the substance of the 
conversation, but not as to time ? 

Mr. Holmes. I think it was during the first 
time I was in Richmond, but it may have been 
during the second time. But I think I may speak 
positively of the substance of the conversation, 

‘Mr. Harper. This testimony of Mr. Holmes, 
Mr. President, completes the overthrow of John 
Heath, whom it was adduced to support. It adds 
the last clench to the nail, by which his testimo- 
ny is fixed on high. This honorable Court will 
recollect that John Heath declared that, as soon 
as the conversation between Judge Chase and the 
marshal about striking those “creatures called 
democrats,” from the jury summoned to try Cal- 
lender took place, which was in the morning be- 
fore the court met, he went immediately on the 
hill and related that conversation to Hugh Holmes, 
This, consequently, must have happened before 
Mr. Holmes left Richmond. He tells us that he 
left Richmond on Sunday, the 25th of May. We 
know from the record evidenced in the cause, as 
well as from the testimony of Mr. William Mar- 
shall, and some other witnesses, that Callender 
was not brought to Richmond until the 27th of 
May. And it 1s.well known that, by the practice 
of Virginia, a jury is never summoned to try an 
offender till he is before the court, and puts him- 
self upon trial. Consequently, at the time when 
John Heath informed Mr. Holmes that he had 
seen the marshal present to the respondent the 
panel of jurors summoned for the trial of Callen- 
der, and heard the respondent tell the marshal to 
strike off all the “ creatures called democrats,” it 
is perfectly certain that no jury had been sum- 
moned; that the marshal had not taken Callen- 
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der; that. it was perfectly uncertain whether he 
‘would be taken; and that no such circumstance 
as Heath related to Mr. Holmes, could possibly 
have taken place. For this flat contradiction of 
their witness, we are indebted to the honorable 
Managers, and we tender them our thanks. They 
have furnished us, by the same respectable testi- 
mony, with another contradiction of minor im- 
portance, but not undeserving of notice. Heath 
says that he made this communication to Mr. 
Holmes in the morning. Mr. Holmes states, as 
his strong belief, that it was made in the eve- 
ning. So much for the testimony of Mr. John 
Heath; which I leave, without further remark, 
where it has been placed by Mr. David M. Ran- 
dolph, Mr.-William Marshall, and Mr. Holmes; 
and proceed to consider the transactions at New- 
castle, in Delaware, which form the matter of the 
seventh charge. 

And here three ‘questions present themselves 
for examination: What was the repondent’s con- 
duct'on that occasion ? . How far was that con- 
duct conformable to duty and propriety? What 
were the motives from which it proceeded? On 
all.the previous articles the same division of the 
matter presented itself to the mind; but the two 
first grounds were fully occupied by my learned 
colleagues. What remained for me belonged al- 
most entirely to the third division. Here, on the 
eighth charge, being deprived of their able assist- 
ance, it is incumbent on me to consider the sub- 
ject under each of these three points of view. 

As to the conduct of the respondent, he admits, 
in substance, that he did, on the first day of the 
court, decline to discharge the grand jury on their 
request; did state to them some information which 
he had received respecting a seditious printer in 
the town of Wilmington, who was said to be in 
the habit of violating the act of Congress called 
the sedition law, and did inform them that it was 
their duty to inquire into that affair. He also 
admits that he requested the District Attorney to 
assist them with his advice in making this inqui- 
ry. But he denies that he did utter those expres- 
sions relative to a seditious temper in the State 
of Delaware, or any part of it, with which he is 
charged. . 

That he uttered those expressions is sworn by 
My. George Read, the District Attorney of Dela- 
ware, and Mr. Lee, one of the grand jurors. Four 
witnesses, on the contrary, equally respectable and 
equally intelligent with Mr. Read and Mr. Lee, 
have deposed that they were present, that they 
attended particularly to what passed, and that 
they heard no such expressions. First, Judge 
Bedford, who sat by the side of the respondent at 
the time, who must have heard all that was said, 
and who appears to have remarked particularly 
‘what the respondent said on the subject of sedi- 
tious publications; for he afterwards told him 
that he had used expressions which would give 
offence; yet Judge Bedford did not hear any such 
expressions as are stated by Mr. Read and Mr. 
Lee. Next; Mr. Vandyke, the Attorney General 
of the: State of Delaware; a gentleman of high 
character, whose manner of delivering his testi- 


mony, proves him to be very capable of accurate 
observation. He attended in court at this time, 
and was attentive to the proceedings, but he heard 
nothing of these remarkable expressions. Then, 
Mr. Hamilton, who attended the court as an as- 
sistant to his father, the marshal, sat near the 
judges, listened to the conversation between the 
respondent and the jury, but heard nothing of 
those remarkable expressions. And fourthly, Mr. 
Hall, was in court during the whole time, paid 
particular attention. to what passed, but heard 


‘nothing of this seditious temper in the State. of 


Delaware, and particularly in the county of New- 
castle, and, more especially in the town of Wil- 
mington. On Mr. Moore, so much stress cannot 
be laid as on the former witnesses, because he was 
not particularly attentive to what passed on the 
first day. Laying him, however, out of the case, 
we have four witnesses against two; and these 
four witnesses were so situated that they must 
have heard those expressions had they been ut- 
tered, and must have remarked them. Judge 
Bedford did remark expressions far less strong, 
which he was apprehensive might give offence. 
Is-it possible then to believe that those very offen- 
sive expressions, had they fallen from the respon- 
dent, could have escaped his notice ? 

But there is another piece of evidence still 
stronger than the testimony of these witnesses. 
We know that within a day or two after these 
transactions took place, an account of them was 
published by the printer, and in the gazette which 
had been the object of the respondent’s animad- 
versions. The publication is in evidence before 
the court. It is sufficiently exaggerated, but it 
makes no mention of those remarkable and offen- 
sive expressions. The printer, it is evident, was 
extremely well disposed to represent the respon- 
dent’s conduct in the most unfavorable light that 
truth would justify. He no doubt received’ his 
information of what passed from persons who felt 
the same disposition. Those persons must have 
heard these expressions, had they been uttered, 
must have been struck by them, and surely would 
not have suppressed them. 

When this mass of evidence stands opposed to 
Mr. Read and Mr. Lee, can we hesitate to pro- 
nounce that they have stated what never took 
place? Iam far from intending to charge them 
with intentional departure from truth. No doubt 
they understood, in this manner, something that 
was said. But it is plain that there must be a 
mistake somewhere. Their testimony cannot be 
reconciled with that of the four witnesses for the 
respondent, or with that of the printer, which, 
under the circumstances of this case, is stronger 
than all the rest. And it is much more probable 
that two men should be mistaken than four; and 
that all the six should have been mistaken, than 
that this printer should have been uninformed of, 
or should have omitted to notice, those expres- 
sions, if they had been used by the respondent. 

These expressions, indeed, contain nothing cri- 
minal. To have used them would not have been 
an impeachable offence; but it would have been 
an act of great. indecorum and impropriety. It 
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was:the duty of the judge to chargée.the grand 
jury, and to point their attention to-any specific 
offences against the laws of the United States, 
which had come within his knowledge or infor- 
mation; but, to utter indiscriminate abuse against 
a whole State or county,.to.charge the people. of 
it, generally, with a seditious temper, would have 
been equally extrajudicial and unbecoming. This 
consideration, we hope, will be admitted as an 
apology for occupying so much time in the refu- 
tation of a charge, which, in every other point of 
view, is manifestly frivolous and futile. We wish 
to rescue the conduct of our honorable client from 
the imputation of impropriety as well-as of guilt. 

It may, perhaps, be replied, that we rely on 
merely. negative. testimony to. disprove these ex- 
pressions, while .positive. testimony is adduced to 
prove them.: ‘But whether testimony ought to be 
regarded as ;positive or merely negative, depends 
on the-situation of the witnesses and the cireum- 
stances of the case. When a man-swears he did 
not see a transaction which might have taken 
place without his seeing it, his testimony,is merè- 
ly negative, and can have no weight against that 
of a witness who swears that he did see the trans- 
action. But when it is of such a nature that it 
could not possibly, or within the bounds of reason- 
able probability, have taken place without being 
seen by the person who swears that he did not see 
it, the testimony of such person then assumes the 


character, and possesses the weight, of positive: 


testimony. It is the same as if he had sworn 
pore that no such transaction did take place. 
f, for instance, a witness were to swear that he 
saw aiman standing with his hat on during the 
whole of ‘the trial, in the open’ space on the floor, 
between the President and me; and every other 
person present were to swear, as they no doubt 
would, that they had seen no such person—surely 
no man in his senses would put this on the footing 
of merely negative testimony, and contend that 
the fitst witness was to be believed against all the 
others!’ - And where is the difference between the 
two- cases? It consists,.I answer, solely in the 
number of witnesses; for it is as impossible that 
these expressions should have been uttered by the 
respondent, without.being heard by Judge Bed- 
ford, Mr. Vandyke, Mr. Hamilton, and the persons 
who gave information to the printer, as that a 
man should stand for an:hour with his hat on, in 
the middle of this floor, without. being observed 
by:the audience... 

We are therefore warranted in laying these 
expressions out of the case; and then to what 
does it.amount? There was a law of the United 
States for the punishment of seditious libels, which 
the respondent, as judge of the circuit court of 
Delaware, was bound to enforce within that dis- 
trict. On his way to the court he receives. infor- 
mation that. certain. habitual violations of this 
law are committed within the district. This in- 
formation is given to him,as appears from the 
testimony of Mr. Hall, by.a. justice of the peace 
for that district, whose duty it was: to attend to, 
such offences, and to take all legal steps for bring- 
ing the- offenders to justice. This information, 
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derived from this official and authentic source, 
the respondent communicates to the grand jury, 
observing to them that it was their duty to inquire 
into the matter, and that they must remain in 
session one. day more for that. purpose. He goes 
further.. He requests, or, if the honorable Mana- 


gers will have it so, he orders the District Attor- 


ney to assist them with bis advice in making this 
inquiry, and directs a file of the newspapers sup- 
posed to contain these libellous publications, to be 
procured and laid before them. This is “thé head 
and front of his offending.” , And will the honors 
able Managers be pleased to point out the rule or 
principle of law that was violated by these acts? 
Will. they be so good:as to -inform us whether it 
was not the duty of the grand jury to inquire 
concerning offences within the district; and of the 
judge to give in charge to them all such offences 
as had come to his knowledge? Suppose that, 
instead of a breach of the sedition law, a piracy 
had taken place on the high seas, and information 
had been given to the judge that the pirates were 
lurking in the district-of Delaware; would it not 
have been his duty to state this information to the, 


' grand ‘jury, and to direct them to inquire concern- 


ing the offence? And I again-call on the honora- 
ble gentlemen, as I had occasion to do in.a former 
part of the case, to inform us by what authority, 
and what criterion, a judge is to distinguish some. 
offences from others—to prosecute some and let 
others, as far as depends on him, escape with im- 
punity. : 

The honorable gentleman who opened the case 
on the part of the prosecution, admitted distinctly, 
in his opening speech, that a judge may properly 
be zealous and active, in the execution of the 
criminal law generally; and he bestowed very 
high, and probably very just encomiums on @ 
judge of Virginia, whom he represents as thus 
vigilant, zealous and active: But it is zeal and 
activity in the execution of this particular law, 
that he imputes as a crime to the respondent. 

But if this zeal and activity of the respondent 
be not confined to this particular law, of which 
there isnot the least proof or pretence, how, I ask, 
can it be an offence, according to the principle of 
the honorable gentleman ?. Surely each particu- 
lar law is a part of the whole body of the law. 
Will the honorable gentleman be pleased to in- 
form us how it is possible to be zealous and ac- 
tive as to the whole, without being so as to each 
of the parts? Will he inform us how the. laws can 
be-executed, except by parts; and whether it ever 
did or could happen that they were all violated 
at once ? - i 

There is, however, a more serious objection to 
this principle ; which, if it be correct, goes to m- 
vest the Judiciary with a power infinitely more 
formidable and alarming than has ever yet been ` 
contended for in this, or, as far as I know, in any 
country. 

In what part of our Constitution, or of our sys- 
tem: of jurisprudence, have the honorable gentle- 
men found this dispensing power of the. judges, 
over.a part of the laws? Was not the sedition 
act, while in force; a law of the land? Were the 
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courts of justice to neglect its execution, because | thority more directly in point, because it occurred 
it had been opposed bya political party in the | in the case of a supposed libellous publication. It 
Legislature, or was. disagreeable to a portion of is also furnished by a judge of great legal reputa- 
the people? Are the honorable gentlemen wil- tion and talents, whom I trust the honorable gen- 
ling to be tried by this their principle? Let them, | lemen will not consider‘as inimical to liberty, or 
before they answer in the affirmative, examine | disposed to judicial oppression—I mean Mr. Me- 
how far it will carry them. We now have circuit | Kean, formerly Chief Justice, and now Governor 
courts, and associate justices to hold them. We , of Pennsylvania. Ina charge delivered toa grand 
now have, and probably always shall have, par- | jury of the city and county of Philadelphia, on 
ties in Congress and in the country. It is very pos- | the 27th of November, 1797, after a very elaborate 
sible that laws may be pased, which will be highly | and luminous exposition.of the law relative to 
disagreeable to one of those parties. Are gentle- | libels, he informs them that a certain printer in 


men prepared to say, that judges may dispense 
with the execution of all laws, which they may 
suppose to be of this description? If gentlemen 
find this principle intolerable and absurd, when 
applied. to laws passed by themselves, will they 
still insist on its application to such as were here- 
tofore passed against their opinion? Or will they 
contend that the question, whether a person shall 
-be punished-for- the violation of a law, shall de- 
pend on the popularity or unpopularity of the law, 
in the particular district where the offence is com- 
mitted? Is a judge appointed to-hold a criminal 
court,.to inquire from the people of the district, 
er:from popular leaders, what laws he shall exe- 
cute? Ought he to take his information on this 
subject from poles parties, or from the statute 
book? Would this be living under equal laws 
equally, impartially, and steadily administered ? 
And do not such laws, so administered, constitute 
the very essence and definition of freegovernment 


by the honorable gentleman himself who opened 
the prosecution—the conduct of the respondent in 


that city, meaning- Cobbett, the publisher of Por- 
cupine’s Gazette, was, and long had been, in the 
habit. of offending against this law, by the publi- 
cation of scandalous and malicious libels; that he 
had interfered and endeavored to arrest the pro- 
gress of this offender, by binding him over to good 
behaviour; thatthe printer, in contempt of his 
recoguisance, and in defiance of the authority of 
the law, persisted.in his mischievous course; and 
that the duty of arresting him devolved on the 
grand jury, by whom alone the strong correctives 
appearing to be necessary could be applied. The 
expressions used by this learned and able judge 
are strong and remarkable. I will take the lib- 
erty of presenting them to the court in his own 
dress. {Here Mr. Harper read the charge from 
Claypole’s Gazette, of November 28th or 29th, 
1797.] It will be remarked that the printer in 
this case had not been bound over to appear at 


? | the court and answer for a libel, but had been 
On principle then—even the principle admitted i 


bound in a recognisance to be of good behaviour, 
which he was supposed to have violated by pub- 
lishing further libels. On this recognisance a civil 


directing the attention of the grand* jury to this | action had been brought; and the grand jury, who 
offence, 1s strictly justifiable. But it does not rest | had nothing to do with the recognisance, nor any 
on principle alone. It is strongly supported by | information before them, were thus called upon 
precedent, both in England and this country. In |to apply a further corrective, by presenting the 
the Lawyer’s Magazine, an- authentic collection | offender. It is impossible that a ease should be 
of legal proceedings: and adjudications, vol. 3, | more exactly in point. Indeed it goes much far- 
page 333, we find a charge delivered to a grand | ther than the conduct of the respondent at New- 
jury by. Chief Baron Perryn, in which he calls | castle. sy 
their attention to certain particular offences. In; Iam far from condemning or calling in ques- 
page 384, of the same book, we find Lord Lough- | tion the conduct of the late Chief Justice of Penn- 
sylvania, in this instance. But I contend that the 


borough calling the attention of the grand jary | 

to particular offences. In the fifth volume of the | same act which has been considered proper in 
same work, page 199, there appears a charge of | him, ought not to be imputed as a crime to my 
Judge Ashurst, in which he directs the attention | honorable client. 

of. the grand jury to certain seditious societies. Thus we see that the conduct of the respondent, 
And in the report of Hardy’s trial, we see the |in this instance, was strictly correct, whether it 
celebrated Chief Justice Eyre, as illustrious for | be tested by principle or precedent. If this could 
his justice, humanity, and love of liberty, as for | be doubted, if it were even admitted that he acted 
his profound knowledge of the law and his great | incorrectly, it would still be clear that he acted 
talents as a judge, directing the attention of the | from proper motives;. that his error was a mere 


grand jury to'a particular offence. 
Passing from England to this country, we see 
‘Judge Iredell, whose example has so often been 
-held up for imitation, directing the attention of 
“the grand jury, in a very particular and emphati- 
“eal manner, to the particular case of the North- 
‘aiipton. insurgents. This took place at the cir- 
_¢uit«court at which those insurgents were to be 
tried; andthe charge was delivered to the same 
grand <jary which found the first indictment 
against Jolin ries. “And we have another au- 


error of his judgment, and consequently cannot 
be the ground of a conviction: on impeachment. 
Had he been conscious of improper intentions, 
how easy was it for him to accomplish his object, 
without appearing in the business? When Dr. 
McMechin, from whom, as Mr. Hall tells us, he 
received the information, mentioned these publi- 
cations to him, it would have been easy for him 
to request that gentleman to give the information 
to the grand jury. Dr. McMechin no doubt would 


have complied with this request; the grand jury 
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Montgomery, has attributed to the respondent ex- 
pressions relative to the character, motives, and 
views, of the present Administration, which. had 
he uttered them from the bench, ought to draw 
on him the censure of the public and the severe 
animadversion of this tribunal. These expres- 
sions I am authorized by him expressly to deny 
and disclaim... He contends that, according to the 
custom of this country, subsisting for almost thirty 
years, without any mark of public disapprobation, 
he’ had a right to warn his fellow-citizens, in a 
charge from the bench, against the political dan- 
gers by. which he believed them to be threatened; 
to assist in’ this manner in averting impending 
ruin; in snatching the people of his native State 
from the abyss in which he thought them about 
to plunge. -He contends that, for this purpose, 
and according to this custom, he had a right to 
point.out what he. considered as the pernicious 
tendency of certain measures of the Federal Gov- 
ernment, in order to.show in a stronger light the 
danger of adopting similar measures in the State. 
This is what he did, and what he supposed him- 
self authorized to do. But he neither claims, nor 
has exercised, the privilege of abusing those who 
have been appointed”to administer the Govern- 
ment of his country; nor of passing strictures in 
his official capacity on their character, motives, 
or general conduct. . However he may differ from 
them in political opinion ; however he may dis- 
approve their‘principles ; whatever apprehensions 
he may entertain about the tendency of their 
measures, he has always inculcated obedience to 
them, in the exercise of their Constitutional pow- 
ers, and has carefully avoided any remarks, in his 
judicial character, on their system, views, or con- 
duct. When he could not approve their measures 
he was silent, except in this single instance, where, 
in order to dissuade the people of Maryland from 
the adoption of a Constitutional amendment then 
under consideration, which he conceived to be 
‘fraught with so many evils, he adverted to the 
consequences likely, in his judgment, to flow from 
one of those measures. . These very reprehensible 
expressions, “that the present Administration was 
‘weak, incapable, and unequal to the proper dis- 
‘charge. of their duties; and that the object of 
‘their measures was not to promote the public 
‘good, but to preserve unfairly acquired power,” 
are attributed to the respondent: by one witness 
alone, Mr. Montgomery, of Maryland. How far 
that witness is entitled to credit, in this particu- 
lar, itis my duty to inquire: ~ a 

Let us advert, Mr. President, to the state of 
mind in which this witness was at the time when 
these expressions are supposed to have been ut- 
tered. 

He informs us that he was the author and chief 
supporter of those measures of the Maryland Le- 
gislature, against which the respondent levelled 
his artillery; that he considered himself as par- 
ticularly: pointed at; and supposed the eyes of the 
audience to be turned upon him. So greatly was 
he irritated by this imaginary attack on ‘himself 
-that as-he left the room, after the charge was fin- 
ished, he declared. that the respondent should be 


would have obtained the information ; the printer, 
had it appeared proper to them, would have been 
presented; and the respondent would have at- 
tained his end without in the least exposing him- 
self to view. Would he not have acted thus had 
he been conscious of improper. designs? With 
criminal plans’ of:.oppression in his mind, would 
he not have sought.concealment, where it was 
so easily practised,and could in no degree have 
impeded his projects? Undoubtedly he would. 
Nothing but a consciousness’ of. upright. views 
could have induced him in such circumstances to 
act this frank and-open part. >- a 
In judging of men’s motives; it-is material also. 
to listen to their private conversations, addressed. 
at the time. to those in whom they have confi- 
dence, In such. conversations the- hearts of the 
most cautious are apt to expand, and the most 
hidden plans.are sometimes disclosed. What was 
the.respondent’s reply to Judge Bedford, when 
that:gentleman censured him for.acting impru- 
déntly in recommending in that part. of the coun- 
try an inquiry into the offences against the sedi- 
tion law? “ My dear Bedford,” to use the beauti- 
ful language of the respondent as repeated by the 
witness, “no matter where we are, nor among 
whom we are, we must do our duty.” This, sir, 
is the language of the heart; not ofa corrupt 
heart, filled with plans of oppression and violence, 
but of a heart manly, upright, and honorable. It 
bears the intrinsic character, the genuine stamp, 
of sincerity and truth. Itisa frank and unstudied 
avowal of motives, made to a confidential friend 
in an unsuspecting moment; and it is of more 
avail than volumes of testimony, to show the real 
impressions undér which he acted. 
- Remember, too, how readily,and in what good 
humor the respondent gave up this point, and ac- 
quiesced in the opinion of the grand jury and the 
District Attorney, when they declared they had 
found nothing libellous in the. papers...Having 
acted from a sense of duty in calling the attention 
of the grand. jury to the subject, he -was-content 
with having discharged his duty, and pressed the 
matter no further. ‘But had he acted from a vin- 
dictive spirit of oppression, or any other improper 
motive, inducing him‘to wish for the prosecution 
of.the printer, would he so readily have desisted ? 
The file of papers was-within his reach., We, 
who-have examined it, know that. he might have 
found in it libellous matter enough. And would 
he not have examined it? Would he not have 
pointed out the libellous passages to the grand 
jury? Would he not have sent them out again 
with stronger injunctions to-do their duty’? Do 
oppressors so readily abandon their projects when 
the accomplishment is so much in their power ? 
No, sir. ‘This conduct in the respondent is utterly 
inconsistent with any other motive than that sense 
of duty under which it is manifest that he acted 
throughout. : : ae 
` We come now, Mr. President, to the eighth 
charge, under which I find myself. again obliged 
to perform the disagreeable task of contrasting 
evidence, and controverting the’ testimony of a 
‘witness for the: prosecution. This witness, Mr. 


551 


HISTORY OF CONGRESS. 


552 


Trial of Judge .Chase. 


i 


impeached for that charge. This we learn from 
the ‘testimony of Mr. McMechin, who heard the 
declaration. After he went home, he wrote an 
inflammatory piece for the press, purporting to be 
the substance of the charge. This piece was 
avowedly written for the purpose of promoting 
an impeachment. It recommends that measure ; 
abounds with the most opprobrious and abusive 
language against the’ respondent; ‘and, what is 
still worse, it varies very materially from the tes- 
timony which the author of it has delivered at 
this bar. i 
‘ Ys it surprising that a man in this state of mind 
should misconceive the truth? Is it to be won- 
dered at that he should convert his own inferences, 
the misconceptions and distortions of his own 
brain, into facts? Have any members of this 
honorable Court heard a person give an account 
ina court of justice, of a quarrel in which he him- 
self had been‘a party 7—of a brawl or riot in which 
he had been himself engaged, in which he had 
perhaps been beaten, and of 
he-came-to complain? Have’ they observed how 
the truth, in such situations, is distorted by the 
blindness of passion, the partiality of self-love, and 
thirst of revenge? I presume that they have; 
and they will then know how to appreciate the 
testimony of a witness, in the state of mind in 
which Mr. Montgomery viewed these transac- 
i and in which he has given evidence at this 
ar. 

I have said that his publication, purporting to 
be the substance of this charge, varies materially 
from his testimony in this case. For the truth of 
this statement I refer to the publication itself, 
which is in evidence before the court, and to his 
testimony, which is in the recollection of the hon- 
orable members. . But I will point out one of the 
most remarkable‘ variances. ‘ 

In the publication he represents the respondent 
as saying, “that in a country where were equal 
“tights and equal laws, that is, laws equally ad- 
‘ministered, and that operate equally upon the 
‘rich and poor, there was freedom, but that coun- 
“try was not ours ; we had no equal rights or equal 
laws.” In his testimony, as taken down by the 
short-hand writer, he represents the respondent 
as saying, “that where there were equal laws 
‘and equal rights, there was freedom, but where 
‘the administration of the laws was partial and 
“not certain, the people were not free: and that we 
‘ were approaching to that state of things.” In. 
his publication he accuses the respondent of say- 
ing, that we actually were in this condition: in 
his testimony, that we were approaching to that 
state of things. Is it possible to give credit toa 
witness who thus contradicts himself? And what 
assurance have we that he whose memory is so 
‘treacherous, and who is proved by his publication 
: ve been so angry, has not stated his own im- 
sions and inferences as facts ? 

““This witness has indeed made an attempt to 
support himself, by an explanation of this part of 
his tes = Invhis explanation he tells us, that 
although he attributed the word “administration” 


tothe respondent, the teim used might perhaps 


his ‘wrongs of which 


have been “government.” In this way he endea- 
vors to get rid of the contradiction between him- 
self and the numerous other witnesses. But this 
cannot avail him. The expressions, whether ap- 
plied to the Administration or the Government, 
must, in this instance, have meant the same thing. 
The charges of weakness, relaxation, incapacity, 
and a view to the continuance of their: unfairly 
acquired power, instead of the public good, could 
have had no application to the Government in its 
general abstract nature. They could have ap- 
plied to it only as administered by the persons or 
the party now in power. So that whether the 
term “government” or “administration” was used, 
the meaning was precisely the same. The ex~ 
pressions were equally remarkable, in one case as 
in the other. They must have struck the by- 
standers as much in one case as in the other. 
They were in fact the same, with the variance-of 
a single word, which did not in the least vary the 
sense. The witnesses have all sworn that they 


‘heard no such expressions, and the contradiction 


is as strong after the explanation, as it was before. 
Who are these witnesses thus standing opposed 
to Mr. Montgomery? These witnesses that were 
present, and attentive, and yet did not hear these 
remarkable expressions which he heard so dis- 
tinctly, and which he tells us made so strong an 
impression’ on his mind? If, when he stood on 
his own merits, and on the comparison between his 
publication and his testimony, he was so weak, 
how must he appear when opposed by this host 
of witnesses ? 
First, Mr. Mason. That gentleman, indeed, was 
so much occupied by the salutations of his friends, 
that he did not attend accurately to the whole 
charge ; although he had leisure enough to remark, 
what nobody else saw, that the respondent, in 
the intervals of reading his charge, sometimes 
seemed to introduce extemporaneous observations, 
by way of comment on what he read. Still he 
has given us with great confidence, and no less 
accuracy, the principal points of the charge. He 
recollects nothing of these expressions. Can it 
be believed that they would not have struck him, 
had they been used? Mr. Mason is one of the 
strongest adherents, one of the warmest and most 
zealous friends of those who now administer the 
Government. Indeed he is one of the chief props 
of the present Administration, united with it in 
interest, principle, and affection. He is, moreover, 
so accurate in his observation, and so correct.in 
his recollection, about what relates to the respond- 
ent, as to be able, after a lapse of five years, to re- 
peat a casual, and jocular conversation; which is 
usually forgotten as soon as it passes. Can it be 
believed that so outrageous an attack upon his 
friends, by this judge, and in such’a place, could 
have escaped his notice, or been effaced from his 
memory? ` He i l : 
Next Mr. Smith, editor of the National Intel- 
ligencer, than whom the present Administration 


:certainly has not a more zealous friend. He is, 


indeed, remarkable for the devotedness of his at= 


‘tachment to this Administration; his lively and’ 
‘keen sensibility to all its’ wrongs, real and imagi* 
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nary; and his vigilant and unwearied zeal in its 
defence. He is, moreover, remarkable for his 
talent for stating in writing, whatever he has 
heard spoken or read; a talent into- the careful 
cultivation and constant. exercise ‘of which he is 
led by his profession. He listened attentively to 
this charge. After hearing it he sat-down in-his 
chamber, the same evening,.and committed the 
substance of it to writing, for the express purpose 
of publishing it in his paper. -This publication 
he has produced and attested, and it contains no 
such expressions about the present Administration, 
or the present Government, as were heard by Mr. 
Montgomery.. Is it possible to: believe that had 
such expressions been used, they would not have 
been heard by Mr. Smith ; or that, if he had heard 
_ them, he would have omitted them: in his publi- 
cation? - : 
Mr. Stephen, too, who is known to be strongly 
attached to the present Administration, was pres- 
ent at the delivery of this charge, attended to it, 
but heard no such expressions as those related by. 
Mr. Montgomery.. A multitude of other witness- 
es who stood round the respondent while he de- 
livered the charge, who were all for various rea- 
sons very attentive to it, have with one voice de- 
clared. they had heard no such expressions. 
Among them is the district judge, who sat by the 
side of the respondent; the clerkof the court, who 
sat next to him but one, and who moreover is.an 
adherent of the present Administration ; the fore- 
man of the grand jury, who stood close to the re- 
spondent, and to whom the charge was particu- 
larly addressed; and one of the judges of this dis- 
trict, who attended that court as a witness, and 
stood very near to the respondent, while he. de- 
livered the charge.. The others are gentlemen of 
the bar, men of high character, who have deliver- 
ed their testimony with great accuracy, and as- 
signed with candor and precision the reasons of 
their belief. And all these persons declare most 
positively, that they heard no such expressions as 
have been related by Mr. Montgomery, about the 
conduct, character, and views, of the present Ad- 
ministration. © f 
Nay more. 


‘Fhe charge was read from a writ- 


ten paper, and that paper is produced in court, |. 


and proved by the person who- wrote it, from a 
rough copy furnished by the respondent. Mr. 
Mason, it is true, states that some extemporaneous 
comments appeared to him to-be made by the 
respondent, while reading from the written paper; 
and the inference to be drawn from this, I pre- 
sume, is that these expressions might have formed 
‘one of those extemporaneous comments, and 
therefore might have been_used, though they do 
not appear in the paper. But Mr. Mason, it will 
be remembered, though very correct and positive 
in stating the substance, does not pretend to ac- 
curacy in the particulars. He was too much in- 
terrupted by the salutations of his friends, who 
pressed through the crowd.-to speak to him. And 
itimay very well have happened. that when, after 
these interruptions, he turned his attention again 
tothe.respondent, he sometimes found him with 
his eyes raised from the paper, as those of every 


man will be who reads his own composition, or 
any writing with which he is familiar. This 
might- have led him. to conclude that the respond- 
ent sometimes spoke extempore, But Mr. Mont- 
gomery himself has stated that the whole charge 
was read from a paper; and the same fact has 
been established by the testimony of nine or ten 
witnesses, among whom are the distiict. judge 
and the'clerk of the court. - Those gentlemen sat 
near to the respondent while hé delivered the 
charge. One of them sat next.‘to him, and the 
other next. but one. They-were both attentive 
to-the manner in which the charge was delivered, 
‘and they both say that it appeared to them to be 
entirely read. ‘They both say that the respond- 
ent, in reading it, occasionally raised his eyes 
from: the paper at the closé of a sentence, and 
turned them on the audience; but not longer’ at 
any one time than is usual with a person read- 
ing. In this the other. witnesses fully concur. 
They all stood round the respondent, had their 
eyes upon him during the whole time, and were 
particularly attentive to the manner as well as to 
the matter of the charge. 

Mr. Montgomery, indeed, after he had heard 
the testimony of Mr. Mason, explained himself 
on this subject. He said at first that the whole 
charge appeared to him to be read from a written 
paper. But after he had heard Mr. Mason state 
that the respondent, in delivering the charge, 
sometimes appeared to leave the paper and intro- 
duce extemporaneous matter, he was called again, 
and he then informed us that his eyes were not 
constantly directed towards the respondent, but 
were occasionally turned on the bystanders, whose 
eyes he observed to be directed to him as the 
known author of the measures reprobated in the 
charge. From this he inferred, very properly, that 
the respondent might have spoken extempore 
from time to time’ without his observing the fact. 
‘This explanation certainly removes the contra- 
diction which at first appeared between Mr. Ma- 
son and Mr. Montgomery; and weakens materi- 
ally the testimony of the latter gentleman as to 
the fact now in-question. But it has no such 
effect on the testimony of the other witnesses. 
whose attention was not called off like that of 
Mr. Montgomery ; who had'their eyes upon this 
respondent during the. whole time; and who 
firmly believe that every word which he deliv- 
ered was read from the paper. This fact, then, I 
consider as completely established. The paper 
has been proved, and is in evidence before the 
court. A true copy of it will be found among 
the exhibits filed with the answer, No. 8. On ex- 
amination, it will be found to contain no such 
expressions as are attributed to the respondent by 
Mr. Montgomery. f 

The testimony of Mr. Montgomery on this 
point, thus liable to suspicion in itself, on account 
of the state of irritation in which he saw the 
transaction ; thus contradicted by his own writ- 
ten statement, by- the testimony of so many wit- 
nesses, and- by the written charge ; is not entitled 
to belief, but must be laid wholly out of the case, 
-J Ido not charge him with. wilfully misstating the 
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fact, but that -he has utterly mistaken it cannot 
be doubted. : : oats 
“here is another point on which some contra- 
tiety appears in the’ testimony. Some of the 
witnesses have supposed that the respondent con- 
‘cluded this charge with a direct recommendation 
tò the jury to use their endeavors on their return 
home towards preventing the final passage of the 
act of Assembly of Maryland for abolishing the 
Supreme Courts, by procuring in their several 
counties the election of such persons as would 
Yote against that measure. Others are under the 
impression that no such recommendation was ex- 
pressly made, but was merely to be inferred from’ 
‘the general tenor of the charge. That sucha 
difference of opinion should take place is by no 
means surprising ; but the difference is immate- 
rial. The object of the charge undoubtedly was 
‘to dissuade the people of Maryland from adopt- 
ing the measure in question ; and to impress on 
‘the grand jury and the audience the necessity of 
ing themselvesagainst it,at theelection which 
as then approaching, and was to decide its fate. 

If this recommendation was not expressly given, 
it was plainly implied. Such was the .intention 
of the respondent; and his defence rests on the 
‘correctness of this intention; on his right, ac- 
cording to the long established custom of this 
‘country, to pursue the object in this way. 

Let the charge, Mr. President, be carefully ex- 
amined, and it will be found to have no object in 
view but to convince the people of Maryland, by 
‘arguments drawn from reason and experience, of 
the danger of adopting a change in their State 
constitution, which had been submitted to their 
‘consideration, and the object of which was’to 
abolish all their supreme courts of law; to intro- 
‘duce a system entirely new and untried; and 
‘above all to destroy the independent tenure of 
Judicial office, secured to them by their existing 
“eonstitution ; and to leave the judges dependent 
‘on the Executive for their continuance in office, 
and. on«the Legislature for their support. The 
respondent; who had contributed largely to the 
formation'‘and establishment of the State consti- 
tution, was greatly alarmed at these changes. He 
‘considered them as of the most destructive ten- 
‘dency to the liberty and -happiness of the State 
‘to“which he belonged, and he resolved to take 
this opportunity of warning his fellow-citizens 
against them, This is the whole scope of his 
address to the grand jury, to show the importance 
‘of an independent judiciary, the dangerous ten- 
dency of changes already made, and the mischiefs 
which would result from taking this additional 
step in the career of innovation. He did, indeed, 
advert to the act of Congress for repealing the 
circuit court law, and remarked that it had sha- 
‘ken.to its foundation the independence of the 
“Federal judiciary ; but the manifest and sole ob- 
‘Jeet of this was, to show that the spirit of inno- 
~vation had gone forth, and ought to be carefully 

watched} thatthe public respect for great Con- 
stitutional principles had begun to be weakened; 
‘and that by how much the security which might 
have been derived from an independent Federal 


} 


judiciary had been diminished, by so much the 
more vigilantly it behooved us to guard our State 
institutions. -No other object: canbe discovered 


‘in the charge, or inferred from its general tenor, 


or from the language.in which it is expressed 3 
neither is there any evidence which has the mos 
remote tendency to show that he had any other 
object in view. And was not this an object 
which a citizen of this country might lawfully 
pursue? - Is it not lawful for an aged patriot of 
the Revolution to warn his fellow-citizens of dan- 
gers, by which he supposes their liberties and 
happiness to be threatened? Or will it be con- 
tended that a citizen is deprived of these rights 
because he is a judge? That his office takes 
from him the liberty of speech which belongs to 
every citizen, and is justly considered as one of 
our most invaluable privileges? ï trust not. 
And if there could be any doubt on this point, I 
would remove it by referring to a recent instance 
of two judges of the supreme court.of Maryland, 
who, in.a late political contest, entered the lists 
as champions for the rival candidates, and trav- 
elled over a whole county, making political speech- 
es in opposition to each other. Yet these gen- 
tlemen justly possess the confidence and respect 
of the public ; their conduct in this instance has 
never been considered as a violation of duty; 
and he who espoused the interest of the success- 
ful candidate has been far from receiving any 
marks of displeasure from the Government of 
this country. 

If, therefore, a judge retain this right, notwith- 
standing his official character ; if it still be law- 
ful for him to express his opinions of public 
measures, to oppose by argument such as are still 
pending, and tovexert himself for obtaining the 
repeal, by Constitutional means, of such as have 
been adopted, I ask what law forbids him to ex- 
ercise these rights by a charge from the bench 2 
In what part of our laws or Constitution is it 
written that ajudge shall not speak on politics to 
a grand jury ?~shall not advance, in a charge 
from the bench, those arguments against a public 
measure which it must be admitted he might 
properly employ on any other occasion? Such 
conduct may perhaps be ill-judged, indiscreet, or 
ill-timed. Iam ready to admit that it is so; for 
Tam one of those who have always thought that 
political subjects ought never to be mentioned in 
courts of justice. But is it contrary to law? 
‘Admitting it to be indecorous and improper, 
which I do not admit, is every breach of deco- 
rum.and propriety a crime? The rules of deco- 
rum and propriety forbid us to sing a song on the 
floor of Congress, or to whistle in a church. 
These would be acts of very great indecorum, 
but I know of no law by which they could be 
punished as crimes. Will they who contend that 
it is contrary to law for a judge to speak of poli- 
tics to a grand jury, be pleased -to point out the 
law of the land which forbids it? They cannot 
doso. There is no such law. Neither is there 
any Constitutional provision or principle, or any 
custom -of this country, which -condemns this 
practice. : 
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And will this honorable body, sitting not in a 
legislative but a judicial capacity, be called on to 
makea law, and to make it for a particular case 
which has already. occurred? What, sir, is the 

reat distinction between legislative and judicial 

unctions? -Is it not that the former is to make 
the law for future.cases ; and that the latter is to 
declare it as to. cases which have already oc- 
curred? Is it not one of the: fundamental prin- 
ciples of our Constitution, and an essential ingre- 
dient of free government, that-the legislative and 
judicial powers shall be kept distinct-and sepa- 
rate? That the power of making the general 


law for future cases shall never be blended in the- 


same hands, with that of declaring and applying 
it to particular and present cases? Does not the 
union of these. two powers in the same hands 
constitute the worst of despotisms? What, sir, 
is the peculiar and distinguishing characteristic 
of despotism? It consists in this, sir, that a man 
may be punished for an act which, when he did 
it, was not forbidden by law. While, on the 
other hand, it is the essence of freedom, that no 
act can be treated as a crime, unless there bea 
peels law forbidding it at the time when it was 
one. 

It is this line which separates liberty from sla- 
very; and if the respondent be condemned to 
punishment for an act, which far from being for- 
bidden by any law of the land, is sanctioned by 
the custom of this country for more than twenty 
years past, then have we the form of free govern- 
ment, but the substance of despotism. , 

Let gentlemen, before they establish this prin- 
ciple, recollect that it is. a two-edged sword. Let 
them remember that power-must often change 
hands in popular Governments; and that after 
every struggle, the victorious party come into 
power, with resentments to gratify by the de- 
struction of their vanquished opponents, with a 
thirst of vengeance to be slaked in their blood. 
Let them remember that principles and prece- 
dents, by which actions innocent when they: were 
done, may be converted into crimes, are the most 
convenient.and effectual instruments of revenge 
and destruction with which a victorious party 
can be furnished. Let them beware how they 
give their sanction to principles which may soon 
be turned. against themselves; how they forge 
bolts which may soon be hurled on-their own 
heads. In a popular government, where power 
is so fluctuating, where constitutional principles 
are therefore so important for the protection of 
the weaker party against the violence of the 
stronger, it above all things behooves the party 
actually in power to adhere to the principles of 
justice and law, lest by departing from them 
they furnish at once the provocation and the 
weapons for their own destruction. 

I have stated, Mr. ‘President, that the practice 
of introducing political matter into charges to 
grand juries has been sanctioned by the custom 
of this country from the beginning of the Revo- 
lution to this day. Need Iadduce any other proof 
of the fact than its general notoriety? Need I 
refer to the charge delivered in South Carolina, 


in 1776, by William. Henry Drayton, for which 
he has been so much admired and applauded? 
Need I-refer to the recommendation of the Ex- 
ecutive Council in Pennsylvania, at a period 
something later, in which that body, with John 
Dickinson at its head, -enjoins.it on the judges to 
avail themselves of their charges to the grand 
juries on their circuits for disseminating correct 
political information and principles among the 
people? Shall I refer to the case of Judge Ad-. 
dison, in Pennsylvania, who has delivered many. 
political charges, and against whom, when he. 
was lately impeached, those. charges made no. 
part of the accusation? Shall I refer again to 
the charge of Judge Iredell, delivered to the grand 
jury, which found the first indictment against 
John Fries, and containing a variety of political 
matter? Itis unnecessary to dilate on these in- 
stances. They have been given in evidence, and 
are fresh in the memory of this honorable Court. 
The recollection of the honorable members must 
furnish them with many others equally striking. 
And yet have the authors of none of these poli- 
tical charges been censured. No mark of public 
or private disapprobation has been fixed on their 
conduct. No legislative act has forbidden this 
practice. From the time of Judge Drayton to the 
time of Judge Chase, it has been considered as 
innocent. It remained for the year 1803, after a 
lapse of twenty-seven years, to discover its crimi- 
ality. But this honorable body will not so dė- 


termine, It will not forget the distinction between 


its judicial and-its legislative character. In its 
judicial character it will declare, that an act, how- 
ever improper in itself or dangerous in its tendency, 
shall not, if forbidden by no law, be punished as a 
crime; that the prevalence of this custom for 
twenty years, the countenance which it received 
from some governmental authorities, and the ac- 
quiescence of all, are sufficient evidence of its le- 
gality; and that the criminal intent which con- 
stitutes an essential ingredient of the offence, in 
this as well as in every other case, and of which 
no direct proof is now adduced, can never be in- 
ferred from the act itself, when done in compliance 
with a custom so jong established, and so highly 
sanctioned. But if the members of this tribunal 
should -be individually of opinion, that this cus- 
tom is dangerous or improper, they will, after 
pronouncing a sentence of acquittal in this case, 
resume their legislative character, and pass a law 
to restrain the practice in future. Thus will the 
mischief be prevented on one hand, and the prin- 
ciples of liberty and justice respected on the other. 

This charge, therefore, fails like the rest; and 
what remains of theaccusation? Ithas dwindled 
into nothing. It has been scattered by the rays 
of truth, like the mists of the morning, before the 
effulgence of the rising sun... Touched by the 
spear of investigation, it has lost its gigantic and 
terrifying form, and hasshrunk intoa toad. Every 
part of our honorable client’s conduct has been 
surveyed; all his motives have been severely seru- 
tinized all his actions have brought to the test 
of law and the Constitution; his words and even 
his jocular conversations, have been passed. in’ 
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strict.review; and the ingenuity and industry of 
the honorable. Managers have proved unable to 
detect one: illegal act, one proof, or one fair pre- 
‘sumption of improper motive. ; 

. Perceiving, by anticipation, this desperate situa- 
tion of his case, the honorable gentleman who 
opened the prosecution, has devised another ex- 
pedient to escape from anticipated defeat, and to. 
secure that conviction on which he seems to have 
set his heart. He has told us, and no doubt will 
hereafter insist, that in order to form a true judg- 
ment on the respondent’s conduct, the whole of it 
must be embraced in one view; and all the par- 
ticulars regaded as parts of one whole. ‘his 
means, if it means anything, that although no 
single act alleged in the articles should be con- 
sidered as an impeachable offence, and a sufficient 
ground of conviction, yet- all the acts taken to- 

ether may constitute such an offence. That is, 
in other words, that many nothings may make 
something ; that many noughts may make an unit: 
that many innocentacts may makeacrime, ‘What 
is this but recurring, in another form, to the absurd 
and monstrous doctrine, that judges may be re- 
moved on impeachment for reasons of expediency, 
without the proof of any specific offence ? No 
sir! This last subterfuge will not avail the prose- 
cutors. This honorable Court, adhering to the 
principles of the Constitution, the positive rules 
of law, and the plain dictates of justice and com- 
mon sense, will require, before it convicts, the clear 

roof of a criminal intent, manifested and carried 
into effect, by some act done in violation of the 
laws. Under the shield of this great principle, 
our honorable client stands secure. In full con- 
fidence that you, Mr. President, and the members 
of this honorable Court will be guided by it, I 
cheerfully submit the case to you; and when you 
retire to deliberate on it, remember that posterity 
will sit in judgment on your conduct; that her 
decision. will be pronounced on the testimony of 
impartial, history; and that from her awful sen- 
tence there lies no appeal. 


Turspay, February 26. 


The Court opened at about half past ten o’clock, 
A. M; the Managers, the House of Representa- 
tives, and the counsel of the respondent having 
taken their seats, 

Mr. NicnoLson, as one of the managers, ad- 
dressed the Court in reply to the counsel of the 
accused. He said the House of Representatives 
having impeached Samuel Chase, one of the as- 
sociate justices of the Supreme Court of the Uni- 
ted States, of high crimes and misdemeanors ; the 
evidence on their part having been adduced, and 
that on behalf of the accused, and the arguments 
of his counsel having been fully and patiently 
heard, it now became his duty to reply in support 
of the impea¢hment: To me, Mr. President, said 
he, this duty isan unpleasant one. Upon all oc- 
casions and under all circumstances, the office of 
a public accuser is the most painful that can be 
imposed on us} but it is more peculiarly so when 
the object. of aceusdtion appears before us covered 


‘with age and infirmities. I think I speak the sen- 


timent of my brother Managers of the House of 
Representatives, when I say, that this impeach- 
ment never would have been instituted, that it 
never would have arrived at.its present crisis, if 
we had not believed that the best interests of our 
common country required, that the conduct com- 
plained of shouid not go unpunished.. ‘There is 
no nation on earth, sir, in which the freedom of- 
man and the consequent happiness of society are. 
not inseparably interwoven with the full, free and 
impartial administration of justice. weds 


“Una salus ambobus erit commune periculum.” |. 


It was to preserve this unity of safety, to avert. 
this common danger, that we thought ourselves: 
bound by the most solemn. obligation, to- bring. 
these charges before the highest tribunal of. the 
nation. We may in vain make laws: to secure 
our property, to protect our liberty, and to.guard 
our lives, if those to whom we appeal, and to whose 
decrees we are bound to submit, shall: prove un- 
faithful in the discharge of their duty.  Ifour laws 
are not faithfully administered ; if the holy sanc- 
tuary of our courts is to. be invaded by party feel-. 
ing; if justice shall suffer her pure garment to be 
stained by the foul venom of political bigotry, we 
may indeed boast that we live in a land of free+ 
dom, but the boast will be vain and illusory.’ 

In this point of view, therefore, this cause may 
justly be called an important one. -I need. not 
however urge its importance to the Court, for the 
feelings of every honorable member will speak its 
importance more forcibly than anything that P’ 
can utter. But I do trust that those frequent ap- 
peals which you have heard, those frequent: in- 
stances in which you have been reminded that 
posterity will pass between the accused, his agcuss — 
ers and his judges, will have no influence.on your 
minds. A.desire to secure the approbation of pos- 
terity is an honorable feeling, pervading every 
human breast, and is most inseparable from our. 
nature: but to secure the approbation of posterity, 
we must take care to pursue the dictates of our 
own consciences, and, by doing justice here, trust 
to posterity to do us justice too. ' 

Our country, it is true, are now looking on with. 
anxious solicitude for the event of this cause ; but 
the sentence which they shall pass will not depend 
upon the judgment given here.. To the world - 
and to posterity the conviction of the accused, by 
this Court, will not establish his guilt ; and I thank 
God, as the case has been put in issue between us, 
his acquittal will not prove his innocence. The 
facts in the cause, sir, those facts which we have 
proved by the most undeniable evidence, and upox 
which your judgment must be given; those facts 
will be presented to the eyes of the world.and of 
posterity, and upon those only will they decides: 
If it should. ever be the fortune of my..humble 
name to descend to posterity, by. the vote which I 
gave for instituting this impeachment, and by my: 
conduct in discharging the great.duty now com-: . 
mitted to me, I cheerfully consent to be tried. To. 


‘this awful tribunal L-willingly submit. . If the. 


Judge is guilty, posterity will heap:on him all that 
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odium:-which his guilt deserves; if heis innocent, 
let that odium be turned upon his accusers. 

Because Sidney and Russell:bled upon a scaf- 
fold, have their names been less the objects of ven- 
eration with posterity ? and because Scroggs and 
Jeffries escaped the. punishment due to their 
crimes, have they. therefore been less the objects 
of universal execration? No, sir; and the hon- 
orable counsel (Mi. Hopkinson ) who first address- 
ed you. on-behalf of the accused, gave.us himself 
a memorable example of the poor. respect which 
posterity will:feel for the decisions of those who 
have.gone before them. That honorable gentle- 
man:told you that Warren Hastings was im- 
peached for the murder of princes and the plun- 
der of empires, and yet he wasacquitted. But, is 
there any who. hears me, that believes he was in- 
nocent? If weread the history of that trial; if 
we look to the facts charged, and listen to the un- 
exampled eloquence by which they were support- 
ed, our only, wonder. will be, that he was not con- 
demmned. Sir, ithas been said that those plundered 
millions were the best witnesses to prove his 
innocence; and. I greatly fear that the day will 
come when the crying blood of those murdered 
princes will. be the best witnesses to prove his 
guilt The most splendid action in Edmund 
Burke’s life was his accusation of Warren Hast- 
ings; the foulest stain upon the national justice of 
England was his acquittal. 

We have been charged, sir, by one of the hon- 


orable counsel (Mr. Harper) with having endeav-’ 


ored to enlist on our side the sympathies of the 
Court.. Permit me to ask, what sympathy have 
‘we endeavored to excite?- What feelings have 
we endeavored to engage? To what passion have 
‘we addressed ourselves ? None, sir. We came 
here to demand justice. The Constitution has 
placed-in your hands the power of punishing 
guilt; we have proved the guilt of the person ac- 
cused; and at your hands we demand his punish- 
ment. ` To: your consciences and your understand- 
ings we'appeal, and not to your feelings. These 
have been assailed by ouradversaries. They have 
exhibited their client to you, covered, as they say, 
with the frost: of seventy-winters,.and have en- 
deavored to hide the magnitude of his crimes, in 
the length of his years, and the infirmity of his 
health. “In attempting to.excite your compassion, 
they. have wished to drown the voice of justice, 
and have addressed you not as judges. but as men. 
I do trust, however, that if any sympathy is to be 
excited, it will be neither for the accused, nor his- 
accusers. Let your feelings be turned toward the 
nation! Let your sympathy be awakened for 
those who are to come after you, for by the sen- 
tence which: you pronounce in this case, it must 
ultimately be determined whether justice shall 
hereafter be impartially administered, or whether 
therights of the citizen are to be prostrated at the 
feet of overbearing and tyrannical judges. We, 
who are engaged in this prosecution, feel that our 
fathers-handed down to us a glorious birthright, 
and we appear at this bar to demand that it bé 
transmitted to our children unimpaired and unpol- 
luted: Do-the: nation justice, and- you will do 


justice to us, to yourselves, and to posterity.— 
‘We were also told by the honorable counsel for 
the accused, that when we found’ the accusation 
shrunk from. the testimony, and that the case 
could no-longet be supported, we resorted to the 
forlorn hope of contending that an impeachment 


-was not a criminal prosecution, but a mere inquest 


of office. For myself I am free:to ‘declare, that-I 
heard no such position taken. H declarations: of 
this kind have been made, in the name of the 
Managers, I here disclaim them. We do contend 
that this is a criminal prosecution, for offences 
committed in thé discharge of high official duties, 
and we now support it, not merely for the purpose 
of removing an individual from office, butin order 
that the punishment inflicted on him may deter 
others from pursuing the baneful example which 
has been set them. bs a 

Nor do we mean to take another ground which 
the counsel for the accused have thought proper 
to‘assign us, for we never entertained the. most 
distant idea that any citizen might be impeached. 
It was with no little surprise that I heard such 
doctrines ascribed to us, and I was astonished to 
hear the Attorney General of Maryland combat- 
ting positions which we had not laid down, and 
searching for argument: to prove that which we 
should not have hesitated to admit. 

But, sir, there is one principle upon which all 
the counsel for the accused have relied, upon 
which they have all dwelt with great force, and 
to the maintenance of which they have directed 
all their powers, that we cannot assent to; we 
mean to contend against it, because we believe it 
to be totally untenable, and because it is. of the 
first importance in the decision of the question 
now under discussion. We do not contend that, 
to sustain an impeachment, it is not necessary to 
show that the offences charged are of such a na- 
ture as to subject the party to an indictment, for 
the learned counsel have said that the person now 
accused is not guilty, because the misdemeanors 
charged against him are not of a nature for which 
he might be indicted in a court of law. 

To show how entirely groundless this position 
is, I need only pursue that course which has been 
pointed out to us by the respondent himself, and 
his counsel. I might.refer to English authorities 
of the highest respectability, to show that officers 
of the British Government have been impeached 
for offences not indictable under any law what- 
ever. But I feel no disposition to resort to foreign 
precedents.» In my judgment, the Constitution of 
the United States ought to be expounded upon its 
own principles, and that foreign aid ought. never 
to be called in. Our Constitution was fashioned 
after none other in the known world, and if we 
understand the language in which it is written, 
we require no assistance in giving it a true expo- 
sition. As we speak the English language, wé 
may, indeed refer to English authorities for defi- 
nitions, as we should refer to. English dictionaries 
for the meaning of English words; but upon this, 
as uponall occasions, where the principles of our 


| Government are to.be developed, I trust that the 
Constitution of the United States-will stand upon 
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its own foundation, unsupported: by foreign aid, 
and that the construction given to it will be, not 
an English construction, but one purely and en- 
tirely American. . 

-The Constitution declares, that “the judges 
both of the supreme and inferior courts shall hold 
their commissions during good behaviour.” The 
plain and correct inference to be drawn from this 
language is, that a judge is to hold his office so 
long as he demeans himself well init; and when- 
ever he shall not demean himself well, he shall be 
removed. `I therefore contend thata judge would 
be liable to impeachment under the Constitution, 
even without the insertion of that clause which 
declares, that “all civil officers of the United 
í States shall be removed for the commission of 
f treason, bribery, and other high crimes and mis- 
‘demeanors.” The nature of the tenure by which 
a judge holds his office is such that, for any act of 
misbehaviour in office; he is liable to removal. 
These acts of misbehaviour may be of various 
kinds; some of. which may, indeed, be punishable 
under our-laws by indictment; but there may be 
others which the law-makers may not have point- 
ed out, involving such a flagrant breach of duty 
in a-judge, either in doing that which he ought 
not to have done, or in omitting to do that which 
he ought to have done, that no man of common 
understanding would hesitate to say he ought to 
be impeached for it. 

The words “good behaviour” are borrowed 
from the English laws, and if I were inclined to 
rest this case on English authorities, I could easily 
show that, in England, these words have been 
construed to mean much more than we contend 
for.. The expression durante se bene gesserit, I 
believe, first occurs in a statute of Henry VIII. 
providing for the appointment of a custos rotulo- 
Tum, and clerk of the peace for the several coun- 
ties in England. he statute recites, that igno- 
xant and unlearned persons had, by unfair means, 
procured themselves to be appointed to these offi- 
ces, to. the great injury of the community, and 
provides that the custos shall hold his office until 
removed, and the clerk of the peace shall hold his 
office durante se bene gesserit. The reason for 
making the tenure to be during good behaviour, was, 
that the office had been held by incapable persons, 
who were too ignorant to discharge the duties; 
and it was certainly the intention of the Legisla- 
ture that such persons should be removed when- 
ever their incapacity was discovered. Under this 
statute, therefore, I think it clear that the officer 
holding his office during good behaviour, might 
be removed for any improper exercise of his pow- 
„èrs; whether arising from ignorance, corruption, 
passion, or any other cause. To this extent, how- 
ever, we do not wish to go. We do not charge 

“the judge with incapacity. His learning and his 
ibility are acknowledged on all hånds; but we 
charge him with gross impropriety of conduct in 
ie discharge of his official duties, and as he can- 
retend ignorance, we insist that his malcon- 
duct arose from a worse cause. 
Af, however, a judge were not made liable.to 


removal, from the vety-nature of the tenure by 


which he holds his office, we still insist that every 
judge conducting himself improperly in office, 
comes under that clause of the Constitution. which 
declares, that “ the President, Vice President, and 
‘civil officers of the United States, shall be’ re“ 
t moved from office on impeachment for, and cons 
‘ viction of, treason, bribery; or other high crimes 
‘and misdemeanors.” : 
We do not mean to contend against a’ position 
which one of the learned counsel took-so"much 
pains to prove, that the word “high” appliés as 
well to misdemeanors as to crimes; nor do we 
deem it important at this time to inquire whether 
a civil officer of the United States can be removed. 
for offences not committed in the discharge of his 
official duties. It will be time enough to make 


this inquiry when the case presents itself, At 


present we aver that the party charged has been 
guilty of a high’ misdemeanor in office, and that 
he ought to be removed for it. Tgp See 
Here, however, we are met by being told, that 
although ‘his conduct may have been improper, 
yet that he is not liable to impeachment, unless 
the offence is of such a nature as that he might be 
indicted for it in a court of law. Hea 
If this be true, as it relatestoa judge, the Con- 
stitution, to be consistent with itself, must make 
it universally true; and yet, if the doctrine be 
admitted, the Constitution will be found to be at 
variance with itself. Treason is an offence which 
may or may not be committed in the discharge of 
official duty, and no doubt the. party committing 
it may be indicted. Bribery is an offence for 
which a judge may be indicted in the courts of 
the United States, because an act of Congress 
makes provision for it, and declares the punish+ 
ment; but there is no law by which any other 
officer of the United States can be indicted for 
bribery. If, therefore, the President of the United 
States should accept a bribe, he certainly cannot 
be indicted for it, and yet no man can doubt that 
he might be impeached. If one of the Heads of 
Departments should undertake to recommend to 
office for pay, he certainly might be impeached 
for it, and yet, I ‘would ask, under what law,:and 
in what court could he be indicted? Pee 
To this, perhaps, it might be answered, that 
bribery is one of those offences for which: the 
Constitution expressly provides that the officer 
may be impeached. This is true; but let us pro- 
ceed further, and inquire whether there: are not 
other offences for which an: officer may be im- 
peached, and for which he cannot be indicted ? 
If a judge should order a cause to be tried with 
eleven jurors only, surely he might be impeached 
for it,and yet I believe there is no court in-which 
he could beindicted. You, Mr. President, as Vice 
President of the United States, together with:the 
Secretary of the Treasury, the Chief Ju: 
the Attorney General, as Commissioners. of the 
Sinking Fund, have annually at your disposal 
eight millions of dollars, for the purpose of: pay- 
ing the national debt. If, instead. of- applying it 


‘to this public: use, you should: divert it to another 


channel, or convert it to your-own private uses, È 
is a man inthe world who would 


ask if..there isa 


565 


HISTORY OF CONGRESS. 


566 


Trial of Judge Chase. 


hesitate to say that you ought to be.impeached 
for this misconduct? And yet there is no.court 
in this country in which you could be. indicted 
for it. Nay, sir, it would amount.to nothing more 
than a breach of .trust, and-would not be indicta- 
ble under the favorite common law. . 

But, sir, this ground, which was so strenuously 
fought for, will probably be abandoned, and in- 
- stead of our adversaries maintaining that the 
offence must be of an indictable nature, they will, 
like one of. the honorable counsel, (Mr. Harper,) 
goa step back, and say that it must be a breach. 
of some known positive law. Thus they .will 
endeavor to shelter their client by saying that 
there is no act of Congress declaring it illegal for 
a judge to deliver. his opinion on the law before 
counsel. have been heard, or to make political 
harangues from the bench. 

There are offences for which an officer may be 
impeached, and against which there are.no known 
positive laws. It is possible that-the day may ar- 
rive whena President of the United States, hav- 

ing some great political object in view, may en- 
deavor to influence the Legislature by holding 
out threats or inducements to them. A treaty 
-may be made which the President, with some per- 
sonal view, may be extremely anxious to have 
ratified. The hope of office may be held out to a 
Senator; and I think it cannot be doubted, that 
for this the President would be liable to impeach- 
ment, although there is no positive law forbidding 
it. Again, sir: a member of the Senate or of the 
House of Representatives may have a very dear 
friend in office, and the President may tell him 
ualess. you vote for my measures your friend shall 
be dismissed. ~” Where is the positive law forbid- 
ding this, yet where is the man who would: be 
shameless enough to rise in the face of the coun- 
try and defend such conduct, or be bold. enough 
to contend that the President could not be im- 
peached for it? : 

It wassaid by one of the counsel that the offence 
must bea. breach either of the common law, a 
State law, or a law of the United States, and that 
no lawyer would speak of a misdemeanor, but as 
an act'violating some one of these laws. This 
doctrine is surely. not warranted, for the Gov- 
ernment of the United States have no concern 
with any but their own laws. In a State court, I 
would speak of a misdemeanor as an. offence 
against a State law; in the courts of the United 
States, I would speak of it as an offence against 

an act of.Congress;, but, sir, as a member of the 
House of. Representatives, and acting as.a Mana- 
ger. of an impeachment before the highest Court 
in the nation, appointed to try the highest officers 
of the Government, when I speak of a misde- 
meanor, I mean an act of official misconduct, a 
violation of official duty, whether it be a pro- 
ceeding -against_a- positive law, or a proceeding 
unwarranted by law. i EEN 

If the objection that the offence must be of an 
indietable nature, or. against some. positive law, 
means anything, it must. be that.the isconduct 
for. which a judge or any other officer may, be 

impeached, is either. made punishable | 


may be. 


“opisa [out incurring. ihe pains and penalties of: 


violation of an act of Congress, for we are not to 
be regulated either by the common law or a State 
law. What then would be the result? I have 
pointed out several instances of gross misconduct 
in violation of no act of Congress, and yet under 
this doctrine he is to be-permitted to pursue his 
wicked courses until every possible offence. is:de- 
fined by.statute. This, too, would teach us that 
we have done. wrong heretofore ; for, at the last 
session a judge was impeached and removed from 
office for drunkenness and profane swearing on 


the bench, although there is no law of the United 


States forbidding them. Indeed, I do not know 
that there is any law, punishing either in: New 
Hampshire, where the offence was. committed. 
It was said by one of the counsel that these were 
indictable offences. J, however, do not know 
where; certainly not in England. Drunkenness 
is punishable there by the ecclesiastical authority, 
but the temporal magistrate never had any power 
over it until it was given by a statute of James I, 
and even then the power was not to be exercised 
by the courts, but only by a justice of the peace, as 
is now the case in Maryland, where a small fine 
may be imposed. 

But the Attorney General of Maryland (Mr. 
Martin) admits that offences may be of so hein- 
ous a nature that their punishment carries infamy 
with them, and that, though not committed in the 
discharge of official duty, yet if against:a State 
law, the party may be impeached and rémoved 
from. office. ‘This, though not very material to 
the present question, may serve us in showing 
how inapplicable the doctrine is, that the offence 
must be against a State law or the common law. 
I will suppose that in New Hampshire there is no 
law punishing. profane swearing. In Maryland 
a magistrate is authorized to impose a fine of 
thirty-three cents, and if this is not paid instantly 
the offender may be put in the pillory and receive 
thirty-nine lashes. The punishment is infamous, 
and if inflicted on a judge, according to the idea 
of this gentleman, he is to be impeached and re- 
moved from office. If the same offence is com- 
mitted in New Hampshire, the judge is not to be 
removed, not because he has been guilty of a 
lighter offence, but because there is no State law 
punishing it. If then the State law is to be made 
the criterion, a judge in Maryland is to be re- 
moved from office for that which he might do 
with impunity in another State. ; 

To carry this idea a little further :—There was 
once in the State of Connecticut, and may be yet 
for aught I know, a celebrated code called the 
Blue Laws. Under the provisions of this code, I 
believe it is a fact, that a captain of a ship was 
tied up and publicly whipped, because, on return- 
ing from a long voyage, he met his wife on a 
Sunday at the front door and kissed her. This 
was deemed a high offence, and was ignominious- 
ly punished. Now, if we are to be governed by 
the State laws, I trust the Blue Laws of Connec- 
ticut will be rejécted, and that our grave judges 
1 allowed to kiss when and where they- 
please, as to their wisdom shall seem meet, with- 
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In this we find no charge against him for hav- 
ing formed an opinion, or for having reduced it 
to writing, and certainly the learned counsel 
might have spared themselves the trouble of prov- 
ing what I am sure every member of the Court 
was fully convinced of before, that there was no 
impropriety in a. judge’s forming an opinion on 
any subject whatever, whether legal or philosophi- 
cal. It is not, however, unusual for skilful advo- 
cates to attempt to draw the attention from the 
material points in dispute, for the purpose of fix- 
ing it on others of little or no importance. Such 
has been the course pursued by our adversaries, 
But, Mr. President, the real charge is, that Sam- 
uel Chase did, upon the trial of John Fries for 
treason, endeavor to prejudice the mindsof the jury 
against him, by delivering an opinion to them 
upon the law before his counsel were heard; and 
this too in a case of life and death, where the 
jury had an ample, uncontrolable right, to decide 
as well the law as the fact. It is the right and 
duty of judges.to inform their minds upon all 
questions of law whatsoever, but it is an unwar- 
rantable proceeding, it is an unauthorized as- 
sumption of power in them, to deliver that opin- . 
ion to the jury in a criminal cause before the jury 
is sworn, and before the counsel of the prisoner 
have been heard in his defence. 

I did not expect to hear the fact denied by the 
counsel, but I did expect to hear it would ‘be ad- 
mitted, and attempted to be justified.’ This, how- 
ever, has not been done; and they have pretended 
to deny the fact by insisting on an impossibility, 
I had almost said an absurdity. They have de- 
clared that Judge Chase did not make the opinion 
known, but that it became public by what they 
call the warm and improper conduct of. Mr. 
Lewis. Sir, it is impossible. - What are the facts, 
as proved even by their own witnesses? That 
Judge Chase handed the written opinion ‘down to 
the bar. That it was put into the hands of Mr, 
Lewis, who, without reading it, immediately and 
disdainfully threw it from him, declaring that 
“his hand should never be tainted by receiving a 
prejudged opinion in any case.” How then, I 
ask, was it made known by Mr. Lewis?’ He re- 
fused to read it, and threw it from him with’ the 
correct feeling and indignation naturally arising 
from a high sense of the injury done to his client. 
No, sir, it was made public by Judge Chase, as I 
will presently prove beyond the possibility of 
doubt, in the hearing of the whole panel of ju- 
rors. But permit me here to meet one of the 
honorable counsel (Mr. Harper) upon that ground, 
to which he defied my friend who first. opened 
this cause, (Mr. Randolph.) The learned coun- 
sel avails himself; he says, of the difference: be- 
tween a general opinion and a direct application 
of the law to a particular case, and ‘insists’ that 
Judge Chase’s was nothing more than‘an opinion 
upon the law generally. Here I meet him, and if I 
do not prove that the judge delivered the opinion ; 
that he applied it in the. most: direct terms to 
ng to prejudice the minds of-the | Fries’s case; that he knew-there was no contro- 

risoner before counsel had been | versy about the facts, and of course that the de- 
ence,’ Pag ee ee Ld fence must rest upon the construction which: the 


peachment. This, sir, may be somewhat ludi- 
erous, but E hope. itis not therefore the less illus- 
trative of the absurdity of the doctrine contended 
for. ` It has been said that the offences for which 

a judge or other officer is to be impeached, ought 
to be defined by act of Congress. This is impos- 
sible. Such is the multiplicity of passions that 
sway the human heart; such is the variety of 
human. action, that a code of laws never did and 
never can exist, in which all -human offences are’ 
defined. The Constitution is sufficiently definite 
when it declares that a judge shall hold his office 
during good behaviour, and that all civil officers 
shall be removed for high crimes and misdemean- 
ors. The law of good behaviour is the law of 
truth and justice. It is confined to no soil and to 
no climate. Itis written on the heart of man in 
indelible characters, by the hand of his Creator,and 
is known and felt by every human being. He 
who violates it violates the first principles of law. 
He. abandons the path of rectitude, and by not 
listening to the warning voice of his conscience, 
he forsakes man’s best and surest guide on this 
earth. The best and ablest judge will often err 
in mere matters of law, but as to principles of 
duty, in discharging acts of common justice to his 
fellow-men, he can never err so long ashe follows 
conscience as his guide. and suffers justice to be 
the only object which he has in view. 

How far Judge Chase has governed himself by 
this great, unerring rule of human action, it is 
your province to determine. How far. he has 
excused himself by his answer and the arguments 
of his counsel, I shall now beg leave to examine, 
premising at the same time that it is my intention 
to confine myself to 'the first article. 

It ha’ been alleged by the counsel forthe ac- 
cused, that my honorable colleagues have argued 
_ this case upon the articles and not upon the evi- 
dence; and this allegation contains.an admission, 
that if the articles are proved, the guilt of the 
party is established. It shall be my endeavor to 
show that there is no matérial variance between 
_ the charges as laid in the articles, and the evi- 
dence brought to support them; but that they are 
amply and: fully proved by the very best testi- 
mony which could be adduced. 

: One of the learned counsel in commenting upon 
the first article, declared that he discovered but a 
singletruth in it, which was, that the. judge had 
formed.and reduced to writing an opinion upon 
the law; and that gentleman, as well as the At- 
torney General of Maryland, labored with great 
zeal and with much display of talent, to convince 
the Senate that there could be nothing wrong in 
this. Unfortunately for these learned gentlemen, 
even that truth is not to be found in it, for by re- 
: eurting to the article it will be found that the 
“Judge is not charged for having formed an opin-. 
“408, or for having reduced that opinion to writing, 

““having delivered an opinion in writing 
“question of law, on the construction ‘of 
ne defence of the accused materially de- 
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jury: would give to the Constitutional. definition 
of'treason; that he publicly pronounced the opin- 
ion só as to make an impression not only upon 
the jury, but upon the bystanders: ‘If I do not 
prove all this, then I will agree to surrender this 


article, and indeed the-whole impeachment. 


In order to prove this, L might rest satisfied with 
referring the Senate:to the clear and pointed tes- 
timony of Mr. Lewis, Mr. Dallas, and Mr. Tilgh- 


man. But as-Mr. Rawle and Mr. Meredith do 
not recohect so:tiuch as these other gentlemen, 
and it has’ therefore been argued that. the former 
must be mistaken, because it is said that their 


warmth at the moment gave a coloring not war- 


ranted’ bythe facts,I shall not rely:solely on the 
information derived from them: .But I mean to 


show; that Mr. Lewis and Mr. Dallas are support- 


ed'in their statement by the judge himself, while 
Mr. Rawle and Mr. Meredith are pointedly con- 
tradicted by him. In truth, sir, it- would. seer as 
ifthe counsel for the accused’had entirély: forgot- 
ten that he had ever filed an answer, or they had 


never read it. We allege that the judge. deliv- 


ered the opinion, and that he applied it directly to 
Frries’s case.in the hearing.of the jury; they deny 
this. We have proved it by Mr. Lewis and Mr. 
Dallas, they rely on Mr. Rawle and Mr. Meredith 
who do not recollect it: Let us hear the judge 
himself. In the 14th page of the answer. the 
judge says: : 

“Tt wasfor these reasons that on the 22d of April, 


1800, (acknowledged by all to be the first day of 


this memorable transaction,) when the said John 
Fries was. brought into court, and placed in the 
prisoners box for trial, but. before the jury was 
empanelled to try him, this respondent informed 
the above mentioned William Lewis, one of his 
counsel, the aforesaid. Alexander James Dallas not 
being then in court, that the court had deliberately 
considered the indictment against John Fries for 
treason, and the three overt acts-of treason stated 
therein: that the crime of treason was defined by 
the Constitution of the United States: thatas the 
Federal Legislature had the power to make, alter 
or repeal laws, so the Judiciary only had the power 
to declare, expound and interpret the Constitution 
and laws of the United States.” 

Here then we find: the attention of the counsel 
and of everybody else, called in open court to the 
case of John Fries, and all the witnesses agree, 
that the jury though not then sworn, were in the 
box for that purpose, as might naturally be sup- 
posed when the prisoner was brought in for trial. 
‘We find too that the court had deliberately con- 
sidered the indictment and'the three overt acts of 
treason charged in it. Now let us see what the 
result of that consideration was: in the 15th page 
of the answer the judge proceeds with the state- 
ment then made by him from the bench, in which 
he declared, “thatthe question, what dets amount- 
t ed to treason, was a question:of law, and had been 
‘decided by Judges. Paterson and Peters in the 
‘ cases of Vigoland Mitchell, and by Judges Iredell 
‘and Peters in the case of John Fries, the then 
* prisoner-at the bar, in April 1799. sp het Judge 

-Ae 


‘Peters remained of the same‘ opinion whic! 


‘ had twice before delivered, and he, this respon- 
t dent, on long and great consideration, concurred 
‘in. the opinion of Judges Paterson, Iredell, and 
t Peters,”* & - 
What opinion was it that Judge Iredell and 
Peters had before given,and in which Judge Chase 
then ‘publicly declared that he concurred? Why, 
that the overt acts charged in the indictment 
against Fries did amount to treason, for upon those 
yery overt acts, the judge himself admits, Fries 
had before been.tried in April, 1799, when these 
same acts were decided by Judges Iredell and Pe- 
térsto amount to treason, and inthis opinion Judge ` 
Chase then declared that he-himself concurred. 
Here then wasa full expression of the opinion. 
Here it was publicly pronounced in the hearing of 
the jury, in the face of the prisoner, before his 
counsel were heard in his defence, and so eager | 
was the judge to make it known that he could not 
even wait-until the jury was sworn. Here too 
was a direct application of the law to the case of 
John Fries, then about to be tried for treason, by 
which application of the law, the fate of the pris- 
oner was fixed, and all hope of life entirely cut off. 
But gentlemen say that no opinion was given 
as to facts. True, sir, for he perfectly knew that 
there was no controversy about the facts; these 
were all admitted. And because he knew this, 
his offence was the greater; for when he was con- 
vinced the facts were undisputed, he placed the 
whole case beyond the reach of hope, by pronounc- 
ing the law, before the jury was sworn. That he 
did know there was no dispute about the facts is 
proved in the 12th page of his answer, in which 
he says, “it was not suggested or understood that 
any new evidence was to be offered,” and one of 
his counsel,the Attorney General of Maryland, 
has said, that the judge had the use of Mr. Rawle’s 
and Mr. Peters’s notes of the former trial. From 
these notes, and from his ‘conversation with these 
gentlemen, he became perfectly acquainted with 
the facts inthe case. Knowing them to be undis- 
puted, he resolved toseal the doom of the wretched 
prisoner, by publicly pronouncing his opinion be- 
fore the trial commenced, in the presence of the 
jury, thereby attempting to prejudice their minds 
against anything which might afterwards be urged 
in his favor. . , 
The learned counsel for the judge having denied 
that the opinion was publicly delivered, they en- 
deavor to give a coloring to the transaction, by 
alleging that it was delivered to Mr. Lewis only, 
as counsel for the prisoner; and this they,as well 
as their client, pretend was intended for. the ben- 
efit of Fries, in order that himself and his friends 
might see thenecessity of procuring new testimony: 
This is the excuse offered by the judge in the 12th 
page of his answer, and it has been reiterated over 
and over again, by his counsel at the bar. Let.us 


examine it, and.determine for ourselves, whether. 


*Fřies had been tried in April, 1799, for the same of- 
fences; and had, under the direction of the court, been’ 
convicted of treason; but this last was a new trial, 

ted-in ‘consequence of: supposed prejudice in some 


‘| of the jurors who sat on the former trial. = > 
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this: could be the motive. In the 10th page of the | correspond with the principal ground of defence 
answer, it is stated, that the indictment against | set up by the judge, and very much dwelt on by 
Fries was found by the grand jury, on the 16th | hisadvocates. In the twelfth and thirteenth pages 
day of April, 1800, and “that his trial was appoint- | of the answer, the judge states that there was 


ed to be had on the 22d day of the same month.” | 
Thus six days intervened between that on which 
the indictment was found, and that fixed for the 
trial, agreeably to the judges own statement. The 
court was in session every day, and we may fairly 
presume that Mr. Lewis and Mr. Dallas, both be- 
ing extensively engaged in business, attended còn: 
stantly. If this great favor to.F'ries was intended, 
and:there was a wish to apprize his counsel of the 
opinion of the court; in order that new testimony 
might be procured, one would naturally suppose, 
that some opportunity of conversing with thecoun- 
sel privately, might have been embraced, and this 
special favor might have been thus conferred. But 
what is the fact? This information was never 
given until the day arrived which was fixed for 
the trial, nor until after the prisoner was brought 
to-the:bar.. Was this a time to-procure new tes- 
timony? Did it afford any ‘opportunity to send 
fifty. or sixty miles into Northampton county, for 
the purpose of bringing other witnesses? Could 
his possibly be the motive which actuated the 
udge ? Surely not—or why defer it to the very 
atest moment preceding the trial?. Why deliver 
the opinion -pubdlicly, not only in the hearing of 
the counsel, but of the jury, and every other per- 
son present? Sir, I am persuaded the Court will 
agree with me, that the reason assigned is, as it 
has been stated in the replication, an unworthy 
evasion. - 

‘The counsel (Mr. Hopkinson) who first address- 
ed the court in favor of the accused, viewed this 
part of the subject iù a different light. He very: 
ingeniously offered another excuse: He consid- 
ered it a great favor done to the prisoner, not be- 
cause it was intended to give him an opportunity 
of introducing new testimony, but hesays the judge 
declared the opinion of the court, for the purpose 
of drawing the attention of the counsel to those 
particular points, which it would be necessary for 
them to argue, in order that the error of the court 
might. be-corrected, if it was an error. This he | 
called a very great advantage, and supposed that | 
counsel always ought to be thankful for it. Such 
course may sometimes give advantages, but in 
my judgment the disadvantages are generally 
much ¢reater. On that occasion, however, it gave 
no advantage, and could. not be intended to give 
any. The court knew precisely what ground the 
counsel meant to take. One of them: had been 
present at Fries’s former trial, and we are told that 
Judge Chase had the benefit of his notes, as well 
asof those of the District Attorney. He knew 
therefore perfectly well, that the points intended 

‘» tobe relied on, were precisely those which he had, 

Speremptorily decided againstthem. He knewthat 
¿could be no necessity for drawing the atten- 
{counsel to them, for they had been relied 
ormer trial. This therefore could not 
ive, and is, like the other, nothing moré 


-fhis-reason -or-excuse will 


more than one hundred civil causes then depend- 
ing in the court, and he conceived that an early 
communication of the court’s opinion would tend 
to the saving of time. Now permit me to ask if 
any time whatever could be saved, if, as the gen- 
tleman supposes, it was the intention of the court 
to draw the minds of the counsel tothe particular 
points stated in the judge’s opinion? For it must 
be conceded, that if the counsel were to attempt 
to convince the court that their opinion was erro- 
neous, no time whatever could be saved, as the 
very attempt itself would tend to the consump- 
tion of that time which the judge deemed so 
precious. i l 

I have therefore proved that the opinion was 
publicly delivered; that it was applied by the 
judge.in direct terms to the case of Fries, in the 
presence and hearing of the jury who were to 
decide upon his life and death, thus tending to 
prejudice their minds against him’; and I flatter 
myself Ihave also proved the entire futility of 
those excuses which have been set up for him, as 
well by himself as by his counsel. 

Much has been said with a view to convince 
the court that the opinion thus delivered was a 
ccrrect one, and it has therefore been argued that 
his conduct was perfectly justifiable. For my 
own part, I consider it totally immaterial in the 
present case whether the doctrine of treason, as 
laid down by the judge, was correct or not; for 
even if it were correct, the time and manner of de- 
livering it, and the persons to whom it was deliv- 
ered, form the substance of the charge against 
him. It isa misdemeanor, a high misdemeanor 
ina judge, wantonly to give an opinion upon any 
case which isto come before him; previously. to 
the swearing of the jury, and the offence is made 
much greater by the opinion being publicly de- 
clared in the presence of the jury, who ought to 
come to the trial of every cause with minds wholly 
free from prepossession against either party. 

Although the judge has said in his answer, that 
no gentleman of established reputation for legal 
knowledge would deliberately give a contrary 
opinion, yet I have not the slightest apprehension 
that any little reputation which I may. possess, 
can in any manner be affected by my expressing, 
as I now do, my entire conviction that the doc- 
trine of treason, as laid down in Fries’s’ case, is 
wholly’ repugnant to the spirit and meaning of 
the Constitution. Itis not my intention at this 
time to enter into an argument to prove this, for I 
have before said, that I consider it quite imma- 
terial in the present: discussion ; but I will:offer 
some. few. observations, to demonstrate. to the 
Senate that there was nothing very unreasonable 
in the wish expressed by Mr. Lewis and Mr. Dal- 
las, to show that the Constitution ‘wassusceptible 
of another construction. eet 
The Constitution declares that.“ treason against 
the United States shall: consist: only in levying 
‘war-against.-them, orin adhering to their enemies, 
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giving: them aid and comfort.” John. Fries was 
indicted for levying war against the United States, 
and’ the facts I believe were, that he, with some 
others, did, in a forcible manner, rescue some pris- 
oners from the marshal of Pennsylvania. This 
was called a resistance.to.a law of the United 
States, and, by. construction, was determined at 
the former trial. to be the treason of levying 
war. It was in opposition to this construction of 
the Constitution that Mr. Lewis and. Mr. Dallas 
wished to be‘heard. It was certainly. not a very 
extravagant wish on their part, for it ought to be 
recollected that we are a young. nation, and it is 
deeply interesting to us all that the Constitution 
ofthe’ United States should not receive a con- 
struction unwarranted by its letter. After the 
decisions had taken place in the courts upon the 
Western insurrection, (I mean in thecases of Vigol 
and Mitchel,) Congress had passed an act declat- 
ing that to resist a law of the United States should 
be deemed a high misdemeanor, punishable. by 
fine and imprisonment; and they had before pro- 
vided, by the act of 1789, that to rescue prisoners 
from the custody of thé marshal should also be 
punishable by fineand imprisonment. Mr. Lewis 
and Mr. Dallas were desirous of showing that 
Friess case came within the provisions of these 
laws, and that his offence was not of such a nature 
as to forfeit his life. They also wished to have 
an opportunity of proving that the terms levying 
war ought not to receive the same construction 
here as in England. To convince the Senate 
that they were not singular in their ideas, and 
that the construction given by the court has not 
been unanimously assented to, I shall take the 
liberty. of referring to an author of merited rep- 
utation, to whom I believe our adversaries will 
not refuse their respect. Judge Tucker of Vir- 
ginia, in his valuable edition of Blackstone’s Com- 
mmentaries, in the appendix to the fourth volume, 
under the title of Treason, after reciting that 
partof the Constitution relating to the subject, 
observes: . 
-© «Itis. probable that no part of the Constitution of 
the United States was -supposed to be less susceptible 
of various interpretations than that which defines and 
limits the offence of treason, against the United States, 
The text is short, and until comments upon it appearéd, 
tight have been deemed explicit. Itis as follows: 
“Treason against the United States shall consist only 
t in levying war ‘against them, or in adhering to their 
* enemies, giving them aid and comfort.’ i 

“ From this declaration contained in the Constitu- 
tion of the United States, the supreme law of the land, 
and the fountain: both of the authority of the Govern- 
ment and of the crime against it, a plain man might 
draw conclusions very different from the artificial réa- 
soning and subtle refinement of technical men; and 
seeing that that instrument is to be regarded as the act 
of: the people ofthe United States, ‘both collectively | 
and individually, it might seem reasonable that the in- 
terpretation of nine hundred. and ninety-nine plain 
men, who were. parties to it, ought to serve as a-guide |. 
to the thousandth man, -who may happen to.be called 
upon. to. expound it... But as, technical men: are not-|: 
very apt to respect the opinions of such as have not |: 
been educated m the same habits with themselves, the 


probability is, that the opinions of onc man in a thou- 
sand, or rather in a hundred thousand, will overbalance 
that of the rest of the community, unless the latter 
should deem it an object worthy of their attention to 
express their opinion in some way that maybe regarded 
as obligatory upon the few who dissent from them. 

“As new-fangled and artificial treasons have been the 
great engines by which violent factions in free States 
have usually wreaked their alternate malignity on each 
other, the convention have, with great judgment, op- 
posed a barrier to this peculiar danger, by inserting a 
Constitutional definition of the crime.* 

“Judge Wilson, in the first charge which ‘he deliv- 
ered in the federal circuit court of Pennsylvania, ex- 
pressed himself thus on the subject: It well deserves 
‘to be remarked, that with regard -to treason, a new 
* and great improvement has beén introduced into the 
t Government of the United States. “Under that Gov- 
< ernment the citizens have not only a legal but a Con- 
* stitutional security against the extension of that crime, 
‘or the imputation of treason.’ Treasons capricious, 
< arbitrary and constructive have often been the most tre- 
< mendous engines of despotic or Legislative tyranny’ t 

« Judge Iredell, on a similar occasion in South Caro- 
lina, observes: “ Treasons consist in two articles only ; 
‘ levying war against the United States, or adhering to 
€ their enemies, giving them aid and comfort. The plain 
c definition of this crime was justly deemed of such 
‘moment to the liberties of the people, that it was 
< made a part of the Constitution itself. None can so 
‘highly prize the importance of this provision as those 
€ who are best acquainted with the abuses which have 
t been practised in other countries in prosecutions for 
‘ this offence. No man of humanity can read them 
‘without the highest indignation ; nor in partieular, 
t can they be read by any citizen of America, without 
‘ emotions of gratitude for the much happier situation 
‘ of his own country. $ 

“Such probably were the opinions of the citizens of 
America in general, when they adopted the Constitu- 
tion; but technical men have since’ made some infer- 
ences and deductions from the use of some words in 
that definition, which are to be found in the statute of 
treasons in England,|| from whence they conclude, that 
the decisions made upon that act in England, during 
a period of near five hundred years, however contra- 
dictory or inconsistent they may be with the text or 
with each. other, have been adopted also by the Con- 
stitution, ‘as a direction whereby the courts are to un- 
derstand the application of that act.’§ And it has 
everi been advanced on a very important occasion, that 
what in England is called constructive levying of war, 
in this country must be called direct levying of war.T 

“Jt is on the authority of a passage. in the Mirror, 


* ‘2 Federalist, No. 43. ; 

+ Carey’s American Museum, Vo. 

ł Idem, Vol. XII, part 2, pa. 36. 

|| 25, Edw. TIT. i 

§ Trial of Fries, p. 123 and 168. 

T The passage stands thus. “If you expunge what 
is a direct levying of war, there can no such thing as 


1. 7, page 40. 


‘treason be found; either the law is wrong, or the argu- 
‘ments used on the other side. 


Gentlemen, the law is 
established, but the arguments vanish like vapor be- 
fore the morning sun; what then in England is:called 
constructive levying of war, in this country must be 
called direct levying of war.’ Trial of Fries, p. 161. 


‘T should incline to suspect the reporter of some mistake 
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that Sir Edward Coke lays it down,* that levying war 
against the King was treason: by the common law. 
We find then that the common law sense of. this ob- 
scure phrase, as Sit Matthew Hale calls itt, was 
the bringing in or raising an army. And in this sense 
it is probable that every man in America [with the ex- 
ception perhaps. ofhalfa dozen lawyers] understood the 
term levying war, when the Constitution was adopted :: 
and in this sense it seems to be’ still understood by some 
gentlemen, whose professional talents are both an hon- 
or-and an ornament to their country f.” 


Such wefind are the opinions of Judge Tucker, 
an able and upright lawyer, who thinks that the- 
Constitution ought to be construed agreeably to 

the plain import of its language, and ought not 

to be involved in technical abstruseness. In that 
series of publications entitled the Federalist, writ- 
ten.at-the commencement of the present Govern- 
ment, by some of the ablest. men ‘in this nation, 
forthe purpose of defending the Constitution, it 
issmatter of boast, that treason was fully defined, 

‘and not left to wild and arbitrary construction. 

But what avails the definition, if the constructive 
` treasons of England are to be drawn in as prece- 

dents for us? ` 

-Sir Matthew Hale, than whom an abler, or a 

better judge never graced the English bench, tells 

üs that the words levying war were formerly con- 
strued to. mean “the raising: an armed force or 
bringing in an army,” and surely such to a man 
of plain'sound sense, would appear to be their true 
meaning under our Constitution. He says that the 
first instance which he finds of constructive trea- 
sons, was in the reign of Henry the Eighth, when 
certain persons who had combined for the pur- 
pose of raising servants’ wages, were adjudged to 

e guilty of levying war; and the next was in the 
reign of Elizabeth. Thus, from these two de- 


them better, by resisting the torrent of oppression 
which threatened to overwhelm the subject. I 
am sorry to add that since the Revolution-of 1688, 
the courts of England have thought themselves 
bound by those prior determinations, and decide 
accordingly. But we are not bound by them, and 
I do trust that they will be rejected. Tt is impos- 
sible to say to what lengths we are to be carried, 
but I cannot, help feeling some alarm when I find 
it declared by Mr. Rawle, the then district attor- 
ney, upon Fries’s trial, that “what in England is 
called constructive levying of war, must in this 
country be called direct levying of war.” (See 
Friés’s trial, p. 161.) 

I before‘ stated that I did not mean to enter into 
an argument against the correctness of the court’s 
opinion; nor have I doneso, but have offered these 
remarks to show that it was not unreasonable in 
Mr. Lewis and Mr. Dallas to wish that another 
construction of the Constitution might be received. 
The counsel for Judge Chase seem to think it 
monstrous that they should have wished to argue 
the point after the law had been settled by three 
former decisions, which had taken place in the 
course of four years. Let it be remembered that 
Sir Matthew Hale doubted, after the lapse of one 
hundred and fifty years from the first of these con- 
structive treasons, and after, for aught I know, 
one hundred and fifty cases had been decided. 
Mr. President, far from thinking their conduct on 
that oceasion extraordinary, I, as a free man of 
America, most cheerfully accord them my thanks 
for the stand they made; and I do hope and trust, 
that if ever a similar case should occur, in which 
the same doctrine of constructive treasons shall 
be urged to a jury, men like Mr. Lewis and Mr. 
Dallas will be found, men of exalted talents and 
! extensive learning, who will be bold enough to as- 

cisions constructive treasons became fashionable, | sert the rights of the citizen, and save the Consti- 
and scarcely anything cauld be done, but arbitrary | tution of their country from destruction. 
judges were found to construe it into treason.}’ Another justification of a peculiar nature is set 
‘All was either levying war or conspiring against up in defence of Judge Chase, by a statement 
the life of the King, and executions and attainders made in Keelyng’s Reports. It is there said that 
innumerable followed. Every new case formed | “after the ha py restoration of King Charles the 
anew precedent, and strengthened the old ones. Second, Sir en Bridgman, chief justice of 
Inthe reign of Charles the Second, a number of | the King’s Bench, and some six or eight others, 
apprentices were. indicted for treason of levying judges, prosecutors, and King’s solicitors, assem- 
war, and this levying of war. consisted in their | bled for the purpose of determining in what man- 
having pulled down a certain description of houses. | ner the regicides should be tried, and they settled 
Hale was then one of the judges, and although many points which it was supposed would occur 
thésé constructive treasons had been fashionable upon the trials.” This, sir, is an unfortunate pe- 
fora hundred and fifty years,"he doubted. His | riod to refer to for justification of the conduct of 
brethren, ‘however, overruled ‘him, and these de- judges in our day. Never was there-a moment 
cisions.in the worst of times have governed Eng- | of such fawning servility ; never was there a pe- 
_ land since, and are now to be introduced here to | riod of ‘such unbounded licentiousness. The 
govern-us.  Hale’s ‘reasons for differing with the hope: of reward or the fear of punishment brought 
other judges are stated in his Pleas of the Crown | almost every man, crouching at the foot-stool of 
and more at large by Keelyng in hisreports, Al- ‘the throne, and all united in singing hosannas to 
though be lived in bad times, he wished to make. ‘the. King,.and crying. aloud for the ‘crucifixior of 
ae ee essai caer the miserable regicides... ‘This conspiracy (which: 
has. been quoted) against the wretched victims 
| Whose: sacrifice-was resolved on, was. headed by: 
that-most servile'of all servile tools, Sir Orlando 
| Bridgman.» His character and those of his brother 
udges:who-eonspired with him, ‘may. bé recol- 
lected from the charge which he gave tothegrand 


in this passage, but it would seem thatit had been sub=. 
“initted.to.the inspection of the ‘counsel to whom: it is 


aggribed. =- eres 
7 Par Gor 

Hale’s Hist- P; C143: 
Tal of Fries, 92,°99,139 
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jury on that oceasion. It will. be found: in the | 


fourtly volume of State Trials, and it-will there bef: 


seen How flamingly he talked. of the divine right | 
of ‘Kings, whom he called: Gogs vicegerents 
on’earth; their persons he said’ were too sacred 
for. their conduct to be inquired into: they held 
their power from God, and were accountable to 
him alone: it was treason in their subjects to in- 
quire into the propriety of what they did; with 
much moreofthesamecast. Theseare the times, 
these the mén, and this is the conduct now intro- 
duced..for the justification of Judge Chase... If 
they will afford him a justification he is welcome 
to it forme. They were woful-times ‘indeed, one 
would have. thought the Parliament which: the 
King found in session upon his return, was sub- 
missive enough;.but-he was not satisfied, and 
finding the whole nation ready to bow at his nod, 
he ordered a new one elected, and they proved so 
compliant to all his wishes, that he continued 
them for eighteen years.. This sufficiently proves 
the servile spirit of those whom the King thought 
proper to employ.on this noted occasion, and it is 
not much to. Mr: Keelyng’s honor that he was one 
of them. The-points which they did settle were 
of ah extraordinary nature, and one of them was 
read a few days since by one of the counsel (Mr. 
Key) to.show that Basset was a good juror in 
Callender’s trial. 
If, however, this famous precedent had been 
made in the best of times, it.does-not apply to the 
present case.. For these judges, bad as they were, 
yet had modesty enough to keep their opinions -to 
themselves, till. after the trials had commenced, 
and did. not deliver them until the occasions arose. 
which called for them. . Judge Chase, we have 
fully. proved, delivered his opinion before hand, 
publicly, and in the hearing of the jury, so that 
the authority of Mr. Justice Keelyng and Sir 
Orlando Bridgman does not-justify him. He 
outstripped even them. 
Having thus, as I conceive, fully established 
the first specification contained in this article, and 
having answered the only colourable excuses ad- 
vanced in favor of the judge, I shall proceed to 
the second specification. This isa charge against 
him for “restricting Fries’s-counsel from. recur- 
ring to such English authorities as they believed 
apposite, and from citing certain statutes of the 
United States, which they deemed illustrative of. 
the positions upon which they intended ta rest the: 
defence of their client.” i 
T'he- restriction: is in some sort. admitted, for we. 
are told that the counsel on both sides were re- 
stricted, and;Mr. Rawle’s testimony is relied on to 
support their allegation... If the counsel on both 
sides were restricted, it was a restriction of. a 
most ‘curious nature, ‘as far as it related to the dis- 
trict attorney, Mr. Rawle; for the only restriction 
imposed on him was that he should not defend 
Fries, which his duty would not permit, nor per-: 
haps. his inclination. It is in vain ‘therefore to 
talk about both being restricted, when the opinion 
of the court was all on one side; and: it was well 
ascertained by the course taken by Mr. Rawle.on: 
the former trial; that he had no disposition to con- 
` 8th Cox. 2d Sus.—19 


trovert the doctrine of treason, as laid down by 
the courti = res i i 
That the counsel of Fries were prohibited from 
recurring to such English authorities, as they 
believed apposite, and from citing certain statutes 
of the United States, 1 consider entirely proved 
by the testimony of Mr. Lewis and Mf, Dallas, 
Without meaning to impeach Mr.’ Rawle’s ve- 
racity, or that of any other person, 1 contend that 
Mr. Lewis and Mr. Dallas are entitled to more 
credit than heis, because ‘he took no notes of the 


‘first day’s- proceedings, and is contradicted im 


many very material points by the admissions of- 
the judge himself. Mr. Eewis and Mr. Dallas 
gave their testimony a year ago; they have con- 
sidered it at the bar now, and are ‘supportéd by 
the judge in his answer, as far as he thought it 
prudent togo. That Mr. Rawle is contradicted, 
and Mr. Lewis and Mr. Dallas supported’ by ‘the 
judge in many material points, I will proceed to 
show. i ect a 
Mr. Rawle says thatthe judge, when he handed 
the written opinion down, declared the counsel 
on each side weré to havea copy, and another 
copy was to be taken out by the jury. Mr. Lewis 
states this materially different, for he says the 
judge declared that a copy was to be delivered to 
the jury as soon as the case on the part of the 
prosecution was opened or gone through. Here 
these gentlemen differ. Let us see what the 
judge says. In the 15th page of the answer he 
says he stated that “three copies were to be made 
‘out, one to be delivered to the attorney of the 
‘ district, one to the counsel of the prisoner, and 
‘ one to the petit jury, after they should have been 
‘empanelled and heard the indictment read to 
‘them by the clerk, and after the district attorney 
‘should have stated to them the law on the overt 
“acts in the indictment, as it appeared to him.” 
Thus Mr. Lewis and Mr. Dallas are supported, 
and Mr. Rawle pointedly contradicted. 
. Again, Lewis and Dallas state a long conver- 
sation,'not of a very mild nature on the part of 
Lewis, which took place between him ‘and: the 
judge on the first day, in which the contents of 
the written paper were very fully disclosed by the 
judge. Mr. ` Rawle recollects nothing of this, 
but expressly says the court when they handed 
down ‘the papers, only stated that’ they had 
thought proper-to draw up their sentiments of 
the law, likely-to arise in the cases of treason, in 
order that they might be perfectly understood, 
which would*tend to save time. He does not 
recollect that anything more was publicly said 
about it that day.” In the 14th and 15th pages of 
the answer, the judge states. a long conversation 
that took place between himself, Mr. Lewis, and 
Mr. Dallas, and in this supports the testimony of 
these.two gentlemen, while he,contradicts that of 
Mr. Rawle. ae i 
Another fact in which Mr. Rawle differs from 
Mr. Lewis and Mr. -Dallas is as to John Fries 
being in court that day. Mr. Rawle does: not 
recollect that he was; Mr. liewis swéars that if 
he was not in the prisoner’s box at the moment 


| the paper was handed down, he was placed there 
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lately heard, has been.advanced on this occasion. 
A distinction is attempted to'be taken” between 
the right of the jury to decide the law as. well as 
the fact, and their power to do so. . Ihave always 
thought that in criminal cases the jury had both 
the right and the power. This is the first time I 
have ever heard it denied, and I trust it will be 
the last. This right is one of the most valuable 
features in the trial by jury, and if a jury should 
be so servile on a question of life and death, to sux- 
render their own opinions to those of the court, 
they would be unworthy of the name of freemen. 
Although ‘the right is denied, the power is admit- 
ted. I contend, therefore, that the power includes 
the right. For if they have been suffered to ex; 
ercise this power for more than an hundred years, 
without being restricted by law, it surely cannot 
be questioned that they have acquired the right. 
The right to decide both the law and the fact.is 
admitted in England; it has been acknowledged 
there for more.than two hundred years, although 
I believe an‘instance or two may be found in the 
time of the noted Jeffries, when juries were at- 
tainted for daring to exercise. this right, -The 
power to. attaint however has been long since 
abolished, and no instance can be produced since 
the Revolution of 1688, in which a verdict of ac- 
quittal has been ever set aside, because the jury 
have ventured to decide against the opinion of the 
court. The judge in his answer admits the right 
of the jury to decide both the law and the fact, 
and if he had not, but had taken the ground con- 
tended for by his counsel, I should haye consid- 
ered it a strong evidence of his guilt under the 
third specification. : 

The third and last specification charges: the 
judge with “debarring the prisoner. from. his 
‘Constitutional privilege of addressing. the jury 
‘ (through. his counsel) on the law-aswell.as on. 
‘the fact, which wasto determine his-.guilt or in- 
‘nocence, and at the same time endeavoring-to 
‘wrest from the jury their indisputable right to 
‘hear argument and determine upon the question 
‘of law as well as the question of fact, involved 
cin the verdict which they’ were required to 

give. : 

“We do not contend that the counsel were:de- 
barred. from addressing the jury by. the inter- 
ference of sheriffs and constables, for it is not.ne- 
cessary to prove the actual exercise of force. But 
we do allege, and we have proved it by Mr. 
Lewis and Mr. Dallas, that the judge.declared on 
the first day, that they must address the court and 
not the jury. I have before shown that. these 
gentlemen are entitled to more.credit than either 
Mr. Rawle, Mr. Meredith, or Mr. Tilghman. for 
their testimony is better supported than that. of 
the others by the answer of the judge... It.ought 
to be remembered, too, that they were:more par- 
ticularly interested in the transaction. than the 
rest of the gentlemen, and therefore the proba- 
bility is, that the -facts were more strongly im- 


a few minutes after, and Judge Chase, in the 14th 
‘page of his answer expressly states, that Fries 
was placed in the .prisoner’s box, before any of 
the events. occured which form the subject of in- 
quiry today. . on 
When Mr. Rawle’s memory is so defective as 
to-these three important facts, in the statement of 
which Mr. Lewis and Mr. Dallas are so strongly 
supported by, the judge himself, I ask if.their tes- 
timony ought not to have infinitely more weight 
than his? In noticing these contradictions, I have 
not relied on my own notes of the evidence, or 
oh :my, own memory, but have referred to the 
three printed affidavits of Mr. Rawle, Mr. Lewis, 
and Mr. Dallas, made out by themselves last year, 
and corroborated by the. oral testimony which 
each has delivered in at the bar. NA 
cE must therefore be permitted. to. insist that 
Fries’s counsel were prohibited from recurring! to 
English authorities, and from citing certain stat- 
tutes of the United States. It is fully proved by 
‘Mr, Lewis, and corroborated by Mr. Dallas. The 
latter “was not in court when. the conversation 
took place; but coming in immediately after, 
he was informed of it by Mr. Lewis, and then 
stated to the court what Mr. Lewis had told him. 
The court did not deny it, and certainly it is to 
be presumed, if Mr. Lewis had made an erroneous 
statement of facts to Mr. Dallas, and they had 
been repeated by Mr. Dallas, the court would 
have contradicted them. This was not done, and 
both these gentlemen now swear that they were 
prohibited, 
`- Let us inquire why there was a wish on the 
part of the prisoner’s counsel to recur to English 
authorities, On the former trial of Fries, the 
court had grounded their opinion upon the con- 
struction which. had been given in England to 
the words levying war. The district: attorney 
.and his assistant had relied on the same authori- 
„ties. The counsel for the prisoner were desirous 
‘ofeshowing, as they themselves have stated, that 
although these interpretative treasons had been 
adniitted'in England since the Revolution of 1688, 
yet that they were founded on precedents made 
during ‘arbitrary reigns, by which the courts in 
England afterwards conceived themselves bound. 
“Lhave already shown to you from Hale’s Pleas of 
> Grown, what ‘was ‘held, tò be the: plain and: 
simple meaning of the words levying war, ante- 
cedent to the reign of Henry VHL, when these 
interpretative treasons were first. introduced,and it 
cannot be doubted that the object of Fries’s coun- 
sel.was to convince the jury that the Constitution 
of the United States ought to be construed agree- 
-ably to the plain import of’ its own language, 
“without being subjected to those wild and arbi- 
rary. constructions, which had originated in the 
orst: of times for the worst of purposes. - The 
reason ‘why they wished to cite thestatutes of the 
‘nited States I have before mentioned. to be, to 
show-that the offences charged against Fries were 


"o samature as-to subject him to fine and} pressed on. their minds., an pa SAN ra 
impri tonly, and not to a forfeiture © . , An attempt however is made toshelter the judge 
life: gg 5 from. this part of the accusation, by saying that 


novel tome as any I hi e.declared.counsel- would be heard although this 
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opinion. was given. Sir, this is another: evasion. 
he opinion itself carries with itinternal, uncon- 
controvertible evidence of the determination of 
the court that the counsel should iot address the 
jury. What is the principal ground. of the de- 
fence ? what is the leading reason urged for giv- 
ing this extraordinary-opinion before the jury. was 
sworn ? It was,.as.the judge says, ahd as his coun- 
sel have argued, to save time. -They state that 
there were.more than one hundred civil causes 
then depending, that the delay of business in. Penn- 
sylvania had been long a subject of complaint,and 
the judge was anxious to make Fries’s trial a short 
one,,in order that they might have timeto: pro- 
ceed with the other business. - Now suffer me to 
inquire how time was to be saved; how the trial 
of Fries was to be shortened, if his counsel were 
to, be allowed to address the jury on the law which 
the court had already decided? Was not the opin- 
ion of the court given for the express purpose of 
preventing them from addressing the jury; or, if 
not for this, let me ask for what purpose it was 
given? Was it to prejudice the minds of the jury; 
to close their ears and their understandings against 
any arguments which might be offered them? 
Gentlemen say no. Was it to save time? This 
was impossible, because the time was still to be 
occupied by the counsel, being permitted to ad- 
dress the jury. “Why then, let me ask, was the 
opinion given ? The answer is ready. It was in- 
tended to produce both these effects. Thè minds 
of the jury were to be preoccupied by the impos- 
ing authority of the court, and in this manner it 
was expected to deter the counsel from address- 
ing them on the law. Nothing, therefore, can be 
clearer,than that the counsel were prevented from 
addressing the jury, and, that the judge “ endea- 
vored (in the language of the article) to wrest 
from the jury their right to hear argument, and 
determine upon the question of law.” But it is 
said that the right of the jury to decide the law 
does not give them a dispensing power over the 
law, and that therefore they are bound by the 
opinion of the court. Nor does the right of the 
court to decidé the law give them-a dispensing 
power over the law. The jury have a right to 
decide the law, and are.not bound by the opinion 
of. the court. In order to enable them to decide 
correctly they have aright to hear argument, and 
any attempt to prevent this, is an dttempt to wrest 
from them their right to decide. the law, and isa 
high misdemeanor. 
. We are told, however, that if anything wrong 
was done on the first day, ample atonement was 
made on the second. It is true that the judge ex- 
hibited-some appearance of a wish that the coun- 
sel would proceed on the second day, but Mr. 
Lewis well remarked, that although the papers 
were withdrawn, the impression which had been 
made on the minds. of. the jurors could not be re- 
moved. What sort of an atonement, .too,. was 
this? It carried insult With it; and the language 
in which it was made had a still greater tendency 
. to strengthen the impression made the day before. 
The.counsel. were publicly informed they might 
proceed as they pleased, but it mist be at the 
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hazard of their characters, under the direction of 
the court. Is there a man of reputation on earth, 
possessed of the smallest spark of feeling, that 
would consent to disgrace himself by addressing 
a jury under such circumstances? This alone, if 
nothing else had taken place, was sufficient to 
drive them from the defence-of their client; and 
if they thought.that their abandaning him might 
eventually save his life, they were fully justified 
in doing so.. 
, The learned advocates for'the judge, have talked 
-highly of the independence of the judiciary, and 
have asked what inducements any. judge could 
‘have to act as we have charged Judge Chase with 
acting. Are. there then ‘no inducements fora 
judge to swerve from his duty? Has he no feel- 
ings to gratify, and is.it impossible for him to be- 
come.a partisan? Does his character as a judge 
divest:him of his ambition asa man ? Is he so in- 
corruptible that temptation. cannot assail him? 
Look. through the annals of other nations—read 
the history of England for- the last forty years. 
Judicial independence has been for a long time. 
as well secured there as here; and yet how many 
instances shall we find in that country of ‘prose- 
cutions in which the feelings of the Ministry had 
been engaged, and in which their influence over 
the judges has been too flagrant to be mistaken ? 
In Ireland, miserable Ireland, a still more gloomy 
prospect presents itself. They, too, have boasted 
an independent judiciary ; but an overruling in- 


fluence has crumbled it into ruins., The demon 
of destruction has entered their courts of justice, 
and spread ‘desolation over the land. “Execution 
has followed execution, until the oppressed, de- 
graded and insulted nation has been made to 
tremble through,every nerve, and to bleed at every 
pore. Let us then be warned by the fate of Ire- 
land. In State prosecutions her judges look. to 
the Castle; although they cannot be ‘put down, 
they may be elevated. Some of our judges have 
been elevated to places of high political impor- 
tance; splendid embassies have been given to 
them. J will not say that they were given or ac- 
cepted with improper views; but they have been 
given, and surely they hold out inducement enough 
for a judge to bend to the ruling party. It is our 
duty'to prevent party spirit from entering into 
our courts of justice. Let us nip the evil in the 
bud, or it may grow to an enormous tree, bearing 
«destruction upon jevery branch. You have now 
an. opportunity of doing it, and I trust you will 
not suffer it to escape you. I therefore hope that 
you will. not only remove Judge Chase from the 
high office which he now fills, but-that by your 
judgment you will forever. hereafter disqualify 
him from holding any office of profit or trust un- 
der the Government’of the United States. 

I have thus, Mr. President, gone through the 
first article of the impeachment, and will not en- 
croach upon the others; their elucidation I shall 
leave to my friends, who will follow me. A sense 
of public duty alone led to the present prosecu- 
tion, and having discharged this, we shall have 
nothing to reproach ourselves with, let. your deci- 
sion be what.it may. TE ; ; 
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Mr. Ronney.—Mr. President, and gentlemen 
of the Senate: The present trial exhibits a spec- 
tacle truly solemn and impressive. A man who 
holds one of the highest judicial offices under the 
Government, who, from the period of the Revo- 
lution, has filled many of the most important pub- 
lic situations, and whose hairs have been bleached 
in the service of his country, is charged before this 
dignified tribunal, by the Representatives of the 
American people, with the commission of acts.in 
violation of his duty as a judge, and of the laws 
and Constitution of the land. 

On one hand, the character of an aged and re- 
spectable individual, which may be dearer to him 
than the small: remnant of ‘his life, is involved in 
your decision; on the other, the most. precious 
rights of free citizens, and the dearest interests of 
society. i . 

The mind which could contemplate, unmoved, 

. such’ a scene, cannot feel- for the welfare of the 
people, or-the honor of the nation, and must be 
equally insensible tothe finer sympathies of life 
and the practice of its charities and affections. | 

. The public anxiety manifested. by this deeply 
interesting trial must be evident to all—a trial of 
the first importance, because of the first impres- 
sion—a trial not confined to a single act in the 
conduct of the accused, but. embracing a variety 
of transactions at: different periods: of his life—a 
trial which departs from the ordinary mode of de- 
cision, whose novelty and magnitude have excited 
so much interest and attention that it seems to 
have superseded for the moment, not only every 
other grave object or pursuit, but every other fash- 
fonable amusement or dissipation. 

The task of prosecuting is always very unpleas- 

ant, and to me extremely painful; but my rule 
has ever been not to suffer private considerations 
or personal feelings to stand in the way of a firm 
and independent discharge of public duty. 
“fo this exalted tribunal I look with confidence 
fora display of that dignified impartiality, which 
will do credit to their elevated situation, and re- 
flect honor on their country. You will raise your- 
selves, lam convinced, above the common level 
of human prejudices, personal or political, and 
will suffer no considerations but those which are 
perfectly correct to be blended with your inquiries 
o¥ taingled with your decisions, 

“Party, it is true, is a spirit of so subtle a nature 
as to diffuse itself almost imperceptibly over the 
human mind;.it frequently pervades the system 
without being felt, and sometimes warps the judg- 
ment when least. suspected. Against the influ- 
ence of this spirit-I need scarcely caution the 

: judges whom I have the honor to address. Itcan- 
not approach within the pale of this court or en- 

“-tertheir hallowed walls. 

~“cE-have marked, Mr. President,-in the questions 
ith: you. have so correctly put to the witnesses 
in the course of their examination, that singleness 
of eye,-which looks to -the discovery of truth 
alone, without reference to the party whose case 
it may affects whilst your conduct in maintain- | 
ing that order-anddecorum suitable to-the solem- 
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nity of the occasion has exhibited an example 
worthy of imitation. 

I have observed, with heartfelt: pleasure and 
honest pride, the unwearied and impartial atten- 
tion paid by the members of this court during the 
progress of this momentous cause. To my mind 
it presages a decision worthy of themselves and 
serviceable to their country, and is'a sure pledge 
that their determination will be honest, upright, 
and independent. 

If, after a fair and full inquiry into the facts, il- 
lustrated' by the arguments for and against the 
accused, and a careful examination of the law, 
commented on by those whose duty it is to sup- 
port the impeachment, and those who are opposed 
to it, the Senate shall be of opinion that the 
charges have not been substantiated, and pro- 
nounce a verdict of acquittal, believe me, sir, F, as 
a citizen faithful, obedient, and affectionate to the 
laws of my country; shall most cheerfully acqui- 
esce in the decision. But Ido confidently trust 
that it will not take place, on the principles or the 
precedent established in the case of Warren Has- 
tings, the Governor of Bengal, that plunderer of 
India, that destroyer of the people: of Asia, that 
devastator of the East, whose crimes were without 
number, and whose enormities exceeded. calcula- 
tion. What fields have been dyed, what streams 
have been tinged with the innocent blood of vic- 
tims sacrificed on the altar of his avarice or his 
ambition! An obligation however solemn, a 
treaty however sacred, interposed but a weak and 
feeble barrier to the views of his personal or polit- 
ical aggrandizement. Even a zenana, the sacred 
retreat of women, holy and consecrated to the 
fairest work of the creation, by the religious cus- 
toms of that country, has been violated whenever 
the silver and the gold, the jewels and the dia- 
monds, were sufficient objects to attract his atten- 
tion or gratify his rapacity. — — ge gs 

Before I proceed to the discussion of those facts 
and principles more immediately connected with 
the subject now under investigation, permit me to 
advert for a few moments to the manner in which 
the defence has been conducted. I shall also 
claim your indulgence for asmall portion of time, 
whilst I reply (I fear in a desultory way) to some 
remarks, and notice some matter which has been 
blended with this case, no doubt with the view of 
giving it a complexion favorable to the defence, 
but which I humbly conceive tobe rather foreign 
and extraneous. 

The fascinating voice of eloquence and the de- 
luding tongue of ingenuity, though excited with 
great address, will produce no other effect before 
this tribunal than to excite that degree of pleas- 
ure which we all feel on the display of profes- 
sional talents. It shall be my duty (because I 
believe it to be not only the duty but the inter- 
est of every advocate to have .a decision on ar- 
gument and argument alone) to avoid every- 
thing like declamation, and. to. address you in the 
sober narrative of. fact, and. the: temperate lan- 
guage of reason: ` EES les 
=: The counsel for the -aged’ defendant have éx- 


 plored-every avenue to the human heart to awaken 
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your sensibilities, and have appealed to your pas- 
sions to enlist them under their banners; at one 
time attempting to excite your sympathies in favor 
of their unfortunate client; and at- another en- 
deavoring to kindle your resentment agaist the 
prosecution. They may, perhaps, have been oc- 
casionally in the-habit of addressing those with 
whose feelings:they could play as the winds do 
with the waves; and, animated by the trophies of 
former victories, they have recurred to the same 
means of conquest which have before crowned 
their-exertions with success. -The judges of this 
court are no doubt alive to the generous feelings 
of sympathy and compassion, when. an object 
presents itself calculated to excite them. But 
even when under the ‘influence of this*myste- 
rious power, they will always remember that hu- 
, Tan is the second virtue of courts, justice the 
rst. è i : 

We have been more than once solemhly re- 
minded that the decision which you may give 
will be re-examined by those who succeed you, 
and that posterify’ will rejudge the judgment 
which you may pass:at this time. To that im- 
partial tribunal let the. appeal be made. -I fear 
that when‘future annals, faithful to the cause of 
truth and justice, shall record the patriotism: and 
the.virtues of my honorable friend who gave birth 
to this impeachment, the weeping voice of history 
‘will be heard to deplore the oppressive acts and 
criminal excesses of the judge who, with a bold- 
ness and violence unparalleled in this country, 
seems to have trampled under foot, as if conscious 
of impunity, the established principles of law, and 
the rules of decency and decorum. 

The defendant himself, in his answer, looking 
beyond the transient ‘scenes of this world, has 
crossed the stream of time, and carried us, in idea, 
on the ocean of eternity, to the footstool of that 
throne which is washed by its waves. It is 
true ere long we must all embark on that voyage 
from which no mariner returns; and be borne 
with myriads on the same swell to the judgment 
seat,"when our fates will be decided for eternity. 
On that awful day, I trust we shall appear with 
the hopes‘and thé consolations which beam upon 
the soul from the everlasting light of Divine Rev- 
elation; that, whatever frail passages may che- 
quer the volumes of our lives, though the conduct 
of the defendant towards the unfortunate, unpro- 
tected, and persecuted Fries may appear scored 
maiters in the book which records his deeds, in- 
finite mercy will obscure them from the eyes of 
infinite purity, anda sincere repentance blot them 
out forever. — E 

It struck me with some degree of surprise, when 
I heard the language of complaint from my learn- 
„ed friend, (Mr. Hopkiticon,) whosummed up the 
evidence on the first article in favor of the accus- 
éd, because this impeachment was not instituted 
sooner.: He seemed to ask with an air of triumph, 
when did the transactions take place upon which 
the prosecution is grounded? Tanswer with con- 
fidence they took place at different and distant 
periods. Some of them: as far backas the year 
1800, and others but yesterday, as it were. The- 


whole linked together by the ‘spirit of perse- 
cution, and forming a chain of offencés against 
the violated laws of the country and the insulted 
justice of the land, which cannot be broken by 
testimony or weakened by argument. And yet 
because the guardians of the people's rights and 
liberties have submitted to bear with patience the 
oppressive acts of the defendant, until they could 
endure them no longer ; because considering him 
clothed beneath the ermine of justice with the 
ecommion infirmities of man, they have been-slow 
to anger, and have- waited for the season of re- 
pentance and reformation; the very lenience and 
forbearance, which they have manifested by their 
conduct, to the world, are forsooth used as an ar- 
gument against the present impeachment. With 
what: justice or propriety this Court will deter- 
mine. Had they, imitating the example of the 
accused, employed their time in hunting for crim- 
inality,.and the instant they suspected an offence, 
a sentence of condemnation succeeded, quick as 
the thunderbolt pursues the flash, they would 
have received, I presume, credit for the zeal and 
promptness which they displayed in the task of 
prosecution. Let it he remarked that justice is of 
slow pace, but of certain step, and that the suffer- 
ings and the tears of the innocent, however deeply 
parisa, will rise up in judgment to confound the 

uilty. 
‘ The House of Representatives, so far from de- 
serving blame, in my humble opinion, merit com- 
mendation for the reluctance with which they 
proceeded to accusation, and for the care, caution, 
and dignity which have marked their steps. I have 
frequently heard an unbeeoming zeal reprobated 
in a prosecutor; but never before did I hear from 
the lips of a counsel for an offender, a complaint 
of delay and remissness in charging his client 
with guilt. What a striking contrast does their 
conduct furnish, compared with that of the. de- 
fendant! They betrayed no thirst for prosecu- 
tion, but an unwillingness to accuse; no eager 
appetite for conviction, but an anxious desire that 
impartial justice should take place between the 
public and an individual, whom irresistible evi- 
dence had compelled them to present before the 
highest judicial authority of the nation. Not, it 
is true, Pe the murder of despotic princes whose 
will was the law, and whose laws perhaps were 
as sanguinary as those of Draco; nor for the plun- 
der of empires, swayed by an iron sceptre as op- 
pressive as the dominion of Hastings. Far other 
crimes are laid to his charge. The defendant,a 
citizen of this free land, sworn to support our 
mild Constitution and our equal laws, and bound 
by his oath of office to administer justice impar- 
tially, having a perfect knowledge of his duty 
(for of ignorance the whole world will aquit him,} 
stands charged with plundering, in the holy habit 
of a judge,a jury of his country of their most 
sacred rights, and Injured and insulted freemen of 
their Constitutional privileges. 


He ‘was indeed :providentially prevented from 


-imbruing his hands in the blood of poor Fries, but 


he stands accused of shedding, with unfeeling se- 
verity, the life blood of the Constitution itself. 
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_ Such are the crimes for which he is arraigned | 


at your bar, and which one of the gentlemen has 
been pleased to term petty offences. In the dark 
catalogue of eriminal enormities, perhaps few are 
to be found of a deeper dye. If I were an advo- 
cate of the doctrines of constructive and cumula- 

ve treasons, of which the learned judge appears | 

o have been a great admirer and a zealous sup- | 
` orter, I would say that he himself was guilty of | 
judicial treason against the Constitution of the 
country, and majesty of the people. 

The independence of the Judiciary, the politi- 
cal tocsin of the day, and the alarm bell of the 
night, has been rung through every change in 
our ears: They have played upon this cord until 
its. vibrations produce no effect. The sound is 
rather calculated to stua us into an insensibility | 
against real attacks, for the poor hobby has been 
literally rode to death. To the rational indepen- 
dence of the Judiciary, I am, and ever have been 
afirm and uniform friénd. But Iam no advo- 
eate for the inviolabtlity of judges more than of 
Kings. In this country I am afraid the doctrine 
has been carried to such an extravagant length, 
that the Judiciary may justly be considered like 
a spoiled child. They are here placed almost be- 
yond the reach of the people, though not be- | 

ond the immediate power and influence of the į 

Fivecutive, I wésh not to see them the slaves of 
any administration, but the faithful and impar- 
tial executors of justice. My desire is that the 
laws, like the providence of the Deity, should shed 
their protecting influence equally over all. 
- It will be allowed that the hopes of an indivi- 
dual are as powerful inducements to action as his 
fears. Whether the Executive can depress or ex- 
alt him, his influence is equally great. Whether 
hie can punish his errors or reward his faults, his 
dominion is the same. We all know that an as- 
sociate judge may sigh for promotion, and may be 
ereated a Chief Justice, whilst experience teaches | 
us; that more than one Chief Justice has been ap- 
pointed a Minister Plenipotentiary. These facts 
are staring us in the face, when we talk of judges 
being independent of the Government. 

What has been the natural effect of such con- į 
duct? Have the judges stood aloof during the | 
political tempests which have agitated the coun- 
try—or have they united in the Jo triumphe 
which the votaries and idolaters of power have 
sung to those who were seated in the ear of Gov- 


i 


it aan a ane A cst 


i 
| 
| 
| 


from their hands. But, let me ask, was there no 


| vacancy in the gift of the Excutive, to which the 


defendant cculd aspire, and to which his conduct 
might furnish him with a passport or a letter of 
introduction? 

Some observations have been made on the inde- 
pendence of the judgesin England. In that coun- 
try they are removable by an address of both 
Houses of Parliament. By what a slight tenure, 
by what a slender thread, are their offices held! 
The voice, nay, the whisper, or the breath of the 
Minister for the time being, may remove them, 
and yet they have generally manifested a spirit 
of real independence, even in the season of alarm 
and terror, of which I fear our judges at a similar 
period cannot boast. But in that county, a seat 
on the bench is considered as a place of rest, and 
they look not beyond it. There the judges are 
not made Envoys Extraordinary or Ministers 
Plenipotentiary. 

We ought not to be imposed upon by names 
in this country. Give any human being judicial 
power for life, and annex to the exercise of it the 
kingly maxim “that he can do no wrong,” you 
may call him a judge or justice. no matter what 
is the appellation, and you transform him into a 
despot, regardless of all law. but his own sovereign 
will and pleasure. 

I had nearly omitted stating, but it is worthy of 
remark, that, by the Constitution of the Union, 
the Chief Justice must preside in case the Presi- 
dent is impeached; and. if the President can at 
any time send him out of the country to negotiate 
treaties or conventions, he can most effectually 
prevent the execution of this salutary provision, 
and shelter himself from punishment. 

These ideas are thrown out in reply to the 
lengthy remarks on judicial independence, and to 
which it was stated no answer would be given 
bg some jargon about the sovereignty of the 
people! They contain a concise commentary on 
the theory furnished by the text of practice. 

In this country, where the people are justly re- 
cognised as the real sovereigns of the land, and 
the only source of all legitimate authority, it is 
wonderful to observe the manner in which it is 
too much the fashion of the times to speak of 
them. The first article of our political creed, that 
all power emanates from the people, cannot be 
attacked by argument, and yet they attempt to 
turn it into ridicule. On this head, they are ex- 


ernment? Have.they made no offerings at the | tremely dexterous. In the course they pursue, 
shrine of party; have they not preached political | they exhibit all the skill of political jockies. They 
sermons from the bench, in which they have join- | admit the principle that the will of the people 
ed chorus with the anonymous scribblers of the | should rule, because. forsooth, they dare not dis- 
day and the infuriate instruments of faction? Let pute it. But it must not interfere with their own 
a recurrence to past events decide. | views, or it ceases to be that awful object, that 

I wish to be understood as speaking on these | just and legitimate sovereignty which commands 
topics in the abstract, and not with a view of im- | respect, and to which they bow with submission 5; 
puting improper motives to those concerned in the $ it is no longer the voice of the people, but the 
arrangements which have taken place. clamor of faction; it instantly becomes political 

The people of the United States, on the other | jargon. grating to the ears of those who claim the 
hand, have no offices of profit and emolument to | exclusive right, as if anointed with holy oil, of 
bestow. They have no post immediately in their | protecting the people from the violence of their 
power to give, except a station in the House of own passions, or, in plain language, saving them. 
Representatives, which a judge would not accept | from themselves! 
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I cannot subscribe to another doctrine of my | criminality. They have abolished an odious, and, 
learned friend (Mr. Hopkinson)—for such I may | I believe, an unconstitutional sedition law, whieh 
style him from the terms of intimacy, at an early | had been executed with a rigor and severity pers 
period of life—that the people, after delegating a | fectly congenial with the passionate policy which 
portion of authority for their own welfare and | gave it birth. The decrees under it, if not writ- 
advantage, to different departments and subordi-| ten in the blood of the sufferers, were written in 
nate agents, have nothing to say or do with the | their tears. „A more dreadful engine of persecu- 
manner in which ‘such authority. is exercised. | tion and oppression cannot well be conceived. 
My position is the reverse. The people should | With this instrument in their hands, they could 
watch with a jealous eye over those whom they | have smote their enemies and shielded themselyes.. 
have entrusted with authority, to discover whether | It would have been a sword and a buckler, bu 
it is enacted for their benefit or perverted to their | they disdained the idea. ere a 
detriment—whether it is exercised for the public | : Actuated by the best motives, with the honest. 
good, or prostituted to private purposes. - This is | view of purifying the fountain of justice, and re~ 
the rule in private life, and it will hold equally | storing the characters of the Ameriéan. bench, 
true in public. i 4 they are now engaged in the unpleasant, but in- 

Suffer me, at this’place, to notice the remarks | dispensable task of bringing to exemplary punish- 
of the learned counsel who spoke yesterday, (Mr. | ment a judge who has offended against the letter - 
Harper, ) with so much sensibility and feeling for | and the spirit of the Constitution, and the~well- 
his elient, on the change of parties in. popular | known statutes of Congress, who has violated the 
governments, and the proscriptions, persecutions, | bounden duties of his office, and that high Legi: 
and punishments, too frequently inflicted by those | lative act, which, to the sanction of a law, added 
who are triumphant, on the fallen victims of their | the solemnity and obligation of an oath. = 
authority; when acts, innocent in themselves, be- | In this important undertaking they-are contend- 
cause against no known law, have been converted | ing not for themselves, but for posterity’; not for 
into crimes to gratify the vindictive passions of | those in power, but those whom power has -for 
the yictorious against those whom the fortune of | saken. Against all the wild theories of ne 
political war has placed within their power. No | gled opinions and the monstrous iniquity. 
man can deprecate more sincerely than I do, such ploded doctrines, they wish to feach a lesso 
a state-of things. To the situation of affairs in | instruction to future judges that, when intoxicated 
this country, I presume these remarks cannot have | by the spirit of party, they may recollect thescale 
the most distant application. If they were made | of power may one day turn, and preserve the scales 
with reference to the present Administration, to | of justice equal. . aa 
the Executive or Legislative Departments of the We have now arrived at an important point of 
Government, the allusion may perhaps have the | the discussion, comprehending the Constitutional 
light support of visionary imagination, but has no | doctrine of impeachments. On this, ground, the 
substantial foundation in reality.’ It may be fancy, | learned counsel have made a formidable stand 
butis not fact... | 

The illustrious Chief: Magistrate of the Union s hermop) 
has furnished a precedent, by his liberal and en- | their defence. The reason must be obvious. Cc 
lightened conduct, of which the lamentable annals | scious of the weakness of their cause upon the 
of mankind afford no example. Under his wise | merits, and sensible that the conduct of their 
and his mild guidance, what auspicious beams of | ent will not bear the eye of scrutiny, they wi 
public sunshine have been diffused over the whole | preclude investigation by arresting _us-at the 
face of the country! until, to the discontented few, | threshold of inquiry. To protect a citadel with- 
the language of the Latin poet might justly be | out a palladium, they have endeavored to form of 
applied— various materials a Scean gate, which it regiires 

; no stratagem to enter. The positions they have 
i piled together, without much regard to‘order:and 

This enlightened policy has been adopted in | regularity, seem to resolve themselves “into the 
conjunction with the luminous constellation of | shape of a plea to the jurisdiction of this Court 
distinguished worthies, by whom he is surround- | over the case. It appears inā strange, anoma- 
ed; whose exalted ‘character and talents add to | lous form, both in the answer and their argu- 
the usefulness, the dignity, and splendor of his | ment, but this is the result, I believe, when well 
measures, and increase to an extent almost incal-| understood. =- a Bee 
culable the general sum of the happiness of this] One of the counsel. has exclaimed, * Look ‘on 
great and independent nation. ‘ this dignified tribunal, inspiring awe and Venera- 

Turning our eyes to those who have exercised | ‘ tion! “Was it constituted for the triat and epn- 
the high and responsible functions of” legislation, |‘ ishment of such offences as are chárgeđ:in the 
we find their acts equally deserving commenda- | ‘articles of impeachment ?” ` Drawing an. infer- 
tion. Their proceedings are calculated to excite | ence even from the appearance of the judges and 
at once the envy and the admiration of their i of these walls against the exercise of the author- 


“O fortunati nimium sua si bona norint!” 


posers and the world. They breathe not the fell | ity vested in them’ by the Constitution !.” Lwould 
spirit of resentment and persecution. To their | ask, in turn, the counsel fo look on hisélient, ifhe 
honor be it spoken, that, instead of enlarging the | were present ; to recollect the. elevated post-that 
circle of offence, they-have reduced the scale of | he fills, the powerful talents with which the boun- 
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which 


ty of nature has blessed him, the knowledge 
the experience hé has had; I 


he has acquired, 
would say, 
one of the brightest luminaries that ever dignified 
the profession of the law, formed by nature for 
the friend and benefactor of society ; what has 
been his conduct? Seated in the curricle of pas- 
sion, he has driven on, Pheton-like; and destruc- 
„tion has marked. bis course; persecution and 
oppression have followed in his wake: His faults 
‘and his follies have increased with his years. Age 
has added to the rashness and violence of youth. 
His shining. talents and superior knowledge have 
been employed in support of doctrines fatal to the 
‘liberties of his country. The Temple of Justice 
has been profaned by unholy acts, and its altats 
violated with impious hands. The laws and the 
‘Constitution havé been trampled under his feet. 
But shall these acts be perpetrated with impunity 
in this free country ? Is it not becoming the dig- 
nity of this tribunal to inquire into offences of the 
highest grade, committed by a judge of the Su- 
preme Court of the United States? I trust" they 
will consider their talents and their time well em- 
ployed in this arduous investigation; that neither 
the elevation of the offender, the boldness with 
which he avows his acts, nor the ingenuity with 
which his counsel defend them, will protect him 
from the impartial sentence of the law. Justice, 
I must acknowledge, appears in her most attract- 
ive form, and with the fairest features, when she 
presents her helping hand to relieve injured inno- 
cence from cruel oppression; but she is not- less 
-worthy of approbation, when, with astern coun- 
tenance, she hurls the bolt at the head of the 
offender, and inflicts merited punishment on the 
guilty. In ordinary cases it is necessary, on every 
exception to jurisdiction, to state the proper forum 
which has authority to try the questions involved 
ina cause. The objection must be predicated on 
the principle that the right to decide is vested in 
another tribunal: The gentlemen have not been 
so good as to point out the authority which has 
cognizance of the offences of Judge Chase, and 
can grant adequate redress, if this Court be not 
vested with that power. 

We. have been told by that able lawyer, the 
Attorney General of Maryland, that a judge can- 
not be impeached for any offence which is not 
indictable ; nor, indeed; for an indictable offence, 
unless it be a high crime or misdemeanor; and 
not even for a high crime or misdemeanor, except 
such as stamp infamy on the character and brand 
the soul with corruption. A variety of cases have 
‘been put to explain his ideas. The law books and 
the Constitution have been relied on to support 
those positions, which it becomes my duty to ex- 
amine. Without troubling you to remove the 
lumber of the books, let me call your attention, in 
the first place, to the Constitution. The Constitu- 
tion shail be my text. I think I shall be able to 
demonstrate that, in order to render an offence 
impeachable, it is not necessary that it should be 
indictable. But, I will go further, and prove that, 
agreeably to the learned counsel’s own principles, 
Judge Chase has committed indictable Offences. 


behold a man, designed to have shone 


| Taking his own explanation of crimes and misde- 
j Meanors, and recurring to his authority, I will 
proye that, within the strictest terms of the defi- 
| nition on which he relies, Judge Chase is guilty, 
not merely of misdemeanors in the various acts of 
| judicial misbehaviour, but of aggravated crimes 
against the express language of the laws and the 
positive provisions of the Constitution. . 
| In adverting to the Constitution, when looking 
| at one part, we should take a view of the whole 
| instrument to fix the proper construction. Tn ex- 
| amining any provision, we should consider the 
| bearing and tendencies of all the rest. By adopt- 
ing this rule we shall preserve orderand harmony 
throughout the system. ` 
- The first place in which the subject of impeach- 
| ment is mentioned in the Constitution is in the 
| first section of the first article. The language 
Í used by those who framed it, is, in my humble 
| opinion, too plain to be misconceived, and too clear 
lto be misunderstood: “The House of Repre- 
|‘ sentatives shall choose their Speaker and other 
‘ officers, and shall have the sole power of im- 
| * peachment.” ; 
l; This seċtion vests the exclusive authority to 
| impeach in the immediate Representatives of the 
| people. The power thus delegated is general and 
; comprehensive. It is not limited to any particular 
acts or transgressions, but is coextensive with 
| very proper object or subject of impeachment. 
| The House of Representatives is thus constituted, 
most emphatically, the grand jury of the nation: 
A high and responsible authority, which, I trust, 
will always be exercised with prudence and dis- 
cretion; directed with impartiality and justice. 
But I do confidently hope that there will ever be 
found sufficient spirit and firmness to arraign the 
| guilty delinquent, however elevated his station, 
| when the Constitution or laws have been in- 
| fringed, the tenure of office broken, or-its duties 
| violated. 

The next passage, in order, which touches this 
topic, and to which I shall refer, is the third sec- 
tion of the same article: “The Senate shall 
“have the sole power to try all impeachments, 
‘ When sitting for that purpose they shall be on 
‘ oath or affirmation. When the President of the 
‘ United States is tried, the Chief Justice shall 
“preside. And no person shall be convicted with- 

out the concurrence of two-thirds of the mem- 
‘ bers present.” 
This clause establishes a tribunal for the trial of 
impeachments. To the Senate this important 
| trust is wisely confided. It prescribes the manner 
in which the jurisdiction shall be exercised, 
directs that the members shall be under oath or 
affirmation, and fixes the number necessary to con- 
vict. Let us proceed a step further in the path: 
“Judgment, in cases of impeachment shall not ex- 
‘tend further than to removal from office, and 
‘ disqualification to hold and enjoy any office of 
‘ honor, trust, or profit, under the United States; 
‘but the party convicted, shall, nevertheless, be 
| ‘liable and subject to indictment, trial, judgment, 
‘and punishment, according to law.” 
The part I have just read contains two very 
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salutary provisions. The first limits the.extent of | has too often deluged the scaffold with blood. 
the punishment to be inflicted by the Senate.. The! In that country the proceeding by impeachment 
second, as a: necessary consequence of the former, ! for any offence supersedes all other modes. The 
reserves to the ordinary tribunals of law the right | person accused, whether he be acquitted or con- 
to proceed by indictment. This last provision has | demned, cannot afterwards be indicted for the same 
been:a fruitful source of argument to the learned | offence, or called toan account before the ordinary 
counsel. They have very ingeniously played upon | tribunals. The former course is a complete’ bar 
` these terms, and, inthe zeal of their imaginations, | tothe latter. To prevent those consequences flow- 
have fancied that they proved to.a demonstration | ing from a proceeding by impeachment under the 
the position, that an offence must be indictable, or | Constitution, those who formed that instrument, 
itis not impeachable. There may be magic in| at the same time that they limited the punishment, 
their argument, but I donot perceive there is any | have expressly declared it shal] have-no. effect to 
logic. ‘The superstructure which they. have erect- | bar a trial-before the ordinary courts, but that the 
ed-on'this basis, is. easily demolished. From the | party shall be liable toindictment and punisliment 


language of this clause they draw the inference į 
that the framers of the Constitution intended that 
no person should be impeached for any offence for 
which he was not liable to be indicted. Is this | 
the fair import of the expressions? The text of] 
this instrument is remarkably free from ambigu- 
ity.. - Clearness, correctness, and precision, are its 
leading characteristics: With a very few excep- 
tions, itspeaks a language intelligible by all. Had 
it been the design and wish of the authors of the | 
Constitution that no offences should be impeach- | 
able which were not indictable, they would have 
declared'so in express and ‘positive terms, and left 
nothing for inference or conjecture: This they 
have not done, and we may reasonably presume 
they did not intend to do. They prudently looked 
into the volume of history, where they saw the 
shocking purposes to which, in evil times, the 
pea of impeachments had been basely and in- 
umanly prostituted.. They read in those instruct- 
ive pages the dear-bought lessons of experience, 
and wisely ordained limits, which the authority 
to punish should not exceed. They fixed a ne 


which their severest judgments should not pass. 
They knew, at the same time, that crimes might 
be perpetrated. and offences committed, which 
would demand additional chastisement. The loss 
of office, and disqualification to hold any in future, 
the maximum.of punishment which they had 
prescribed, would be very inadequate and bear lit- 


according to law. ‘Without this ‘positive pro- 
vision, as we are almost as much in the -habit of. 
drawing on the Bank of England for law as our 
merchants are for cash or credit, wé might have 
incorporated a principle into our code totally rë- 
pugnant to the system. The Constitution’ has 
drawn. the true line on this subject... From a mere 
reprimand or -temporary suspension, the cott 
may ascend in ‘the scale of punishment toremoval 
and disqualification. Butthus far can they go, and 
no farther, They cannot pass the Rubicon. If 
the crime deserves a more exemplary sentence, 
recourse must be had to the ordinary mode of pro- 
ceeding, and then their judgment is not pleadable 
in bar toanindictment. By this means adequate 
punishment may in all cases be inflicted. : 

In England every person, in a public or private 
capacity, either as an officer or an individual, is 
liable to be proceeded against by impeachment. 
In this country the sphere of impeachment is pro- 
perly limited. The Attorney General of Mary- 
land hastaken a long, tedious and circuitous march 
to arrive at this point, which I would readily have 
yielded without an argument. I do not recollect 
that any of my colleagues-contended for the posi- 
tion that every man in this country, in his indi- 
vidual capacity, might be an object of impeach- 
ment. For myself I utterly disclaim the idea, 
Admitting, as I do, in its fullest extent, this wide 
distinction between the power delegated. by the 
Constitution and that exercised in England, which 


plus ultra for the tribunal that they ae 
if 


tle proportion to the atrocious guilt which might | embraces every subject of that kingdom, how does 
be incurred. Under the influence of these im- | it bear on the case or affect the argument? After 
pressions, they reserved to the tribunals establish- | laboring for a considerable time, and employing 
ed by law, the right to inflict the just penalties į all his talents, and that fund of legal knowledge 
annexed to this class of cases. Without any in-| which is inexhaustible, to prove that the House 
tention whatever, when any acts had been com | of Representatives cannot impeach every citizen 
mitted which manifested an unfitness for office, | indiscriminately, the learned Attorney General 
or when there had been a breach of the tenure by | has not favored us with any application of his 
which it was held, by maleonduct or misbeha-/ principle tothe present cause. It proves certainly 
viour, to prevent the proceedings by impeach- | one among many other broad lines of difference 
ment, although the case might not be such as to) which exist between the British doctrines on the 
warrant any additional punishment at law. This, | subject of impeachment and the constitutional pro- 
I apprehend, is the object they had in view, and į visions of this country. In this respect it adds to 
this is the fair, easy, natural, and obvious sense of | the weight of our scale. It shows how cautious 
they words they have used. | we should be in bowing down to British prece- 

Those conversant with the juridical history of | dents which cannot be perfectly applicable Ihope 
England, or who have studied ber political annals, | I have satisfied the Court, that the gentlemen arè 
must be sensible of the deplorable situation to | mistaken in their argument on this part of the 
which that country has been reduced, at different | Constitution. In the general wreck of their de- 
periods, by the abuse of the power of impeach- | fence, I conceive this sinking plank, to which they 
ment.- The revengeful exercise of this authority | have clung, cannot afford them the most distant 
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prospect of safety. We will now proceed a little 
further in the broad and plain.road of the Consti- 
tution, carefully examining the ground on which 
we move. ; 

By the fourth section of the second article of the 

Constitution, it is provided that, “ The President, 
© Vice President, and all civil officers of the Uni- 
‘ ted States, shall be removed from office on im- 
t peachment for, and conviction of, treason, bribery, 
‘or other high crimes and misdemeanors.” 

The learned counsel have placed great reliance 
on this passage, to prove that an officer must be 
guilty, not merely of an indictable offence (as they 
concede every crime or misdemeanor to be). but 
must have committed a high crime or high misde- 
meanor to justify an impeachment. One of the 
learned gentlemen, to fix the true construction of 
the terms “or other high crimes and misdemean- 
ors,” commented at great length on the expressions. 
To illustrate the subject his fancy readily formed 
an objection, which with logical accuracy he re- 
moved.. He demonstrated that, agreeably to the 
strictest grammatical construction and the-nicest 
propriety of speech, the epithet Aigh was to be con- 
sidered as prefixed to misdemeanors as-well as to 
crimes. In this manner the phantom, which his 
own imagination raised, was laid not by a spell, but 
‘by the exertion of his argumentative powers. 
We would willingly have conceded the point, and 
spared him his labor and his breath. We mean 
not to cavil about trifles, or dispute for straws. 

Taking it for granted that he has given the pro- 
per construction to a part, let us examine what is 
the just sense of the whole of this passage. In 
plain English, it commands, upon the conviction 


sentence which expresses an idea, or from which 
any fair inference can be drawn, that no person 
shall be impeached but for “treason, bribery, or 
other high crimes and misdemeanors?” It does 
not pretend to specify the various acts of an offi- 
cer which may subject him to an impeachment, 
its whole object is to define and fix the punish- 
ment which he shall incur on the commission of 
particular offences, which is removal from office. 
This is the least penalty they can inflict in such 
cases, and God knows it would be much too little, 
had they not in the former part provided, that af- 
ter stripping the traitorous impostor of the insig- 
nia of office and power, the ordinary tribunals 
may add to the Constitutional sentence of the Sen- 
ate the fines or forfeitures imposed by law. 

From the most cursory and transient view of 
this passage, I submit with due deference, that it 
must appear very manifest that there are other 
cases than those here specified for which an im- 
peachment will lay, andis the properremedy. In 
these particular cases the punishment is ascer- 
tained, to wit, removal from office; but in a clause 
to which I have sometime since adverted, it is dis- 
cretionary. Where was the necessity or use of 
that, if this defined all the impeachable offences, 
and specified the punishment? We must, if pos- 
sible, give effect to every sentence of this instru- 
ment. We must not suppose that its authors made 
nugatory provisions. The sense and meaning 
which I have given to their language, and the 
constructions which I have maintained, will give 
force and effect to every word. i 

The system of impeachment thus understood, 
and I humbly submit rationally explained, is per- 


by impeachment of certain atrocious offences, that | haps as little liable to exception as any branch of 
the guilty officer shall be removed at all events. | the Constitution. Itis stripped of those terrible 
Depriving the court thus far of the discretion | instruments of death and destruction, which have 
which they would otherwise have possessed, as to | made such dreadful havoc and carnage in-the ages 
the judgment they might pass. Having previously | that have precededus. We have been benefited 
limited, in general cases, the punishment which ' by the sanguinary precedents of barbarous times. 
they might inflict according to their discretion, by | We have been taught wisdom ourselves by the 


establishing a maximum which they should not 
exceed, in this particular grade of flagrant offences, 
they have fixed the sentence which they shall pass. 
The language of the Constitution is peremptory 
and imperative. Those convicted of such daring 
enormities, of those high crimes or high misde- 
meanors, must be removed from office, which they 
have justly forfeited. This is the minimum of 
punishment tu be inflicted. Perhaps those who 


penned the great charter of the Union apprehended, | 


| folly of others. We have improved the advanta- 
| ges we possessed, and thus, according to his own 
inscrutable ways, has the benevolent Author of 
our existence brought good out of evil. 

In guarding effectually against the cruel and 
vindictive punishments which the extraordinary 
tribunal of impeachment might inflict, in the ex- 
|acerbations of party violence and personal ani- 
mosity, the fathers of the Constitution took care 
to provide that a certain grade of offences should 


that in evil times, some high officer of the United | deprive the guilty incumbent of his office, there- 
States, clothed with power and armed with in- | by rendering him a harmless object to the com- 
fluence, might be proved to have committed the | munity, when dispossessed of his abused author- 
base and detestable crime of bribery, or sorae other ; ity. Nay, they went further. Their wisdom and 
equally great, by evidence too strong and too pow- | prudence led them to make a specific declaration, 
erful to be resisted, and in an unfortunate hour, that after being deprived of his power, he should 
awed by fear or seduced by favor, the Constitu- | be subject to the legal consequences of his guilt, 
tional judges would not hurl him at once from | upon trial and conviction before the ordinary tri- 
the seat which he was unworthy to occupy, but | bunals at law. Thus rendering the system per- 
permit him to remain in his station, to the disgrace | fect and complete. 

of the country and to the injury of the people.| There is an important provision contained in 
Hence they were induced to make this wholesome | the Constitution, intimately connected with this 
provision, which left nothing to the discretion of | subject, to which I now beg leave torefer. It will 
the judges. But is there a word in the whole | be found in the first section of the third article: 
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& The Judicial power of the United States shall 
be vested in one Supreme Court, and in such in- 


’ : Sey 
; must continue in office, because there was no. 
; mode fixed for removing them. This would be 


ferior courts as the Congress may from time to | the strongest construction that plain language, 
time ordain and establish. The judges, both of ; obvious to the common sense of the most unlet- 
the supreme and inferior courts, shall hold their | tered man, ever received in a court of justice. 


offices during good behaviour.” 
With this particular part of the Constitution 


the learned judge must have been more especially | 


acquainted when he accepted of his present office, 
and must then have expressly accepted it on the 
terms specified. No man can seriously say that 
for a judge to continue in the exercise of his au- 
thority and the receipt of his salary, after any acts 
of misbehaviour, is not a violation of this essen- 
tial provision of the Constitution. He holds his 
office explicitly and expressly during good beba- 
viour. The instant he behaves bad he commits a 
breach of the tenure by which he holds the pos- 
session, and the office becomes forfeited. The 
people have leased out the authority upon certain 
specified terms. So long as he complies with 


; The method I have pointed out solves all dificul- 
| ties at once, and releases us from every embar- 
rassment on this subject. It makes the Constitu- 
i tion consistent with itself, and preserves uniform- 
; ity throughout all the parts. : 
The learned counsel were compelled to make a 
show in maintenance of unsound doctrines, to 
| give the appearance of support to positions equal- 
ly untenable. Po 
I flatter myself that every member of this Court 
is by this time convinced that if a judge mishbe- 
have, he should be deprived of his office, becatse 
guilty of a breach of the tenure by which it is 
held. That any acts of misbehaviour must be 
judicially inquired into and ascertained. That 
| the Constitution, having delegated to the House 


them, and not a moment longer, is he entitled to | of Representatives exclusively the general power 
exercise the power which was not intended for | to impeach, acts of misbehaviour are proper sub- 
his individual advantage but for their benefit. | jects of impeachment, upon conviction of which 
But, sir, who is to take notice of these acts of mis- | the Senate has the authority to remove an officer, 
behaviour? How are they to be ascertained, and | and is bound to exercise it. Shall we be told, then, 
what shall be considered as such? Are the peo- | that no matter how gross the acts of judicial mis- 
ple in their individual capacity, ipso facto. on the | behaviour, or how flagrant the misconduct of a 
commission of the act to declare the office for- | judge, he cannot be removed from office, nay, he 
feited, and is a judge then to cease from his la- | cannot be impeached, unless guilty of treason or 
bors? Or must it not be officially, or rather judi- | bribery, or some crime equally great? . Sir, it is 
cially ascertained? This, I conceive, would be | impossible that the intelligent understandingsand 
the proper mode of procedure. Has the Consti- | the mature judgments of this Court could coun- 
tution provided no tribunal for this purpose? I | tenance for a moment such an idea. 
answer it has, most indubitably. By the Consti-! The terms “during good behaviour,” appear to 
tution the Senate, as the Court, and jury too in | have been considered as very vague and indefin- 
cases of impeachment, has the sole power of re- | ite by the learned counsel for the defendant, from 
moving from offices those who hold them by the | the manner in which they have argued the ease. 
tenure of good behaviour. Ifa judge misbehave | When, in the strong, nervous language of my hon- 
he ought to be removed, because agreeably to the | orable friend, the conduet of the accused has been 
leer provision he has forfeited his right to | described in the most appropriate terms in the ar- 
old the office. The Constitution having estab- | ticles of impeachment; they have treated them 
lished this single mode of removal, and having | with levity, as if they did not understand their 
declared that a judge shall hold his office only | import, because they admitted of no serious refu- 
during good behaviour, it becomes the duty of the | tation. The clear explanation of the expression 
Representatives of the People, as the grand in- | “during good behaviour.” and the lucid exposition 
quest of the nation, vested with the general | of this passage contained in the charges them- 
power of impeachment, when they know, of their | selves, they seem unwilling to comprehend. The 
own knowledge, or from the information of their | commentary is as unintelligible as the text. When 
constituents, that acts of misbehaviour have been | to such conduct as was never before witnessed in 


committed, to present the delinquent to this high 
tribunal, whose powers are competent to inquire 
into the case and apply the remedy; whose au- 
thority is co-extensive with the complaint, com- 
mensurate with the object, and adequate to the 
redress of the evil. Shall it be said that it is true 
the Constitution has declared that a judge shall 


hold his office no longer than he behaves himself 


well, and that though he behaves never so ill, it 
has provided no means to turn him out of office. 


a court of justice is applied the epithet of norel, 
! we have been told by one counsel that the term 
is too uncertain to be comprehended—no precise 
| idea can be affixed to it, nor is the language suf- 
! ficiently technical to constitutea criminal charge. 
| When behaviour the most rude and contumeli- 
' ous, disgraceful on any occasion, but truly degrad- 
ing on the bench, and unquestionably criminal, 
| because calculated to bring the Judiciary into the 
| lowest contempt, and to excite universal indigna- 


if he has the hardihood to remain in his seat? If} tion against the tribunals of the country, is ‘por- 


such a doctrine be contended for, it is too prepos- 
terous to receive the sanction of this court. It 
would render this provision nugatory indeed. It 
would do more ; it would be establishing the prin- 
ciple, that whether they behave well or ill, they 


| trayed in the impressive style of truth, the age of 
captious sophistry or technical bigotry is resorted 
| to, for proving there is no sense or meaning in 
the charge. Upon what an ocean of uncertainty 
have we embarked when the plainest language is 


+ 


599 HISTORY OF CONGRESS. 600 
Trial of Judge Chase 
not understoad! if sound, solid common sense, | the kind. The best authorities tell us they are 


were to be confounded by technical jargon, 
tower of Babel would nof present a greater con- 
fusion of tongues: Sir. when the gentlemen can- 
not but feel the force of these charges, with what 
admirable. ingenuity do they attempt to evade 
them! 
into a court of honor, or assume the chair of chiv- 
alry, and form a scale by which decorum and good 
manners may be nicely graduated? Is every 
slight deviation from the line of politeness at an 
assembly or drawing-room to be marked with ac- 
euracy and chastised with severity?. The testi- 
mony furnishes apt and ready answers to those 
questions. The learned judge is not arraigned 
because he does not possess the polished manners 
of an accomplished gentleman, but for outraging 
all the rules of decency and decorum by conduct 
at which the plain sense of every honest man 
would revolt. 

I beg this Court seriously to consider whether 


a judge may not-be guilty of acts of misbehaviour 
inferior in criminality to treason or bribery, for 
which he ought to be impeached, though no in- 


dictment would lay for the same. 


stratum of an impeachment, I should be giad to be 
informed in what court it must be supported. In 
the courts of the United States or in the State 


courts? If in the State courts, then in which of 


them? Or, provided it can be supported in any 
of them, will the act warrant an impeachment ? 
If an indictment must lay in the courts of the 
United States, in the long catalogue of crimes 
there are very few which an officer might not 


commit with impunity. He might be guilty of 


treason against an individual State, of murder, 
arson, forgery, and perjury, in various forms, with- 
out being amenable to the federal jurisdiction, 
and unless he could be indicted before them, he 
could not be impeached! Are we then to resort 
to the erring data of the different States? In 
New Hampshire drunkenness may be an indicta- 
ble offence, but not in another State. Shall an 
United States judge be impeached and removed 
for getting intoxicated in New Hampshire, when 
he may drink as he pleases in another State with 
impunity? In some States witchcraft is a hein- 
ous offence, which subjects the unfortunate per- 
son to indictment and punishment; in several o:her 
States it is unknown asacrime. A greater va- 
riety of cases might be put to expose the fallacy 
of the principle, and to prove how improper it 
would be for this Court to be governed by the 
practice of the different States. 
such a compass is too great for it to be relied on. 
This honorable body mast have a standard cf 
their own, which will admit of no change or de- 
viation. The test by which they will try an im- 
peachment cannot be that of indictrnent. Even 
in’ England, to whose practice and whose prece- 
dents such constant recourse has been had, the 
learned counsel have not adduced a single case 
where a judge of one of their superior courts has 
been indicted for any malconduct in office. Nay. 
I believe I may defy them to show an example of 


Is this tribunal, say they, to erect itself 


t When gentle- 
men talk of an indictment being a necessary sub- 


The variation of 


the} not subject to indictment, but may be proceeded 
against by impeachment. 


They have been im- 
peached, convicted, and punished for giving opin- 
tons which they knew to be contrary to law, and 
for a variety of misdeeds, but never in a sclitar 

instance that I know of have they been indicted. 
I think I can put so many striking cases of mis- 
conduct in a judge, for which it must be admitted 
that an impeachment will lay, though no indict- 
ment could be maintained, that the learned coun- 
sel themselves must be compelled at length to sur- 
render this post at discretion, without any terms 
of capitulation. I will not state the case of a 
judge wilfully and designedly neglecting to hold 
a court on the day prescribed by law, for I am 
aware of the answer gentlemen would give, that 
it is an offence against a particular provision. But 
let us suppose Judge Chase, to comply with the 
forms of the law at the time appointed, should 
appear and open the court, and notwithstanding 
there was pressing business to be done, he should 
proceed knowingly and wilfully to adjourn it un- 
ul the next stated period. He would be guilty of 
no violation of any positive law, for which he 
might be punished by indictment; but ought he 
not to be impeached? Suppose he proceeded in 
the despatch of business, and from prejudice 
against one party, or favor to his antagonist, he 
ordered on the trial of a cause, though legal 
grounds are exhibited, for postponement. Is this 
not a proper subject of impeachment? And yet 
there is no express law infringed. If when the 


Jury return to the bar to give the verdict, he 


should knowingly receive the verdict of a major- 
ity; is there any positive provision by which a 
jury shall be composed of twelve men, and that 
their decision shall be unanimous? I believe 
even the learning of that profound lawyer (Mr. 
Martin,) from the reading of laborious years and 
the indefatigable researches of a life devoted to 
the pursuit of his profession, could not show any 
positive provision in the Constitution of the Uni- 
ted States or any statute of Congress on the sub- 


ject. So far from it being originally necessar in 
J J > P 


civil cases, that a jury shoald be unanimous, the 
late Judge Wilson, (a greatand venerable author- 
ity.) magnum et memorabile nomen, asserts that a 
majority always decided agreeably to the primary 
principles of that valuable institution. 

Again: there is no man so ignorant as to- be 
insensible to manifest violations of the sanctuary 
of a court, It was never intended as a stage -for 
the exhibition of pantomimes or plays. Were a 


judge to entertain the suiters with a farce or a 


comedy, instead of hearing their causes, and turn 
a jester or buffoon on the bench, I presume he 
would subject himself to an impeachment; and 
yet there is no positive law preventing a court 
from being converted into a theatre, or of prefer- 
ring the buskin to the sock: if he should exhibita 
tragic scene, in which an unfortunate fellow-citi- 
zen might find himself really no actor in the part 
which he bore, I presume his conduct would claim 
the attention of the House of Representatives, as 
the grand inquest of the nation. lt must be un- 
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he wilfully make a decree not sanctioned by law, 
he is guilty of misbehaviour as a judge, for it isa 
glaring violation of the fundamental principles of 
his office. Ishall have occasion in the course of 
my argument to advert to judicial opinions de- 
livered by the accused which there was no Legis- 
lative act to warrant, no precedent to authorize, 
no principle to sanction, and which the utmost 
latitude cf legal discretion would not justify. In 
such a case, if this court be satisfied that he acted 
innocently wrong, that it was an honest error of 
judgment which led him astray, he will no doubt 
stand acquitted. But if, from a concurrence of 
circumstances, they are convinced that he erred 
through design, from prejudiced and partial mo- 
tives, though he may not have been corrupted. by 
a bribe, they will consider him as a proper sub- 
ject of their jurisdiction, and a proper object for 
the exercise of their authority. 

The doctrines of the learned counsel for the 
defendant would lead to a conclusion which they 
may not have contemplated, but which the coun- 
try would feel. 
rate the different offences of various grades which 
a judge might commit, and for which he ought 
most assuredly to be impeached, though no in- 
dictment could be maintained in any of the Fed- 
eral courts. If their positions were correct, a 
judge might violate all the Ten Commandments 
without subjecting himself to impeachment and 
removal; for I know of no method of removal 


but through the medium of impeachment. There | 2d, there isa 


is no law of the United States prohibiting drunk- 
enness on the bench, or indeed punishing this vice 
at all, unless we look into the laws of a naval or 
military court martial, and yet a judge ought cer- 
tainly to be removed from office if guilty of ha- 
bitual intoxication. The use of profane or ob- 
scene language by a judge is not expressly pro- 
seribed by any act of Congress with which Iam 
acquainted, though if it were forbidden in gene- 
ral terms, gentlemen might say with as much 
propriety as they have done in other cases, in the 
course of their argument, that every term. con- 
sidered as such, ought to be enumerated, and yet, 
I believe, should a judge, in his place, be guilty of 
taking the name of his God in vain, of cursing 
and swearing on the bench, or using the obscene 
language of Billingsgate or St. Giles, he ought to 
be impeached and removed. The sanctity of a 
court should be preserved unsullied, and the offi- 
cer displaced who was capable of exhibiting so 


precedent will furnish us 
witha clue to the intricate labyrinth in which 
they have attempted to involve us, we are in pos- 
session of one equal to that of Ariadne. : 
Suffer me again to refer them to the precedent 
which I cited a few days since. Tallude to the 
case of Judge Addison, in Pennsylvania One of 
the counsel, (Mr. Martin,) for whose legal erudi- 
tion I feel the greatest respect, has endeavored to 
impeach the authority of the highest tribunal: in 
that State, and has asked if that decision is to be 
a precedent for this court?’ I was the more sur- 
prised at this, because his colleague (Mr Lee) 
| had cited, in the course of his argument, a case 
from Kirby’s Connecticut Reports, decided by 
Chief Justice Ellsworth and his associates. F 
ask, sir, in reply, whether, when a case determin- 
ed in one of the ordinary courts of Connecticut 
has been produced by the opposite counsel as en- 
titled to consideration, the decision of the Senate 
of Pennsylvania, the highest court of criminal 
judicature in that Commonwealth, ought not to 
be respected. Permit me to add, that in my hum- 
ble opinion, there is as much propriety in refer- 


Time would fail me to ename-| ring to such examples as in recurring to British 


precedents. I have said,and with increasing con- 
fidence I repeat it, that this case, under the con- 
stitution of Pennsylvania, is emphatically stronger 
than the present, under the Constitution of the 
United States, on the much litigated question, 
whether a judge can be impeached for any. act 
for which he cannot be indicted. In the consti- 
tution of Pennsylvania, article 5th and section 
provision not to be found in the 
Constitution of the United States, by which @ 
judge, for any reasonable cause, which shall not 
be sufficient ground for impeachment, may be re- 
moved by the Governor, on the address of two- 
thirds of each branch of the Legislature. This 
provision would seem to be intended to meet the 
distinction which the learned counsel have labor- 
| ed to establish. In this light, Judge Addison him- 
| self on his trial considered it, and pressed the point 
most forcibly on the Senate of Pennsylvania. He 
| had the strongest interest in so doing. If this 
| course had been pursued, he would have merely 
lost his office, but upon conviction by impeach- 
| ment he dreaded the disqualification to hold any 
office which the Senate might annex to the judg- 
ment of removal. But, sir, this is not the only 
reason, cogent as it is, for considering the case of 
Judge Addison particularly applicable to the pres- 
ent. It so happens that we have a decision of the 
supreme court of Pennsylvania on the very ob- 
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grand jury: him- 
rom addressing 


jury ‘the Attorney G 
eral moved for leave to filean information against 


Commonwealth, while acting as president of the said 
court of common pleas of the said-county of Alleghany, 
on Saturday, the twenty-eighth day of March, in the 
year of our Lord one thousand eight hundred and ‘one, 
in open court of common pleas, then and there holden, 
in and for the county last aforesaid, did, after John 
Lucas, otherwise John B. C. Lucas, also duly appoint- 
ed and commissioned one of the judges of the court of 
common pleas of the county last aforesaid, had, in his 
official character and capacity of judge as aforesaid, 
and as of right he might do, addressed apetit jury, then 
and there.duly empanelled, and sworn or affirmed, re- 
spectively, as jurors in a cause then pending, then and 
there, openly declare and say to the sqid jury, ‘that 
the address delivered to them by the said John Lucas, 
otherwise John B. C. Lucas, had nothing to do:with 
the question before. them, and that they ought not to 
pay any attention to it; thereby degrading, or endea- 
voring to degrade and vilify the said John Lucas, other- 
wise John B. C. Lucas, and his character and office as 
aforesaid, to the obstructlon of the free, impartial, and 
due administration of justice, and contrary to the public 
rights:and interests of this Commonwealth. 

GART. 2. That the said Alexander Addison, being 
duly appoihted and commissioned president: as -afore- 
said, did, at-a court of quarter sessions of the peace 
and court of common pleas,~holden in and for: the 
county of Alleghany aforesaid, on Monday, the twenty- 
second day of June, in the year of our Lord, one thou- 
sand eight hundred and one; under the pretence of 
discharging and performing his official duties as presi» 
dent aforesaid, unjustly, illegally, and unconstitution- 
ally claim, usurp, and exercise authority not given ‘or 
delegated to him by the constitution and laws of this 


| Commonwealth, inasmuch as he, the said. Alexander _ 


Addison, president as aforesaid, did, under pretence as 
aforesaid of discharging and performing his official 
duties, then and there, in time of open court, unjustly, 
illegally, and unconstitutionally stop, threaten, and 
prevent the said John Lucas, otlierwise John B.C. 
Lucas, also duly appointed and commissiongd one: of 
the judges of the said courts, from addressing, as of 
right he might do, a grand jury of the said county, of 
Alleghany, then and there assembled and empanelled, 
and sworn or affirmed, respectively, concerning their 
rights and duties as grand jurymen, thereby abusing. 
and attempting to degrade the high offices of president 
and judge as aforesaid, ;0:the denial and prevention of- 
public right, and of the due administration of justice; 
and to the evil example of all others in the like case - 
offending.” : ae oe 
You have now a clear and comprehensive view 
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effected inthe same rude and insolent manner,as| I will remark, sir, further, in relation to this 
will appear from the testimony of Judge Lucas | case, that had it not been for the extreme anxiety 
himself, in pages 33 and 37 of the printed trial. . | of Judge Addison to propagate his political dog- 

To. support the first article, I believe it would | mas from the bench, he would never have been 
not be possible to find any positive act or special | reduced to this serious dilemma. Like the defend- 
provision prescribing what particular language a | ant, he converted the sacred edifice of justice into 


president of a court may use, and what he shall 
not, in reference to the opinion which an associate 
justice may have delivered. There is no legal 
barometer for weighing words, nor any particular | 
law embracing all the variety of cases of lighter | 
and darker shades which may oc¢ur. The learned 
counsel who supported the prosecution did not-eite 
a single precedent, even, of the kind.. There may 
have been a law.to be found in-the breast of every 
man of common sense and common manners, with 
which Judge Addison was not unacquainted, and 
upon ‘which the Senate ‘considered themselves 
perfectly justified in convicting him. This was 
the general, but clear and comprehensive. law, | 
whieh marked his rights and duties asa judge. 
The law of his office, prescribed by his oath. 
-The second article, for preventing an associate 
judge from.delivering a charge to the grand jury, 
after they had received one from the president of | 
the court, could not have been maintained on the 
ground of any express statute or legal usage. It 
is the first time lever heard of such a case. The 
uniform ‘practice in the courts to which I have 
béen accustomed is, for the chief justice or presi- 
dent to deliver the charge. This was more espe- 
cially the case in the court in which Judge Addi- 
son. presided, for it appears they had adopted a| 
positive rule on the subject. The practice of a 
court of justice is generally considered as the law 
of that court. But the Senate, believing on prin- | 
ciple (and believing correctly) that the power of | 
all the judges of the court was equal, pronounced 
a sentence of condemnation. 

With these plausible circumstances to counte- 
nance him, Judge Addison, a gentleman of con- 
siderable celebrity both in the legal and political | 
world, and of unquestionable talents, conducted 
his own defence.’ His principal reliance was on 
the very objection which the learned counsel for 
the present defendant now make, He contended 
that he had. committed no act for which. he was 
liable to indictment, and that he was, therefore, 
not subject to impeachment. In the position that | 
his conduct was not indictable, he was supported 
by the opinion of the supreme. court, who had, | 
nevertheless, considered it a fit subject for im- 
peachment. His argument was able and ingeni- 
ous; but, sir, his objection was anticipated or 
answered in such a masterly manner, by a chain 
of reasoning so irresistible, that it produced com- 
plete conviction on the minds of the Senate of 
Pennsylvania. ‘This honorable Court know the 
result. He has been not only removed, but dis- 
qualified to: hold the. office of judge in any court 
of law in that State. We have, then, the delib- 
erate opinion of the Senate of Pennsylvania, upon 
solemn argument, confirming the decision made 
by her supreme court, If these cases do not fur- 
nish us. with lessons of tion, I kuow. not 

such lessons are t ade. 


a theatre for the dissemination of doctrines to 
which I hope I shall never subscribe. If I. have 
a desire relative to the administration of justice, 
paramount to all others, it is that party and party 
spirit should be banished from every court. My- 
sincere and fervent prayer is, that the laws, like 
the providence of God, may shed their protecting 
influence equally over all, without respect to per- 
sons or opinions. 

I have been requested by the Attorney General 
of Maryland to state another and a recent ease 
which has happened in Pennsylvania. For his 
satisfaction I will briefly inform this honorable 
Court ofall that took place on that occasion, in the 
least degree applicable to the present trial. Three 
of the judges of their supreme court were accused 
of fining and imprisoning, without the interven- 
tion of a jury, a fellow-citizen, for publishing a 
paper which they considered as a contempt of 
court. . The judges were defended by two most 
able and eloquent counsel, who contended that the 
constitution, the laws and the practice of Penn- 
sylvania, by adopting the common law doctrines 
on the subject, justified the proceeding ; and that 
if there was no law to justify it, their conduct 
flowed from an honesterror in judgment, for which 
they were not liable to impeachment. But, sir, 
they did not attempt to maintain the positicn con- 
tended for on this occasion, that to support an im- 
peachment the conduct.of a judge must be such 
as to subject him to.an indictment. Nor could 
they, with any consistency, have supported such 
a doctrine, for their clients had before, in the case 
of Mr. Addison, decided that his conduct was not 
a proper subject of impeachment though it might 
be of indictment. 

This precedent, then, fortifies the former decisions 
on this point, and adds another authority to. those 
which previously existed, and to which I have 
adverted. a 

The judges were acquitted, I acknowledge, and 
were I to hazard an opinion, I would say because 
some of the members of the Senate of Pennsyl- 
vania thought their conduct proceeded from an 
honest error of judgment. ` If this court shall be of 
the same opinion with respect to the conduct of 
Judge Chase, I trust they will follow the precedent 
and acquit him, and I shall cheerfully acquiesce 
in the decision. _ Be 

I fear I shall fatigue this honorable Court. by no- 
ticing the various cases on this subject, but I can- 
not omit pressing on their attention a decision of 
the most authoritative and binding nature, because 
itis one of their own. ‘The case to which Lallude- 
and its attending circumstances must be fresh in 
the recollection of every member of the Senate- 
The district judge of New Hampshire was im- 
peached for habitual drunkenness on the beach, 


and for using profane and indecent language... It: 
was not in evidence to the court that drunkenness: 
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or:profane and indecent language were indicta-| Were I to rest the point here, I confidently be- 
ble by any law of that State. There is no law of | lieve-we should be perfectly safe, but I will proceed 
the United States, unless we recur to the naval | further, agreeably to my engagement, in the com- 
“or military code, punishing these vices as offences. | mencement of my argument, and demonstrate that 
Of course, sir, it was not pretended by the Mana- | according to their own principles, and authorities, 
gers on that occasion, of whom I had the honor | Judge Chase has been guilty of crimesand misde- 
to be one, that any indictment could be maintained | meanors, in’ the strictest technical sense of the 
against Judge Pickering in any civil court of the | terms, for which he ought to be punished in an 
United States, or of the individual State of which | exemplary manner. ; 

he was a citizen. Iappeal to your recollection; | In contesting the principles that no act is im- 
peachable unless it also be indictable, I have. not 
contended for thé position attributed:to me by the 
learned Attorney Generalof Maryland, thata jadge 
may be impeached for conduct which is not crim- 
inal. On the contrary, we rely on supporting this 
asa criminal proceeding,.and the gentlemen are 
entitled to-every advantage which they can reap 
from. this declaration. 

I have had occasion to state that I considered 
every actof misbehaviour ina:judge asa misdemea- 
nor, and the Attorney ‘General of Maryland has ex- 
pressed.in strong terms his perfect agreement in 
the opinion, .that “misbehaviour is synonymous 
with misdemeanor. He appeared toimagine that 

_| he gained a great advantage by making this con- 
cession, and. [am content to give him the full. ben- 
efit to be derived from it... Ishall not shrink from 
the position, but meet the gentleman with pleasure 
and confidence on this ground. I love to break a 
lance in the open field of discussion, and disdain 
every kind of ambush in argument. 5 

As we agree in one point, that- misbehaviour. and 
misdemeanor are convertible terms, Jacob’s Law 
Dictionary, which quotes the language of Judge 
Blackstonein his commentaries, has been recurred 
to for a definition of a misdemeanor. Let us. try 
the conduct of Judge Chase by his text. “A crime 
‘ or misdemeanor (says Judge Blackstone) is an 
‘act committed or omitted, in violation.of a pub- 
‘lic law. either forbidding or commanding it.” 
“This general definition comprehends both crimes 
‘and misdemeanors, which properly speaking are 
‘ mere synonymous terms.” 

There is a public law that prescribes the follow- 
ing oath which Judge Chase took on his entrance 
into office; 1 vol. p. 53. “Ido solemnly swear, 
‘ that I will administer justice without respect to 
‘persons, and do equal right to: the poor and the 
‘rich, and that I will faithfully and impartially 
‘ perform all the duties incumbent on me asa judge 
‘ of the Supreme.Court, according to the. best of 
‘my abilities and understanding, agreeably to-the 
“Constitution and laws.of the United States.” 

Who that reads this solemn and impressive 
provision, and looks at the plenary evidence we 
have before us, can hesitate to pronounce the re- 
spondent guilty of violating a public law, which 
he was bound by the most sacred of all human 
obligation, tó execute with fidelity ? | His oath in- 
| formed him that the law, like the Gospe 
respecter. of persons, and yet what hi 
[held in--his. conduct, when a poor, 
Fries, or a wretched Callendér-was 
upon a criminal charge? [appeal 
mony which I. shall. by-an 
whether his a 


ment. upon, 
iat he:marked 
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them out as victims to be sacrificed on the altar 
of. party. 2-Sir, I cannot believe that gentlemen 
will seriously contend that the expressions “faith- 
fully and impartially to perform his duties,” have 
no.definite meaning; that conduct grossly preju- 
diced, aid the most shameless partiality, shall be 
considered as no .violations of his solemn oath. 
If they did, I have.too:exalted an opinion of the 
good sense and discernment of the court to be- 
lieve they would‘countenance such an idea. Their 
import is certginly. plain and obvious, without re- 
curring to the black-lettered lore for explanation. 
What, then, was the conduct ‘of the respondent 
to Fries, if testimony not only unimpeached but 
unimpeachable is to be believed? -Was he not 
prejudiced both against the unhappy prisoner and 
his case, which:he had from a superabundance of 
zeäl completely prejudged? Or, sir, when he 
declared Callender ought to be hung, and set off 
with his miserable pamphlet in his. pocket, ready 
scored for his purpose, and proceeded in the most 
arbitrary manner with his trial, was he impartial, 
or was he not guilty of the most manifest and 
daring partiality’? “Shall he be guilty’ of all these 
outrages against the plain language of a public 
statute, which combines the obligation of an oath 
with the sanction of a law, and yet be innocent 
of any crime or misdemeanor? If gentlemen 
will hold up the acts of Congress in one hand, 
and the acts of Judge Chase, proved. by the testi- 
mony, in the other, they will see and be satisfied, 
that within the’ strictest legal definition he has 
been guilty of repeated and aggravated violations 
of public law, and therefore. unquestionably of 
crimes and misdemeanors. 

The Constitution, however, is- declared to be 
emphatically the supreme law of the land. This 
sacred instrument he was bound by a twofold 
oath to preserve inviolate. All executive and 
judicial officers of the United States, independ- 
ent of their oaths of office, are bound by oath to 
support the Constitution— Art. 6, sec. 3. 

By the seventh article of the amendments of 
the Constitution, which have been duly ratified, 
and therefore now: form part of that: instrument, 
it is declared, that. “In all criminal prosecutions 
‘the accused shall enjoy the right to a speedy 
‘and. public trial, by an impartial jury of the 
t State and district. wherein the crime shall have 
f been committed, which district shall have been 
t previously ascertained by law; and -to be in- 
t ened of the nature and cause of the accusa- 


crime, ap 
decide on th 


| been urged and 
at | opposed to. Us. 
-| been suecessfi 


and law, which they have indubitably the right 
to decide, agreeably to the express and positive 
provision of the Constitution. This right, there- 
fore, is an original right, flowing from the highest 
authority. It is beyond doubt a principle and 
not an incidental right. It is nota right inciden- 
tal to the trial, but it constitutes the trial itself; 
for there can be no other trial in the case but by 
jary. : i 

Fhis same amendment guaranties to the ac- 
cused the assistance of counsel., How important 
is this privilege, when it is recollected that vet- 
erans of the bar are generally selected to prosè- 
cute. The situation too of. an innocent man, 
charged with the commission of a crime, is deli- 
cate and embarrassing. It excites frequently ap- 
prehensions which unfit him for making a- de- 
fence. I feel. myself compelled. to declare, upon 
the authority of the testimony in this case, that 
the respondent: has been proved guilty of viola- 
ting the supreme law of the land in those great 
essential provisions." He has deprived accused 
individuals of a trial by jury; for he would not 
suffer the jury to decide, or even to hear argu- 
ment on the subject of the law, and he has de- 
prived them of the benefit of counsel by conduet 
which drove counsel from the bar. This. has 
happened in more than one instance, and above 
all, an injured fellow-citizen has been stripped of 
his invaluable privileges in a capital case. Is this 
imagination or is it reality? Let the recorded 
testimony determine. If, however, I am correct, 
must I not have satisfied this honorable Court, 
agreeably to my promise, that taking the learned 
counsel’s own definition, and relying upon his 
authorities, I have demonstrated that the accused 
has been guilty of crimes and misdemeanors. 
But have I not gone further, and shown that he 
has been guilty of high crimes and misdemean- 
ors, and such as disqualify him for a seat on the 
bench, so as to come fully within the rule which 
he has laid down ? i 

God forbid that it should be said, when a judge 
is guilty of grossly violating not merely a public 
law, but the supreme law of the land, nay, a law 
which he was bound by two.solermm oaths to sup- 
port, he is not guilty of any crime or misde- 
meanor ; or that when he violated this supreme 
law which he is thus obligated to respect, for the 
purpose of depriving a fellow-citizen, accused of 
a capital crime, of the benefit of counsel, and the 
inestimable right of trial by jury, he shall not be 
declared guilty of high crimes and misdemean- 
ors, which evince a want of integrity, and mark 
a depravity of heart that completely disqualify 
him for a judicial office. a 

I have now finished my observations in reply 
to. the preliminary objections which have been 
made to this mode of proceeding, and have been 
reluctantly compelled to discuss them at much 

reater length than I at first contemplated, from 
the zeal and pertinacity with which they have 
insisted on by the learned counsel 
- Under the impression that I have. 
: ccessful in this undertaking, I shall hasten 
| to the investigation of the articles themselves. 
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To the observations which Have already fallen | mentary on the law applicable to this article, 
from me on the subject of the technical refined | that I am sensible he must have removed the 
exceptions that have been taken to the language| great mountain of objections which overshadowed 
of the articles, I shall only add a remark or two | for a time this part of the case. My share of 
in reply to what fell from one of the counsel, | duty is therefore considerably ‘diminished. It only 
(Mr. Lee,) when commenting on the 5th and 6th | remains for mé to add a brick or two to the wall 
articles. , which he has erected, and- to answer some of the 

He appeared to consider the House of Repre-| remarks of the learned Attorney General of Ma- 
‘sentatives bound down to the same strict and|ryland, and his eloquent colleagues, Mr. Harper 
echnical forms required in the ordinary courts of | and Mr. Key. i Mt 
justice. Even there I believe suitors are too often} On questions of fact I shall rely principally.on 
caught in this miserable net, which is calculated | the admissions contained in the answer, and shall 
to hold a shadow and let the substance escape. | not detain this Court with adverting to the vol- 
But the legal maxim, if I am correctly informed, | ume of evidence which has been taken, unless 
applicable to impeachments, is, that they whose | where the respondent has: thought proper to deny 
duty it is to present them, may-speak in plain, | any material part of a charge. I believe his own 
common language, loquendum wt’ vilgus—F oster | answer confesses substantially the truth and cor- 
389, 90; 2 Woodes. Lect. 607. I-believe if we] rectness of the principal facts on which the arti- 
were to try the articles either by the test of tech-| cles rest. This Court will require no stronger 
nical nicety, or the standard of common sense, | evidence, I presume, than the admissions of the 
‘they would be found on examination correct-in | party, deliberately recorded by himself. When 

‘and ‘substance. The articles’ particularly | he deniés facts, it is his duty to support such de- 
xcepted to charge the respondent with commit-| nial by the necessary’ proofs. But taking. thesan- 
ting acts in violation of certain public laws of | swer altogether, though a masterly performance 
the United States, either enacted by Congress or | in point of style and language, in my humble 
adopted by their statutes. If this be nota suffi- | opinion, it gives a death wound to his case. 

cient allegation of criminality, I know not what} It appears that Fries had been tried in the year 
would constitute an offence. Suppose an act of | 1799, before Judges Iredell and. Peters, and \con- 

Congress were made to punish an assault or bat- | victed of the crime of high treason. His coun- 
tery committed-in any place within their exclua- | sel afterwards moved for a new trial, on the 

sive jurisdiction, and an indictment were to state | ground that one of the jury had been prejudiced 
the fact to have been committed; and allege that| against him. That he had not in fact been an 
it was done against the act in such case made | impartial juror in thecase. Thecourt, consisting 

and provided, it would certainly be held sufficient | of the same judges, upon argument, ordered a 
in any court of criminal judicature in the United | new trial to be had. A new trial, according to 
States. _ | the best authorities, is “a rehearing of the cause 

‘In examining the various articles of accusa- |‘ before another jury, but with as little prejudice 
tion, I will consume no. more of your valuable | ‘to either party as if it had never been heard be- 
time than the intrinsic importance of the subject |‘ fore.” In this light Judge Chase: should have 
absolutely requires. lam not standing in an or- | considered it. He ought to ‘have gone to Penn- 
dinary court of justice. Ido not consider my- | sylvania with a mind. totally unprejudiced, and 
self arguing a case before an honest, but perhaps | viewed every circumstance of the case with the 
an unlettered jury. I feel myself addressing an | utmost impartiality. The very circumstance 

enlightened’ tribunal, composed of venerable and | which produced the second trial ought to have 
illustrious characters, who add to the native vir- | put him sufficiently on his guard. When anew 
tue of integrity, that intelligence and knowledge | trial has been directed, to use the language of the 
which is acquired by the study and experience of | respondent in his answer, “solely on the ground 

“years. Iam sensible. that I am addressing those | ‘that one of the jury” (a single man out of 
-Maore capable of communicating information to | twelve) “after he was summoned, but before he 
fie than I am of instructing them.’ ; ‘ was sworn on the trial, had made some declara- 

The. case of poor Fries, embraced by the first |‘ tions unfavorable to the prisoner,” how ought 
article, presents a melancholy picture, of which | an impartial judge to have felt and to have acted ? 

I must solicit you, painful as the object may be, | Mr. Chase, let it be recollected, presided in a court 
to take a view. From this gloomy spectacle you | composed of but two members. With this les- 

would naturally desire to avert your eyes, and I | son before his eyes, we find the respondent form- 
_ could wish for the honor of human nature that it | ing an opinion in his closet on the law of treason, 
had never been exhibited. But your duty com- | applicable to the case of poor Fries, and not.sat- 
: pels youto contemplate it, whilst mine compels | isfied with making up his.own mind on this sub- 
mae to portray it. - - - {ject, he- took care: to: bind the judgment s 
“In justice to my early acquaintance, (Mr. Hop- | associate, by obtaining his approb tion of that 

on,)-wħo. defended the respondent against | opinion, which he reduced to writing for the pur- 
rge; Ī must observe, thatthe task assigned | pose. This irregular and reprehe le measure 
‘ax: performed with: great ability and ad-| was adopted. before the hot rial. arrived, 
But my learned friend, (Mr Nicholson,) | when the man whose life w ake was to be 
s observations, presented: ‘ele: a subject d his existence. 
éouviction; has been 
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defended on plausible grounds, and. by. subtle re- 
finements. |... ; Satay 

The respondent in his answer-and the learned. 
counsel in their defence have endeavored to prove: 
that this conduct was net only right, but perfectly 
proper..and correct....Among the various pre- 
texts eagerly laid hold of to justify this novel pro- 
cedure, they urge as a-reason for prejudging and 
despatching.a capital case, the. multiplicity of 
civil business pending in the same court! I will 
forbear to inguire into the facts. on this- point, 
though. F believe there is not a spark of testimony 
to prove the allegation to its full extent, because, 
if the docket-had been loaded with civil. suits, it 
would. form no. excuse for hurrying though a 
eriminal:trial, on the issue of which the life of 
a fellow-citizen depended. That cause must be 
bad indeed that requires to: be propped by.such mis- 
erable expedients.. When I first read this passage. 
in the answer, it-struck me with astonishment, 
and excited a burst of indignation. which it is my 
duty to repress...“.A multitude of civil business 
f is depending, and therefore I must make up my 
‘ mind conclusively on the law in a capital ‘case, 
t before'the proper season arrives, without hearing 
‘a single word from the prisoner or his’ counsel 
‘in defence!” The learned judge certainly did 
not reflect on the effect of such an excuse, which 
instead of palliating his: conduct, aggravates it. 
That he was ina great hurry, every part of his 
conduct proves, From the- opinion, a copy of 
which is annexed to his answer, it would appear 
that he did not intend to. make it public, at least 
until after the jury had been» sworn and Fries 
wason his trial... In that we find these expres- 
sions: “The court heard the indictment read on 
“ the arraignment of the prisoner some days past, 
“and just now on his trial, and they attended to 
4 the overt acts stated in the indictment.” 

This honorable Court will recollect that the 
whole ‘current of the testimony proves, and the 
defendant in his answer admits, that he de- 
livered the papers containing this éx parte 
opinion before Fries’s. trial commenced. Such 
was his eagerness to despatch the case, with a 
view, he says, of reaching expeditiously the civil 
list. As if gifted with the spirit of intuition and 
with an infallible judgment, he seems not to have 
proceeded on the principle of castigatque audit- 
que, but to have improved even upon that model, 
considering it not necessary for him to hear ar- 
guments at any stage of a cause, for the purpose 
of forming a correct-opinion. His counsel.ask us 
whether it be a fault in a judge to have a pro- 
found knowledge of the law, which will enable 
him to decide promptly any.question that ma 


Sir, T hope always to see more of profound legal 
erudition and extensive information on the bench, 


A : lust pronounce a ptis- 
‘}Coner guilty guilty; for to say thetratb, it 
were the most unhappy case that could be-to.the 
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disqualified to hold any other under the United 
States, would he not have said, and with great 
justice too, that you had prejudged his case? 
The refined distinctions so eloquently urged to 
excuse his own conduct, would ‘have vanished the 
moment the reality was experienced. ‘The splen- 
dor of his sophisms, which have sometimes almost 
dazzled our eyes, would have been obscured by 
his own feelings. The instant the case was made 
his own, his. conduct. would have furnished us 
with all the evidence and all the arguments that 
would have been required: Had this court acted 
in such a manner, it would have given the re- 
spondent a volume of explanation on the subject 
of prejudging the law, which one of his counsel 
(Mr. Hopkinson) has stated he did not understand, 
But, thank Heaven, this tribunal has’treated the 
respondent with that indulgence which is due to. 
individuals: in his situation. - They have given 
him thefull benefit of our equal laws. They 
have acted upon the humane and benevolent prin- 
ciples of our code, which presumes every man 
innocent ‘until he is proved tobe. guilty. “The 
laboring oar is on our side, and unless we satisfy 
the Senate by plenary evidence of his guilt, they 
must and will, I trust, acquit him: >- 

The examples of Lord Chief Justice Eyre and 
of Judge Iredell, in the charges which they have 
delivered to the grand juries, havé been refer- 
red to, for the purpose of shielding the respond- 
ent. The cases are utterly dissimilar, and‘bear 
no analogy or resemblance to each other. Their 
| charges contain a general definition or description 

of those offences which come under the cogni- 
zance of a grand inquest. When they do advert 
from peculiar circumstancss to particular cases, 
the opinions they express are always subject'to 
correction ; for whoever heard of a judge refusing 
to permit the counsel: for an accused individual 
to controvert any doctrines delivered in his charge 
toa grand jury? ‘This‘was not the conduct òf 
Lord Chief Justice Eyre or Judge Iredell. What- 
ever sentiments they may have expressed in their 
charges, they were open to conviction, and pet- 
mitted the counsel to indulge themselves in all the 
latitude of argument they considered necessary 
to their client’s defence. Would to God, that the 
respondent had imitated the examples which his 
own counsel have held up to our view! f 

As the learned judge had formed this ex parte 
opinion, to which he was determined. to adhere, 
his advocates. make a merit of his revealing it at 
the period he did, and they informus that he 
might have kept it locked up in his own ‘bosom, 
of which he alone kept the key, and have divulged 
it when it was too late to counteract it. But the 
express purpose of opening ‘the budget was, 


‘judge, if he at his peril must take upon him the 
‘guilt or innocence of the prisoner, unhappy also 
$ for the prisoner; for if the judge’s opinion must 
“rule the verdict, the trial by jury would be.use- 
“less.” I think I tread on ground which can 
neither be removed nor shaken, when I assert the 
ungualified right of the jury in Fries’s trial to 
decide’ the law equally with the fact, because, 
added to all the rest, I have the respondent’s own 
authority in support of the position. 

Suppose then that Judge Chase had not been 
so eager and in such great haste to display the 
offspring of his profound, legal reflections. That 
he had been patient enough to wait as he origi- 
nally designed, as appears in his answer, “until 
‘after the petit jury should have been empan- 
‘elled and heard the indictment read to them 
‘by the clerk,” and the jury, “before the district 
‘ attorney should have stated to them the law on 
“the overt acts alleged in the indictment as it 
eappeared to him ;” had presented a set of ‘papers 
to. the court and counsel on each side, containing 
‘their decided opinions of the law, that the overt 
acts stated in the indictment did not amount to 
treason agreeably to the Constitution. That they 
would not have this law controverted, nor suffer 
any cases of construction in the British statutes 


ch isits peculiar 
when ‘an opin- 
ion is once formed ón any subject, itis extremely 


guilty in law emea 
for which he oug fic 


office ind 
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‘marched thither with that avowed object;. but 
finding the garrison prepared-for defence they 
filed of Ogos ; ee 

They assembled. after- the proclamation, and 
‘after the militia were ordered to march. They 
avowed an intention to resist. They compelled 
the Government to negotiate. The leaders, Brad- 
ford: and Marshal, fled: on the. approach . of the 
army; and the insurgents generally accepted’ the 
terms.of amnesty, as in a case of treason. -The 
army was, however, maintained for sometime in 
the countrys o |. ee age 

In-the last, the. people were illiterate, ignorant 
of the laws’and language. They did not con- 
spire to act themselves, but to prevent particular 
inferior officers from acting, by making the assess- 
ments in particular townships. oats 

They acted likea mob, in obstructing the prog- 
ress of the officers by threats, hooting, &c., and 
once they took an .officer’s tax list or papers, but 
immediately returned them. Pie Sees Sites Se 

They assembled. expressly to release or rescue 
a particular set of prisoners whom they called 
their neighbors. ; R SE 

They rescued the prisoners, and withdrew with- 
out injuring or attempting to injure the marshal, 
or the tax officers Who were at Bethlehem. 
` They never suggested the idea of resisting the 
army. They dispersed as soon as the proclama- 
tion was issued, and they never met afterwards. . 

The distinctions are striking and obvious. ` 

‘In the insurrection of 1794, the object was 
general; in the-riot of 1799, it was particular. 

In 1794, the insurgents acted as assailants; the 
rioters of 1799 stood on the defensive, and -only 
+ obstructed the officers in attempting to act. . . 

In-1794, the design of attacking a fort and re- 
sisting the army was deliberately formed, and 
overt acts committed to carry it into. effect; in 
1799, the idea of attacking or.resisting the mili- 
tary power of the Government never was sug- 
ested. ; sagt 

In 1794, the sedition act had not provided for 
combinations to impede the execution of-a par- 
ticular law: In 1799 that act was in existence. 

‘In 1794, the outrage extended to the seizure of 
the marshal to prevent his executing any process. 
In 1799, it was confined to the release of a partic- 
ular set of friends and neighbors. ee 

The precedents, therefore, of Mitchell and Vigol, 
which have been so much relied upon, did not, I 
humbly submit, apply to the case of poor Fries. ` 
But the defendant :has dwelt much on the opinion 
expressed by Judge Iredell, in his charge: to, the 
petit jury on the former trial of Fries, notwith- 
standing the verdict was set aside, which was 
given on that occasion, and Judge Chase should 
have proceeded on the second trial, as little pre- 
judiced by any opinions on the former, as if such 
trial had never taken place. -It appears from, the 

testimony of Mr. Dallas, that so confident was he 

el Neville’s house, marched | of the broad difference between the cases. of 1794 
summoned him to sur- jand. tin the first trial he did not advert 
use, and destroyed | to th ecting that they would be 
Braddock’s field; considere edents for the latter. When he 
nat Pittsburg; | found, by” » of Judge Iredell, that he did 


difficult to correct it, though erroneous. When 
onee, therefore, the judgment was rivetted against 
the. prisoner, before the season. of exertion in his 
behalf. comes round, the tongues of angels would 
have been insufficient for the task of changing it. 
> The aid of precedent has been called in to just- 
ify this wide departure from. principle, and.it is 
contended that thé opinion: was.correct-in point 
of law. My honorable friend (Mr. Randolph) 
has detected:and. exposed the fallacy of this spe- 
cies of justification, I will remark thata great] 
and respectable character (Lord Mansfield) has 
observed, that he is a most unrighteous and wicked 
judge who decides without hearing both sides— 
even. when he decides correctly—because his 
judgment is the effect of chance or accident, and 
not the result of a fair, full,and-impartial investi- 
gation... Precedents, let me observe, do not make 
the law, they are merely evidence of it; nor is 
the law to be absolutely. decided. by precedents, 
` judicandum est legibus,nonexemplis. “If a judge 
“conceives that. a judgment given by a former 
‘court is erroneous, he ought notin conscience 
‘to give the like judgment, he being sworn to 
‘ judge according to law,” says Lord Chief Justice 
Vaughan. But Judge Chase declares that, had 
‘the differed in opinion from former precedents, 
even-in a capital case, he should have held him- 
self. bound by them. But here let me ask what 
are those precedents to which he. subscribes ?.. It 
is not my intention to go at full length into the |. 
discussion of them, or.comment at large on the 
law of treason. . My object is, on this interesting 
occasion, to.enter a solemn protest. against doc- 
trines which would entail.on us all the construct- 
ive treasons of: another country, and to assign i 
a few words ‘the reasons of my opinion. Lam 
not to be deterred from my duty by the assertion 
that no counsel of eminence would controvert the 
principles laid down by the respondent in his ex 
parte opinion, more especially when characters of 
such high standing at.the bar as Mr. Lewis and | g 
Mr. Dallas, have honorably and conscientiously 
opposed such monstrous doctrines. The Western 
insurrection, in Pennsylvania was materially dif-, 
ferent from the momentary disturbances in the 
counties of Bucks and Northampton. The prece- 
dents which arose from one could not be applica- 
ble to the other, and.the cases of Mitchell and 
Vigol, which have been cited, are readily distin- 
guished from that oF. Fries. 

In the first, the combination was formed and 
organized to seize ail records and papers, and. to 
destroy all offices, to expel ail officers in the whole- 
survey. The insurgents. traversed the country 
armed, seized papers. attacked offices, and drove 
officers out of the country. © Pace 

They seized.and imprisoned the marshal, who 
escaped and returned to Philadelphia by a eireu- 
itous route. o o oie E 

They assembled at 
the attack upon G 


Cooche’s fort, consulted on 
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unexpectedly rely upon them, his intention was, | 


in:the second trial, to direct his. arguments to the 
manifest distinctions between them. ` In this, 
_ however, he was. disappointed by the arbitrary 
conduct of thé defendant. Under these circum- 
stances, can this case be considered binding and 
obligatory ; or, is a single precedent to make the 
law, and absolutely prevent counsel from contro- 
verting it? = 
> The learned judge bolsters up his opinion by 
stating that, it is in conformity to the uniform 
opinion of British judges since the Revolution of 
1688, But these judges were bound by all the 
precedents which had previously occurred. And 
is every baneful exotic to be thus transplanted into 
our soil? If they are, I trust, however they may 
flourish in their native land, they may witherand 
die in our clime. The Constitution defines trea- 


son; and to that. instrument alone we should! 


look for a complete description of the crime. 


Those illustrious characters who: formed it, no 
doubt supposed they gained a great point in thus 
ascertaining with precision the offence. The 


precedent, Montesquieu justly observes, for the 
crime of high treason tobe indeterminate or un- 
certain, ‘is. of itself sufficient to make any Gov- 
ernment despotic. The text of our Constitution 
is sufficiently plain without any British glossary. 
Let me earnestly recommend, on this point, with- 
out reading them myself, the perusal of the ob- 
servations of a learned and excellent judge (Mr. 
Tucker) the pure ermine of whose character is 
not sullied by a single stain, contained in his edi- 
tion of Blackstone’s Commentaries. On this 
American stock shall we ingraft-every scion which 
we can procure from the luxuriant upas of Eng- 
land? No, sir; I trust there will be found inde- 
pendent judges who will prune away such unnat- 
ural branches, and restore the original purity to 
the Constitution. 

The Court will indulge me, at this stage, with 
a few observations in reply to the authority from 
Keelyng, cited by one of the counsel (Mr. Hop- 
kinson) and-which I had nearly omitted. They 
must have'been-extremely pressed when they had 
recourse to'this case, where the Judges, the Attor- 
ney General, andthe: Solicitor General for the 
Crown met together in conclave to decide the 
fate of those accused of treason. -Need I remind 
this intelligent Senate that this shameful transac- 
tion, this gross prostitution of justice, took place 
before the Revolution, and just’ after-the restora- 


is no offence, 
flagrant, whic 


‘| has been quoted, on the former trial, permitted it 


ported. . But, sir, to produce a case which happen- 
ed before the Revolution -of.1688, to excuse the 
conduct of-a judge who refused to hear authori- 
ties read prior to that period, is, I must confess, a 
singular incident in this trial. Independent of the 
‘consideration: that the court themselves had thus 
predetermined the case.of the unfortunate Fries, 
what must have been. the effect on the minds of 
the jury summoned on the panel, who were pres- 
ent when this ex parte and extra-judicial opinion 
was published to them: and to the world?’ The 


-agitation produced at the bar has been described 


by the witnesses in such a manner, that you are 
capable. of contemplating the.sum, and of esti- 
mating the fatal effects which it must have neces- 
sarily produced in the case of the prisoner. 

I contend, therefore, from the respondent’s con- 
fession, and the testimony, that he is guilty of the 
first specification, contained in- this article ; that 
he unfairly, and in violation of the plainest rule 
of duty, .prejudged the case of Fries, without any 
reasonable excuse, much less justification for so` 
doing. i sagen, fh Pus Bg aa 

Not contented with. prejudging the cause’ and 
prejudicing the minds of the jury who were to 
try the issue, he proceeded still further, with ad- 
venturous strides on untrodden ground. Appre- 
hensive that a single ray of argument must dispek 
the mist which he had raised, he determines that 
the counsel assigned by the court themselves shall. 
not controvert before the-jury the opinion deliv- 
ered in writing. They were directed to address 
themselves to the court, who would not, if we 
believe Judge Chase himself, in his answer, alter 
their-opinion on the subject. And yet the respond- 
ent admits, the undoubted right of the jury to.de- 
cide both law and fact. l er 

It appears, from the history we have received 
of the case, that the counsel for Fries, knowing 
that the Attorney for the: United -States would 
rely on cases decidéd in England since the Revo- 
lution, wished to trace them to their origin. Itis 
a fact which will not be disputed, even by the re- 
spondent, that, since the Revolution, the British 
judges have held themselves bound by the author- 
ity of cases previously decided. Sensible, then, 
that the determinations which resulted from the 
sanguinary precedents which the rude decisions of 
barbarous ages had established, would be urged 
against their client, the counsel for Fries desired 
to go to the fountain head, to expose the poison- 
ous source from which such streams flowed. Is 
there any member of this Court who can, for a 
moment, hesitate to pronounce.their conduct. cor- 
rect on this point ? Judge Iredell, whose example 


to be done. f 
The advocates of Fries wished-also to dr: 


on of the repre 
Sta: 
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‘trial by citing and commenting on the statutes | cases from Rome, Turkey, or France!” In this 
‘of Congress.” The opinions. however, of three | emphatic manner did he persevere in preventing 
or-four British judges are entitled to great weight | any recurrence.to the rotten foundation on which 
and consideration. - Judges who never read or | the authority that the learned judge considered 


heard of our Constitution, but who paid the debt 
of nature before it existed. But the deliberate 
opinion of both Houses of ‘Congress, and. the 
President of the United States, evidenced by a 


solemn Legislative act defining and punishing the: 


very offence, in:my-humble opinion; which Fries 
had committed, was not to weigh a. feather in the 
seale...It might reasonably be supposed that the 
acts:of Congress, though not received as authori- 
tative and decisive of the question, would be re- 
spected, and no person could have. imagined that 
counsel were not to be. permitted to read them. 
The Legislative body contained, at that time, 
characters well versed. in Constitutional lore. 
The sentiments of men, however well acquainted 


as conclusive was built. Was this imitating the 
conduct of Lord Chief Baron Eyre? Let any 
gentleman peruse the trials: of the honest Hardy, 
the upright Tooke, and. independent Thelwall, 
andhe will be struck with the difference of. con- 
duct. . Throughout those trials the court leaned. 
to the side of ‘the prisoners, as if, in the beneyo- 
lent language of the law, they really were counsel 
for the accused. . They manifested a becoming 
indulgence to the celebrated characters concerned 
for them, and when Mr. Erskine, that distinguish- 
ed ornament of the bar, who is not more justly 
admired for his shining. talents than his inflexible 
unblemished integrity, by some animated obsere 
vations which proceeded from the warmth natu- 


with the provisions of the Constitution, asa mat- | ral in an honest cause, excited the feelings of the 
ter of study and of duty, were not to be expressed | Solicitor General, the President of the court com- 
before a jury,:to decide law.and fact, for. the pur- | plimented-him:for the zeal and ability. which. he 
pose of informing their consciences on legal top- | displayed in the cause of his clients. Messrs. 
ics. I. will.not detain you, by citing cases to | Lewis and Dallas both declare expressly that the 
prove that acts of the Legislature have been fre- |.respondent said that they musi address themselves 
quently: received to assist the judgment even when | to the court and not to the jury. Iacknowledge 
deciding on a Constitutional question. An able| that neither Mr. Tilghman nor Mr. Rawle, for 
cand upright statesman (Mr. Madison) has declared | whose characters I feel the greatest respect, recol- 
atan early period of the Government, “that as to | lect this particular fact, but surely this cannot 
<a: doubtful part of the Constitution, an exposition, | operate against the positive testimony of two wit- 


tmay come with as much propriety from the Le- 
“gislature as any other department of Govern- 
t ment.” < The wisdom of judges has not always 
been thought so. paramount to that of legislators, 


that they would not.even hear their opinions.- 


But, then, Fries was before the court, it was per- 
fectly irrelevant and highly improper to refer to 
‘an authority so’inconsistent with the closet opin- 
ion of the court. I have generally understood, in 
the little experience I have had in courts of jus- 
tice, that opinions given without argument are 
never to be relied on, and I question whether any 
counsel in any court of justice, except where the 
respondent, presided, would think of, producing as 
authority, the singular document, prepared in his 
chamber, in a case which he had never heard ar- 


gued. His able defenders assert (in the very face | 


of his own declaration, that his opinion could not 
be changed by any arguments) that the respond- 
ent was willing to hear the counsel for Fries. 
Such is the testimony of a witness, Mr. E. Tilgh- 
man, whose candor and impartiality are beyond 
the reach of suspicion, and to whom I give. the 
most implicit credit. -Fhe learned’ judge did ob- 
serve that, “nevertheless, counsel should:be heard.” 
Considering that he was resolutely determined 
never to Change his written opinion, one would 
suppose he: might have agreed that they should 
range as widely äs they pleased through the field 
of argument, and. could have. safely. permitted 
hem to talk until they: were satisfied. This, how- 


nesses; for though there may be an apparent con- 
tradiction to a superficial observer, there is no real 
difference between them. On the subject of posi- 
tive and negative testimony, let me refer this 
Court to what has already happened in the course 
of this very trial, where the advocates on both 
sides are attentively taking notes of everything 
which is said. The gentleman who closed: the 
defence (Mr. Harper) mentioned that one of the 
Managers had-stated: that an impeachment. was 
merely an inquest of office. “I believe there is not 
a Manager who recollects that such an observa- 
tion was made (unless it may be the gentleman 
who made it) and yet there is not one of us:who 
does not believe that it was actually made. It is 
precisely the same case with respect to the testi- 
mony of Messrs. Dallas and Lewis. There can- 
not be any exception taken,.on this point, to their 
evidence merely because the other witnesses have 
not the fact impressed on their recollections: Let 
me observe, further, that Messrs. Dallas. and Lewis 
particularly state that Judge Chase absolutely.de- 
clared that the acts of Congress should not be 
read; the same remarks, which have just. been 
made, will apply to Messrs. Tilghman and Rawle’s 
not recollecting that fact. By the Constitution 
every accused individual is entitled-to the benefit 
of being heard by counsel... If the court will not 
permit the jury to hear, or the counsel to speak, 
any language which they. do: hot approve, they 
deprive the accused at one.and the same time of 
the right of trial by jury, and of. the privilege.of 
+ being heard by counsel. The learned judge states 
| that the. juty have an undoubted right to decide 


o | both law and fact, but in the same breathdeclares 


| that he is to be the exclusive judge of whatis law. 
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argument, and before the-season of trial arrived, 
he should have recollected the memorable exam- 
ple recorded in Holy Writ. Even Omniscience 
would not condemn Adam without hearing him: 
“ Adam, where art thou ?”.. And shall man, 
i Proud man, - ee S 
Drest in a little brief authority, : 
Play such fantastic tricks before high heaven, 
As make the angels weep ?” mosey 
‘We find the respondent, after he had thus com- 
pletely stripped Fries of the panoply with which 
the Constitution and the laws of his country had 
clothed: him, informing the disconsolate prisoner, 
almost in-the very words of the execrable Jeffries 
to the unfortunate Sydney, that “ the court would 
bë his counsel, and by the blessing of God, would 
serve him as effectually as his counsel would have 
done ™ , Gracious heaven! what must have-been 
the'deplorable situation of the accused, and what 
the emotions of his mind at that awful moment? 
Before a jury prejudiced by the court themselves, 
deprived of their rights, without counsel and with- 
out friends, standing on the verge of eternity: His 
senses must have sickened at the scene, and “ex- 
piring hope reclined upon the tomb. But I will 
not attempt to portray it; my feeble powers and 
weak language lag far behind nature. I should 
do injustice to the subject, which you can better 
feel than I can describe. On your feelings, there- 
fore, I must draw for the deficiency of expression. 
It is truly singular that the respondent-should rely 
on the circumstance of Fries’s counsel retiring 
from the case, as a ground favorable to the pres- 
ent defence. This is taking advantage of his own 
wrong, because it so happened (for the ways of 
the Deity are inscrutable to the human eye and 
intellect) that his illegal and unjustifiable conduct 
rescued Fries from ‘the grave, after. he had con- 
signed him to an ignominious. tomb, and released 
the poor victim. which he had bound to the altar, 
Yes, there‘ was an overruling Providence who 
watched over the prisoner; there was, to use the 
language of the eloquent Curran, “a redeeming 
‘ spirit in the Constitution, which walked with the 
‘sufferer through the flames of the prosecution, 
‘and rescued him unhurt from the conflagra- 
tion.” The shameful occurrences on the trial 
of Fries reached the ears of the late President 
Adams. Through the then Attorney General of 
the United States, he requested from the counsel 
for the prisoners, a statement of the grounds on 
which they intended to rely had they been per- 
mitted to defend him. These were candidly and 
concisely, but with great clearness and perspicu- 
ity unfolded, and Mr. Adams, rising superior to 
the passions of the day and the folly of the times, 
with a firmness and humanity which did him/sinfi- 
nite honor, stretched the arm of mercy to: the 
devoted victim of party.. Sir, Iowill venture to 
| affirm, notwithstanding the confident: manner in 
which it has been asserted, that the respondents 


This really reminds me of the story of the sailor 
inthe play of the Tempest, who agreed that his 
comrade should be the Vicéroy-over the island 
provided he were Viceroy over him. Asit relates 
to the counsel: you may as effectually deprive a 
prisoner of this benefit by preventing their speak- 
ing on the points which they conceive material to 
the defence, or by a rude course of overbearing, 
insulting conduct toward them, which will totally 
disqualify them for the task, as if you were to nail 
their lips or clap a padlock on‘their mouths. Such 
‘was the conduct pursued by the respondent in 
Friess case that, I hesitate not to pronounce him, 
on the strength of the facts, guilty of depriving the 
unfortunate prisoner of the benefit of counsel, and 
the jury of their. Constitutional right. I do not 
‘contend that counsel should be permitted toread on 
a trial anything they please—an idle tale, a novel, 
or'a farce—totally irrelevant to the issue; but I 
assert and maintain their undoubted right, in the 
ease.of Fries, to read and comment at large be- 
‘fore the jury. on the statutes of Congress, and on 
those old precedents from which the modern ones 
sprang, like shoots from a parent stock, which they 
earnestly wished and desired, 

“When deprived of their Constitutional privileges 
they would not degrade the independent character 
of the profession by becoming the servile instru- 
ments of the court. They disdained going through 
the mockery of a trial, that their client might be 
hung according to form; and they retired with 
indignation from a tribunal which had reduced 
them to this distressing alternative. For this 
laudable conduct the Attorney General of Mary- 
land has been pleased to say, they ought to have 
been instantly committed to: prison. “What, sir! 
Send ectiusel to jail for insisting on their Consti- 
tutional right to address the jury at large on the 
Jaw in a criminal case, and on a trial for high 
‘treason, and for withdrawing when compelled, by 
conduet unequalled in the annals of jurispru- 
dénce;to.abandon the cause, of their client, and 
suffer professional ignominy and disgrace! So far 
àm I from subscribing: to this extraordinary opin- 
ion, that E thiùk the gentlemen who defended 
Fries deserved a civic garland or a laurel wreath, 
for their manly ‘firmness and dignified independ- 
ence. I was sorry, sit, tovhear from the lips of a 
Learned and respectable witness (Judge Winches- 
ter) that, in Maryland, it-is the uniform practice 
in’ criminal cases to take the judgment of the 
court on*points of law, and that although counsel 
seriously differed from them in opinion, it would 
be thought: a: high: breach -of professional deco- 
gum to attempt-to controvert the point before the 
jury.: When, however, I puta case of gross and 

alpable error inthe opinion: of the court, on a 
trial for a capital offence, and asked the witness 
_Awhether he would not then argue the case before 
th 


in questioning that 
Mr. Adams in my 
ct, of whichd:feel - 
peak-in terms. of 
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panegyric too lofty. As I cannot add tothe eulo- 
gium of my honorable friend, Mr. Randolph, I 
will not; by any feebleness of expression, take 
from it. Is the respondent entitled: to any share 
of the-merit of this great and good-action? Did 


he intercede at the seat of merey-? And yet, be- |- 


cause the life of Fries:was saved by the justice 
and humanity of Mr: Adams, his counsel would 
almost persuade’us that Mr. Chase had this object 
in view, when -hé adopted the conduct which he 
exhibited on. the’ trial. He deprived him of an 
impartiäl- trial by jury, the adamantine chain 
which’sectres the life of a fellow-citizen, and sus- 
pended his existence on the slender hair of Execu- 
tive discretion,‘and his counsel make a merit of 
the deed!" at 
‘Taking’ the conduct of the respondent alto- 
gether, in that unfortunate ease, which will be 
yemembered as long as virtue is revered or vice 
deplored, it exhibits a stupendous colossus of judi- 
cial despotism and legal injustice, which, stand- 
ing with one foot fixed on the rights of juries and 
the other placed on the privileges of the accused, 
bestrode. the prostrate Constitution and laws of 
the land, and with a look more fatal than that of 
the basilisk, threatened- to destroy the liberties of 
our country, - pote, 
The case of Fries was succeeded by that of 
Callender. There is seldom one act of crying 
injustice without being followed by another. It 
is the misfortune, if not the fault, of the respond- 
ent, that his conduct compels us to unfold’ more 
than’ one solitary case, in which he grossly vio- 
ated his duty and the laws of the land. 
"Callender had ‘written a` book, which. I never 
saw until- since the commencement of this trial. 
A wretched performance, which ought never to 
have excited in the breasts of the honest support- 
ers of the late Administration any passion but 
contempt. They should have applied to it the 
memorable: declaration of one who once figured 
in political life, “a wise and virtuous Administra- 
tion is not tobe battered down by mere paper 
-shot.” The respondent, it appears, was furnished 
by one of his present: counsel, (Mr. Martin,) when 
in the act of setting off for the district of Virginia, 
witha copy of this formidable work, which threat- 
ened destruction, in his opinion, to the Federal: 
fabric. The book was ready scored to his hands, 
so that, with-a single glance, he might discover 
the fatal passages. With this volume for a “vade 
mecum, or travelling companion,” he proceeded 
to ‘Richmond to hold a circuit court. Soon after 
his arrival a presentment was made and an indict- 
ment: found against Callender... The miserable 
object of persecution was hunted upand down the 
country. “At length he was discovered bythe 
marshal and brought into court. “Po the ‘indict- 
ment he-pleaded:not guilty, and able'and eminent 
counsel appeared to defend him. To avoid any 
dispute about test yin discussing this case, I 
shall rely implicitly on the evidence of their own 
witness; Mr. Robertsgn. - 
is comprised by the second, 
: les, which specify t 
were:-co 


-of the law and of. 


ommitted in violati 


his duty as a- judge. -I shall-advert to the prom- 
inent grounds.of charge inthe order: in which 
they occurred on the-trial, without confining: my- 
‘self to the order in which they are stated in the 
articles. > j DE i 
Caliender not being prepared with the- testi- 
mony necessary to: substantiate his defence, an 
affidavit was filed in due form, which stated-am- 
ple grounds. to postpone the trial of the cause, and 
upon: which the court- ought certainly to, haye 
granted a continuance. One oi the counsel for 
the respondent has read arule of the Supreme 
Court, which declares. that they will consider.the 
practice of the King’s Bench as forming the out- 
line for them. -In the authority which I produced 
a few days ago, the general doctrine on the subject 
of postponing trials is laid down in a clear and plain 
manner. In the case of the King vs. D’Eon, the 
court of King’s Bench state very accurately the 
rule adopted for the postponement of a cause. It 
is only necessary to state in the affidavit that-a 
material witness is absent, whom ‘you have,uséed. 
your diligence to obtain, without the benefit of 
whose testimony. you cannot safely proceed :to 
trial, and that you expect to procure his future 
attendance. The affidavit of Callender stated the 
absence of witnesses whom he believed material, 
mentioned their names and places of residence, 
and the facts which he expected to prove by them. 
This was the very term when the indictment was 
found. What are the objections raised against 
the motion to postpone, founded on this affidavit, 
and the reasons urged in support of the respond- 
ent’s refusal to put off the trial? They are truly 
singular. One is a refined technical objection.to 
the form of the affidavit, because. it:does not state 
in strict legal language that Callender expected 
to be able to procure at a future time the attend- 
ance of the witnesses. But he states facts which 
prove on the face of them, that by postponing the 
trial he could obtain the benefit of their testimony, 
for he mentions the places of their residence, all 
of them within the United States. Isay the case 


-is stronger than if secundum formam, he.had 


sworn that he could procure their attendance. 
When he tells where they lived, the court must 
have been satisfied on this pointe However, the 
respondent assigns a curious reason, to be-sure, 
for his conduct.. If the witnesses who. were ab- 
sent were actually before the- court, and were to 
prove all that Callender had stated or expected, it 
would not have justified all the libellous passages 
that had been selected from. the book and thrown 
ivito.the indictment... How was Judge. Chase to 


| know but that Callender had testimony as to those 


points on which his. absent witnesses would: not 
have deposed ?- I have ever understood. it to be a 
sufficient ground of postponement, if a witness be 
absent who can prove any one material factina 


“cause, and I never yet heard of a court after being 


satisfied of this, attempting to ascertain whether 
there were other witnesses who would. prove all 


| the rest of the fatts necessary to substantiate a 
r fth | defence. This would-be: most: effectually. trying 
articular acts that. 


and-deciding a cause- upon- a motion which was 
intended to prevént the trial of it at that time. At 


HISTORY OF CONGRESS. 628 
Trial of Judge Chase. | 


before him, and not: by.any subsequent declara- 
tions of the counsel for Callender. Was there 
any legal cause of suspicion in the case, arising 
from any circumstances which have been related? 
The wretched author of a vulgar, miserable per- 
formance, had been presented, arrested: and in- 
dicted, and was about to be tried off hand, as if 
in a court of pie poudre, where business is des- 
patched as quick as you can shake the dust from 
your shoes, when his counsel exhibited an affida- 
vit of the absence of material witnesses, and moved 
the court to postpone his trial to the usual course, 
And though strong legal grounds are laid before 
them, this reasonable request is refused upon the 
miserable pretexts whieh have been assigned. 
Despatch appears to have been a favorite object 
with the respondent in criminal business. But 
this extempore mode of proceeding, this impromp- 
tu method of administering justice, when an ac- 
cused individual is praying-for time to collect the 
testimony necessary for his defence, is in perfect 
hostility with the humane spitit of our laws and 
the practice of every court with which Lam ac- 
quainted.` I have read-.asa maxim of.law,,that in 
capital cases no delay is long; and I should pre- 
sume, that in crimes of an inferior grade, a rea- 
sonable postponement, as the object cannot be to 
convict and punish innocence, ought certainly to 
be granted, and is enjoined in all the authorities, 
let us turn our eyes to whatever book of practice 
or precedent we may.. I am far from thinking 
that there may not be such glaring violations of 
the law by those who are presumed to be best ac- 
quainted with it,as at first blush to prove that 
they were intentional, and proceeded from impure 
motives, not from ignorance, but design. Sg 
Suppose a judge should -sentence any person 
to the pillory for an offence which was by law 
punishable with a small fine, or condemn him to 
the whipping post for a crime, the penalty annexed 
to-which was imprisonment. I presume in either 
case there would be no question about motives. I 
put these merely for examples, because I take it, 
whenever there is an unequivocal, glaring and 
manifest violation of any known principle, orsettled 
rule of justice, with which a man well educated 
in the legal science, and more especially one who 
possesses the viginti annorum lucubrationes, can- 
not be unacquainted, no doubt can arise whether 
he acted from honest mistake, or evil design. 
The case which was cited on this point by one of 
the counsel, (Mr. Key,) from Term Reports, does 
not apply on this occasion. That was an appli- 
cation to the court of King’s Bench for an infor- 
mation, which is a more summary mode of pro- 
ceeding than by indictment, and in such cases it 
is- the practice of that court, unless very strong 
grounds are laid. before them, not to interpose. their 
extraordinary power of granting an’ information, 
which deprives the accused party of the security 
and protection of a grand jury, and will compel 
the applicant. to resort to the ordinary remedy of 
| indictment. wate opeis At 
< Edo respectfully submit, for the reasons assigned, 
that the conduet- of th rned judge, in refusing 
jstpone. thi allender, was, a most 


is.further contended, that any person who. writes 
on: political subjects should have all the docu- 
ments, vouchers, and witnesses, at his elbow to 
prove the truth of any fact which he asserted. I 
have always thought that when a charge is pre- 
ferred against any man, it is time enough then to 
look for testimony to prove his innocence. In 
fact, there is no method which I know of by which 
he could procure the evidence of any individual 
until there wasa case depending. All the exparte 
affidavits he could obtain, this honorable-court 
know would be incompetent testimony. 

The respondent it seems was willing to post- 
pone it for a particular period, provided he would be | 
present at the trial. ` Nay; he would go all the way 
to Delaware, and return again to accomplish an 
object he seems to have had so much at heart. . In 
my humble opinion this part of the Judge’s con- 
duct proves stronger than almost any other of his 
acts, the motives which influenced him. If I were 
to select any one.circumstance-to prove that his in- 
tentions were improper, I would lay my hand on 
this. “I will--not postpone this important trial 
until the next term, because, according to the ar- 
rangement, I shall not then. be on this bench, but 
I will agree to delay it for a shorter period, and 
travel three or four hundred miles in order to ac- 
commodate Mr. Callender with my presence on 
the trial.” Did any lawyer ever hear of such con- 
duct? Did they ever-hear of a court adjourning 
to a particular, time, to try a single solitary case 
of a common misdemeanor ? 

Tread a case the other day from Bacon, where 
the trial of an indictment was postponed until the 
second term from that in which the motion was 
made. I referred to another case in Cowper’s Re- 
ports, where the court declared they would post- 
pone the cause for ever, as the witnesses were not 
within the power of the defendant, unless the 
prosecutor would agree that. their depositions 
should be taken and read as evidence. 

Let us suppose that Callender had stated in his 
‘affidavit that he could not procure the attendance 
of material witnesses, because the process of the 
court would-not reach them, and that the respond- 
ent himself had been of opinion that their testi- 
mony could not be taken by commission, the court 
possessing no such authority in a criminal cause. 
Ought he not under these circumstances to have 
imitated the humane example of a British judge, 
and tovhave told the District. Attorney that. he 
would. postpone the cause until he consented that 
their depositions should be taken. He preferred 
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manifest violation of the principles of law, and 
wasattended with such circumstances as- render 
it-highly improbable that it proceeded from a mere 
error in judgment. AURREREN 

Lets examine the subsequent.conduct of the 
respondent. And whilst-we view him progress- 
ing with the case, we shall-find:him at every step 
deviating more widely fromthe course which he 
ought to have pursued... 

It is in evidence; that a person (Mr. Basset) was 
called to the bosk-to be sworn as a juror, who sug- 
gested to the‘court facts, which, in-my humble 
opinion, réndered him incompetent for that office. 
This suggestion, was made from laudable motives. 
It proceeded from à conviction that he was not 
an impattial.juror, whose mind had received im- 
pressions unfavorable to the case of the accused. 
He candidly stated to the court that he had seen 
in the newspapers extracts, said to be taken from 
the work called the “Prospect Before Us,” and 
thatif the extracts were truly taken, he had formed 
an unequivocal opinion, that the book was a libel- 
lous publication, for he had made up his mind that 
the sedition law, as it is called in common par- 
lance, was perfectly Constitutional. This.very 
work was the foundation of the indictment, which 
we may reasonably suppose contained, if not all 
the passages which had been scored. by that pro- 
found lawyer the Attorney General of Maryland, 
a judicious selection.of those that were most ob- 
noxious and- offensive. . I undertake to state as.a 
correct principle of law, that pon an indictment 
for a libel, though particular. sentences may have, 
been: culled. by the prosecutor, the jury have a 
right to examine the whole publication, and to 
judge from the general context of the book, whe- 
ther the publication be criminal or not. This was 
universally allowed, even when the powerful tal- 
ents and commanding influence of a Mansfield had 
effected a monstrous innovation in the trial by 
jury, in cases of this nature; waen, like the de- 
fendant, (but recollect not in a capital case, as on 
the trial of- Fries,).he had reducéd the jury to 
mere cyphers, and had usurped their powers, and 
arrogated for the court the.right to decide what it 
was the duty and the province of the jury to.de- 
termine: The poor jury were to'be confined: to 
the mere fact of publication, and the truth of the 
inuendoes, and the court: were to ‘decide exclu- 


fang 
Since t 


were not tied down to the passages selected from 
the pamphlet, but were to compare the extracts 
with the whole publication, and judge for them- 
selves from the entire work, as to. the guilt or in- 
necence of the accused, and- Stockdale was ac- 
quitted.. If ajuror had formed an unequivocal 
opinion, that the work entitled the “ Prospect Be- 
fore Us” wasa libellous publication, he had in 
fact formed an unequivocal opinion on an indict- 
ment predicated on extracts, taken from‘that book. 
There is no logic which can destroy or evade this 
position, drawn from the facts. Observe the. sub- 
tlety, with which the respondent eludes the most 
obvious principles. . The question put by- him to 
the juror was, “ Have you ever formed ‘and dè- 
livered an opinion on. the charges contained in the 
indictment 2” Remember that the indictment was 
not read to him, in order that he might know what 
it contained, and having understood. its contents, 
be able to-give'a correct answer ;`he was called 
upon to declare whether he had formed and. de- 
livered an opinion on what he had never seen, nor 
heard read, and, with sophistry exposed to vulgar 
inspection, the learned judge proceeds to state, 
that “he never saw the indictment nor heard it 
‘read, and, if he had neither read nor heard the 
‘ charges, he was sure he could not form an opinion 
‘on the subject.” But how unjust. was the con- 
clusion which the respondent drew from his prem- 
ises; for the indictment which Mr. Basset never 
heard read, when he came to read it, might be 
found to contain those very passages: which he con- 
sidered as libellous; and how in the face of the 
fact, for the jurorhad decided * The Prospect Be- 
fore Us” to be a libel, and the “Prospect Before 
Us” Judge Chase knew himself to’ be the sole 
basis of the indictment. Let us suppose that the 
respondent himself, after scanning with eagle eyes 
this terrible publication, had absolutely made up 
his mind that it was libellous, and had afterwards 
been called upon as a juror, on an indictment 
against Callender, which he -had never seen. or 
heard read, but which in fact was founded on this 
publication. . Would he pretend to say, because 
he did not know what the indictment contained, 
that it was impossible he should have formed an 
unequivocal opinion on the charges which com- 
posed it? I-presume not.. Behold then the imposi- 
sition which was practised upon a juror, who had 
madeup his mind absolutely on the very question to 
betried. He might as well haveasked him whether 
he had formed. and delivered ah opinion on.any 
indictment, of which he had never heard. before, 
as one which he had never read, and of. the. con- 
tents of-which he was utterly ignorant. ‘To have 
asked Mr. Basset whether he had’ formed and. de- 
livered an opinion on. any particular case in-the 
books with which he was entirely. unacquainted, 
land if he answered from that.circumstanicein-the 
negative, to-have ordered him to be sworn, would 
have been just as proper asthe course the judge 
pursued. Mr, Basset had formed-an unequivocal 
opinion, that the publication for which Callender 
was indicted was. a libel; and: had delivered -this 
opinion to bring it completely’ withio-.the res- 
| pondent’s rule. “Someof the counsel have observ- 
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ed; that the objection was: not made by the ad- 
vocates of Callender, and-that it proceeded from 
a mere suggestion of Mr. Basset. And which is 
the strongest case? J apprehend that where a 
juror, conscious of his impressions, from. motives 
of delicacy, puts the court in possession of infor- 
mation, on which they were. bound ‘to act. Let 
me ask under these circumstances, whether Mr. 
Basset wasan impartial juror? And ‘doesnot the 
imperative language of the Constitution declare 
“that in all criminal prosecutions the accused shall 
“enjoy the right to a speedy and public trial by 
“an impartial jury P’? With this plain provision 


on my side, I want not the glossary furnished by: 


the authorities which have been. cited` by the 
counsel for the respondent. Nor can it.be neces- 
sary to enter into a critical examination of them, 
as we have a case determined in our own courts, 
on the motion for a new trial, made on behalf of 
Fries.: On that occasion, this honorable Court 
will: find, that all. the precedents relied upon 
at thistime were adduced and urged. . The pas- 
sages from Brooke, Roll, Viner and Trials per 
Pais, were cited "Phe law at large and the law 
abridged, were brought before the judges, who de- 
cided after a solemn argument in favor of a new 
trial. This single case is sufficient to overturn the 
authorities, in which the respondent’s counsel ap- 
pear:to repose such. implicit faith. What were 
the facts on the motioa for a new trial in Fries’s 
case? After a verdict of guilty, an affidavit was 
made that one of the jurors had said that Fries 
ought to be hung. Mr. Basset, this court will re- 
collect, in effect declared as positively that Callen- 
der ought to be convicted. Mr. Basset had formed 
an unequivocal opinion, that the publication for 
which Callender was indicted, wasa libel. - This 


opinion, to bring it completely within the respond- | 


ent’s rule, he delivered in open court at the mo- 
ment of being sworn asa juror. That certainly 
was giving an opinion that Callender ought to be 

unished,. But the juror in Fries’s case, when con- 
fronted: with the witnesses who. deposed to his 
declaration, denied having made use of the ex- 
pressions. imputed to him. 

I do therefore ‘most sincerely believe, that the 
respondent decided against the principles of law 
and the plain letter‘and spirit of the Constitution, 
when he directed Mr. Basset to be qualified as a 
juror-on the trial of Callender... He decided also 
against the just construction. of his own rule, eon- 
tainedin the question which he had addressed to 
the jury, and gave it an interpretation which ren- 
dered it equally-ridiculous and absurd. The ques- 
tion must have presupposed the juror acquainted 
with the contents of the indictment, and must 
have-been predicated on this principle. Any other 


supposition would render it not merely idle and: 


“‘nugatory to be put, but truly nonsensical; and: 
“yet the respondent made his being ignorant of the 
‘charges in the indictment the pretext for swear- 


delivery ofan-opinion-which he had previously 
formed, asset,:i 
which was pi 
publicly; ‘in of 


answer to. an interrogatory 


ing Hee on the jury. -So far as relates-to. the; 
jeli ; 


e, replied;tħat he did | 
‘onounce the opinion !*: 


which he had formed of “The Prospect Before 
Us,” from the extracts which he had seen in the 
papers. Here then is proof that he did deliver in 
the most solemn and publie manner an opinion 
on the subject, from which, on his oath asa juror, 
for he was just about to be qualified, he could not 
depart without subjecting himself to ignominy 
and the severest reproach. om 

The point is, I humbly conceive, too plain. to 
require any further comments, and I shall pro- 
ceed to another extraordinary circumstance which 
occurred on this trial, which I am sorry to say 
was characterized: by so many and such strange 
modes of proceeding, that I think we might safely 
challenge the profoundest researcher in the judi- 
cial history of England to furnish a parallel. Let 
me remark, that all the questions proposed to the 
witnesses, on the part of the prosecution, were put 
ore tenus. The tongue and not the pen. pro- 
pounded them. As soon as the examination be- 
gan on the part of the defendant, or. to. speak more 
correctly, before it commenced, the tables were 
turned, and the counsel: of Callender were di- 
rected to reduce to writing the questions which 
they wished to ask. Thisis proved to.beanovelty 
in trials of this nature. If so, was it an innocent 
novelty? ‘Why embarrass the counsel for the 
prisoner with an unusual and unprecedented reg- 
ulation, and compel them to do that which they 
did not require on the part of the prosecution. 
This. extraordinary measure has been attempted 
to be excused, because this honorable Court has 
adopted, though partially, the same rule upon the 
request of any of its members. The large num- 
ber of judges, of which this dignified tribunal is 
composed, rendered such a rule necessary and 
proper. It flowed from the very nature and con- 
stitution of this court, and is agreeable to constant 
and. general usage. The two cases bear-no:re- 
semblance nor similarity to each other.. The rule 
operates here qjually and fairly, let the question 
come from what quarter it may, whether from 
the Managers or the counsel, or whether it be pro- 
posed by. any member of this honorable body. 
The counsel for:‘Callender submitted to this new 
law of the court, promulgated at the instant. it 
was to be executed, and suited to the case before 
them. They reduce the questions which: they 
wished to ask Colonel Taylor to writing. Imme- 


diately an objection is raised against them. And 
if it were not already known to this honorable 
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passage itself contained two distinct, assertions, 
both of which had been charged with the proper 
inuendoes, to explain the intentions of the author, 
and the tendency of the expressions as highly 
criminal in the indictment. The District Attor- 
ney; itappears from the note taken by Mr: Robert- 
son of his argument, considered the term aris- 
toérat, used inthe common. political or party 
#eceptation, with the views of Callender as particu- 
larly offensive and libellous. Contrary to the pre- 
cipitate: opinion of the respondent, he-considered 
the. assertion that Mr. Adams was a professed 
aristocrat; a substantive offence of itself. Colonel 
Taylor’s testimony it was expected would go to 
prove the truth and justice of those observations 
of.Callender’s. It often happens that counsel are 
not accurately informed of all-that a witness can 
depose. From the questions drawn up in haste 
by Mr. Hay;‘to-be put to Mr. Taylor, the respond- 
ent drew the inference, but, in my humble opin- 
ion, very erroneously, that Colonel ‘Taylor’s tes- 
timony would not go the: whole length of sub- 
stantiating the facets necessary to évince that Mr. 
Adams was a professed ‘aristocrat, and that he was 
faithful and serviceable to the British interest. 
He thought it could only prove part, and there- 
fore rejected itas inadmissible. For this opinion 
Mr. Robertson states, that the judge declared that 
“he took the responsibility on himself, and risked 
his character on it”. His reasons were neither 
solid nor plausible. He stated that the-passage 
constituted ah entire charge, and every part of it 
must be proven, or none at all. Ifa person had a 
respectable witness as to part,and another equally 
respectable as to the residue, he would examine 
neither, because ‘singly ‘taken their testimony 
would not goto all the charge: It is seldom, in- 
deed, any party can make out his whole case by 
one solitary witness, and when it does happen it 
is always suspicious. When an individual is se- 
lected to-prove all that is required, agreeably to 
the rule of the respondent; no objection of this 
kind would ‘occur. - But is not that case much 
stronger where a number of witnesses appear, each 
ready to depose to'the particular facts within his 
knowledge, and where the sum or aggregate of 
their testimony furnished a complete answer to 
the charges, however numerous ? 

I may safely venture to say, that in the annals 
of any courts of justice or injustice under Heaven, 
such an exception: of testimony is not.to be found. 
The Chief Justice of the United States, a gentle- 
mah every way well qualified‘to judge, declares 
that-he never heard of such an objection before. 
It is without precedent, and in violation of every 
rule of the law of evidence.. The idea is too-ab- 
surd'to be dwelt upon. ‘It“is-too distorted in prin- 
ciple to admit of consisteney in practice. It is 
contraband in 


deavoring to show that the learned judge was not 
influenced by bad motives. For my part I con- 
sider it so flagrant that-I can ascribe his conduct 
to no other, especially when taken in connexion. 
with. the facts and circumstances proved by the 
evidence. This will lead me to make a few re- 
marks on the quo animo, with which :he acted 
throughout the whole of this transaction. On 
this topic the evidence is copious and: pointed. 
We have been charged with destroying the confi- 
dence of society; because we have given evidence 
of the declarations of the respondent made to Mr. 
Mason. These have been stated with all that 
delicacy which is‘characteristic of the gentleman. 
Ido not discover from the manner or the circum 
stances, that the respondent’s conversation with 
Mr. Mason was a confidential one. If I did; I will 
candidly acknowledge I should feel little disposed 
to trespass on the walks of private life: It was 
said to have taken place at an unguarded mo- 
ment, and that every unreserved expression should 
not be tortured into an accusation.” Let us bear 
in mind that the respondent was a judge of the 
land, and about to depart to Virginia to perform 
the duties attached to his office. He had then in 
his possession a copy of Callender’s work, and de- 
clared he would teach the people of Virginia to 
distinguish between the liberty and the licen- 
tiousness of the press, atid that if the State was not 
too much depraved to furnish a jury of good and 
respectable men, he would certainly punish Cal- 
lender. If we pursue him on his way to Rich- 
mond, we find him in the stage asking a perfect 
stranger whether he had ever seen “The Prospect | 
Before Us,” and expressing a wish that Callender 
had been hanged. He actually proceeded to Rich- 
mond with the scored book in his pocket, which 
was delivered to the jury, and Callender was con- 
victed and punished. It is said -by his counsel, 
that these declarations of the respondent’s were 
not made in earnest, they were mere jests. I sus- 
pect Callender did not find themso. Like the 
fable ofthe frogs, it might have been jest and 
sport to Judge Chase, but: it was cruelty to-him. 
Sir, I will not dwell longer on those unpleasant 
and painful cireumstances. This honorable Court 
can and will duly appreciate them. Much more 
might be said on this case, but I will leave the 
task to abler hands:than mine. My honorable 
friend will do ample justice to those-points which 
I have omitted. ` DERE 

From Virginia, flushed with:success and elated 
with his triumph over Callender, the respondent 
hastened to Delaware. The night preceding the 
day on which- the’ respondent was to ‘hold the 
court, he lodged at the village of Christiana, about 
five miles “distant: from the courthouse From 
this place he rode into Newcastle the next morn- 
ing with Dr. Wiliam MceMechin, who wassum- 
moned as a grand<juror to the court, and itis in 
evidence, was actually swori on the’panel. ‘This 
is the very man, who, it is represented, gave the 
respondent the information relative to the sedi- 
“printer. “As a grand -jutdr-it was his duty 

unicate to his fellows any offences against 
weof theland which had come to his kiow- 


635 HISTORY OF CONGRESS. 636 
j “Trial of Judge Chase. ars 


ledge, and it was the duty of the grand jury to 
present every criminal act punishable by the laws 
of the United States. Weare bound to pronounce 
that Mr. MeMechin put the rest of the grand jury, 
for he was sworn so to do, in.complete possession 
of all the information. which he communicated to 
the ‘respondent. With these circumstances, the 
respondent was perfectly well acquainted. He 
saw with his own eyes the very man empanelled 
on the inquest. who had opened the budget to him, 
and knew it was his duty to unfold. the intelli- 
gence to his brethren. The respondent proceeds 
to deliver an appropriate charge to the jury—a 
charge free from all those blemishes which stain 
a subsequent performance of the same kind. He 
presented to their view in. chaste and eloquent 
anguage the proper subjects for their inquiry. 
In my humble opinion it may have been equalled 
but never excelled. I considered it, according to 
my poor judgment at the time, a perfect model; 
the most finished piece in style and substance that, 
Lever heard addressed to'a grand jury. Had he 
stopped here he would have been an object of 
praise rather than complaint. Had he been con- 
tented with discharging his official duty he would 
have been entitled to our thanks, rather than me- 
rited an accusation. 

The grand jury retire to their chamber, and af- 
ter some time return to the box. To the credit 
of the then marshal of the Delaware district, I 
must observe, that he had manifested on that oc- 
casion, ey I know him uniformly to have done, 
even when the storm of party raged with the 
greatest violence) in the selection of his jurors, an 
independence. becoming the responsible station 
which he filled. They were not men of pliant 
tempers, nor were they carefully culled from the 
ruling sect, but chosen without respect to party, 
from the most respectable of both sides. It gives 
me great pleasure to speak of such conduct, be- 
cause I wish to hold it up asan example. The 
grand jory were asked by the clerk in the usual 

orm, “have you any bills or presentments to 
make?’ Their foreman respectfully answered 
they “had not.”. On this, the judge could no 
longer bridle his temper. He had anticipated 
perhaps a treat from the prosecution of an obnox- 
ious printer, and expected to regale his palate with 
afavorite dish. Provoked by disappointment, his 
passion. burst into aflame,.and he condescended 
to'stoop from his bench, for the purpose of seizing 
on his: prey. It was at this period he betrayed 
emotions so highly reprehensible, and so very un- 
suitable to the dignity of his situation. In a tone, 
well adapted to the exceptionable language, he 
observed to the grand inquest. “What! no bills or 
presentments?” This was matter.ofastonishment 
to-him, and he proceeded to make the observations 
-so-correctly described by Mr. Read, the District 
Attorney of Delaware, a gentleman of irreproach- 
able-life and. manners, whose character is not only 
unimpeached but unimpeachable, and Mr. Gea, 


observations I have made on positive and nega- 
tive testimony, T, will not. stop to demonstrate 
that everything stated by Mr. Read and Mr. Lea 
was said, though not recollected by some other’ 
witnesses. I will barely mention that all the 
extra-judicial remarks of the respondent were ad- 
dressed to the grand jury or to the district attor- 
ney. They must, therefore, naturally be presumed 
to have paid the strictest and closest attention to 
all that fell from the learned judge, and we have 
produced one of the grand inquest themselves, 
and the district attorney, to prove the language he 
used. I feel confident under these circumstances, 
that implicit credit will be given to them. Iam 
also convinced that.the statement made by the 
respondent is scarcely more favorable to his cause, 
‘The grand jury repeat, to the interrogatory put to 
them by the respondent, the answer which they 
gave to the previous question of the clerk, and re- 
quest additionally that they may.. be discharged, 
as many of them were farmers, and it was hay 
harvest, a very busy season with them: But no 
matter for that, the business of the persecution, 
for I will not say. prosecution, must go ‘on if pos- 
sible. .The judge would not discharge the grand 
jury on the first day, agreeably to general practice, 
as proved by Judge Bedford, though pressed ‘so to 
do. He proceeds to give them information of the 
seditious temper which had manifested itself in 
the State, and particularly in Newcastle county: 
a county, which, suffer me to say, is well known 
from its old and unshaken patriotism from the 
Revolution to the present day. But he did, not. 
stop here, he proceeds to mention a seditious 
printer, point out the place where he lived, and 
the borough of Wilmington, justly celebrated for 
its uniform attachment to the cause of republican~ 
ism, and, according to his own answer, to specity 
the title of his paper, and just as his’ name was 
escaping from his lips, a returning sense of- pros 
priety checked his.speech. Sensible how deeply 
he had committed himself already, he paused for 
reflection. But hehad gone too far to effecta safe 
and honorable retreat. He calls on the district 
attorney to know if a file of the papers cannot be 
had. Some officious person offers to procure them, 
and the respondent directs the district attorney-to 
examine them and lay them before the grand’ 
jury, who are ordered to attend the next morning. 
They do accordingly attend, the file of the papers 
is laid before them and examined. Behold, after 
all- his exertion, the respondent .had his labor for 
his pains; after all this noise and bustle montes. ` 
parturiunt, and not even ridiculus mus nascitur. 
The grand jury return once more to the box with- 
out any bills or presentments, and the learned: 
judge with admirable address covers his defeats: 
Such appears to have been his conduct. on 
memorable occasion. Where is the law: or the 
authority which gives him the power to goad the 
grand inquest to indict.an. individual, or vests in 
e \ him the right to order a district attorney to search 
one of the: grand. jury themselves, to whom: part |-for criminality? Is the judge himself authorized 
of the-observations were addressed, a merchant of | to-huat up offenders? Oris he fied in pro+: 
established-reputation, and-as a man respected by eing a- perso: i before. he is: 
all who are acquainted with ir, after the | charged with t emember, though. 
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he did nöt mention the name of the printer, he 
confesses himself that he named: his paper, and 
id certum est quod certum reddi potest. : Instead of 
pronouncing sentence of condemnation ona person 
before he has been accused, the benevolent language 
of our laws commands the judge to be his counsel 
wheh the constituted authority of the country has 
put him on his trial. -If thisconduct-be not avio- 
lation of his duty,if it:benot a case of plain and 
palpable misbehaviour, I know not what is. 

Mr. Harrer. The judge did not undertake to 
pronounce sentence. on his guilt, or innocence. 
He gave the information as he received it. 

Mr. RODNEY: I am now arguing from. what I 
consider in evidence; I am speaking from a copy 
of the’ déposition of Mr. Read, taken last winter, 
in which.:my honorable colleague, (Mr. Nicanor- 
s0n;) has remarked. the very expressions used by 
the. witness when he gave his testimony on the 
‘trial, and which literally corresponds. with his 
former deposition. i : 

The Presipent (Mr. Burr.) Proceed, sir, if it 
differs in any respect, the Court will mark the 
difference. : 

[Here Mr. Rodney referred to Mr. Read’s de- 
position, and contended that the respondent gave 
as matter of information part of what he stated, 
but as to the residue, he undertook to assert it; 
and proceeded.] But, sir, if it is all to be con- 
sidered as matter of information, let the respond- 
ent’s rule in Callender’s case operate upon him- 
self. His language there was, you should have 
the proof at your elbow for everything you publish. 
Do. unto “others as you would. have others to do 
unto-you, is-a golden rule. He undertakes on the 
credit of another to inform against an independent 
citizen, and to bring him before. the accusing 
power of the country, who by their solemn act, 
with one voice pronounce him innocent. A judge 
who ought to set an example to the nation, and 
more especially one who had just returned from 
punishing a person for communicating to the pub- 
lie information which he had received from others, 
appears: guilty of pronouncing from the bench a 
libel on the character of a county and of an indi- 
vidual, and.contends in the face of ‘his own doc- 
trine there is no-guilt or criminality in it. But 
this predetermination of a case not béfore him, is 
in:my humble opinion extremely reprehensible. 
To show that the respondent is not culpable,.a 
precedent from the State of Pennsylvania is cited. 
Much ‘as I venerate the character of the then 
Chief Justice’ of that State (Mr. McKean) and 

` esteem him dearas a:man, (I should be lost to the 
sense of gratitude if I did-not,):Icannot in the case 
alluded to, subscribe to the. precedent which he 
established, But even tha early distinguish- 
able from the one under consideration. Mr. Cob- 
bet, who undoubtedly was a man of extraordinary 
talents, not merely for invective and abuse, bat 
for the strength, simplicity, and 
style, however much I may dislike-t 
principles which he espoused, had bee 
ound over for various supposed 
eters peculiarly the objects. of- 
‘ws of this country. This ma} 


sidered as an inchoate accusation,.and. may have 
led Mr. McKean to make the observations which’ 
he delivered on that- occasion. . 
Though-I do not, Mr. ‘President, perceive my 
voice fail me, I feel myself so exhausted with 
standing such a length-of time this morning, be- 
fore the court adjourned for half an hour, and so 
long since that- temporary rélaxation, that, I find 
myself unable to continue any longer on my. feet, 
The Court adjourned until the next morning; 
when Mr. Ropney proceeded as follows: |- 
Mr. President—Before I resume the discussion 
of the Delaware charge, I beg leave to return my. 
sincere thanks to this honorable Court for the ias 
dulgence which they. were-kind enough to grant 
me last evening. Itis the first and most sacred”. 
principle in our criminal code that a man‘is pre- 
sumed. to- be innocent until he is proved tobe 
guilty. . The counsel for the respondent have 
strenuously. urged this principle, and wish it to: 
govern the case of their client.. I am willing to 
give him the full benefit of it. -But did the:judge 
himself act im conformity to this in Delaware? 
No. He did undertake to.denounce a person.guilty 
of a crime, before he was charged with the com- 
mission of any offence. Did he allow an inde- 
pendent printer who would not sacrifice. the free- 
dom of his press, on the altar of the Baal, or the 
Mammon of the day, the advantage of those prin~ 
ciples which his counsel now'elaim for him ?. He 
did not. -He pronounced the absent man guilty: 
without waiting to see or hear him. Upon the 
mere say so of another, he took the risk upon him- 
self, to tell the grand jury there was a printer of 
libels against the Government, when his inform- 
ant was one of them, and-even after they had re- 
turned, without any bills or presentments. ` It 
manifests a. deliberate persistence in accusation, 
which I will forbear to qualify by the- proper 


terms. The grand jury, upon a careful examina- 


tion of the very documents. on which: he. relied, 
can find nothing libellous, nothing seditious, and 
the contemplated. victim is thus preserved by the 
integrity.and the independence of a jury of«his 
fellow-citizens. ; PAR : 

The conduct of the learned judge‘at the circuit 
court in Maryland, furnishes, I consider, ‘one. of 
the strongest articles of impeachment. Ihad:in- 
tended to have dilated very much atJength on 
this charge, but the fatigue of yesterday has really 
indisposed me,.and I have already trespassed too 
much on your time. So bs 

Every member of this Court must have. been 
sensible of the impropriety of the respondents 
conduct on that occasion...-Every reflecting man 
must.be deeidedly opposed tó the idea of blending 
political discussion, with. the. legal. observations 
whieh ought to proceed from the bench. A party: 
harangue little comports with the temperate and. 
learned charges to be delivered: by the president 
of a court. ‘The: character ofan electioneering 
partisan, whose rostrum is a stump, or whose. stage 
is the head of a hogshead, is: utterlyinconsistent 


st | andincompatible with that of a grave and upright 


udge. The duty of a judge is to expound. the 
aws, and not. to exercise the office of a censor. 
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oyer them, and much less to disgrace himself by 
reprobating them in a mannèr calculated to excite 
groundless alarm and apprehensions in thé minds 
of the people, and to alienate their affections from 
the Government. Every man in his individual 
capacity possesses the undoubted right to advo- 
cate the political principles which he believes 
most beneficial to his country. The respondent 
as an individual is entitled to this privilege in 
common with his fellow-citizens, and to the- free 
exercise of his splendid talents ‘in sucha case. 
But does this justify him asa judge in his judicial 
character, and from the judgment seat, to preach 
political sermons, and impose his private dogmas 
on the people, under the garb of administering the 
laws ? Sophistry may fora moment confound two 
things perfectly distinct in their nature and effect, 
but the mist vanishes before the light of argument. 
I -most ardently desire that the sanctuary of 
justice may not be profaned by the unhallowed 
spirit of party. The law, like the: gospel, should 
beno respecter of persons, whatever may be their 
political sentiments. .. The virtue ahd. integrity: 
of a judge should keep him within the line of his 
duty, and form an eternal barrier against the 
encroachments of party prejudices and partiali- 
ties. If polities are forbidden to enter, or even 
to'approach a court of justice, neither judge nor 
jurors will feel those-sensations which disqualify 
them for the impartial discharge of their respective 
duties. Though party may rage with violence and 
agitate the country, all will be calm and tranquil 
in a court,in which every man’s property, liberty, 
and life, will find a safe harbor. This should be 
inculeated by lessons and by-examples, as a pri- 
mary principle in our fidisiat e Tam happy 
to-find that we all agree on this great and essen- 
tial point. It is the anchor of hope amid those 
storms and tempests in which itis the will of Pro- 
vidence that all human affairs should sometimes 
fluctuate. The learned counsel, though they ac- 
knowledge the conduct of the respondent to have 
been imprudent, improper, and indiscreet, attempt 
to justify it by the production of charges, which 
wear a political aspect, delivered during the Amer- 
ican Revolution. : Iwill enter my protest against 
those, even atso-turbulent a season; but none that 
have been produced furnish any grounds of defence 
‚tothe respondent. Jn no instance which has been 
cited; have they attempted to exclaim against the 
very Government from which they received their 
commissions. We behold the:defendant, a judge 
of the. United, States, passing judgment Steon. 
demnation on the laws which he was bound to 
conform to, and execute, and with the policy 
of which, in his judicial character, he had nothing 
to-do; ` Much pains was taken in the examination 
ofthe testimony to disprove a fact the defendant 
himself.admits in his answer ; to show. that the 
“respondent did not censure the Administration, 
‘When he himself has furnished us with a copy of 
‘the charge in:which-he condemns in the strong- 


est-manhner‘one of the most, prominent. acts which 
have pe ed ‘since a change took place.in.the poli 
desot ye He reprobates: 


leund 


ate law] 


the late Administration. . To this law the Senate, 
who in their Executive capacity form a material 
part. of the Administration, gave their consent, 
and the President, who is at the head of affairs, 
gave his approbation. And yet gentlemen con- 


‘tend that the respondent uttered. not a syllable 


against the present Administration! Isit nota 
plain, incontrovertible act of misbehaviour in a 
judge to denounce the very law under which he 
was then exercising his functions, and to hold it 
up to the people as shaking to the foundation:the 
independence of the national Judiciary ? 

It will be conceded that there yet exist State 
jealousies against the General Government, the 
acts of which are closely ‘watched and scrutinized. 
When the Constitution of the United States was 
framed, it. was the legitimate offspring of a liberal 


‘spirit of accommodation which reconciled jarring 


interests, discordia semina rerum.. It requires 
the patriotic exertion of every good man to pre- 
serve and to. promote a reciprocal- cordiality. be- 
tween the General and State Governments... The 


officers. particularly of ‘each should. manifest: a 


respect and reverence which would inspire.at.once 
confidence and attachment. -What language:can 
express the criminality of, the respondent, when 
from the bench of the United States he undertook 
to thunder anathemas against the act of the Legis- 
lature of an individual State! Was this a_ part 
of his duty, or was it not? Can there bea doubt, 
sir, but that it was a gross violation of his duty, and 
that the respondent well knew itat the time? Yet 
such were his unbridled passions and his uncontroll- 
ed prejudices, that, regardless of the station which 
he held, and the dignified post which he occupied 


‘he did not hesitate to commit the character o 


the United States by conduct which must have 
irritated the audience against the government of 
Maryland and its officers. . If ever a mobocracy 
take; place in..this country, it will be brought 
about by such instruments and such conduct. Let 
those clothed with the laws become the violators 
of them, let the judges of the United States issue 
fulminations against the measures of individual 
States, and the judges of the different States re- 
taliate, by declaiming against the acts of the Gen- 
eral Government, and the consequences are easily 
foreseen. ; 

When a poor miserable object like Callender, 
without character and. without influence, censures 
the measures of our Administration, or reprobates 
an unconstitutional law, the respondent. consid- 
ered him guilty of a crime and deserving of pun- 
ishment. Buta man elevated to the bench may 
declaim in the strongest. language against any 
measure or law of the United States, or of.an 
individual State with perfect impunity!. Recollect, 
sir, that if the-defendant be. justified in‘reprobat- 
ing a-single law of the United State 
right to reprobate them all indiscrimi 
without question the duty ofa judge 
a_respect.and a reverence fe 
ut, sir, the respo j 
avorëd to ex 


641 HISTORY OF CONGRESS. 642 
Trial of Judge Chase. 


which I take in the question before you, > It is an 
interest which I am, not ashamed to avow here. 
Strange, indeed, would be the mechanism of my 
composition, could I stand indifferent to. the fate 
of this impeachment ; if the success of a prose- 
cution instituted at my own motion, of an indict- 
ment drawn by my own hand, and backed. by the 
strongest body of evidence that perhaps was ever 
adduced in support of any accusation, should fail 
to interest me.: My first wish indéed would have 
been to find this great culprit innocent of. the 
charges which have been preferred against him. 
But since, by the clearest testimony, and even. by 
his own admission, we are denied. this gratifica~. 
tion, all that remains for usis to see that signal juss. 
tice done upon him which the Constitution de- 
mands for offenders of his high rank, and which 
weconfidently expect from your decision. l 
The course which has been pursued by my 
learned colleagues and right excellent friends 
leaves but a barren field in which to glean after 
them. I shall, therefore, present you with the 
most condensed view that I can take of thé sub- 
ject, endeavoring, as far as possible, to avoid the 
ground which has been already trodden; and 
should I fail in this attempt, I hope to be pat- 
doned, as having been absent during a great part 
of this discussion. Very far indeed is it from my 
intention, by tiresome repetitions, yet. more to 
weary the patience of the Court, and prolon 
that decision which is. anxiously awaited by all. 
I was hot present when the.defence was opened, 
in a style so honorable to himself, by the junior 
counsel of the respondent, (Mr. Hopkinson.) I 
was then ill abed. I regret the loss of the very 
able argument which he is said to have urged 
against the first article.. God forbid that the time 
shall ever come with me when merit shall be dis- 
paraged because found in an adversary. Report 
speaks fairly of the gentleman’s performance, and 
I am willing to.credit her to the utmost extent. . 
Suffer me to say a few words on the general 
doctrine of impeachment, on which the wildest 
opinions have been advanced—unsupported by the 
Constitution, inconsistent with reason, and at war 
with each other. It has been contended that an 
offence, to be impeachable, must be indictable. 
For what then I pray you was it that this provis- 
ion of impeachment found: its way into:the Con- 
stitution? Could it not have said, at once, that 
any civil officer of the United States, convicted 
on an indictment, should (ipso facto) be removed 
from office? This would be coming at the thing 
by.a short and obvious way. -If the Constitution 
did not contemplate a distinction between an im- 
peachable and an indictable offence, whence:this 
4 cumbrous and ‘expensive process, which has cost 
so much labor, and so much anxiety to the na- 
tion 2° Whence this idle parade, this. wanton 
waste of time and treasure, when the ready. inter- 
vention, of a court and jury alone was wanting 
{to rectify the evit? In addition tothe instances 
adduced by my tight worthy friend, (Mr..Nichol-. 
s0n;): who: first addressed the- Court- yesterday, 
‘pe me to citea few others by way. of illustra-. 
e President of the United States -has- 


bench'to denoung¢e, by the dread-of a mobocracy 
and other alarming stories: unwotthy the columns 
of a common newspaper, and ‘scarcely equalled 
since the days of the Rye House, and of Titus 
Oates..." saa: X 

Mr: President, Thave now gone through the 
several “articles of impeachment, and submitted 
to:yoür consideration the remarks which I had to 
offer in illustration of the subject. Permit me, 
before I conclude, to observe, that in this country, 
no ignominious punishment follows upon a còn- 
vietion-by impeachment. “Your sentence cannot 
extend'so far as to hurt’a single: hair of the re- 
spondent’s head.: In England, the power to pun- 
ish‘is unlimited, and has been but too often exer- 
cised with cruel, unrelenting severity. With us, 
it seems intended ‘to restore and to preserve’ the 
purity of office; rather than to punish the offender 
by a penalty“proportioned to his guilt. . Remem- 
ber, if’ this honorable Court acquit the defendant, 
they declare in the most solemn manner, and their 
sentence will be of record, that he has on all the 
occasions to which T have adverted, behaved him- 
self well, in a manner becoming the character of 
a judge worthy of his situation. They sanction 
every act which he has committed, and proclaim 
them to the world as examples which ought to. be 
followed. Sir, they in.ëffect adopt every part of 
his:conduct'and make it their own, thus partici- 
pating in the actions and ‘transgressions proved 
against him by the testimony. ‘This is indeed a 
serious consideration, Are the members of this 
Court prepared by a solemn. judgment, which, 
proceeding from a tribunal so elevated, will have 
a powerful and commanding influence, to sanc- 
tion by their high authority the conduct of the 
respondent? No, sir; I trust that they will em-. 
brace the present opportunity of displaying the 
virtue, the purity, and the energy of our republi- 
can Government, and that, in pronouncing the 
sentence which they may pass, they will erect a 
beacon, by which future judges will avoid the 
rocks oa which the respondent now lies ship- 
wrecked. < a 

Sir, I have the fullest confidence; that if in the 
opinion of the members of this Court the respond- 
ent be innocent, they will have the independence 
to acquit him, and I entreat them to do so. - On 
the other hand, if he be guilty, they will have the 
firmness to'convict him. : 

With a sincere and a fervent hope that the Su- 
preme Ruler of the. Universe may so:govern the 
decision of this case, that it may punish guilt, 
but. protect innocence; I- cheerfully submit it to: 
the consideration of this honorable Court. °° © 


ed to invest 


Representatives have been me, 
deep interest i t 


but: foreed: by the strong an 
8th Con. 2d Szs.—21 
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a qualified negative on all bills passed by the two” 


houses of Congress, that he may arrest the pas- 
sage of a law framed in a moment of Legislative 
delirium. Let us suppose it exercised, indiscrimi- 
nately, on every act presented for his acceptance. 
This. surely would be an abuse of his Constitu- 
tional power, richly deserving impeachment; and 
yet no man will pretend to. say it is an indictable 
offence. The President is authorized by the Con- 
stitution to retain any bill presented for his appro- 
bation, not exceeding ten days, Sundays excepted, 
within which period he may return it .to the 
House wherein it originated, stating his reasons 
for disapproving it. Now let us suppose that, at 
a session like the present, which must necessarily 
terminate on the third of March (and that day 
falls this year on a Sunday,) the President should 
keep back. until the last hour'of an expiring Con- 
gress, every bill offered to him, for signature dur- 
ing the ten preceding days, (and these are always 
the greater. part of the'laws passed at any ‘session 
of the; Legislature) and should then. return them, 
stating his objections, whether good or bad is alto- 
gether immaterial. It is true that a vote of two- 
thirds of each branch may enact a law in despite 
of Executive opposition; but, in the case I have 
stated, it would be physically impossible for Con- 
gress to exercise its Constitutional power. In- 

eed, over the bills presented to the President 
within nine days preceding its dissolution, the 
Legislature might be deprived of even the shadow 
of control, since the Executive is not bound. to 
make any return of them whatever. Now, I ask 
whether such misconduct in the President be an 
indictable offence? And yet is there a man who 
hears. me who will deny that’ it would be a fla- 
grant abuse, under pretence of exercise of his Con- 


stitutional authority, for which he ought to. be | 


impeached, removed, and disqualified? Sir, this 
doctrine, that impeachable and indictable.arecon- 
vertible terms, is almost.too absurd for argument. 
Wothing but. the high authority by which it is 
urged,.and the dignified theatre where it is ad- 
vanced, could. induce me to treat it seriously. 
Strip it of technical jargon, and what is it but a 
monstrous pretension. that the officers of Govern- 
ment, so long as they steer. clear of your penal 
statutes—so long as.they keep without the letter 
of the law—may, to the whole length of the tether 
of the Constitution, abuse that power, which they 


are bound to exercise with a. sound: discretion, | the 
‘this honorable Court. 


and_under:a high responsibility for the general 
good? The counsel who closed the defence (Mr. 
Harper) felt that this ground trembled beneath 
his: feet; and, fearing to be swallowed up in the 
yawning ruin, he precipitately abandoned it. He 
shifts from the position taken by his associates, 
and lays down this principle, “that an offence, to 
be impeachable, need not be indictable, yet it 
must have been committed against some known 


law.” Well, take the question in this point of} your ls. -| ) sued 
the respondent, in delivering a written, prejudiced 


view, and there is no longer. matter of dispute be- 


tween ‘us; it is. reduced. to: a miserable quibble. | 
-ney General of Maryland has contended): war- 
| ranted. by law, wherefore the. recantation on the 


For what do-we: contend ?—that the respondent 
hhas contravened ‘the. known. law of the land and 
of his duty, which required him “ to dispense jus- 


‘tions of this honorable Court. 
‘unto him that which his defenders tell you he 
| has measured unto others—justice—to use their 


tice, faithfully, and impartially, and without re- 
spect to persons.” He stands-charged with hav- 
ing sinned against this law-and.against: his sacred 
oath, by acting in his judicial capacity, unfaith- 
fully, partially, and with respect to persons. 
These are our points. We do charge him with 
misdemeanor in office. We aver that he hath 
demeaned himself amiss—partially, unfaithfully, 
unjustly, corruptly. - This is the sum and sub- 
stance of our accusation, and this we have estab- 
lished by Undeniable proof. I will wasteno more 
time in attempting to dislodge our opponents from 
a position which they have abandoned in the face 


of day. Iwill no longer worry the good sense of 


this honorable Court by combatting the claim 
set up by the adverse ‘counsel in behalf of the 
civil officers of this Government, to make their 
own passions and caprices, personal and political, 
the ruleof that.action which should be governed 


; by a sound discretion, and‘exercised under a high 


responsibility, to. oppress to the last extent of the 


-letter,of the law, and set at defiance an abused 


and insulted people. ai EE 

The defence ‘on the first. article has`been so 
much at variance with itself, the counsel opposed. 
to us have replied so satisfactorily to each other, 
that the labor of combatting their respective posi- 
tions is materially lessened. Whilst the honora- 
ble Attorney General of Maryland has almost 
exhausted his ingenuity to prove that the crime 
charged in the first article was no offence at all ; 
that the judge did not, in that instance, exceed 
the bounds of his judicial authority; the gentle- 
man who closed the argument on that side has 
confessed the offence in its full extent; but, in ex- 
tenuation, avers that it was committed by a man 
of contrite heart. ` 

Mr. Harper rose and said, that he did not mean 
to make that admission. -He was proceeding, 
when the President reminded him that he:must 
not interrupt the honorable Manager} that if he 
conceived any facts to be misstated, he might 
make a note of them, and have them corrected 
after the argument was gone through. . 

Mr. Ranpotex. The words to which.I refer, 
I took down at the time they were uttered by the 
respondent’s counsel: “the papers were with- 


'< drawn; the prisoner’s counsel were entreated to 


‘go on, until the cup of humiliation was drained 
‘to the very dregs.” I took these words down at 
the moment. They must still ring in‘the ears of 
To it I appeal for the 
fidelity of my statement. Did not the counsel de- 


clare that whilst, on every.other point, his chent 
}invoked your justice, on this he implored your 


mercy? But mercy is not among the dispensa- 
You will. mete 


own language, “sheer” justice—all that he.is en- 
titled to at your hands. ` H the course pursued by 


opinion in the case of Fries, was. (as the Attor- 


next day? Was the court:ignorant of its. own 
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authority ? or was it willing to surrender to the 
‘bar, laboring, too, under its high displeasure, its 
undeniable and just privileges? -Is there any- 
thing in the character:ofthe respondent which 
will warrant either conclusion? Mr. President 
through every stage of this transaction you per- 
ceive every symptom of guilt—trepidation; re- 
morse, and self-abdsement. Look-at the consult- 
ation at Rawle’s, who was followed home by: the 
judges as'soon as the court rose. Recollect the 
conversation which ensued, and, the conduct of 
the court ‘on the following “day, when the re- 
spondent is said to have atoned for his misbehav- 
iour; although, in the same breath, you are told 
there was no offence to expiate. Do you recog- 
nise in that procedure an ‘honorable and manly 
acknowledgment of unintentional error, which, 
from a sense of justice, the respondent was anx- 
ious to rectify? Or do you behold the sullen per- 
verseness of guilt, half ashamed to confess its of- 
fences, yet trembling at their consequences 7— 
now soothing, now ‘threatening, its adversary— 
every characteristic ‘of conscious crime? Sir, I 
blush for the picture which the gentleman has 
drawn of his client; and I ask you, Mr. President, 
if such a character is fit to preside in a court of 
justice ?—-a man whose violent temper and arbi- 
trary disposition perpetually drives him into acts 
of tyranny and usurpation, from which, when 
vigorously opposed, he must disgracefully recede ; 
equally ready to take an untenable position, or 
meanly to abandon it. To-day, haughty, violent, 


imperious; to-morrow, humble, penitent, and sub-. 


. Missive; -prostrating. the dignity of his awful 
function at the feet of an advocate, over whom, 
but the day before, he had attempted to domineer. 
Is this a character to dispense law and justice to 
this nation? “No, sir! It demands men of far 
different stamp—firm, indeed, but temperate; mild, 
though unyielding; neither a blustering bravo, 
nora timid poltroon. Ispeak not of private char- 
acter; with it I have nothing todo. It is the offi- 
cial conduct only that concerns me. I have no 
hesitation in saying that such men are not fit to 
preside in your judiciary; and that the greatest: 
abilities, when joined to such tempers, serve but 
still more to disqualify their possessors. - 

< Fvmust here reiterate my regret at losing the 
argument of the gentleman who opened the de- 
fence. I understand him to have said, (speaking 
of Fries,) “could that man be ‘innocent, who 
“had been twice convicted of treason? Could he 
“be ‘illiterate who-pretended to expound the 
€ Constitution? “Could he be ‘friendless, who 
‘had arrayed his numerous followers in opposi- 
“tion to the laws of his country?” — Sir, this is a 
very pretty Specimen of antithesis ; but, unfortu- 
nately for itself, it proves too much, whilst, as 
to the question re the court, it proves nothing. 
Does the gentleman believe the London mob, in 
1780, to have been among the most influential 
men in England? or, because: their discontents 
grew out of religion, that they were more deeply 
read in canon law than any other body of 
Men in that kingdom? ‘They far-surpassed. the 
Nérthampton rioters in depth and intricacy of re- 


‘was not. a traitor. 


search. They undertook to expound the Consti- 
tution of the Church of England. Bat, unfortu- 
nately for this gentleman, the guilt or innocence 
of his honorable client is in nowise affected by the 
guilt or innocence of this poor. German and his 
comrades. The respondent stands charged with 
a departure from the’principles of the Constitu- 
tion and the established forms of law, in conduct- 
ing the trial-which was to ascertain’ the guilt or 
innocence of John’ Fries. What hasthis to. do 
with his character? How does that affect the 
question? «Guilty or innocent, he was entitled 
toa fair and impartial trial,according to the known 
usage and forms of law; for, be it remembered in 
such cases, form is substance. It is the denial of 
this sacred right, which the Constitution equally 
secures‘to the most hardened offender as to per- 
secuted virtue—this daring outrage on the free 
principles of our criminal jurisprudence, that con- 
stitutes the respondent’s crime. If Fries was:in- 
nocent, what language ‘can sufficiently reprobate 
the conduct of the judge? An innocent man, by 
his procurement, iniquitously consigned to an ig- 
nominious death. If guilty, he ought to have ex- 
piated his guilt upon a gibbet. But what was the 
fact? The President of the United States, in 
consequence of the arbitrary and unprecedented 
conduct of the court, was,in a manner, compel- 
led to pardon him. The public mind would never 
have brooked the execution of any man thus tried 
and condemned. By the misdemeanor of the 
respondent, then, to rescue the administration of 
justice from the foulest imputation, to make some 
atonement for the offended majesty of the Con- 
stitution, the Executive was reduced to the ne- 
cessity of turning loose upon the country, again 
to sow the seeds of disaffection and revolt, a man 
represented by the adverse counsel to be oer 
way desperate and daring—a traitor and a rebel. 
Upon what other principle, sir;;can you account 
for the President’s application to the prisoner’s 
counsel, and his. subsequent pardon? I repeat, 
Mr. President, that it is wholly immaterial to the 
question before you, whether John Fries was or 
Either alternative is fatal to 
the respondent. He is charged with oppression 
and injustice on the trial, and you have not.only 
the.clearest testimony of the fact, but itis in proof 


` before you that such was the Presidents motive 


in issuing the pardun. He must have believed 
that the sentence was in itself unjust, (which 
serves bur to aggravate the respondent’s guilt,) 
or he must have acted (as am unwilling to con- 
cede he appears to have done) on the ground that, 
however deserving of: punishment, the prisoner 
had.been unfairly tried, and his condemnation 
illegally obtained. “Whichsoever of. these- posi- 


tions be true, the defence set up om behalf of the 


respondent is faise. What have you seen? „Å 
man condemned: to death, unheard, by a. preju- 
diced jury and an unrighteous judge, thirsting for 
his blood ; the Executive demanding to hearthat 
defence, to which the court would not listen, and 
extending the arm of its-protection to Snatch the. 
victim from thé oppressor sgrap" And will-you. 


| now turn this man loose upon society, armed ‘with 
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the terrors of the law and secure in impunity, to 
perpetrate similar offences? Let it not be said 
that the court dealt out justice, and the President 
dispensed mercy, each in their own province. To 
extend mercy to the convict, where was the ne- 
cessity of an application to his counsel for that 
defence which the court had overruled? It must 
have been from a conviction that justice had not 
been done the prisoner by the court, that this appli- 
cation was made. “I defy the utmost ingenuity of 
man to refer it to any other probable or plausible 
motive. The conduct. of the prisoner’s counsel 
merits an abler eulogium than I can pretend to 
give; it is above my feeble praise; but my grati- 
tude shall- never cease to flow for their firm, vigor- 
ous, and manly stand against an imperious domi- 
neering judge; for their resolute. assertion. of 
American rights against a proud and cruel op- 
pressor. © The Attorney General of Maryland 
(whose wit and ingenuity I shall be the last. man 
to deny) has. indeed said, that he wishes a Jaw- 


yers hand may- never be polluted with anything. 


more corrupt than-a prejudiced opinion; and J, 
for my part, most fervently hope that the hand: of 
an advocate may ever thus instinctively shrink 
from the touch of judicial corruption. “My hand 
shall never be tainted by receiving a prejudiced 
opinion in any case, much less in a capital one.” 
The man who uttered those words needs no other 
monument or epitaph. He gavea lesson, of which 
the judge might have profited—that, in discharg- 
ing his professional duty, he was not to be swayed 
by political antipathies or predilections; he dis- 
dained to become a weak and wicked instrument. 
to sanction premeditated, legalized murder; he 
scorned to assist, in a miserable mummery of law 
and justice, a man who could invoke the blessing 
of God at the moment when he was perpetrating 
a judicial murder. Had the counsel been seduced, 
or terrified into submission, this enormity (like 
maby others) would have been shrouded under 
the mantle of form and precedent. 

The precedents which are relied upon to justi- 
fy the respondent in the trials of Fries and Cal- 
lender, and the law which is adduced by his coun- 
sel on the powers and rights of courts and juries, 
respectively, relate to civil cases, where the law 
and the fact, being always separate and distinct, 
thë: first. falls under the dominion of the judge, 
whilst the last only becomes the province of the 
jury. © But, in a criminal prosecution, the verdict 
embraces both law and fact, of which being ne- 
cessarily compounded, so much of the law is com- 
bined with the fact upon which they are to pro- 
nounce, it belongs to the jury, and to the jury 
alone, to decide and determine. They are insep- 
arably connected; and, therefore, the powers of 
a.jury,in a common lawsuit between man and 
Wan,is no measure of their rights ina criminal 
prosécution. Thus, in a civil action, the court 
possesses: the power of granting a new trial on the 
motion of either party ; whilst in a criminal case, 
it can’exercise:this power only in favor of one of 
those patties~the prisoner ; it cannot granta new 
trial to the prosecutor if a verdict is found in fa- 
vor of the accuséd.. It is a final acquittal. That 


the scope of action-in the court. is diminished, 
whilst in the jury it is enlarged, in a criminal 
case, is notorious; it is not a:subject of argu- 
iment. But our opponents have not only resorted 
| to the practice in civil cases, which here is to- 
tally inapplicable, but they have brought forward 
English precedents before the Revolution, and de- 
cisions of the court of Star Chamber! Prece- 
| dents drawn from the worst periods of theit his- 
| tory, from hard, unconstitutional -times—decis- 
ions from the most flagitious tribunals, whose 
very name has passed into a~proverb of corrupt, 
unfeeling tyranny. For an. account of this Star. 
Chamber I would refer you to John, Lord Somers, - 
of whom it has been said, not with more elegance 
than justice, that, “like a chapel in a palace, he 
alone remained unpolluted, whilst all around was ` 
profanation and uproar.” j l 
“We had a privy council in England (says 
‘this great constitutional lawyer) with great and 
‘mixed powers} we suffered under it long and 
“much. All the rolls of Parliament ‘are full of 
‘& complaints and remedies ; but none of. them-ef- 
t fectual till Charles the Firsts time. he Star 
© Chamber was but a spawn of our council; and 
‘was called so only because it sat in-the usual 
“council chamber. It was set ùp as a formal court 
‘in the third year of Henry VHI., in very. soft 
‘words, ‘to punish great riots, to restrain offend- 
“ers too big for ordinary justice; or, in modern 
‘ phrase, to preserve the peace? ‘Butin a little 
‘time it made the nation tremble. The privy 
‘ council came at last to make laws by proclama- 
“tion, and the Star Chamber ruined those that 
‘would not obey. At last they fell together.” 
(Hatsell’s: Precedents, vol. 4, page 65, Note.) Is 
this the court ‘whose adjudications are to jus- 
tify the decisions of an American tribunal in the 
nineteenth century? ‘And in a case of treason, 
too? Is this vile and detestable tribunal (whose 
decisions, even in England, are scarce suffered to 
be drawn into precedent) to furnish rules of con- 
duct for the courts of this great confederate Re- 
public? Yes, sir, you have not only been ob- 
liged to listen to Star Chamber doctrines, but you 
have been referred to one most arbitrary magis- 
trate to justify the oppressions of another. Pal- 
lude to Chief Justice Keng Who he was, may 
be seen in the same volume of Hatsell, page 113. 
“Qa the 16th of October, 1667, the House being 
‘informed, ‘that there have been some innovations 
‘ of late in trials of men for their lives and deaths;? 
[the very offences charged upon the respondent ;] 
‘and in some particular cases restraints have been 
t put upon juries, in the inquiries’—this matter is 
‘referred to acommittee. On the 18th of Novem- 
‘ ber, this committee are empowered to receive in- 
‘ formation against the Lord Chief Justice Keelyng, 
‘for any other misdemeanors besides those con- 
‘cerning juries. And on the 11th of December, 
‘ 1667, this committee report several resolutions 
‘ against the Lord Chief Justice Keelyng, of illegal 
‘and arbitrary proceedings in- his office.” The 
‘ first of these resolutions is: “ That the proceed- 
“ings of the Lord Chief Justice, in the cases now 
‘ reported, are innovations in the trial of men for 
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‘their livesand liberties: and that he hath used an 
* arbitrary and illegal power, which is of dangerous 
consequence to the lives and liberties of the peo- 
t ple of England, and-tends to the introducing of an 
‘arbitrary government.” The respondent’s own 
case: The second resolution is, “ that in the place 
of judicature”—[how does this bear upon the 
eighth article?] “ the Lord Chief Justice hath un- 
‘dervalued, vilified, and contemned Magna Charta, 
the great préserver of our lives, freedom, and pro- 
perty?“ And the authority of this infamous judge, 
the minion of Charles II.,—of judges in the most 
corrupt period of English history, from the resto- 
ration of that King to the revolution, is relied upon 
br nip counsel to absolve, the ‘respondent. from 

allt. 
Tao believe that the man whois held up here as a 
revolutionary patriot of 1776, although in a mo- 
ment of ‘human infirmity he hath imitated their 
crimeés; would blush to be justified by their exam- 
ple. For his sake I rejoice in that visitation of 


God which hath saved him this last degradation : 


from seeing his defence rested upon the authority 
of those infamous times, and yet more infamous 
men; with whom, with all his weakness and all 
his infirmities upon him, he would yet (I am per- 
suadéd) disdain a comparison. Yes, I do feel re- 
lieved that he hath been spared the disgraceful spec- 
tacle of beholding himself defended by his friends 
on principles more unjust and iniquitous, if pos- 
sible, than have ever been imputed to him by his 
enemies: that-he hath not been reduced to see 
those very decisions, prior to the revolution, cited 
in his defence, which he himself denied to a fellow 
creature put in jeopardy of life! The benefit of 
these decisions (it seems) can be taken only by the 
powerful oppressor—they offer no shelter to his 
victim. I thank God, sir, that I have indeed stud- 
ied at the feet of far different Gamaliels from the 
honorable Attorney General of Maryland, or those 
by whom, it would appear, he has been brought 
up; that Ihave drawn my notions of justice and 
constitutional law from a far different source—not 
from the tribunals of Harry VHI, nor the tools 
and parasites of the house of Stuart, but from 
the principles, thé ‘history, and the lives of those 
illustrious patriots and their disciples, who brought 
the Star Chamber to ruin, and its abettors to the 
block... Fee ; : 
But T-cannot consider the able Attorney Gene- 
ral of Maryland quite sincere in the doctrine which 
he has advanced. He shines indeed-a luminary 
in this defence.’ Mr: President, there is an obli- 
quity.in-human nature that too often disposes us 
rather to applaud the brilliant, though pernicious 
ingenuity that can “make the worse appear the 
better reason,” than the humble’ but useful efforts 
of a mind engaged:in an honest search: after truth. 
There is something. fascinating in-such a display 
of the powers of the human mind. © The vanity 
of the whole. species-soothes itself with the excel- 
lence of an individual. We yield to the illusions 
of self love—“we lay the flattering unction to our 
souls’—and are-cheated'and abused. It is under 
this perverse bias of our nature that I render.to the 
honorable Attorney General of. 


Permit me to do their client more justice. 


ryland the wil- |: 


| ling tribute of my admiration. But, he will par- 


don me, I cannot suppose him serious. I will notdo 
him the injustice to believe that to a noble motive, 
to long habits of political and social intercourse, 
a friendship of thirty years standing, he has refused 
what he himself tells you is done, every day, nay 
in nine hundred and ninety-nine cases in a thou- 
sand, by persons of his profession, for a mercenary 
consideration. What has he said? “That, in 
defence of their clients, lawyers are in the daily 
habit of laying down.as law what they know not 
to be law.’ Mr. President, when I see a man of 
his unrivalled resources reduced to the miserable 
shift of Star Chamber doctrines and precedents 
before the revolution—and, conscious, no doubt, 
of the actual weakness of his defence, calling’ to 
his aid all the force of wit, ingenuity, repartee, 
pleasantry, and good humor, what inference must 
I draw? and what must be the conclusion of this 
honorable Court ? b j 

{Here Mr. Randolph solicited the indulgence of 
the court for the very desultory style of his address, 
not less painful to himself than he felt it to be op- 
pressive and irksome to them. This defect, the 
result of his incompetency, had been aggravated 
by the loss of the voluminous notes which he had 
taken, and which, but for that accident, he would 
have been able to reduce to something like system 
and method. It was however the strength of the 
cause, and not the ability of the advocate—the 
weight of the bullion, not the fashion of the plate, 
on which he relied. The court would decide ac- 
cording to the evidence, and that was enoug i, 

I will now, with the Court’s permission, offer 
some observations on the articles growing out of 
Callender’s case. The second article relates to 
the overruling of Bassett’s objection to serve upon 
the jury. That Bassett did object to serving.on 
that jury isestablished by the concurrent testimony 
of Mr. Hay, Mr. Nicholas, and Mr. Robertson, 
who took down the proceedings upon the trial in 
short-hand, and of the juror himself, who has ap- 
peared as evidence on behalf of the accused. And 
yet, sir, the counsel affirm that he offered no ob- 
jection, but merely expressed “scruplesof delicacy” 
againstservying. Delicate distinction this! What 
isan objection?- A man is called upon to doa 
particular act—on which he states reasons, or 
doubts, if you will have it so, why he should not 
doit. This is not a refusal, or a dental, but what 
is it, if not an objection? Andan objection too, 
which, according to the respondent’s own rule, as 
laid down on that trial, ought to have disqualified 
the juror. For he has deposed—and if he had not, 
we have the strongest testimony to the fact—that, 
from extracts which had-appeared in the newspa- 
pers; he had formed and delivered an opinion, that 
«The Prospect Before Us” came within the’se- 
‘dition law. Sir, if he had never delivered such 
an opinion before, he did then deliver it, at the time 
and in the: place of all others the ‘most: injurious 
to the prisoñer and disqualifying of himself—in 
-open court; preceding the trial As tothe wretch- 
ed-subterfuge that he bad not delivered any. opin- 
i specting the charges contained in the- “in- 
nt,” which hé had never seen, and which he 
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was not permitted to:see, or to hear read, it isa 
mockery of common sense, that gives the finishing 
stroke to the tyrannous and insulting conduct of 
the judge. He had formed and delivered an opin- 
ion of the publication, from which the charges 
contained in the indictment were extracted—and 
although he could not possibly know the particu- 
lar sets of words selected by the public prosecutor 
as libellous, he did not, he could not possess that 
unbiassed and impartial state of mind requisite to 
constitute a good juror. The testimony which he 
has delivered before this honorable Court.corrob- 
orates every objection which could have been 
urged to him. He has shown himself too far gone 
in political gangrene, to have decided fairly any 
question, in which the feelings of the then party 
were at all involved. Indeed, he seems to have 
had some confused perceptions of his own unfit- 
ness. But that, which in the estimation of every 
honorable mind—which even in his opinion con- 
stituted an objection to him, was his strongest re- 
commendation to the judge.’ The objection was 
overruled—Bassett ‘was. declared a good juror— 
‘was sworn, and served accordingly. And all this 
is justified on the authority of the court of Star 
Chamber, and of Lord Chief Justice Keelyng. ` 
< On. the subject of Mr. Taylor’s testimony, its 
rejection is attempted to be defended by a solitary 
precedent, in a civil case, drawn from a reporter, 
who, I am informed by gentlemen of the first pro- 
fessional character, is far from being considered as 
very good authority. I mean McNally, . In sup- 
port of this article I might urge as well the ad- 
missions of the honorable Attorney General of 
Maryland, as the universal ‘practice of our courts. 
What said Mr. Robertson—and what said the 
Chief Justice of the United States, on whose evi- 
dence I specially rely? He never knew such a 
case occur before. He never heard a similar ob: 
jection advanced by any court, until that instance. 
And this is the cautious and guarded language of a 
män placed in the delicate situation of being com- 
pelled to give testimony against a brother judge. 
‘What more could you expect from a person thus 
circumstanced 7 hat does it prove but that the 
respondent was the first man to raise, to invent 
such an objection to a witness? Can any one 
doubt Mr. Marshall’s thorough acquaintance with 
our laws? Canit be pretended that any man is 
better versed in their theory or practice? And 
yet in all his extensive reading, in his long and ex- 
tensive practice, in the many trials of which. he 
has been spectator, and the yet greater number at 
which he has assisted, he had never witnessed 
such a case. It was reserved for the respondent 
to exhibit, for the first, and I trust, for the last 
time, this fatal novelty, this new and horrible doc- 
tine that threatens at one blow all that is valuable 
in.our criminal jurisprudence. 

‘Against the fourth article the Attorney General 
of Maryland hath adduced a similar and doubtful 
authority, in defence of his client.. And here 
again I bottom myself upon the testimony of the 
same great man, yet more illustrious for his abili- 
ties than for the high station that he fills, eminent 
as itis. He declares that he has never known a 


similar requisition made by any court; that where 
the ptopriety of questions, verbally propounded, 
has been denied, or for the sake of precision, 
(where they were intricate,) they have been re- 
duced to writing, at the request or order of the 


court; but in the first instance, and before they 


had been stated verbally, never, within the com- 
pass of his experience. And what inference can 
any candid, unprejudiced mind drawn from, these 
repeated and, until then, unprecedented.acts.of in- 
terference by the judge, on behalf of the prose- 
cution, but that, instead of an umpire, he was a 
partisan? ol E 

With regard to his deportment. towards the 
counsel, I shall call the attention. of the court not 
to the statement made by themselves:—-Because I 
question it inthe slightest degree? God forbid— 
I know those able and honorable men too well— 
but because I would deprive our opponents of 
their almost sole argument—the personal irrita- 
tion which they allege those. witnesses must have 
delt.. Waiving then any remarks on their testi- 
mony, powerful as it is, I again ask. you, what 
said: the Chief Justice? And, if I may. say. so, 
what did he look? He felt all the delicacy of his 
situation, and as he could not approve, he de- 
clined giving any opinion on the.demeanor of his 
associate. What does Mr. Robertson say? In 
substance, everything that has been deposed by 
other witnesses: “That the judge always spoke 
in the first person singular.” And here I will re- 
mark, that the short-hand report which this gen- 
tleman made of the trial, and which he has given 
in evidence, was published, in the first instance, as 
a defence of Mr. Chase against alleged misrepre- 
sentations of his conduct on that occasion. It 
cannot be considered, therefore, as an unfavorable 
-view of the transaction, at least so far’as the res- 
pondent is concerned. What says. Mr..Gooch ? 
That the judge was very ‘yearnest’ with the coun- 
sel: that they were much abashed; that he set 
them down; that they appeared alternately red 
and pale; that he exhibited their confusion to the 
mirth of all the bystanders: and Colonel Taylor 
tells you, “ that the conduct of the judge had the 
full effect it seemed intended to produce—to abash 
the counsel for the prisoner, and turn them into 
ridicule, for that everybody laughed but them- 
selves.” 

But the ingenious Attorney General of Maryland, 
whose fruitful invention is never without resource, 
has endeavored to persuade you, that this conduct 
was not merely justifiable, but even meritorious. 
That the design of the counsel was to irritate and 
inflame the people; and the respondent, dreading 
a riot, had no object but to keep the audience in a 
good humor; and that, by a seasonable exertion 
of his acknowledged wit and pleasantry, he com- 
pletely succeeded in turning their weapons upon 
themselves, and totally defeated their purpose. 
This apology reftects credit on the inventive fac- 
ulty of him who makes it, and yet what is it but 
an admission of the charge? Look to the evi- 
dence. You will see nothing to support the twist 
which has been attempted to be given to it—no 
apprehension of disorder and confusion but what 
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grew. out of the insufferable tyranny and insolence 
of the judge. -Where was-the respondent at this 
time? In. some obscure corner- of the Union— 
some remote district notorious for disaffection, in- 


famous for its spirit, of insurrection, far removed’ 


from. the protection of State or Federal authority ? 
No sit; he was in the enlightened capital of Vir- 
ginia, a country never disgraced by rebellion—un- 
less the epithet be. applied. by. some squeamish 
politician: to our glorious revolutionary struggle— 
a State whose soil has: never been: stained by in- 
subordination'to law. No,sir, he was sitting with- 
in-arstone’s throw. of the residence of the Gov- 
ernor of Virginia, a man of whom I shall say no- 
thing. Let the exalted stations he has more than 
filled, the high- public trusts on “which he: has 
seemed, rather to-confer honor than receive it, his 
unshaken ‘constancy in the worst of times, the dis- 
may and confusion of his enemies, whose vain 
agpersions have passed him like the idle wind— 
let the confidence. of a:united people speak’ his 
evlogium.,. The. respondent was. sitting. within 
musket-shot of a cantonment of Federal troops. 
Why were these-troops placed.there at that time, 
and why- were they kept there for some time af- 
terwards, belongs not to my present purpose. It 
is enough tosay that they were a patt of our famous 
provisional army—“fruges consumere nati”—to 
ascertain their readiness to protect, in any outrage 
onthe law, or Constitution, (then practised or 
meditated,) the Government that maintained them 
in dissolute idleness. Governor Monroe was more 
interested in the respondent’s safety. than he him- 
self appears to have been. He trembled lest the 
indignation of the people should get the better: of 
their good sense, and hurry them into some act 
of violence, that would cast an odium on the State 
and afford matter of triumph to herenemies. That 
the respondent’s object was to goad her citizens 
to some outrage, which might justify the humilia- 
tion that was preparing for her, there is too much 
reason to believe, and that he would have succeed- 
ed, but for the intervention and influence of that 
excellent man, and the. persuasions of the counsel 
themselves, whom the Attorney General of Mary- 


land would represent as endeavoring to excite | 


public commotion, that he may find some shelter 
for the enormities. of his client. ; 

Another attempt-at justification of his conduct 
on this trial'is by reference to the law and prac- 
tice in Maryland.. But surely the judge who 
-scouted the idea of being governed by the law of 
Virginia, whilst exercising jurisdiction there, shall 
not be permitted to take refuge under the law of 


another. State. For if:the law of Virginia was not 


binding on the respondent; in Virginia, a fortiori, 
he-could not have been governed by the law of 
Maryland. -But you are asked, whether the re- 


spondent’s conduct as stated by the prosecutors, is : 
too-ineonsistent with the character universally as-` 


cribed to him for discernment, by bis enemies as 


well as by his friends, to be credited? Whether 


to attain his object (granting it to have been cor- 
rupt) he was under any necessity to unmask and 


‘wantonly expose himself to future punishment? 
‘Without noticing that this is argument against | 


fact, hypothesis.opposed to actual-experiment, his 
conduct. may easily be reconciled with his charac- 
ter, and with the circumstances attending it. “EE 
his object was oppression, why did he not lie in 
ambush; (say his counsel) why disclose (nay al- 
most avow) it?” Because caution and circum- 
spection-form no part of the charges against him: 
because (even allowing that he 1s as conspicuous: 
for these qualities,.as he is notorious for the re- 
verse) there is no principle of human nature, ox 
human-conducet, more true, more invariable than 


_this+.that whatsoever be the general character.of 


a man, he is-unable at. all. times to act up to-it. 
It is the inevitable condition annexed to guilt, 
that it will betray itself—it is the privilege of truth 
alone always to be consistent. Wefind him in the 
case of Fries not more dictatorial and arbittary,. 
than wavering and irresolute. On one day arro- 
gant and imperious—on the next alarmed and try- 
ing to remove the impression his rashness had 
made—retracing his steps, sitting (as you are told 
by ‘his counsel) not on the.bench of justice, but on 
the stool of repentance, “ draining the cup of hu- 
miliation to: the very dregs,”—in a word, a man 
penitent:and of contrite heart. That repentance, 
although it cannot avail here, will (if sincere) be 
accepted by another and more dread tribunal.. But 
much I fear that the contrition which. is accom- 
panied by a-threat will avail but little, although 
offered at the throne of mercy itself. No, sir, for- 
tunately for us, although the tiger and hyena too 
often Nee in human shape, there is no disguise 
that can long conceal them—not even though they 
crouch upon the judgment seat and under the er- 
mine. Thanks to the beneficence of God! this 
insidious character cannot always be supported. 
God forbid it should! “No wonder (says the At- 
torney General of Maryland) that the people.of 
Pennsylvania wish to get riof the bar,” alluding 
to the case of Fries.. Rather let him say ne won- 
der that they are tired of the bench, for it is against 
the judges, this very judge, in that very case, that 
they have protested. They. have deprecated: his 
jurisdiction over them, and the solemn protest of 
their representatives against his iniquitous con- 
demnation of Fries, is the groundwork of th 
present prosecution. . T 
But our doctrine, it is said, goes to. prostrate 
the rights of the accused—where ?—at the feet 
of juries. There may they forever lie, but never 
at the foot of a judge. The gentleman from 


į South Carolina (I-beg his pardon) deprecates,the 


placing of criminal law solely in the power of 
yories. He would not-have the life of a mande- 
pend on their. decision of a point of law. Butit 
is the glorious attribute of jury trial, that the ques- 
tion of guilty or not guilty, involving both daw 
and.fact, that law as well asthat. fact the-jury ` 
alone.is competent to determine. It is:the neces- 
sary consequence of the: general: verdict. which 
they are required to. find.. The very-able and 
learned Attorney General of Maryland indeed says 
that this is an incidental power, rather than. a 
right of the jury- But, sir, what is that- power 
which no manmay. question, but aright? Jor, 
whether incidental or direct, the-exércise -of itis 
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final and complete, if-in favor of the accused; 


andthe power of:the court to award him a new’ 


trial is further protection to the prisoner against 
abuse. There is‘no specific power given, in so 
many words, by the Constitution, to Congress, to 
punish robberies of the mail;.but it is incidental to 
the right of establishing post offices and post roads, 
and necessary to carry the specified power into 
effect. This curious distinction between “right 
and power, direct and incidental,” is an ignis fatuus 
of the learned gentleman’s composition to bewil- 
der and mislead- us from our-object, that we may 
be lost and led astray over a wide moor of absurdi- 
ties. The right of the jury is not the less, whe- 
ther immediate, or derivative; as Congress possess 
the power to- pass all laws necessary to carry any 
delégated power into effect, in like manner juries 
possess every power necessary to the general ver- 
dict which they havea right to give. “The viola- 
tion on the part of the judge of the incidental power, 
as much subjects him to:punishment, as if he had 


invaded the original right over. the fact, to-which: 


it-iscappendant.:.. What would he say.to a robber 
of the mail claiming impunity because the power 
to make the offence penal was incidental, and not 
specified in. the Constitution? But, say gentle- 
men, we admit the power in the jury, we only deny 
the right: and in this tissue of-self-contradictions 
they declare, that whilst a jury is bound by the 
exposition of the law, as laid down by the court, 
yet they have not the right to determine whether 
the facts come within the law, Can there bea 
greater absurdity ? 

“Whilst the jury have no right to decide the 
law, they must decide whether the facts come 
-within the law!” If the jury is tied down by the 
court’s construction of the law, is it not plain that 
they do not decide whether the fact is, or is not, 
embraced by the law? but that whilst they find 
naked fact, it is the court that decides whether 
that fact does, or does not, come within the law ? 
Gracious God! is it come to this? Are the great 
principles: for which our forefathers contended, 
aod many of yourselves have bled, now to be frit- 
tered away.by technical sophistry? Is the same 
doctrine to be established here in capital offences 
—in cases of treason—that Lord. Mansfield at- 
tempted to impose.on the people of England as 
the law of libel; and which they would: not en- 
dure? Shall principles of criminal law which 
they have scouted, even in cases not capital, be es- 
tablished here for the decision of capital offences? 
that whilst the jury finds the.facts, their applica- 
tion to the law shall depend solely on the will 
of the court? I deny the gentleman’s law; and 
assert that, as an American citizen, J would refuse 
to.be bound by it. A man is charged with having 
committed certain treasonable acts. The Consti- 
tution -has defined treason to consist “in levying 
wareagainst the United States, or in adhering 
fotheir. enemies, giving them aid and comfort.” 
But-the court, assuming to themselves a more than 
Papal infallibility—the exclusive exposition and 
construction of:the Constitution—tell me, as a 
juror, to surrender into their hands my conscience 
and my understanding; that, as a levying of war 


is treason, so is the picking up of a pin a levying 
of war; that I, an unlearned: layman, must. not 
presume to.expound.the holy scripture of the Con- 
stitution, but must leave that to the elect; and, if 
the fact of his having picked up’the pin be proved 
to my satisfaction, lam bound to find the prisoner 
guilty of levying war against his country—to con- 
viel him of treason. Sir; the parallel runs on all 
fours; for there is nothing to uphold this monstrous 
judicial assumption, but that which supported the 
pretensions of the Roman Pontiff—the willing 
obedience of ignorant superstition.. If the jury is 
contumacious. if, whilst they confess their entire - 
conviction of the truth of the fact charged in the 
indictment, they deny the legal doctrine and ac- 
quit the prisoner, the court’ is without redress. 
They may bully and look big—there is no ‘help. 
Put the case of murder. A killing with malice 
aforethought is chargéd upon the. prisoner—there 
is no dispute about facts—it is admitted that the 
party arraigned did kill the deceased.’ Shall I, a 
juror, contenting myself with deciding a fact that 
nobody disputes, surrender to the court the ques- 
tion of law, should they dttempt to usurp: it, (as 
that killing with a particular weapon is a killing 
with malice: prepense,) and find a man guilty of 
murder whom I believe to have acted in self-de- 
fence?—~in defence of life, or, what is dearer than 
life, of reputation? No, sir; I will not find him 
guilty, although all the courts in the universe 
should instruct me to do so, I will look to the 
great precept, “do as you would be done by,’ and 
say, “I would have done so too, and, therefore, I 
will not say, that man ought not so to have done.” 
And what is there, sir, in the words “levying of 
war,” more unintelligible than in the words, “ma- 
lice prepense?” The first, being altogether a:mat- 
ter of fact, would appear more exclusively the 
province of the jury than the last, which rather 
partakes of a question of opinion. If-you leave 
the law in criminal cases to the jury, (as well as - 
the fact,) you are safe; but if your decision should 
sanction the opposite doctrine, you set all our lib- 
erties, fixed by the decisions of ages, afloat on an 
ocean of uncertainty and contention. We have 
no beacon, no compass, no polar-star to direct our 
course. If you suffer the rights of a jury to be 
thus invaded on a criminal trial—on a trial for 
life and death—you bind us-in conclusions more 
fatal than those of the Church of Rome. ' You 
force us one moment to say whether such a fact 


‘amounts to such a crime, and, the next, you ‘will 


not permit us to know what the crime is... T hope 
the marshal will never summon me on such a 
jury. I give him warning; I will never surrender 
the Constitution, my understanding, and my oath 
to the “grim gribber” of a court of law. I should 
consider myself as much entitled to decide the 
law for the judge in a civil case, as bound. by- his 
decision of it in a criminal one. - Vain-and futile 
is the attempt of the Constitution to settle and 
define treason, if that definition is to mean any- 
thing or nothing at the option of a corrupt judge. 
If this doctrine, sir, be denied by any. member of 
this honorable Court, let him, in his legislative 
capacity, move for a bill “to-render juries more 
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obedient to the judges, and especially in criminal 
cases.” . Until-that is done, I-shall refuse obedi- 
ence to theirdictates, and act as a jurof upon the 
principles which I have avowed. . i 

There is an expression, sir, in one of the arti- 
cles (the fourth) much carped.at. by the opposite 
counsel, (Mr. Key,)- which, as. they have pro- 
ceeded; every word and tittle, from my pen—and 
as I believe’ them correct—I feel called upon to 
explain: it-isthe term. “intemperance.” ` intem- 
perance may consist in. gluttony, drunkenness, in 
other sensual and criminal excesses, or in æ want 
of temper—its manifest meaning here; and in that 
meaning, confessed by the respondent’s counsel, 
who excusea particular act or rather series of acts 
of intemperance, by alleging that it is habitual to 
their venerable client—that it is of seventy years 
standing—that it is too invetrate to be corrected— 
that heʻand they too sir are sorry for it, but it can- 
not.be-helped. Whatever you may think of the 
ingenuity. of this defence Iam sure, sir, you must 
allow it candor. . _ 

{Here Mr. Randolph entered into a defence of 
the testimony of John Heath, contending that there 
was nothing in the evidence of William Marshall 
inconsistent with it—that it was rebutted only by 
the evidence -of a single witness, who might be 
considered as implicated in the charge. He also 
contended for the position that the law of Virginia 
was binding on the Court, where the law of Con- 
gress was silent, adducing several cases in illus- 

. tration of his argument.] 

_ I will now proceed to the eighth article of im- 
pene my desultory way, and for it I-be- 
ieve I might plead the precedent set me. by the 
Attorney. General of Maryland. The time has 
been, sir, when the sentiments uttered by the judge 
in-his charge tothe grand jury would have been 
denounced asJacobinical—certainIam they would 
have come under the sedition law. In England, 
where the Church is connected with the State— 
indeed, forms.a part of the Constitution—parsons 
have been impeached (and justly too) for preach- 
ing “sermons tending to introduce arbitrary gov- 
ernment, and containing tenets derogatory to the 
‘rights and liberties of the subject.” 

[Here Mr.-Randolph cited the cases of Doctor 
Mainwaring, in 1628—4 Hatsell, 125 to 206—and 
of the Rey. Richard Thomson in 1680—ibid, 118,] 
_ But, sir, we are not reduced to reason from anal- 
ogy—here is a case in point: “On the 28d of De- 
t cember, 1680, Sir Richard Corbett reports, from 
‘the committee appointed to examine the pro- 
t ceedings of the judges:in Westminster Hall, sev- 
t eral resolutions”—among them is the following: 
t That certain expressions in a charge given by 
‘ Baron Weston were a scandal. to the Reforma- 
t tion, in derogation of the rights and privileges of 
‘ Parliament, and tending to raise discord between 
t His Majesty and bis subjects.” To which reso- 
lution the House agrees, and resolves “That Sir 
t Richard Weston, one of the barons of the Court. 
í of Exchequer, be immediately impeached ;” and 

mmittee is appointed to prepare the impeach- 
` accordingly.—Hitsell’s. Precedents, vol. 4, 


‘These, sir, indeed are “cases before the t 


Revolution,” but on the eve of it; when the nation 
was. making a stand against the Duke of York, 
afterwards James II. : 

In addition, we might cite the respondent’s own 
authority, who, on the trial of Callender, declared 
that- “If he knew himself, the opinion he had 
‘delivered and the reasons offered in its support 
‘ flowed, not from. political. motives or reasons of. 
‘ State—with which he had no concern, and which 
‘he conceived ought never to enter courts of 
‘justice—but from deliberate conviction,” &¢.— 
Kobertson’s.printed statement, taken in short-hand, 
p: 71. Try him by his own standard, and you must 
condemn him. Even-handed justice returns the 
poisoned chalice to his own lips—let him drain it 
to the very dregs. The very crimes on. which he 
shows no mercy in others, he himself hath perpe- 
trated. Compare, I beseech you, sir, the ability 
of this respondent to raise insurrection with that 
of Fries and Callender; compare his capacity,.in- 
telligence, opportunity, and influence, with theirs, 
and then pronounce who is the greatest criminal. 
With less bodily strength, indeed, but with gigan- 
tic powers of mind, he hath endeavored to alienate 
the people of Maryland from the General Govern- 
ment, and to excite them to nothing short of com- 
motion against their own. 

Mr. President, much as I regret the trespass that 
I have already committed on your patience, I 
must (painful asit may be to you, and it is not 
less so. to myself,) ‘attempt something like a re- 
view of the conduct of this judge. In May, 1800, 
you find him in Philadelphia, engaged in propa- 
gating and establishing the detestable doctrine of 
constructive and implied treason, which, in Eng- 
land, has proved the dreadful engine of persecu- 
tion and murder. From thence you trace him to 
Annapolis; (not by the blood of John Fries—no 
thanks, however, to him forthat;) -you hear his 
declaration in presence of Mr. Mason. But this, 
his counsel tell you, was all a joke, nothing but 
humor, sir; like his conduct at Richmond. If 
you listen to them, you must become a Pythago- 
rean, and believe that the soul. of Yorick himself 
has transmigrated into the body of this judge. 
It istrue he could not be the king’s jester, because, 
unfortunately, we have no king, we have not yet 
reached that stage of civilization ; but, sir, he.is 


| thé jester of the sovereign people, a jester at your 


laws and Constitution, and itis for you to say 
whether he shall continue to exercise his func- 
tion. This jocular conversation is likely to prove 
a bitter and biting jest: to the respondent... So 
serious did that most intelligent and respectable 
witness deem it- tò be, that he loeked:it up in his 
own bosom, without venturing to mention it toany 
human being... He did not consider himself au- 
thorizeđ to: play with the fame of the respondent, 
however disposed he might be te.sport withthe. 
feelingsand rights of others. This merry fitlasted 
a long time. He-indulges the same humor inthe 
stage with Mr. Triplett, an entire stranger; and 
here let me observe; in justice to this gentleman, 


‘that never did any man deliver a-more clear-and 


unimpeachable testimony. in a. court of. justice. 
than.this witness. . It is conclusive. . When ‘the 
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judge made personal declarations against Callen- 


der, could he be said to administer justice with- 


out respect to persons? But, sir, one of our ad- 
versaries (Mr. Harper) protests against this sort 
of evidence, and deems it highly inadmissible. 
Why? Because, forsooth, it violates the sanctity 
of private conversation, and wounds the feelings 
of gentlemen who may be called on as witnesses. 
Thank God! sir, we live in a‘country where the 
law. is open to all, and knows no distinction be- 
tween gentlemen and simple-men. No man, I 
trust, has a greater respect for the real gentleman 
than myself. When Francis I., the accomplished 
monarch of the most gallant people of Europe, 
deemed it his first distinction to be ranked as the 
first gentleman’ of his kingdom, he did not hold 


that sacred character‘in higher reverence than Í- 


do. But the respondent himself hastold you that 
a court of justice is a coarse sort of thing, blind 
to. these nice. discriminations; that the polished 
address of:a Chesterfield, and the rugged scowl 
of-a Thurlow, in ‘the eye’of the-law are equal. 
Suppose: a person ‘killed, will not the court hear 
evidence ofa previous declaration by the prisoner, 
of ill-will ‘to the deceased, as “ that he would be 
the death of him,” &c.? or, will they stop to ask 
whether it was uttered in a tippling-house, or a 
drawing-room ; bya ruffian in rags, or in ermine ? 
and yet we are accused of lying in wait for the 
respondent, of watching his unguarded and con- 
vivial hours, of wounding the nerve of social 
intercourse to the quick. We are ministers of 
justice, and as such, we know nothing of these 
delicate distresses, equally unknown ‘to our fore- 
fathers, to the framers of our freeand manly insti- 
tutions. Their composition was of sterner stuff 
than this modern, flimsy, fashionable ware. To 
their robust constitutionsand strong common-sense 
these qualmish: megrims, these sickly sensibilities 
of modern refinement were happily unknown. 
¿Follow the respondent, then, with the steady 
and untired step of justice, from Philadelphia to 
Annapolis, from Annapolis to Richmond, and 
back again to Newcastle. You see a succession 
of. crimes. each treading on the heel, galling the 
kibe of the other—so. connected in time, and place, 
and circumstance, and so illustrated by his own 
confessions, as to leave no shadow of doubt as to 
his, guilt. You are to take. the facts, not, as his 
counsel would have-you, isolated and ‘dismem- 
bered,:but embodied; a series of acts indissolubly 
linked. together, each supporting, each. animated 
by the vital principle of guilt that: pervades and 
gives life to the whole. God .hath joined them; 
noman shall or can put them asunder. Carry 
your, mind back to the state of things in 1800; 
then advert.te the testimony in the case of Fries. 
Lewis, Dallas, Tilghman, and even Rawle, declar- 
ing that. they had never witnessed such a proceed- 
ing before; pronouncing the conduct of the judge, 
on thatoccasion, to be altogether novel in the an- 
~-nals-of our criminal jurisprudence. The. same 
_ spirit pervades, his whole career... But you are 
warned: by te counsel (Mr. Harper) not. to tar- 
nish thelaurels of your a victory byan 
unmanly triomph- overa fallen adversary Hi 


_thy-is not of this exclusive sort. 


implores ‘the tribute of a sigh for the mournful 
yew and funeral cypress that bedecks the hearse 
of his political reputation.  Dreading the decision 
of your judgment, your sympathies are enlisted 
for his client. An aged patriot, whose head is 
whitened with the hoar of three score and ten 
years, is presented to your afflicted imaginations: 
broken with disease, compelled.to employ his few 
and short intervals from pain and sickness, to 
spend the last moments of a life devoted: to a 
thankless country’s service, in defending himself 
against a criminal prosecution. Do we-thirst:for 
his blood ? yet, even there, English authorities 
would -bear'us out. Do we seek: to lead him to 
Tower Hill? If his heart will fly in his face, is 
it we who cast it there? Do we even ask his dis- 
franchisement?. No, sir, we only demand the 
removal of a man, whom the very suspicion of 
such crimes unfits for the high station which he 
fills. A man bent'with' age and infirmity, strug- 
gling with misfortune, is a-venerable object, enti- 
tled to your sympathy, even although he were 
not a patriot. Mine shall tever be denied to such 
a character. But, sir, mark the difference between 
Samuel Chase, powerful and protected, and John 
Fries, feeble and oppressed. Look at the one 
lodged in a sumptuous hotel, partaking of the best 
cheer, surrounded and supported by every com- 
fort of life, by a large and respectable circle of 
friends, indulged with ample time for his defence, 
assisted by counsel second to none in the land, 
unrestricted in the conduct of their cause. When 
I give a man so situated my P it is not 
of so jejune a cast as to refuse itself to the victim 
of his injastice+a hardy yeoman wrestling with 
indigence and - persecution—selling his last bit of 
property to support a long imprisonment and meet 
the expenses of this very. prosecution 3.a soldier of 
the Revolution, with whom the words “stamp.act” 
and “window tax” were synonymous-with slavery ; 
who, in a moment of political delirium, perhaps 
of intoxication, had instinctively raised his hand 
against what he deemed an oppressive tax—im- 
mured in a dungeon, listening only to the clank- 
ing of fetters; snatched from the bosom of his 
family, to whom no doubt he wasa kind parent 
and an affectionate husband—for be it remembered 
he was popular and beloved among his neighbors— 
this man, caught in the trap of judicial and con- 
structive treason, at which common sense revolts, 
laid by the heels, trembling at the charge, ignor- 
ant of the extent of the law, without a friend to 
comfort and console him, no counsel in his de- 
fence ; such'a man, so situated, isas much entitled 
to my sympathy as any King that ever wore a 
crown, and he shall have it; he shall have more, 
he shall -have justice from this honorable Court. 
Yes, sir, to my shame I confess, that my-symipa- 
It is not scared 
by-the homely garb of poverty and wretchedness. 
It can feel for misfortune, even if.it be mot sump- 
tuously arrayed. But let us sappose:the character 


of John. Fries. to have been what. one- of our op- 


ponents has represented 
eed, was: ever 
this will noi 


its -the-other, on all sides 
W ry base and detestable. 
elder your decision more 
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have asked a respite from a task-to which I feel 
myself physically. as well as morally incompe- 
tent. Ina little time and I will dismiss you to 
the suggestions of your own consciences. My 
weakness and want of ability prevent me from 


favorable to the accused. If Fries was.a danger- 
ous rebel, new cause of discontent and disaffection 
should not haye-beea given.to his countrymen by 
condemning him unfairly and unheard. . Is this 
the way to extinguish: the spirit of revolt, to rec- 
oncile freemen to your Government? Sir, we do | urging my cause as I could: wish, but it is the last 
not appear at. your‘bar-the advocates of Fries and | day of my sufferings and of yours.. 

Callender, but of fhe violated laws of yourcoun-|- We are asked to assign any rational motive for 
trys. We know-it.is in the -persons of the weak, | the conduct imputed to the respondent. His ob- 
the worthless, and the wicked, that the liberties of | jeet might have been to court-the Administration 
every people are first attacked ; and we feel that| which he upheld and supported, to reeommend 
society jsas deeply interested’ in: protecting’ the | himself to the President.of the United States, to 
most.obseure and friendless of her. members, as | obtain the Chief Justiceship.. Those who are anx- 
her.most illustrious benefactor ; and. more so, for jious to attract the notice and-favor of the powers 
this.Jast may. protect himself’ Be the-character | that be, are not apt to put their light: under.a 
and condition.ofthe prisoner what they may, we | bushel. The fulsomeness of sycophants, who al- 
say, ‘give him a fair trial: the greater his| ways overact their part, is proverbial. Sir,-he 
guilt;-the less the occasion of relaxing the’princi-| might. be aspiring to the Presidency ‘itself, and 
ples of law and justice in trying him, If he be a | anxious to engage the favor of the leaders of -his 
great State prisoner, dangerous to Government | party. Let it be remembered, the triumph of that 
from:the number and-power of his followers, the | day was complete, and the reckoning of this day 
greater the necessity for a rigid adherence to} too remote from -probability to be taken into the 
those principles, that. no.pretext for future insur- | account. Here, sir, you have a key to his whole 
rection be found in the injustice of his sentence. | conduct. It becomes you, then, Mr. President 
Sir, if these men had had fair trials, our lips would | and gentlemen of the Senate, to determine whe- 
have been.closed in eternal.silence. Look at the| ther a man whose whole judicial. life hath been 
case of Logwood. The able and excellent judge, | marked. by habitual outrage upon decorum and 
whose worth was never fully known until he was | duty, too inveterate to give the least. hope of re- 
raised to the bench, who presided at that trial, ut- | formation, interwoven and incorporated with his 
tered not one syllable that could prejudice the de-| very nature, shall be arrested in his career, or 
fence of the prisoner. .He felt, he knew that the | again let loose upon society, to prey upon the 
wretch was entitled tofair play,andhegave it him. | property, liberty, and life of those who will not 
We heard of no prejudged (written or verbal) opin-| rally around his political standard. We have 
ion- in that case ; no denial of testimony, no requi-| performed our duty; we have bound the criminal 
sition.that questions should be reduced to writing | and dragged him to your altar. The nation ex- 
and submitted -to the inspection‘of the court, be- į pects from you that award which. the evidence 
fore they were suffered to be propounded to a wit- | and the law requires: It remains for you to say 
ness—none of the respondent’s new discoveries in | whether he shall again become the scourge of an 
criminal law were there brought into play. The| exasperated people, or whether he shall stand asa 
Chief Justice knew that, sooner-or later, the law | landmark and a beacon to the present generation, 
was an overmatch for the dishonest, and leaving | and a warning to the future, that no talents, how- 
the cause of the commonwealth to its attorney, | ever great, no age, however:venerable, no charac» 
he disdainéd to descend from his great elevation | ter, however sacred, no connexions, however influ; 
to the low level-of a publie prosecutor. He let! ential, shall save that man from the justice.of his 
the law take its course. But,-sir, the honorable | country, who prostitutes the best gifts.of: Nature 
Attorney General of Maryland has said, that these | and of God, and the power with which he is in- 
men had fair trials; or what he terms “ the essence | vested for the general good, to the low purposes 
of an impartial trial; that they were guilty, and | of am electioneering partisan. We adjure. you, 
found. guilty accordingly; and had the verdict | on:behalf of the House of Representatives and of 
(the essence’of the trial) been otherwise, it would | all the people of the United States, to exorcise 
have been partial and unjust: that is to say, sir, | from our courts the baleful spirit of party, to give 
that the: end will justify any means resorted to| an awful memento to our judges. In the name 
for its accomplishment; that all the forms of law; | of the nation, I demand at, your hands the award 
invented to protect the innocent, may be dispensed | of justice and of law.. `- P 

with on. the trial of the guilty; that you may| Mr. Harrer.—I-beg leave, Mr. President, to. 
deny a man the benefit of testimony or counsel- in | correct the honorable gentleman who-has just 
his behalf, on.-his trial; and, after he is hanged, coneladed (N RANDOLPH,) with respect to what 
bring forward evidence of his guilt-to justify the | he hascalHed admissions on our part; and.to notice 
deed. Do you want.other proof of the weakness | alittle the authority which he has read respect- 
ofa cause, when men of sense defend-it by argu- : 


ing Chief Justice Keelyng. 20. ee = 
ments like these? If.the respondent. be indeed| ` The President observed-that it would be ne- 
innocent, in his name I impeach his defenders ; if 


cessary for Mr. Harper to confine -himself'to the 
he is not guilty, they have-betrayed his cause. . os 


facts which he considered misstated. 
Had I, Mr. President, béen governed in-this|.Mr. Harper. The ‘honorable gentleman has 
se by considerations-of personal feeling rather ‘stated that we admitted our client.to: be..guilty. 
3y m | J-disclaim. and- deny any such admission. -Had 


+ 


by my duty to the public, should long since 
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would admit of my ¢orrecting many other mis- 
takes of minor importance, into which the honor- 
able gentleman has fallen: but the lateness of the 
hour, and an anxious wish to bring the trial to a 
close, admonish me‘ to abstain from any further 
remarks. us cea : 

Mr. Ranpoups said he hoped ‘that. until to- 
morrow would be-allowed. the gentleman to make 
any further observations he might be desirous to 
offer. Mr. Harrer having. declined saying any- 
`| thing more, the President informed Mr. R. that 
he was at liberty to reply to Mr. HARPER. ` 

Mr. Ranvotpu. , Sir, I did not say that Kee- 
lyng was Star Chamber authority; I expressly 
stated that he was Chief Justice of the King’s 
Bench. At the time-of his impeachment the 
Court of High Commission and Star Chamber had 
been abolished forty years. But I did aver (and 
I repeat the assertion) that Star Chamber author- 
ities had been adduced to justify the conduct of 
the respondent. Keelyng was impeached for in- 
novation in trials of men for their lives, and put- 
ting unlawful restraints on juries, “It is true; sir, 
the Commons dropped their prosecution,’ but what 
does that prove?’ Surely not even his own inno- 
cence, much: less that of the respondent. If we 
have. not made out our case, if we are not fully 
supported by the law and the evidence, you will 
acquit the accused, not by a scanty and frigid 
majority, but by an unanimous vote: If we have 
not proved the truth of our charge, on us, and on 
all the people of America, who cry aloud against 
him, be the shame. Let us be dismissed to in- 
famy, and hosannas be sung to him whom the 
highest tribunal of the nation delighteth to honor. 

On motion of Mr. JACKSON. 

Resolved, That the Court will on Friday next, 
at.12-o’clock, pronounce judgment in the case of 
Samuel Chase, one of the associate justices of the 
Supreme Court of the United States. 


we made it, we should have admitted what is not 
true. We did, indeed, admit, that our client has 
-been guilty of some casual indiscretions, such as 
arg common to every man; but we neither did or 
could admit more.- : 

The honorable gentleman is also incorrect, in 
his manner of stating John Heath’s testimony. 
John Heath did positively swear, that he told the 
circumstances to Mr. Holmes, within an hour 
after the conversation in his. presence teok place, 
between the respondent and the marshal. ; 

The honorable gentleman. has also said, that I 
compared the conduct of my client, tòa brawl or 
a riot. This is an utter mistake. `Í said no such 
thing. I made no such comparison. 

The Presipent here checked Mr. Harper, 
who was apparently entering into an argument. 
_ Mr. Harper. I will confine myself to saying 
the remark of the honorable’ gentleman is a mis- 
take. As to the authority cited by the honorable 
gentleman. from Hatsell, to show that Sir John 
Keelyng was a:man of worthless character, whose 
‘writings are not entitled to: credit ; itidoes indeed, 
appear from Hatsell, that Sir John Keelyng, while 
Chief Justice of England, was cited to appear be- 
fore the House of Commons, upon charges ex- 
hibited against him. But what was the result? 
The honorable gentleman has omitted to inform 
us. But had he proceeded to read the next sen- 
tence in the book, he would have found that Sir 
John Keelyng appeared to the summons, made 
his defence, and was most honorably acquitted. 
It was a light, vague, and groundless accusation, 
which met with the fate that ought ever to attend 
such accusations, and that [hope will attend the 
present. 

-The honorable gentleman has also discovered, 
that the decisions reported by Sir John Keelyng, 
which were cited by my learned colleague, were 
Star Chamber decisions; and he has indulged 
himself in repeating many of the usual invectives, 
against Star Chamber proceedings, and Star 
Chamber decisions. But where did he find that 
these decisions were made in the Star Chamber? 
If he had taken the trouble to read the book, which 
together with its author, he has so much stigma- 
tized, he would: have found ‘that these decisions 
were made. not in the Star Chamber, but in the 
Court of King’s Bench; which was at that time 
filled by some of the ablest lawyers that England 
has ever. produced. If he will take the. trouble 
to open-the learned work of Hale on the criminal 
law—of Hale whom he and his colleagues have 
so much and so justly extolled, and whose eulo- 

ium is a perpetual theme in every court of crim- 
inal jurisdiction—if he will turn to Hawkins, the 
leading authority and constant manual of criminal 
law; he will find that Keelyng’s reports are con- 
‘Stanuly cited.as authority, by those learned writers; 
and that the very decisions cited -by my learned 
colleague, which have so strongly excited ‘the in- 
dignation. of the honorable gentleman himself, are 
at this moment considered asthe established law 
of England and consequently for this. country, so 
far-as‘they applyan t o o ae Dial 

The latitude allowed-by thischonorable Court; | a 

; é 


Fripay, March 1. 

The Court being opened by proclamation, the 
Managers, accompanied by the House of Repre- 
sentatives, attended. Si T 

The counsel for the respondent also attended. 

The consideration of.the motion, made yester- 
day for an alteration of one of the rules in cases 
of impeachments, was resumed: Whereupon, 

Resolved, That in taking the judgment of the 
Senate upon the articles of impeachment now de- 
pending against Samuel Chase, Esq., the President 
of the Senate shall call on each’ member by his 
name, and upon each article, propose the follow- 
ing question, in the manner following: “Mr. 
how say you; is the respondent, Samuel Chase, 
guilty or not guilty of a-high crime or misdemea- 
nor, as charged in the —— article of: impeéach- 
ment?” SSG Rae 

-Whereupon, each member shall rise in his place, 
and answer guilty or not guilty. s 26 2000 

The PRESIDENT rose, and. address 
the members of: the.Court, said 
entlemen: -¥ ave hea 


amuel Chase, 
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impeached for high. crimes and misdemeanors: 
you ‘will now proceed to pronounce distinctly 
your judgment on each article. 

The Secretary then read the first article of im- 
peachment, ‘as follows: 

Anricrz l That, unmindful of the solemn duties 
of his, office, and contrary to the sacred obligation by 
which he stood bound to discharge them’ “ faithfully 
and: impartially, and without: respect to persons,” ‘the 
said Samuel Chase, ’on-the trial of John Fries, charged 
with treason, before. the circuit court of the United 
States, held:for the district of Pennsylvania, in the city 
of Philadelphia, during the months of April and May, 
one thousand eight hundred; whereat the said. Samuel 
Chase presided, did, in his judicial ‘capacity, conduct 
himself in. a manner r highly arbitrary, oppressive, and 
unjust, viz: 

L. In delivering à an opinion, in writing; on the ques- 
tion of law, ot“ the construction of which the defence 
of the accused materially depended, tending to preju- 


dice the minds of the jury against the case of the said |: 


John Fries, the prisoner, before counsel had been heard. 
in his defence: 

2. In restricting the counsel for the said Fries from 
recurring to such English authorities as they. believed 
apposite, or from citing certain statutes of the United 
States, which they deemed illustrative of the positions 
upon which they intended to rest the defence of their 
client : 

3. In debarring the prisoner from his Constitutional 
privilege of addressing the jury (through his counsel) 


on the law, as-well as on the fact, which was to deter-- 


mine his guilt, or innocence, and at the same time en- 
deavoring to wrest. from the jury their ‘indisputable 
right to hear. argument, and determine upon the ques- 
tion ‘of law, as well as the question of fact, involved in 
the verdict which they were required to give: 

In consequence of this irregular conduct of the 
said Samuel -Chase, as dangerous to our liberties as 
it is novel to ‘our laws and usages, the said John 
Fries was deprived of the right, secured to him by 
the eighth article amendatory of the Constitution, and 
was. condemned to death without having been heard, 
by counsel, in his defence, to the disgrace of the charac- 
ter of the American bench, in manifest violation of law 
and justice, and in open contempt of the rights of 
juries, on which ultimately rest the liberty and safety 
of the American people. 

When the Prestpent™ took the opinion of the 
members of the Court respectively, in the form 
following: - 

“Mr, =, how say you; is the respondent, 
Samuel Chise guilty or not guilty of a high 
crime or misdemeanor, as.charged in the first arti- 
cle of impeachment?” _ í 


Those who pronounced guilty, are: 


Messrs.. Anderson, Baldwin, Breckenridge, Brown, 


Cocke, Condit, Ellery, Franklin, Howland, Logan, 
Maclay, Moore, Stone, Sumter, Worthington, and 
Wright—16. A pan 

Those who pronounced not guilty, are: 

Messrs. Adams, Bayard, Bradley, Dayton, Gaillard, 
Giles, Hillhouse, Jackson, Mitchill, Olcott, Pickering, 
Plumer, Smith of Maryland,. Smith of New. York, 
Smith of Ohio, Smith of Vermont, ‘Tracy, White—18. 


The second article was read: BY: the Secretary, 
as follows: sale 


it was manifes 


Ant. 2. That, prompted by ‘a similar spirit of perse- 
cution and injustice, at-a circuit court of the United 
States, held at Richmond, in the month of May, one 
thousand -eight hundred, ‘for the district of Virginia, 
whereat the said Samuel Chase presided, and before 
which a certain James Thompson’ Callender was ar- 
raigned for a libel on John Adams, then President of 
the United States, the said Samuel Chasé, with intent 
to oppress ánd procure the conviction of the said Cal- 
lender, did overrule the objection of John Bassét, one 
of the jury, who wished to be excused from ‘serving on - 
the said. trial because he had made up his mind as to 
the publication from which the words charged to be 
libellous in the indictment were. extracted; and the said 
Basset ‘was accordingly sworn and did serve on the 
said jury, by whose verdict the prisoner was subse- 
quently convicted. 


Those who pronounced guilty on this article, 
are: 

Messrs. Anderson, Breckenridge, Cocke, Condit, El- 
lery, Giles, Howland, Maclay, Moore, and Sumter—10. 


_ Those who pronounced not guilty, are: 


“Messrs. Adams, Baldwin, Bayard, Bradley, Brown, 
Dayton, Franklin, Gaillard, Hillhouse, Jacksoh, Logan, 
Mitchill, Olcott, Pickering, Plumer;:. Smith of Mary- 
land, Smith of New York, Smith of Ohio, Smith of 
Vermont, Stone, Tracy, White, Worthington, and 
Wright—24., 

The third article was read by the Secretary, as 
follows: 

Arr. 3. That, with intent. to oppress and procure 
the conviction of the prisoner, the evidence of John 
Taylor, a material witness on behalf of the aforesaid 
Callender, was not permitted by the said. Samuel 
Chase to be given in, on pretence that the said witness 
could. not prove the truth of the whole of one of the | 
charges contained in the indictment, although the said 
charge-embraced more than one fact. 

Those who pronounced guilty on this article, 
are: 

Messrs. Anderson, Baldwin, Breckenridgè, Brown, 
Cocke, Condit, Ellery, Franklin, Giles, Howland, Jack- 
son, Logan, Maclay, Moore, Smith of Maryland, Sum- 
ter, Worthington, and Wright—18. f 

Those who pronounced not guilty, are: ` 

Messrs. Adams, Bayard, Bradley, Dayton, Gaillard, 
Hillhouse, Mitchill, Oleott, Pickering, Plumer, Smith: of 
New York, Smith, of Ohio, Smith of Vermont, Stone, 
‘Tracy, and White—16. 

The fourth article was read by the. Secretary, 
as follows : 

Anr. 4, That the conduct of the said Samuel Chase 
was marked, during the whole course of the said: trial, 
by manifest injustice, partiality; and intemperance ; 
viz: 

lL In compelling the prisoner’ s counsel to reduce to 
writing, and Submit to the. inspection of the court, for 
their admission or rejection, all questions which the 
said counsel meant to propound to. the above oo 
John Taylor, the witness: 

2. In refusing..to. postpone. the trial, although an 
affidavit was regularly filed, stating the:absence of ma- 
terial witnesses’on behalf of. the accused; and although 
; that, with the utmost diligence, the at- 
tendance-of such witnesses could. not have been pro- 
cured: atthat term: fe i 
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- 8, Inthe use of unusual, rade, and. contemptuous ex- 
/ pressions towards the prisoner’s counsel; and in false- 
ly insinuating that they wished to excite the public 
fears and indignation, and to produce that insubordi- 
nation to law to which the conduct of the judge did, 
at the same time, manifestly tend : ‘ 

4, In repeated and vexatious interruptions of the said 
counsel, on the part of the said judge, which at length 
induced them to abandon their cause and their client, 
who was thereupon convicted and condemned to fine 
and imprisonment: | ie tn 

5. In an indecent solicitude manifested by the said 
Samuel Chase for the conviction of the accused, unbe- 
coming: even a public prosecutor, but highly disgrace- 
ful to the character of a judge, as it was subversive of 
justice. . 

Those who pronounced guilty on this article, 
are: ? 

Messrs. Anderson, Breckenridge, Brown, Cocke, 
Condit, Ellery, Franklin, Giles, Howland; Jackson, 
Logan, Maclay, Moore, Smith of Maryland, Stone, 
Sumter, Worthington, and Wiight—18. 
~ Those who-pronotinced not guilty, are: oe 

“Messrs. Adams, Baldwin, Bayard, Bradley; Dayton, 
Gaillard, Hithouse; Mitchill, Olcott, Pickering, Plimer, 
Smith of New “York, Smith of: Ohio, Smith of- Ver- 
mont, Tracy, and White—16. 

: The fifth article was read by the Secretary, as 
follows: 

Aur. 5, And whereas it is provided by the act of 
Congress, passed on the 24th day of September, 1789, 
entitled “ An act to establish the judicial courts of the 
United States,” that for any crime or offence against the 
United States, the offender may be arrested, impris- 
oned, or bailed, agreeably to the usual mode of process 
in the State where such offender ‘may be found: and 
whereas it is provided by the laws of ‘Virginia, that 
upon presentment by any grand jury of.an offence 
not capital, the court shail: order the clerk to issue a 
summons against the person or persons. offending, to 
appear and answer such presentment at the next court; 
yet the said Samuel Chase did, at the court aforesaid, 
award a capias against the body of the said James 
‘Thompson Callender, indicted for an offence not capi- 
tal, whereupon the said Callender was arrested and 
committed to close custody, contrary to law in that case 
made’and provided. 


All the members pronounced not guilty on this 
article, vizr o 0s i 
<> Messrs. Adams, Anderson, Baldwin, Bayard, Brad- 
ley, Breckenridge, Brown, Cocke, Condit, Dayton, El- 
Tery, Franklin, Gaillard, Giles, Hillhouse,. Howland, 
- Jackson, Logan, Maclay, Mitchill, Moore, Olcott, Pick- 
ering, Plumer, Smith of Maryland, Smith of New York, 
Smith of Ohio, Smith of Vermont, ‘Stone, Sumter, 
Tracy, White, Worthington, and Wright—34. ` 
The sixth article was read by the Secretary,.as 
follows: 
<Anr, 6. And whereas it is provided by the 34th’ sec- 
tion of the aforesaid act, entitled “An act to establish 
the Judicial Courts of the United States,” that the 
-Jaws of the several States, except where the Constitu- 
| Hen, treaties, or-statutes.of the United States; shall 
‘otherwise require or provide, shall be-regarded’ asthe- 
rules of decision in trials at’ common law, in the courts 
of the: United: States; in cases where they-apply ;. and: 


whereas bythe laws of Virginia iti provided, that in’ 


swer any presentment of a.grand jury until the court 
next succeeding that during which such presentment 
shall have been made, yet the said Samuel Chase, with 
intent to oppress and procure the conviction of the said 
James Thompson Callender, did, at- the court aforesaid, 
rule and adjudge the said Callender to trial during the 
term at which he, the said Callender, was presented 
and indicted, contrary to law in that case made and 
provided. f ; i 

Those who pronounced guilty on this article, 
are: ` . EDAN 

Messrs, Breckenridge, Cocke, Howland, anid Ma- 
clay—4. oa : 

Those who- pronounced not-guilty, are: 
. Messrs. Adams, Anderson, Baldwin, Bayard, Brad- 
ley, Brown, Condit, Dayton, Ellery, Franklin, Gaillard, 


‘Giles, Hillhouse, Jackson, Logan, Mitchill, Moore, Ol- 


cott, Pickering, Plumer; Smith of “Maryland, Smith of 
New York, Smith of Ohio, Smith of Vermont, Stone, 
Sumter, Tracy, White, Worthington, and Wright—30. 

The seventh article-was réad by:the Secretary, 


as:follows: ; PER 


Axr. 7. That-at ‘a circuit court of the:United. States, 
for the district of Delaware, held at Newcastle; in the 


-month of June, one;thousand eight: hundred, .whereat 


the said Samuel: Chase:. presided—the* said Samuel 
Chase, disregarding the duties of his office, did descend 
from the dignity of a judge and stoop to the level of 
an informer, by refusing to discharge the grand jury, 
although entreated by several of the said jury so to do; 
and after the said grand jury had regularly declared, 
through their foreman, that they had found nobills of 
indictment, nor had any presentments to make, by ob- 
serving to the said grand jury, that-he, the said Sam- 
uel Chase, understood “that a highly seditious temper 
had manifested itself in the State of Delaware, among 
a certain class of people, particularly in Newcastle 
county, and more especially in the town of Wilming- 
ton, where. lived a most seditious printer, unrestrained 
by any principle of virtue, and regardless of social or- 
der—that the name of this printer: was’+—but checking 
himself, as if sensible of the indecorum which he was 


cases not-capital, the offender: shall-not beheld. to an- | Hilthouse 
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Plumer, Sm ith of New York, Smith of Ohio, Smith of 
Vermont, "Tracy, White, and Worthington—24. : 
-¥he eighth article was read’-by the Secretary, 
as: follows: fis By 
“Nw. 8. And whereas mutual respect ahd confidence 
between the Government- of the United Stites and 
those of the individual States, and between the -people 


pretence of exercising his judicial right to address the 
said. grand jury, as. aforesaid, did, in a manner highly 
unwarrantable, endeavor to excite the odium `of the 
said grand jury, and-of the good people of Maryland, 
against. the Government of the United States, by de- 
livering opinions, which, even if the judicial authority 
were competent to their expression, on a suitable occa- 
sion and in a proper mannet, were at that time, and 
as delivered by him, highly indecent, extra judicial, and 
tending to prostrate the high judicial character with 
which he was invested, to the low purpose of an elec- 
tioncering partisan. i i 
Those whopronounced guilty on this article, are: 
Messrs. Anderson, Baldwin, Breckenridge, Brown, 
Cocke, Condit, Ellery, Franklin, Giles, Howland, Jack- 
son, Logan, Maclay, Moore, Smith of Maryland, Stone, 
Sumter, Worthington, and Wright—19. ; 


Those who pronounced not guilty, are: 

Messrs. Adams, Bayard, Bradley; Dayton, Gaillard, 
Hillhouse, Mitchill, Olcott, Pickering, Plumer, Smith 
of New York, Smith of Ohio, Smith of Vermont, Tracy, 
and White-——15. ee 

The Prusippn’ rose and said, on the first arti- 
cle, sixteen. gentlemen haye pronounced guilty, 
and eighteen not guilty; on the second article, 
ten have said guilty, and twenty-four not guilty ; 
on the third article, eighteen have said guilty, and 
sixteen not guilty; on the fourth article, eighteen 
have said.guilty, and. sixteen not guilty; on the 
fifth article, there is an unanimous vote of not 
guilty; on the sixth article, four have said guilty, 
and thirty not guilty; on the seventh article, ten 
have said guilty, and twenty-four not guilty; and 
on the eighth article, nineteen have said guilty, 
and fifteen not guilty. 

Henee, it appears that there is not a Constitu- 
tional majority of votes finding Samuel Chase, 
Esq., guilty, on any one article. It, therefore, be- 
comes my duty to declare that Samuel Chase, 
Esq., stands acquitted of all the articles exhibited 
by the House of Representatives against him. 

Whereupon, the Court adjourned without day. 


‘tion of law. 


APPENDIX 
TO 


. FHE TRIAL OF JUDGE CHASE. 


Charge of Judge Chase, being exhibit number 
three, referred to in his answer. : 
Gentlemen of. the Jury: John Fries, the pris 

oner.at the bar, stands indicted for the crime of 

treason, of levying war against the United Siates, 


contrary tothe Constitutidn. 


By the Constitution.of the United States, arti- 
cle three, section three, itis declared: “ That trea: . 
‘son against the United States shall consist only 


‘in levying war against them, or in adhering to 


‘| ‘their enemies, giving them aid and comfort.” - 


By the same section, it is further declared: 
“That no person shall be convicted of . treason, 


| Sunless on the testimony of two witnesses to the 


“same overt act, or.on confession in open court ;” 
and that “The Congress shall have power to de- 
clare the punishment of treason.” `, : 
Too much praise: cannot, be given to this Con- 
stitutional definition of treason, @nd_the requiring 
such full proof for conviction ; and declaring that 
no attainder of treason shall work corruption of 
blood or forfeiture,.except during the life of the 
person attainted. 5 
This Constitutional definition of treason is a 
definition of law. “Every proposition in any 
statute (whether more or less distinct, whether 
easy or difficult to comprehend) is always a ques- 
What is the true meaning or true 
import of any statute, and. whether the case stated 
comes within it, is a question of law and not. of 
fact. The question in an indictment for levying 


| war against (or adhering to the enemies of ) the 


United States, is “ whether the facts stated do or 
do not amount to the levying of war” within the 
contemplation and construction of the Constitu- 
tion. ’ 

It is the duty of the court in this case, and in 
all criminal cases, to state to the jury their opin- 
ion of the law arising on the facts; but the jury 
are to decide on the present and in all criminal 
eases, both the law and the facts, on their consid- 
eration of the whole case. 

It is the opinion of the court that any insurrec- 
tion or rising of any body of people, within the 
United States, to attain or effect, by force or vio- 
lence, any object of a great public nature or of 
public and general (or national) concern, is a 
levying war against the United States, within the 
contemplation and construction of the Constitu- 
thon. P 

On this general position the court are of opin- 
ion, that any such insurrection or rising to resist, 


-or to prevent by force or violence, the execution 


of any statute of the United States, for levying 
or collecting taxes, duties, imposts, or excises; or 
for calling forth the militia to execute the laws 
of the Union, or for any other object of a general 
nature or national concern, under any pretence, as 
that the statute was unjust, burdensome, oppress- 
ive, or unconstitutional, is a levying war against 
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who were both found guilty by the jury, and after- 
ward pardoned by the late President. 

At the circuit court for the district (April term, 
1799,) on the trial of the prisoner at the bar, Judge 
Iredell delivered the same opinion; and Fries was 
convicted by the jury.. j , 

To support the: present. indictment against the 
prisoner at thé bar, two facts must. be «proved ‘to 
your satisfaction: . First. That, some time before 
the finding-of the indictment there was.an insur- 
rection (or rising) of a body of people-in the 
county of Northampton, in this State, with intent 
to oppose and prevent, by means of intimidation 
and violence, the execution of a law of the United 
States, entitled “ An act to provide for the valu- 
ation of lands and dwelling-houses, and the enu- 
meration of slaves within the United States ;” or 
of another.law of the United States, entitled “An 
act to lay and collecta. direct’ tax within the 
United States,” and that some acts of. violence 
were committed. by some of the people so assem- 
bled, with intent.to oppose and.prevent, by means 
of intimidation and..violence, the: execution of 
both or of one of the said laws. of Congress. : 

In.the consideration of this fact; you are tocon- 
sider and determine with what intent the people 
assembled at Bethlehem, whether to effect by force 
a public or a. private measure. 

The intent with which the people assembled at 
Bethlehem, in Northampton, is a necessary ingre- 
dient to the fact of assembling, and to be proved, 
like any other fact, by the declaration. of those 
who assembled, or by acts done by them, when 
the question is, “ What is the man’s intent?” It 
may be proved by a number of connected circum- 
stances, or by a single fact. -` 

If, from a careful examination of the evidence, 
you shall be convinced: that the real object and 
intent of the people.assembled at Bethlehem was 
of a public nature, (which it certainly wasifthey 
assembled with intent to prevent the execution of 
both the above-mentioned laws of Congress, or 
either of them,) it- must then be proved to your 
satisfaction that the prisoner at the bar. incited, 
encouraged, promoted, or assisted in the insurrec- 
tion or rising of the people at Bethlehem, and the 
terror they carried with them, with intent-to op- 
pose and prevent, by means of intimidation and 
violence, the execution of both the above-men- 
tioned laws of Congress, or either of them; and 
that some force was used by some of the people 
assembled at Bethlehem. f 

In the consideration of this fact, the court think 
proper to assist your inquiry by giving you their 
opinion. 5 

In treason all the participes crimines are prin- 
cipals; there are no accessaries to this crime. 
Every act which in the case of felony. would ren- 
der a man an accessary, will in the case.of- treason 
‘make him a principal. To render any- person an 
‘accomplice, and principal in felony,;-he must be 
RE aiding and abetting at. thé fact, or ready to afford 
“This opinion. of the court is founded on the| assistance, if-necessary:, Ifa person be present 
same principles, and is, in substance, the same as| at a felony aiding or assisti isa principal. 
the opinion of.the-circuit court for this district in | I ateri eC whether the 


pinior t tis always material, to. 
the trials’ in April, 1795, of Vigol and Mitchell, f persons charged are.of t e party, upon. the 


the United States, within the contemplation and 
construction of the Constitution. 

The reason for this opinion is, that an insurrec- 
tion to resist or prevent by force the execution of 
any statute of the United States, has a direct ten- 
dency to dissolve all the bonds of society; to de- 
stroy all order and all laws; and also all security 
for the lives, liberties, and property of the citizens 
of the United States. : 

The court are of opinion that military weapons 
(as guns and swords mentioned in the indictment) 
are not necessary to make such ‘insurrection or 
rising amount to levying war; because numbers 
supply the want of military weapons; and other 
instruments may effect the intended mischief. 
The legal. guilt of levying war may be incurred 
without the use of military weapons or military 
array. nod 2 ae 

The court are of opinion that the assembling 
bodies of men, armed and arrayed’ io a warlike 
manner for: purposes only of a private nature, is 
not. treason 3 "although the-judges or other “peace 
officers should be insulted or resisted, or even great 
outrages committed to the persons. or property of 
our citizens,  -@ ets 

The true criterion to determine whether acts 
committed are treason, or a less offence (as a riot) 
is the quo animo or the intention with which the 
people did assemble. When the intention is uni- 
versal or general, to effect some object of a gen- 
eral public nature, it will be treason, and cannot 
be considered, construed, or reduced toa riot. The 
commission of any number of felonies, riots, or 
other misdemeanors, cannot alter their nature so 
as to make them amount to treason; and, on the 
other hand, if the intention and acts combined 
amount:to treason, they cannot: be sunk down to 
a felony or riot. The intention with whieh any 
acts (as felonies, the destruction of property, or 
the like) are done, will show to what class of 
crimes the case belongs. 


“The court are of opinion that if a body of peo- 
ple conspire and meditate an insurrection to resist 
or oppose the execution of any statute of the Uni- 
ted States by force, that they are only guilty of a 
high misdemeanor, but if.they proceed to carry 
such intention into execution by force, that they 
are guilty of the treason of levying war; and the 
quantum of the force employed neither lessens 
nox increases the crime, whether by one hundred 
or’one:thousand persons, is wholly immaterial. - 

The court are of opinion- that a combination or 
conspiracy to levy war against the United States 
is not treason, unless combined with an attempt 
to carry such combination or conspiracy into ex- 
ecution; some actual force or violence must be 
used in pursuance of such design to levy war; but 
that itis altogether immaterial whether the force 
used is sufficient to effectuate the object; any 
force connected with the intention will constitute 
the crime of levying war. j : 
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same pursuit, and under the expectation of mutual 
defence and support. All persons present, aiding, 
assisting, or abetting any treasonable act, are prin- 
cipals. All persons who are present, and counte- 
nancing, and are ready to afford assistance, if 
necessary, to those who actually commit any 
treasonable act, are also principals. If a number 
of persons assemble.and set upon a common de- 
sigu, as to resist and prevent by force the execu- 
tion of any law, and some of them commit acts 
of violence and force, with intent to oppose the 
execution of any law, and others are present to 
aid and assist, if necessary, they are all principals. 
If any man joins and acts with an assembly of 
people, his intent is always to be considered and 
adjudged to be the same as theirs; and the law 
in the case judgeth of the intent by thefact. Ifa 
number of persons combine or conspire to effect a 
certain purpose, as to oppose by force the execu- 
tion of a law, any act of violence done by any one 
of them, in pursuance of such combination, and 
with intent to effect such object, is, in considera- 
tion of law, the act of all who are present when 
such act of violence is committed. If persons 
collect together to act for one and the same com- 
mon end, any act done by any one of them, with 
intent to effectuate such common end, isa fact that 
may be given in evidence against all of them; 
the act of each is evidence against all concerned. 

TI shall not detain you at this late hour to reca- 

pania the facts; you have taken notes, and they 
ave been stated with accuracy and gréat candor 
by Mr. Attorney. 

I will only remark, that all the evidence rela- 
tive to transactions before the assembling of the 
armed force at Bethlehem, are only to satisfy you 
of the intent with which the body of the people 
assembled there. If either of three overt acts (or 
open deeds) stated in the indictment, are proved 
to your satisfaction, the court are of opinion that 
is. sufficient to maintain the’ indictment, for the 
court are of opinion that every overt act is trea- 
sonable. pa 

As to accomplices, they are legal witnesses, and 
entitled to credit, unless destroyed by testimony 
in court: 

If, upon consideration of the whole matter, (law 
as well as fact,) you are not fully satisfied without 
any doubt that the prisoner is guilty of the treason 
charged in the indictment, you will find him not 
guilty ; butif, upon the consideration of the whole 
matter, (law as well as fact,) you are convinced 
that. the prisoner is guilty of the treason charged 
in the indietment, you will find him guilty. 


Exhibit number eight, referred to in Judge Chases 

answer. 

Copy of the conclusion of a charge delivered and 
read from the original manuscript, at a circuit 
court of the United States, holden in the city 
of Baltimore, on Monday the second day of 
May, 1803, by Samuel Chase, one of the judges 
of the Supreme Court of the United States. 

_ Before you retire, gentlemen, to your chamber 

td consider such matters as may be brought be- 

8th Con. 2d Szs.—22 


fore you, I will take the liberty to make a few ob- 
servations, which I hope you will receive as flow- 
ing-only from my regard to the welfare and pros- 
perity of our common country. 

It is essentially necessary at all times, but more 
particularly at the present, that the public mind 
should be truly informed; and that our citizens 
should entertain correct principles of government, 
and fixed ideas of their social rights. “It is a very 
easy task to deceive or mislead the great body of 
the peopie by propagating plausible, but false doe- 
trines, for the bulk of mankind are governed by 
their passions and not by reason. / i 

Falsehood can be more readily disseminated- 
than truth, and the latter is heard with reluctance 
if repugnant to popular prejudice. From the year 
1776, I have been a decided and avowed advocate 
for a representative or republican form of gov- 
ernment, as since established by our State and 
national Constitutions. It is my sincere wish 
that fréemen should be governed by their repre- 
sentatives, fairly and freely elected by that class 
of citizens described in our bill of rights, “ who 
have property in, a common interest with, and an 
attachment to, the community.’ 

The purposes of civil society are best answered 
by those governments where the public safety, 
happiness, and prosperity, are best formed, what- 
ever may be the constitution and form of govern- 
ment; but the history of mankind (in ancient and 
modern times) informs us “that a monarchy ma 
be free, and that a republic may be a tyranny.” 
The true test of liberty is in the practical enjoy- 
ment of protection to the person and the property 
of the citizen, from all injury. Where the same 
laws govern the whole society without any dis- 
tinction, and there is no power to dispense with 
the execution of the laws; where justice is im- 
partially and speedily administered, and the poor- 
est man in the community may obtain redress 
against the most wealthy and powerful, and riches 
afford no protection to violence; and where the 
person and property of every man are secure from 
insult and injury; in that country the people are 
free. This is our present situation. Where law 
is uncertain, partial, or arbitrary; where justice 
is not impartially administered to all; where 
property is insecure, and the person 1s liable to in- 
sult and violence without redress by law, the 
people are not free, whatever may be their form 
of government. To this situation I greatly fear 
we are fast approaching ! 

You know, gentlemen, that our State and na- 
tional institutions were framed to secure to every 
member of the society equal liberty and equal 
rights; but the late alteration of the Federal Ju- 
diciary by the abolition of the office of the sixteen 
circuit judges, and the recent change in our State 
constitution by the establishing of universal suf- 
frage, and the further alteration that is contem- 
plated in our State judiciary (if adopted) will, in 
my judgment, take away all security for property 
and personal liberty. The independence of the 
national Judiciary is already shaken to its founda- 
tion, and the virtue of the people alone can re- 
store it, The independence of the judges of this 
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State will be entirely destroyed, if the bill for the 
abolition of the two supreme courts should be 
ratified by the next General Assembly. The 
change of the State constitution, by allowing uni- 
versal suffrage, will, in my opinion, certainly and 
rapidly destroy all protection to property, and all 
security to personal liberty; and our republican 
constitution will sink into a mobocracy, the worst 
of all possible governments. 

° Ecan only lament that the main pillar of our 
State constitution. has already been thrown down 
by the establishment of universal suffrage. By 
this shock alone the whole building totters. to its 
base, and will crumble into ruins before many 
years elapse, unless it be restored to its original 
state. If the independency of your State judges 
which your bill of rights wisely declares “ to be 
essential to the impartial administration of Justice, 
and the great security to the rights and liberties 
of the people,” shalt be taken away by the ratifi- 
eation of the bill passed for that purpose, it will 
precipitate the destruction of your whole State 
constitution, and there will be nothing left in it 
worthy the.care or support of freemen. 

I cannot but remember the great and patriotic 
characters by whom your State constitution was 
framed. Icannot but recollect that attempts were 
then made in favor of universal suffrage, and to 
render the judges dependent upon the Legisla- 
ture. You may believe that the gentlemen who 
framed your constitution, possessed the full con- 
fidence of the people of Maryland, and that they 
were esteemed for their talents and patriotism, 
and for their public and private virtues. You 
must have heard that many of them held the 
highest civil and military stations, and that they, 
at every risk and danger, assisted to obtain and 
establish your independence. Their names are 
enrolled on the Journals of the first Congress, and 
may be seen in the proceedings of the Convention 
that framed our form of Government. With great 
concern I observe that the sons of some of these 
characters have united to pull down the beautiful 


fabric of wisdom and republicanism that their; 


fathers erected! 

The declarations respecting the natural rights 
of man, which originated from the claim of the 
-British Parliament: to.make laws to bind America 
in all cases whatsoever; the publications since 
that period, of: visionary and theoretical: writers, 
asserting that men in a state of society are enti- 
tled to exercise rights which they possessed in a 
state of nature; and the modern doctrines by our 
late reformers, that all men ina state of society 
‘are entitled to enjoy equal liberty and equal- rights, 
have brought this mighty mischief ypon us; and 
A fear that it will rapidly progress, until peace and. 
order, freedom. and property, shall be destroyed. 
“Our people are taught as a political creed, that 
“maen.living under an established Government, are, 


nevertheless, entitled to exercise certain rights 
which they possessed in a state of nature; and, 
also, that every member of this Government is 
entitled to enjoy an equality of liberty and rights. 

I have long since subscribed to the opinion, that 
there could be no rights of man in a state of na- 
ture previous to the institution of society; and 
that liberty, properly speaking, could not exist in 
a state of nature. I do not believe that any num- 
ber of men ever existed together in a state of na- 
ture without some head, leader, or chief, whose 
advice they followed, and whose precepts they 
obeyed. I really consider a State of nature as a 
creature of the imagination only, although great 
names give a sanction to a contrary opinion. The 
great object for which men establish any form 
of government, is to obtain security to their per- 
sons and property from violence; destroy the se- 
curity to either, and you tear up society by the 
roots, It appears to me that the institution of 
government is really no sacrifice made, as some 
writers contend, to natural liberty, for I think 
that previous to the formation of some species of 
government, a state of liberty could not exist. It 
seems to me that personal liberty and rights can 
only be acquired by becoming a member of a com- 
munity, which gives the protection of the whole 
to every individual. Without this protection it 
would, in my opinion, be impracticable to enjoy 
personal liberty or rights. From hence I con- 
elude that liberty and rights (and also property) 
must spring, out of civil society, and must be for- 
ever subject to the modification of particular gov- 
ernments. I hold the position clear and safe, that 
all the rights of man can be derived only from the 
conventions of society, and may with propriety be 
called social rights. I cheerfully subscribe to the 
doctrine of equal liberty and equal rights, if prop- 
erly explained. I understand by equality of lib- 
erty and rights only. this, that every citizen, with- 
out respect to property or station, should enjoy an 
equal share of civil liberty, an equal protection . 
from the laws, and an equal security for his per- 
son and property. Any other interpretation of 
these terms is, in my judgment, destructive of all 
government and all laws. If I am substantially 
correct in these sentiments, it is unnecessary to 
make any application of them, and I will only 
ask two questions. Will justice be impartially 
administered by judges dependent on the Legisla- 
ture for their continuance in office, and also for 
their support? Will liberty or property be pro- 
tected or secured, by laws made by representatives 
chosen by electors, who have no property in, a 
common interest with, or attachment to the com- 
munity ? 

True copy: 
THOMAS CHASE. 
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AND DEBATES 


THE 


-HOUSE OF REPRESENTATIVES OF THE UNITED STATES, 


AT THE SECOND SESSION OF THE EIGHTH CONGRESS, BEGUN AT THE CITY OF 
es, i WASHINGTON, MONDAY; NOVEMBER 5, 1804. i ` 


“Monvay, November 5, 1804: 


This being the day appointed by law for the 
meeting of the present Session, the following 
members of the House of Representatives appear- 
ed and took. their seats, to wit: 

From. New Hampshire—Silas Betton, Clifton Clag- 
gett, David Hough, and Samuel Tenney. 

.. From Massachusetts—Jacob Crowninshield, Tho- 
mas Dwight, Nahum Mitchell, Ebenezer Seaver, Wil- 
liam Stedman, Joseph B. Varnum, and Lemuel Wil- 


liams. l 

From Rhode Island—Nehemiah Knight and Joseph 
Stanton. ` 

From Connecticut—John Davenport and John Cot- 
ton Smith. ` 
. _ From Vermont—William Chamberlin, Martin Chit- 

tenden, James Elliot, and Gideon Olin. - 

From New York—Gaylord. Griswold, Josiah Has- 
brouck, Henry W. Livingston, Andrew McCord, Sam- 
uel L. Mitchill, Beriah Palmer, Erastus Root, Thomas 
Sammons, David Thomas, Philip Van Cortlandt, Kil- 
lian K. Van Rensselaer, and Daniel C. Verplanck. 

From New Jersey—Adam Boyd, Ebenezer Elmer, 
James Sloan, and Henry Southard. 

From Penzrisylwania—Isaac Anderson, David Bard, 
Joseph Clay, Frederick Conrad, William Findley, Jo- 
seph Heister, Michael Leib, John: Rea, Jacob Richards, 
John Smilie; John Stewart, and John Whitehill. 

From Maryland—John Archer, William McCreery, 
Nicholas: R. Moore, and Thomas Plater. 

From Virginia—Thomas Claiborne, John Dawson, 
John W. Eppes, Thomas. Griffin, David Holmes, John 
G. Jackson, Joseph Lewis, jr., Anthony New, Thomas 
Newton, jr; John Randolph, Thomas M. Randolph, 
John Smith, Janies:Stephenson, and Philip R: Thomp- 
sons 

From: Kentucky—George. Michael Bedinger, John 
Boyle, and Thomas Sandford... - 

From North Carolina—Willis Alston, jr, William 
Blackledge, James: Gillespie, James Holland, William 
Kennedy, Nathaniel Macon, (Speaker,) Richard Stan- 
ford, and Joseph Winston. 

From Tennessee—George W. Campbell, William 
Dickson, and John Rhea. 

From South Carolina—John B. Earle. 

From Georgia—Peter Early and David Meriwether. 

From Ohio—Jeremiah Morrow. 

Delegate from the Mississippi Territory—William 
Lattimore. 


Several new members, to wit: from Massachu- 
setts, Srmon Larnep, returned to serve in this 

ouse as a member for the said State, in the room 
of Fompson J. Skinner, who has resigned his seat; 
from New York, Samuzt Rixser, returned to serve 
asa member for the said State, in the room of 
John Smith, appointed a Senator of the United 
States; and from Virginia, CHRISTOPHER CLARK, 
returned to serve as a member for the said State, 
in the room of John Trigg, deceased; appeared, 
produced their credentials, and took their seats in 
the House; the oath to support the Constitution 
of the United States being first administered to 
them by Mr. Speaker, according to law. 

And a quorum, consisting of a majority of the 
whole number, being present, 

Ordered, That a message be sent to the Sen- 
ate, to inform them that a quorum of this House 
is assembled, and ready to proceed to business; 
and that the Clerk of this House do go with the 
said message.  - 

The following committees were appointed pur- 
suant to the standing rules and orders of the House, 
vi 


| 


Zt 
Committee of Elections—Mr. Finney, Mr, 
Varnum, Mr. Livineston, Mr. Kennepy, Mr. 
Eppes, Mr. Cuacerr, and Mr. Eimer. . 
| Committee KA Ways and Means—Mr. Joun 
| RANDOLPH, Mr. Josern Cray, Mr. GAYLORD 
GriswoLb, Mr. Boye, Mr. Davenport, Mr. Ni- 
| CHOLAS R. Moors, and Mr. MERIWETHER. 
| Committee of Commerce and Manufactures— 
| Mr. SAMUEL È. MrreniLL, Mr. CROWNINSHIELD, 
i Mr. McCreery, Mr. Lem, Mr. Newron, Mr. 
Earty, and Mr. CHITTENDEN. 

Committee of Claims—Mr. Jonn COTTON 
Smir, Mr. Hotmes, Mr. Puarer, Mr. CHAMBER- 
LIN, Mr. Bepinger, Mr. Srgnrorp, and Mr. STAN- 
TON. 

Committee of Revisaland Unfinished Business— 
Mr. Tenney, Mr. Dickson, and Mr. EARLE. 

The Speaker laid before the House a letter 
from the Governor of the State of Maryland, en- 
closing a certificate of the election of ROGER 
Netson; to serve in this House as a member for 
the said State, in the room of Daniel Heister, de- 
[os which was referred to the Committee of 
Elections. 
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Ordered, That the Clerk of this House cause 
the members to be furnished, during the present 
session, with three newspapers to each member, 
such as the members, respectively, shall choose, 
to be delivered at their lodgings; and that if any 
member shall choose to take any newspaper other 
than a daily paper, he shall be furnished with as 
many of such newspapers as shall not exceed the 
price of a daily paper. f . 

Resolved, That; unless otherwise ordered, the 
daily hour to which the House shall stand ad- 
journed, during the present session, be eleven 
o’clock in the forenoon. 


Tuespay, November 6. 


Several other members, to wit: from Massa- 
chusetis, MANASSEH CUTLER; from Connecticut, 
SamueL W. Dana and Roeser Griswotp; from 
New. Jersey, James Mott; from Pennsylvania, 
Joun A. Hanna, Joun B. C. Lucas and Isaac 
VaN Horne; from Maryland, Joan CAMPBELL; 
from Virginia, Joan Ciopron; and from South 
Carolina, Tuomas Lownprs; appeared and took 
their seats in the House. 

Another new member, to wit: Roger Netson, 
from Maryland, returned to serve in this House 
asa member for the said State, in the room of 
Daniel Heister, deceased, appeared, produced his 
credentials, was qualified, and took his seat in the 
House. 

Mr. J. Ranpotpa moved for the appointment 
of a committee on the part of the House to join 
a committee of the Senate to wait on the Presi- 
dent and inform him that a quorum of both 
Houses are formed, and ready to receive his com- 
munications. 

Mr. Dana inquired ifa quorum of the Senate 
was formed? That circumstance, he thought, 
ought to be ascertained before the House adopted 
the gentleman’s resolution. ` 

Mr. Ranvoups did not know whether or no the 
Senate had formed a quorum, but he saw no ob- 
jection on that account to proceeding with their 
own business, He however had understood that 
the Senate would form a quorum this day. 

The resolution was carried, and Messrs. J. RAN- 
poten and R. Griswotp appointed the com- 
mittee. a 

Mr. J. C. Smrrx requested the House to excuse 
him from serving on the Comnitteé of Claims; 
he had been on that committee for four years past, 
and he knew that the members of that commit- 
tee, particularly, ought to remain at the seat of 
Government during the whole session; he unfor- 
tunately would be obliged to ask leave of absence 
in January, at farthes® He was hereupon excus- 
ed, and Mr. Dana appointed in his place. 

Resolved, That a committee be appointed to 
inquire whether any, and what amendments are 
necessary to be made in the acts establishing a 
post office and post roads within the United States, 
and that the said committee have leave to report 
by bill of otherwise. 

Ordered, That Mr. Newron, Mr. Tuomas, Mr. 
Hanna, Mr. Nanum MiTcneLL, Mr. LOWNDES, 


Mr. GeorGe WASHINGTON, CAMPBELL, and Mr. 
Sovurnakrp, be appointed ‘a committee pursuant to 
the said resolution. 

Mr. J. Rannoupn requested information from 
the Chair as to the situation in which the articles 
of impeachment against Samuel Chase, one of 
the Associate Justices of the.Supreme Court of 
the United States, were left at the last. session. 
The House would recollect that they were: then 
merely reported and ordered to be printed. If 
that business was to be prosecuted, he conceived 
it of importance that the party should have all 
the time to. prepare for his defence that political 
existence would allow him. Was it the opinion 
of the Speaker that this subject was before the 
Committee of Revised and Unfinished Business, 
or should it be referred to a special committee to 
prepare articles de novo? 

The Speaker judged that it was before the 
Committee. of Revised and Unfinished Business 
as a. matter of course: 

Mr. Varnum moved for the appointment of 
Chaplains to Congress for the present session, one 
by each House, to interchange weekly. i 

Mr. Smrure thought thata Chaplain, when once 
appointed by the House, should remain as an offi- 
cer of the House during ‘its Constitutional exist- 
ence, in like manner as the Speaker, Clerk, and 
other officers. 

Mr. Varnom turned the gentleman to the Jour- 
nal, in which it would be found that Chaplains 
were expressly appointed for the session. 

The Speaker declared the practice had always 
been to appoint them every session. 

Mr. Griswo tp observed, that were the Chaplain © 
an officer of that House only, the gentleman’s 
(Mr. S.) idea would be correct; but he would re- 
collect that the Senate had a concurrent. vote on 
this subject. . 

The resolution was hereupon adopted. 

Ordered, That the report of the committee ap- 
pointed on the thirteenth of March last, to pre- 
pare and report articles of impeachment against 
Samuel Chase, one of the Associate Justices of 
the Supreme Court of the United States, be re- 
ferred to a select committee, and that Mr. Jonn 
Ranporrs, Mr. Josera Cay, Mr. Harzy, Mr. 
Boye, and Mr. Rhea of Tennessee, be appointed 
of the said committee. oe 


Wepnespay, November 7. 


Several other members, to wit: from Maryland, 
Joseren H. Nicnouson; from Virginia, WALTER 
Jones; from South Carolina, Tuomas Moore; 
and from Georgia, Josepa Bryan, appeared, and 
took their seats in the House. 

Mr. Lets observed the narrow limits to which 
the members were confined by the reduced size of 
the Chamber they now occupied, and the diffi- 
culty the members were exposed to in passing and 
repassing in the lobby by the admission of stran- 
gers. He was forced, by these considerations, to 
move the House to rescind one of their rules, 
which permitted the members to introduce stran- 
gers. But as another required that motions for 
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altering the standing rules of the House should 
only be made by giving one day’s previous notice, 
he contented himself with laying his motion on 
the table. TaS ; 
“On motion of Mr.Lers,a Committee of Ac- 
counts was appointed, whose duty it is to super- 
intend and control the expenditure of the contin- 
gent fund of the House,and to audit and settle all 
accounts charged upon the same... 

A message from the Senate informed the House 
that a quorum of the Senate is assembled, and 
ready to proceed to business. The Senate have 
appointed.a committee on their part, jointly with 
the committee appointed on the part of this House, 
to wait on the President of the United States, and 
inform him that a quorum ‘of the two Houses is 
assembled; and: ready to receive any communica- 
tions he may be pleased to make to them. 

A message from the Senate informed the House 
that the Senate have agreed to the resolution of 
this House for the appointment of Chaplains to 
Congress for the present session, and have ap- 
pointed the Rev. Mr. McCormick, on their part. 

The House then proceeded, by ballot, to the ap- 
pointment of #Chaplain to Congress, on the part 
of this House; and, upon examining the ballots, 
a majority of the votes of the whole House was 
found in favor of the Rev. WILLIAM BENTLEY, 

Mr. Joun Ranvowes, from the joint commit- 
tee appointed to wait on the President of the Uni- 
ted States, and inform him that a quorum of the 
two Houses is assembled, reported that the com- 
mittee had performed that service, and that the 
President signified to them he would make a com- 
munication to this House, in writing, to-morrow 
at twelve o'clock, 


Tuurspay, November 8. 


Several other members, to wit: from New 
Hampshire, Samosu Hunt; from Massachusetts, 
SamueL Taccart; from. Connecticut, Simeon 
Batpwin and Cavin Gopparp; and from North 
Carolina, Samust D. Purviance ; appeared, and 
took their seats in the House. 

A memorial of the Board of Trustees of Jeffer- 
son College in the Mississippi. Territory of the 
United States, signed by Cato West, their Presi- 
dent pro tempore, and attested by Felix Huges, 
their Secretary, was presented to the House and 
read, praying that the title to certain lots or par- 
cels of land, situate in the city of Natchez; also, 
to an outlot adjoining the same, may be confirm- 
ed by Congress, for the benefit and accommoda- 
tion of the said College, and thereby to promote 
the education of youth within the said Territory. 

Ordered, That the said memorial, together with 
the petition of the Mayor, Aldermen, and Assist- 
ants, of the city of Natchez, and of William Dun- 
bar, presented the ninth of November, one thou- 
sand eight hundred and three, and’ twenty-sixth 
of January, one thousand eight hundred and four, 
and two reports of select committees, made at the 
last session, thereon, be referred to Mr. LATTIMORE, 
Mr. Tuomas M. Ranvours, Mr. Srepman, Mr. 
Aston, and Mr. Etot; that they do examine 
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the matter thereof, and report the same, with their 
opinion thereon, to the House. 

A Message was received from the PRESIDENT 
or THE Uniren States, by Mr. Burwe.t, his 
Secretary, as follows : 

Mr. Speaker: I am directed to hand you a commu- 
nication, in writing, from the Presrpenr to the two 
Houses of Congress. 

The communication was read, and, together 
with the documents accompanying the same, re- 
ferred to the Committee of the whole House on 
the statė of the Union. [See Senate proceedings 
of this date, page 11, for the Message. | ‘ 

The motion made yesterday by Mr. Le1s, was 
taken into consideration, and an amendment was 
proposed by adding, “blacks and people of color, 
other than freemen, shall be excluded from. the 
gallery.” 

This gave rise to some conversation, after which 
the amendment, upon a division of the House, ap- 
peared to have but one member in its favor. 

The question on the resolution to exclude all 
persons from the lobby except members of the 
Senate and Stenographers, was taken and lost, 
only 32 members voting for it. . 

Mr. J. Clay moved the following resolution: 

Resolved, That the President of the United States 
be requested to present, in the name of Congress, to 
Captain Stephen Decatur, a sword, of the value of —— 
dollars, and to each of the officers and crew of the Uni- 
ted States ketch Intrepid, months’ pay, as a testi- 
mony of the high sense entertained by Congress of the 
gallantry, good conduct, and services, of Captain De- 
catur, the officers, and crew, of the'said ketch, in at- 
tacking and destroying a Tripolitan frigate, of forty- 
four guns, late the United States frigate Philadelphia. 

Ordered, That the said motion be referred to a 
Committee of the Whole to-morrow. 

Mr. Tenney, from the Committee of Revisal 
and Unfinished Business, to whom it was refer- 
red to examine the Journal of the last session, and 
report therefrom such matters of business as were 
then depending and undetermined, made a report, 
in part; which was read, and ordered to lie on the 
table. 


Fripay, November 9. . 

Two other members, to wit: from Massachu- 
setts, Wittram Eustis; and from Pennsylvania, 
Rosert Brown, appeared, and took their seats 
in the House. © 

FRIGATE PHILADELPHIA. 


Mr. J. Cay’s motion relative to Captain De- 
catur and the officers and crew of the ketch In- 
trepid, was taken up in Committee of the Whole. 

On motion of Mr. Cray, the resolution was al- 
tered, by striking out after the word “sword,” the 
words “the value of —— dollars,” and filling up 
the other blank with the word “two,” thereby 
giving the officers and crew two months’ pay. 

Mr. C., with a view of showing the propriety 
of the measure, read extracts of letters written by 
Commodore Preble and Lieut. Decatur, which 
had been obtained from the Secretary of the Na- 
vy; they contained an account of the circum- 
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stances attending this honorable exploit, which 
have heretofore been printed in the public news- 
papers. 

The Committee rose and reported the resolu- 
tion as amended. ; , 

Mr. GriswoLp presumed the object of this step 
was to pay a tribute of respect to those brave 
men who had so gallantly achieved this glorious 
and-dangerous enterprise. He wished to do this 
in a manner the most honorable and notorious, 
and perhaps the best course would be to obtain. 
from the Head of the Navy Department, a list of 
the names of the officers and the number of the 
crew, together with a detail of the circumstances 
attending the event. With this view, he moved 
to postpone the consideration of the resolution re- 
ported by the Committee of the Whole, till to- 
morrow, in order to introduce a resolution to this 
effect: 

Resolved, That the Secretary of tho Navy be direct- 
ed to communicate to this House the names of the offi- 
cers and the number of the men employed in the de- 
struction of the frigate Philadelphia in the harbor of 
Tripoli, together with a statement of the circumstances 
attending that event. 

The postponement was agrecd to without op- 
position, and the resolution of Mr. Griswoup was 
adopted, with a small variation, suggested by Mr. 
J. Ranpoupu, and acquiesced in by the mover, to 
wit: “That the President of the United States 
be requested to cause to be laid before this 
House,” &e. - 
` Mr. J. Cray and Mr. T. M. Ranpoupn were 
appointed a committee to wait on the President 
and communicate the request of the House. 


ae Monpay, November 12. 

Several other members, to wit: from Massa- 
chusetts, Penna Wapsworrs; from New Jersey, 
Wiiiram Herms; from Delaware, Cæsar ‘A. 
Rooney; from Virginia, Marraew Cray ; from 
North Carolina, MARMADUKE WILLIAMS and T Ho- 
mas Wynns; and from South Carolina, Levi 
Casey and Ricuaxn Winn ; appeared, and took 
their seats in the House. 

The House resolved itself into a Committee of 
the Whole on the state of the Union. 

Mr. J. Ranpo.pu submitted seven resolutions, 
which were agreed to, and afterwards adopted by 
the House, as follows: 

1. Resolved, That so much of the Message of the 
President of the United States as relates to the re- 
straining of our merchant vessels arming themselves 
without authority, and attempting to force a commerce 
into certaifi ports and countries, in defiance of the laws 
of those countries, be referred to a select committee, 

2. Resolved, That so much of the Message of the 
President of the United States as relates to an ameliora- 
tion of the form of government of the Territory of Lou- 
isiana, be referred to a select committee. 

3. Resolved, That so much of the Message of the 
President of the United States as recommends an en- 
largement of the capital employed in commerce with 
the Indian tribes, be referred to a select committee. 

4, Resolved, That so much of the Message of the 
President of the United States as relates to the defence 


and security of our. ports and harbors, and stipporting 
within our waters the authority of our laws, be referred 
to a select committee. . 

5. Resolved, That so’ much of the Message of the 
President of the United States as relates to the improve- 
ment of the militia system of the United States, be re- 
ferred to a select committee. f 

6. Resolved, That so much of the Message of the 
President of the United States ‘as relates to the incon- 
venience arising from the distance to which, under ex- 
isting laws, prizes captured from the corsairs of Bar- 
bary must be brought for adjudication, be referred to a 
select committee, i 

7. Resolved, That so much of the Message of the 
President of the United States as relates to the lead 
mines of Louisiana, be referred to the Committee of 
Commerce and Manufactures. 

Ordered, That Mr. Eustis, Mr. Dawson, Mr. 
Gopparpb, Mr. Wynns, Mr. Root, Mr. BETTON, 
and Mr. Knieur, be appointed a committee pur- 
suant to the first resolution. 

Ordered, That Mr. Jonn Ranvoen, Mr. Ro- 
cer Gaiswo.p, Mr. Tuomas Moors, Mr: SMILIE; 
Mr. Gtiiespiz, Mr. Dwient, and Mr. Sammons, 
be appointed a committee pursuant to the second 
resolution. : ka 

Ordered, That Mr. Joseren Cray, Mr. Livine- 
ston, and Mr. Sanprorp, be appointed a com- 
mittee pursuant to the third resolution. 

Ordered, That Mr. NicuoLson, Mr. BROWN, 
Mr. Gaurein, Mr. Rixer, Mr. Hun, Mr. Seaver, 
and Mr. Outn, be appointed a committee pursu- 
ant to the fourth resolution. : 

Ordered, That Mr. Varnum, Mr. Van Cort- 
LANDT, Mr. Srepnenson, Mr. Herms, and Mr: 
Houtanp, be appointed a committee pursuant to 
the fifth resolution. om 

Ordered, That Mr. Ropney, Mr. Jackson, Mr. 
Batpowin, Mr. Lucas, Mr. Neuson, Mr. Larnep, 
and Mr. Lownnss, be appointed a committee pur- 
suant to the sixth resolution. : 

Mr. Griswo .p stated that some inconvenience 
had been felt by some of the merchants of the At- 
lantic ports in making shipments to New Orleans, 
as they were not authorized to obtain drawbacks 
on a reshipment from that port to a foreign çoun- 
try; heretofore New Orleans had been a depot from 
which many foreign articles were shipped to the 
French, Spanish, and even British colonies and 
islands, a commerce that had been very productive. 
He wished, if there was no solid objection to it, 
that the usual course of trade might be continued. 
He, therefore, moved the following resolution: 


Resolved, That the Committee of Commerce and 


‘Manufactures be instructed to inquire into the expe- 


pediency of allowing, under proper regulations, a draw- 
back of duties on goods, wares, and merchandise, im- 
ported into the port of New Orleans from any port of 
the United States, and from thence exported to any 
foreign port or place, and that the Committee report 
by bill or otherwise. 

The resolution was carried nem. con. 

The Speaxer laid before the House a letter 
from Mr. Thomas Claxton, Doorkeeper of the 
House of Representatives of the United States, 
written in his official capacity, stating that, at the 
request of one of the inhabitants of the city, the 
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Chaplain to the Senate, after he had perfornred 
Divine service in the Chamber of the House 
of Representatives in the forenoon, gave notice 
that, in the afternoon, a stranger would preach 
in the same room, which isa thing altogether un- 
usual. This notice was given without consult- 
ing the SPEAKER, or being mentioned to any other 
officer of the House. Believing it to be a prece- 
dent which might hereafter lead.to many incon- 
veniences, he opposed the measure, &c. In taking 
this step he unfortunately gave umbrage to some of 
the gentlemen belonging tothe House. This cir- 
cumstance induced him to hope that the SPEAKER 
would establish some regulation. on this point, or 
bring the matter before the House for its decision. 

Mr. Speaker observed, that he had never exer- 
cised any authority on this subject. Whenever 
he had been applied to for leave to preach in that 
room, he had uniformly answered that he had no 
objection. 

On motion, the letter was referred to a commit- 
tee of three. 

BRITISH TREATY. 


Mr. J. RanpoLrens informed the House that the 
Committee of Ways and Means had received a 
communication from the Treasury Department, 
stating that the appropriation of $50,000, for car- 
trying into effect the seventh article of the British 
‘Treaty, had not beens sufficient to discharge the 
second instalment upon all the awards made in 
pursuance thereof, and suggesting the propriety 
of making, as early as possible, a further appropri- 
ation for that object. The Secretary of State es- 
timated the amount unpaid at $60,000, and that, 
in order to prevent any disappointment, it would 
be eligible to make the appropriation $70,000. 
Mr. R. hereupon moved that the Committee of 
Ways and Means have leave to report a bill on 
this subject. Leave being granted, 

Mr. J. R. reported a bill accordingly, which 
was read a first and second time, and referred to a 
Committee of the Whole to-morrow. 


Turspay, November 13. 


Two other members, to wit: from Massachu- 
setts, RicHarp Corrs; and from‘South Caroli- 
na, Wituiam BUTLER ; appeared, and took their 
seats in the House. 

No quorum being present, the House adjourned. 


Wepnespay, November 14. 


Another member to wit: PaanueL BISHOP, 
from Massachusetts, appeared, and took his seat 
in the House. 

A memorial of Duncan McFarland, of the 
State of North Carolina, was presented to the 
House and read, stating his claim toa seat in this 
House, as the Representative from the seventh 
election district of the said State; and praying 
that the House will take into farther considera- 
tion and ultimately decide on the subject-matter 
of his memorial presented the eighth of February 
last—Referred to the Committee of Elections. 

A memorial of William Dunbar, of the Missis- 


sippi Territory of the United States, was pre- 
sented to the House and read, praying, for the 
reasons therein specified, that Congress will be 
pleased to postpone the consideration of any pe- 
tition of or claim respecting the title to a certain 
lot or parcel of land within the limits of the city 
of Natchez, which has been granted to the memo- 
rialists by the Spanish Government, in consider- 
ation of services heretofore rendered by him to 
the said Government.—Referred. 

On motion of Mr. Varnum, it was Í 

Resolved, That the Committee of Claims be 
instructed to consider at large the subject relative 
to invalid pensioners, and all persons wounded or 
disabled inthe service of the United States, dur- 
ing the late Revolutionary war with Great Britain; 
and report to the House what further measures 
are, in-their opinion, necessary to be adopted, in 
order to render them such ample remunetation 
for their sufferings as justice may require. 

A memorial and petition of sundry inhabitants 
of the town of Alexandria, in the District of Co- 
lumbia, was presented to the House and read, 
submitting to the consideration of Congress cer- 
tain propositions, by way of modification and 
amendment of an act passed at the last session, 
entitled “An act to amend the charter of Alex- 
andria,” which they pray may be adopted for the 
convenience and benefit of the memorialists and 
other inhabitants of the said town.—Referred to 
Mr. Eppes, Mr. J. CAMPBELL and Mr. Tuomr- 
son; to examine and report their opinion there- 
upon to the House. 

Mr. Leip mentioned to the House the condition 
in which the public buildings (the arsenal at 
Philadelphia) the property of the United States 
were; one of the sections was raised to the 
first floor, and some other parts were left unfin- 
ished; indeed all the uncovered parts of the build- 
ings were more or less suffering dilapidation or 
going to decay; he thought it would be found 
prudent to finish them in order to preserve them. 
He therefore moved that a committee be ap- 
pointed to inquire into the expediency of making 
provision by law for the completion of: the public 
buildings belonging to the United States, near 
Philadelphia—Referred to a select committee of 
three members. 

On motion, of Mr. G. W. CAMPBELL, it was 

Resolved, That the committee appointed the 
twelfth instant on so much of the Message of the 
President of the United States as relates to “ the 
enlargement of the capital employed in com- 
merce with the Indian tribes,” be instructed to 
inquire what alterations and amendments are 
necessary in the “act to regulate trade and inter- 
course with the Indian tribes;” and to report 
thereon by bill, or otherwise. 


Tuurspay, November 15. 


Two other members, to wit: from Massachu- 
setts, SamueL Taatcuer; and from Pennsylvania, 
ANDREW GREGG; appeared, and took their seats 
in the House. ' 

The House resolved itself into a Committee of 
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the Whole on the bill making farther appropria- 
tion for carrying into effect the Treaty of Amity, 
Commerce, and Navigation, between His Brit- 
annic Majesty and the United States of America. 
The bill was reported with an amendment, which. 
was twice read, and agreed to by the House. 

Ordered, That the said bill, with the amend- 
ment, be engrossed, and read the third time to- 
morrow. i ` ; 

A. Message was received from the PRESIDENT 
OF tar UNITED States, as follows: 


To the House of Representatives of the United States : 

Agreeably to your resolution of the ninth instant, I 
now lay before you a statement of the circumstances 
attending the destruction of the frigate Philadelphia, 
with the names of the officers and the number of men 
employed on the occasion; to which I have to add, 
that Lieutenant Decatur was, thereupon, advanced to’ 
be a Captain in the Navy of the United States. 

Nov. 15, 1804. TH. JEFFERSON. 

The said Message and the papers referred to 
therein, were read, and ordered to lie on the table. 

~ = On motion, it was 

Resolved, That a committee be-appointed to in- 
quire whether any, and, if any, what, description 
of claims against the United States are barred by 
the statutes of limitation, which, in reason and 
justice, ought to be provided for by law; and that 
the said committee have leave to report thereon 
by bill, or otherwise. l 

Ordered, That Mr. Craorne, Mr. Hoven, 
Mr. Wapsworvru, Mr. Knicnr, Mr. J. C. Smita, 
Mr. Currrenpen, Mr. McCorp, Mr. Boyn, Mr. 
Anperson, Mr. Rovney, Mr. NicuoLson, Mr. 
Bepincer, Mr. Marmapuxe Wituams, Mr. 
Dickson, Mr. Casey, Mr. Merrweruer, and Mr. 
Morrow, be appointed a committee, pursuant to 
the said resolution. 

Ordered, That the copy of an act passed by 
the Legislature of the State of North Carolina, 
on the twenty-second of December, one thousand 
eight hundred and three, entitled “An act to au- 
thorize the State of Tennessee to perfect titles to 
lands reserved to this State by the cession act,” 
which was presented to this House on the four- 
teenth of February last, be referred to Mr. ALSTON, 
Mr. Winn, Mr. Taccart, Mr. Jonn Rura, of Ten- 
nessee, and Mr. Barn, with leave to report thereon 
by way of bill, or bills. 

-Mr. Newron stated a fact relative to a citizen 
of Georgia, who had been sued in that State; but 
the creditor, finding the citizen was coming to 
Washington, dismissed his suit there, and pro- 
cured his arrest here. The debtor, as a stranger, 
for want of bail must have gone to prison, but 
through the humanity of the marshal, who ac- 
companied him to several places in the Territory 
in search of a friend, the debtor was fortunate 
enough to procure the requisite security, and there- 
by avoided the hardships of imprisonment. To 
prevent in future this species of oppression to 
which strangers are liable, he moved that a 
select committee of five be appointed to inquire 
whether any,-and if any, what alterations are 
necessary to be made in the laws of the District 
of Columbia relative to holding persons to bail, 


and that they be authorized to report by bill or 
otherwise. ; . os 
A committee of five was appointed accordingly, 


NEW YORK SLATE COMPANIES. 


Mr. MıTcHILL made a report from the Com- 
mittee of Commerce and Manufactures on the 
petition of the Slate Companies of New York 
and Dutchess counties, concluding that. any ad- 
ditional duty on imported slate at this time will 
be inexpedient.. The general principle upon which 
this report was bottomed, being of considerable 
importance, and likely to excite discussion, he 
moved to refer it to a Committee of the Whole, 
and that it be made the order for Tuesday next; 
agreed to, and in the mean time ordered to be 
printed. The report is as follows: 


Two associations of individuals, in the State of New 
York, were formed, one in the year 1800, amd the other 
in. 1808, for the purpose of exploring and opening 
quarries of slate, within Dutchess county, in the said 
State. After expending considerable capital, they state 
that they have been successful in finding slate of an 
excellent quality. This they have brought. to market 
in great quantity, and offer for sale at a reduced price 
of fifty per cent. They allege that they are capable 
of supplying the whole domestic demand for this use- 
ful article of building, and could easily furnish slate of 
various sizes and thickness, for exportation. But they 
complain of the rivalship and*competition of the im- 
porters of slate from forcign countries; who, by means 
of superior numbers and capitals, can, without sensi- 
ble inconvenience, submit to temporary losses, under- 
sell the petitioners, and interrupt the regular course of 
their domestic industry. For the sake of preventing 
these discouraging embarrassments, they solicit an in- 
crease of impost on the importation of slate from foreign 
parts. 

In the preamble to the act “making further provis- 
ion for the payment of debts of the United States,” 
passed August 10, 1790, it is declared that duties were 
laid on goods, wares, and merchandise, imported, for 
the discharge of the debts of the United States, and the 
encouragement and protection of manufactures. By 
the first section of that act, slate was charged with a 
duty of ten per cent. ad valorem, Afterwards, by the 
act “for raising a further sum of money for the pro- 
tection of the frontiers, and for other purposes therein, 
mentioned,” passed May 2, 1792, an additional two 
and a half per cent. was added; but this ceased at the 
end of two years, by its own limitation. Then again. 
an additional five per cent. ad valorem was laid upon 
imported slate, by the first section of the “act for lay- 
ing additional duties on goods, wares, and merchandise, 
imported into the United States,” passed June 7, 1794. 


A farther impost of two and a half per cent. was 
laid by the first section of the “act further to protect 
the commerce and seamen of the United States against 
the Barbary Powers,” passed March 25, 1804, upon all 
goods, wares, and merchandise, chargeable with an ad 
valorem duty. Slate ‘comes within this class of arti- 
cles. The money collected goes to ‘the Mediterra- 
nean fund;” and this additional two and a half per 
cent. will not be discontinued until three months after 
a ratification of a Treaty of Peace with Tripoli. 

Hence, it appears that the existing duties on slate, 
imported from foreign ports, amount to seventeen and 
ahalf per cent. if imported in ships or vessels of the 
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United Stetes; and computing the ten per cent. addi- 
tionâl amount to nineteen and a half per cent. upon 
all. slate imported in vessels not of the United Statas. 
When. to these are added freight, commission, insur- 
ance, and the other heavy. charges ón such a bulky ar- 
ticle, it would secem that a sufficient protecting duty 
was already imposed to encourage this species of do- 
mestic manufacture. The committee are inclined to 
think it would be impolitic to increase the import to a 
prohibitory amount. 

The committee cannot forbear to express a sentiment 
of pleasure on this discovery of an inexhaustible quan- 
tity of an incombustible material for covering build- 
ings. The increasing scarcity of timber, and the pre- 
vailing custom of constructing fire-proof houses, added 
to the more excellent, it may be said unequalled qual- 
ity and abundance of the slate of New York, may be 
expected in a short time to-accomplish the wishes of 
the petitioners, and give. the home made slate’a com- 
plete ascendency in the market. While, therefore, 
they rejoice at the detection of this new resource of 
their country, and of its proportionally increased inde- 
pendence, they forbear to recommend any augmenta- 
tion of impost upon its introduction from abroad. 

On the whole, it is the opinion of the committee that 
any additional duty upon imported slate would, at this 
time; be inexpedient. 


- Fripay, November 16. 

On motion, of Mr. R. Griswo on, it was 

Resolved, That a committee be appointed to 
inquire whether further provisions ought not to 
be made by law for the encouragement of the fish- 
eries of the United States; and that the commit- 
tee report by bill, or otherwise. 

Ordered, That Mr. R. Griswoup, Mr. GREGG, 
Mr. Verpiancx, Mr. Ciarx, and Mr. TAGGART, 
be appointed a committee, pursuant to the said 
resolution. ; 

Ordered, That the report of a select committee 
made on the third of January last, on the subject 
of the whale and cod-fisheries of the United States, 
be referred to the committee last appointed. 

On motion, of Mr. W. Jackson, it was 

Resolved, That a committee be appointed to 
prepare and bring in a bill making provision for 
the application of the money heretofore appro- 
priated to laying out and making certain public 
roads. : 

Ordered, That Mr. Jackson, Mr. Morrow, 
Mr. Q. W. CamPBELL, Mr. Boye, and Mr. STEW- 
ART, be appointed a committee, pursuant to the 
said resolution. 

Mr. Finney, from the Committee of Elections, 
to whom it was referred to examine the certifi- 
cates of election or other credentials of the mem- 
bers returned to serve in this House, made a 
report, in part, which was orderéd to lie on the 
table. ; 

Mr. Bryan reported from the committee on the 
official letter of Mr. Tuomas Ciaxron, Door- 
keeper of the House of Representatives, respect- 
ing the admission of Chaplains to preach in the 
Chamber of Congress; that in the case stated by 
him, he had acted with propriety, and they re- 
commended a resolution to the following effect: 
That no person shall be authorized to preach 


| 


granted. True, gentlemen felt it a painful task to 
report negatively, but such had ever been the case. 


this Chamber unless by consent of the Speaker, 
or being introduced by one of the Chaplains. 

Ordered to lie on the table. 

An engrossed bill making a farther appropria- 
tion for carrying into effect the Treaty of Amity, 
Commerce, and Navigation, between His Brit- 
annic Majesty and the United States of America, 
was read the third time, and passed. 


Monpayg November 19. 


Another member, to wit: Sera Hastings, 
from Massachusetts, appeared, and took his seat 
in the House. 

The Speaker laid: before the House a letter 
from Thomas M. Thompson, Secretary of the 
State of Pennsylvania, accompanying the copy of 
a letter from William Hoge, addressed to the 
Governor of Pennsylvania, containing his resig- 
nation of a seat in this House, as one of the mem- 
bers for the said State; also, a copy of the Gov- 
ernor’s writ of election to supply the vacancy 
occasioned thereby, and a duplicate return of the 
election of John Hoge, to serve in this House as 
a Representative for the said State of Pennsyl- 
vania, in the room of the said William Hoge ; 
which were read, and referred to the Committee 
of Elections. 

Mr. S. L. Mrreniuu called the attention of the 
House to a subject he considered of importance to 
the literary institutions of the United States. Un- 
derstanding that an application was about to be 
made to Congress from the College of Princeton 
for an abatement of the bonded duties due on a 
recent importation of books and philosophical ap- 
paratus, imported for the use of that seminary, he 
undertook to foretell the fate of the application. 
The committee would probably report as had been 
usual—that the prayer of the petition cannot be 


+ 


Yet he would advocate a relaxation of that princi- 
ple. He had himself, when applied to on such oc- 
easions, replied that the United States wanted reve- 
nue and of course must- seek it from the imports 
as well of literary institutions as of private indi- 
viduals; but thisreason has now less weight than 
heretofore—laying out of the question ail that re- 
lates to the importance of education, especially in 
a Republican Government like that of the United 
States, he would only remark that the President’s 
Message showed that such was the flourishing 
state of our affairs generally, particularly of our 
revenue, that we might now dispense with the col- 
lection of-duties on these importations. He here- 
upon moved that the Committee of Ways and 
Means be instructed to inquire into the expedi- 
ency of exempting from impost allsuch books and 
philosophical apparatus as shall be imported on 
account of colleges and universities, for the ben- 
fit of those learned institutions, and that they re- 
port by bill or otherwise. 

The motion passed in the affirmative. 

The House proceeded to consider the resolution 
reported, on the ninth instant, from the Commit- 


in | tee of the Whole House to whom was referred a 
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Kennedy, Nehemiah Knight, Simon Larned, Michael 
Leib, Henry W. Livingston, John B. C. Lucas, An- 
drew McCord, David Meriwether, Nahum Mitchell 
Samuel L. Mitchill, Nicholas R. Moore, Thos. Moore, 
Jeremiah Morrow, James Mott, Roger Nelson, Anthony 
New, Thomas Newton, jun., Joseph H. Nicholson, Gid- 
eon Olin, Beriah Palmer, Thomas Plater, John Ran- 
dolph, Thomas M. Randolph, John Rea of Pennsylva- 
nia, John Rhea of Tennessee, Jacob Richards, Samuel 
Riker, Erastus Root, Thomas Sammons, Thomas Sand- 
ford, Ebenezer Seaver, John Smilie, John Cotton Smith, 
John Smith, Henry Southard, Joseph Stanton, William 
Stedman, James Stephenson, John Stewart, Samuel 
Tenney, Samuel Thatcher, Philip R. Thompson, Philip 
Van Cortlandt, Killian K. Van Rensselaer, Joseph B. 
Varnum, Daniel C. Verplanck, Peleg Wadsworth, 
John Whitehill, Marmaduke Williams, Richard Winn, 
Joseph Winston, and ‘Thomas Wynns. 
Naxs.— William Butler, dnd Richard Stanford. 


motion relative “to Captain Stephen Decatur, 
‘the officers, and crew, of the United States’ ketch 
Intrepid;” and the said resolution being twice 
read, and amended at the Clerk’s table, was agreed 
to by the House, as follows: 

Resolved, by the Senate and House of Representa- 
tives of the United States of America in Congress as- 
sembled, That the President of the United States be 
requested to present, in the name of Congress, to Cap- 
tain Stephen Decatur, a sword; and to each of the 
officers and crew of the United States ketch Intrepid, 
two months’s pay, as a testimony of the high sense en- 
tertained by Congress of the gallantry, good conduct, 
and services of Captain Decatur, the officers, and crew, 
of the said ketch, in attacking, in the harbor of Tripoli, 
and destroying a Tripolitan frigate of forty-four guns. 

Ordered, That the said resolution be engrossed, 
and read the third time to-day. 

The House proceeded to consider the report of 

the committee of the sixteenth instant, to whom 
was referred a letter addressed to the Speaker, 
from the Doorkeeper of the House, which lay on 
the table; and the resolution submitted by the 
committee in the said report, being twice read 
and amended at the Clerk’s table, was agreed to 
by the House, as follows: 

“ Resolved, That in future, no person shall be permit- 
ted to perform Divine service in the Chamber occupied 
by the House of Representatives, unless with the con- 
sent of the Speaker.” 

The Speaker laid before the House a letter 
from the Secretary of the Treasury, accompani- 
ed with a report and estimates of appropriation 
necessary for the service of the year one thousand 
eight hundred and five; also,a statement of re- 
ceipts and expenditures at the Treasury of the 
United States for one year preceding the first day 
of October, one thousand eight hundred and four ; 
which were read and ordered to be referred to 
the Committee of Ways and Means. 

An engrossed resolution, in the form of a con- 

“current resolution of the two Houses, “ expressive 
of the sense of Congress of the gallant conduct 
of Captain Stephen Decatur, the officers, and crew, 
of the United States’ ketch Intrepid, in attacking, 
in the harbor of Tripoli, and destroying a Tripol- 
itan frigate of forty-four guns, was read the third 
time, and on the question that the same do pass, 
it was resolved in the affirmative—Yeas 104, 
nays.2, as follows: ae 

Yeas—-Willis Alston, jun, Isaac Anderson; John 
Archery, Simeon Baldwin, David Bard, George M; Bed- 
inger, Silas: Betton, Phanuel Bishop, Wm. Blackledge, 
Adam Boyd, John Boyle, Robert Brown, Joseph Bryan, 
Geo. W. Campbell, John Campbell, Levi Casey; Wm. 
Chamberlin, Martin Chittenden, Clifton Claggett, Thos. 
Claiborne, Christopher Clark, Joseph Clay, Matthew 
Clay, John Clopton, Frederick Conrad, Jacob Crownin- 

_ shield, Richard Cutts, Sam’! W. Dana, John Davenport, 
- John Dawson, William Dickson, Thomas Dwight, Peter 
Early, James Elliot, Ebenezer Elmer, John W. Eppes, 
William Eustis, William Findley, James Gillespie, Cal- 
vin Goddard, Andrew Gregg, Thomas Griffin, Gaylord 


Tuzspay, November 20. 


Another member, to wit: Gror@g Tissirts, from 
New York, appeared, and took his seat in the 
House. , l 

On a motion made and seconded to add anew 
rule to the standing rules and orders of the House, 
in the words following, to wit: 

“That each of the Committees of this House be em- 
powered to appoint a chairman, by plurality of votes, 
in all cases where the first named member of the Com- 
mittee shall be absent, or excused by the House ;” 

Ordered, ‘That the said motion be referred to 
Mr. Dawson, Mr. Rocer Griswoip, and Mr. 
HEIsTER, to examine and report their opinion 
thereupon to the House. 

Mr. Auston, from the committee appointed on 
the fourteenth instant, presented a bill declaring 
the assent of Congress to an act of the General 
Assembly of the State of North Carolina, which 
was read twice, and committed to a Committee 
of the Whole House to-morrow. 

Mr. Martuew Cray, from the committee ap- 
pointed, presented a bill giving the power to the 
stockholders of the Marine Insurance Company 
of Alexandria, to insure against fire; whigh was 
read twice, and committed to a Committee of 
the Whole House to-morrow. 

Mr. Mircuitt, from the committee appointed 
on that part of the President’s Message respecting 
the lead mines in Louisiana, reported a resolution 
authorizing the President to appoint an agent 
who shall be instructed to collect all the material 
information respecting the actual condition, occu- 
pancy, and title of the same, and the agent to 
make report before the next session of Congress. 
The resolution was read a second time, and re- 
ferred to a Committee of the Whole. 

Mr. Lucas suggested the propriety of altering 
the resolution, so as to make it general to all kinds 
of ore, and even to embrace salt springsand licks. 
He knew there were other ores in that Territory, 
and had seen specimens of a very rich copper 
-ore when he had gone into the country. 


Griswold, Roger Griswold, John A. Hanna, Josiah Has-| “Mr. Mircntuy said, that the Executive had an- 
brouck, Joseph Heister, William Helms, David Holm icipated the géntleman’s object, and he expected 
David Hough, John G. Jackson, ` Jù atified: with an ac- 
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count of the discoveries now making by Major 
Lewis, and other agents on the Missouri, Arkan- 
sas, Red river, &c., as they respect the mineral, 
vegetable, and animal kingdoms, on which account 
he preferred the resolution in its present state. 

The-resolution was carried without opposition, 
andadopted by the House after the rising of the 
committee, and ordered to be engrossed for a third 
reading. : i 


Wennespay, November 21. 


Another member, to wit: Joun PATTERSON, 
from; New York, appeared and took his seat in 
the House. 

cMr. Ruea, of Tennessee, moved a resolution 
for the establishment of-an office for exhibiting 
and recording deeds and papers relating to grants 
of landin: Louisiana, whether made. by France, 
Spain, or Great Britain; tg be entered in the 
original language, with an American translation 
of the same. Ordered to lie on the table. 

The House resolved itself into a Committee of 
the Whole on the bill giving power to the stock- 
holders of the Marine Insurance Company of 
Alexandria to insure against fire; and, after some 
time ‘spent therein the, Committee rose and re- 
ported progress. - : 

“Mr. Joun Ranpoupy, from the Committee of 
Ways and Means, who were instructed by a reso- 
lution of this House, of the nineteenth instant, 
“to inquire ‘into the expediency of exempting 
from impost all such books and philosophical ap- 
paratus as shall be imported on account of the 
colleges and universities existing within the Uni- 
ted States; for the proper and exclusive use of the 
learned institutions;” made a report thereon, 
which was read, and ordered to be referred toa 
Committee of the Whole House to-morrow. 


LOUISIANA LEAD MINES. 


The engrossed resolution authorizing the Presi- 
dent to appoint an agent, who shall be instructed 
to collect all the material information respecting 
the actual condition, occupaney, and title of the 
lead mines in Louisiana, was taken up on its third 
reading, 

Mr. Lucas entertained a doubt as to the pro- 
priety of this measure; indeed, the gentleman from 
New York, (Mr. Mrrcnini,) seemed to admit 
that it was superfluous, for he had said that the 
President, under proper authority, had already 
appointed agents'to explore generally the Terri- 
tory of Louisiana; that they have been sometime 
engaged in that service at the Missouri, Arkansas, 
Red river, and about Detroit, and indeed Major 
Lewis:had been sometime in St. Louis, a post in 
the neighborhood “of, these very lead mines, and 
from his known enterprise and minute inquiries, 
there was good reason for believing that the sub- 
ject which was the objeét of the proposed resolu- 
tion, would be narrated in his general report of 
discoveries. . But in-addition to this expectation, 
the document accompanying the President’s Mes- 
sage sheds considerable. light. The information 
as to the condition.of the lead mines, their num- 


ber, names, and value, were explained, and as he į 


had heard no gentleman suggest a doubt as to the 
accuracy of the narrative, he was inclined to give 
it full credit, from the general character of the 
gentleman who made the communication, and 
the particular knowledge he must necessarily 
have acquired by a long residence in the country. 
From this view of the subject he was compelled 
to acknowledge that he had altered his idea of 
the resolution, and could not now vote in its 
favor. 

Mr. Mitcnitt had hoped that the gentleman 
from Pennsylvania, after the explanation of yes- 
terday, would consent to the resolution; he would 
now add but a few explanatory words. The ob- 
ject of the resolution was simply to appoint an 
agent to inquire into the occupancy and titles of 
the present holders and claimants; this required 
a civilian versed in the municipal laws of the 
nations who had heretofore held that territory 3 
not a natural historian, or mineralogist, not one 
who was acquainted: with the art of mining, or 
smelting and testing ores. Neither did Mr. M. 
believe it would be necessary to send the agent 
to the mines themselves, but to the place where 
the deeds and conveyances constituting the title- 
papers of the proprietors, or pretended claimants, 
are recorded or preserved. Whether these were 
at New Orleans, or what other place, he did not 
know. As to the expense, it was not likely to 
exceed $1,000 or $2,000 even if the agent were 
sent from this city ; but he imagined if the busi- 
ness could be as well conducted by the appoint- . 
ment of an agent in Louisiana, the President 
would instruct the Governor how to act. It. 
might be seen too, from the words of the resolu- 
tion, that it was a mere temporary employment, 
not likely to be of longer duration than three or 
four months, for the report is instructed to be 
made beforé the next meeting of Congress. Mr. 
M. concluded, that if Mr. Lucas would reconcile 
himself to vote for the present motion upon this 
explanation, and should he hereafter desire a more 
extensive examination into the actual circum- 
stances of the newly acquired Territory, he might 
rely-upon his earnest co-operation. 

Mr. Lucas observed in reply, that Louisiana 
had been held alternately by three or four nations: 
each of which in sequence had granted titles to 
more or less of the lands in question. An exami- 
nation into those titles would at this time excite 
a high degree of sensibility among the inhabitants, 
who, he thought, ought in their youthful state to 
be treated by Congress with tenderness and deti- 
cacy. The titles were various, some derived from 
the Governors of the country, some from com- 
manders of posts. Many of the latter he believed 
might be considered by the agent illegal; espe~ 
cially as he had learned that the commander of St. 
Louis, in North Louisiana, held paramount au- 
thority over the subordinate posts, and that with- 
out his approbation the lands so: granted would: 
not be allowed; yet these persons who held under 
such title; and by occupancy and improvement 
consider themselves the bons fide proprietors of 
the lands. He feared that the inquiry intended 
by the resolution might create great dissatisfac~ 
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tion, while a postponement for the present could 
do no possible evil. i 
Mr. Earzy said, if Mr. L. had made a correct 
statement of the condition in which the titles in 
that country really stood, and he had no reason to 
doubt it, it would operate as the strongest reason 
où his minà to pass the resolution: thòugh it 
would be perceived that the agency to be given 
on the present oceasion extended no farther than 
to the lead mines. The gentleman, Mr. L., had 
yesterday mistaken his friend, Mr. Mrtcnt.1’s ob- 
ject, supposing a general agency was intended to 
be raised. He had mistaken him again to-day, 
by thinking the agent was to go into the Terri- 
tory of Louisiana to decide upon the titles he 
might have an opportunity of examining. This 
was not the case. He was merely to inquire into 
the actual condition of the lead mines, the occu- 
ancy and title, for the information of Congress. 
eare not going to send a Board of Commis- 
sioners, or a Judiciary Establishment, for the pur- 
pose of hearing and determining upon the claims 
set up, but to procure for ourselves that informa- 
tion which will enable the Government to decide, 
without their instrumentality. If the gentleman 
(Mr. L.) views the subject in this point of light, he 
will find it freed from his objection. 
The question was now put, and the resolution 
passed, 74 members voting in its favor. : 


Tuurspay, November 22. 


Two other members, to wit: Pererson Goon- 
wyn and Epwin Gray, from Virginia, appeared 
and took their seats in the House. 

A memorial of Samuel H. Smith, and others, 
on behalf of the Washington Building Company, 
was presented to the House and read, praying that 
Congress will reconsider and ultimately decide on 
their petition, presented of January 3, 1803, pray- 
ing that a law may pass to incorporate the said 
company, under certain rules and regulations in- 
tended for the improvement and ornament of the 
Metropolis of the Union; and, also, that they 
may be enabled to extend the application of the 
funds of the company to the insurance of build- 
ings from fire.— Referred to Mr. Lewis, Mr. Jonn 
Raga, of Pennsylvania, and Mr. ArcuER, with 
leave to report thereon by bill, or bills, or other- 
wise. 

Mr. Nicuoxson, from the committee appointed, 
presented a bill for the more effectual preservation 
of peace in the ports and harbors of the United 
States, and in the waters under their jurisdiction ; 
which was read twice, and committed to a Com- 
mittee of the Whole to-morrow. 

The House resolved itself into a Committee of 
the Whole on the report of the Committee of 
Ways and Means, on the expediency of exempt- 
ing from impost all such books and philosophical 
apparatus as shall be imported on account of the 
Colleges and Universities existing within the 
United States, for the proper and exclusive use of 
the learned institutions; and, after some time 
spent therein, the Committee rose and reported 
a resolution thereupon.” The House proceeded to 


consider the said resolution, and the same being 
read, the further consideration thereof was post- 
poned until Monday next. 

Mr. M. Cray presented a petition from sundry 
citizens of Georgetown, stating that the channel 
of the Potomac was considerably obstructed be- 
low Mason’s island by a mud bank recently formed, 
which did not allow more than thirteen and four- 
teen feet water. A few years back vessels of 
eighteen feet draught passed the same safely. 
And praying to be allowed to raise a tax not ex- 
ceeding one per cent: on the real estate of the in- 
habitants, to be applied in erecting a causeway 
from the island to the Virginia shore, which they 
conceive would effectually curetheevil. They in- 
tended to obtain the consent of the owner of the 
island and the proprietors of the Virginia shore, 
who are the only persons that can possibly be 
injured by the work contemplated to be erected. 
Referred to the last mentioned committee. 


HEALTH OF SEAMEN, 


Mr. Mrrcattu called the attention of the House 
for afew moments, while he explained a circum- 
stance particularly interesting to the sailors of the’ 
United States. The eighth section of the act 
regulating the merchant service, &c., contained a 
regulation that vessels of one hundred and fifty 
tons or upwards, whose crews consist of ten men, 
should be obliged to carry a medicine chest. But 
the most dangerous part of our commerce to the 
health of seamen was that to the West Indies, and 
it is well known that the vessels engaged in that 
træde are under one hundred and fifty tons of 
course the care of the health of such seamen was 
entirely under the discretion of the merchants and 
captains, and however distressing it might be, yet 
the fact was so, that we lost one-tenth of our sail- 
ors, nay he believed one-eighth in that. particular 
trade. l 

It was calculated that one-sixth of our seamen 
are in an incipient state of a disease, liable to 
break out on the passage, when they enter on 
board ; of course all vessels ought to make a cau- 
tionary provision against the probable conse- 
quences. The danger of voyages to the West In- 
dies, and other places, was so great as to preclude 
the youth of the middle States generally from 
engaging in a maritime life, and the deficiency 
was generally made up of foreign seamen; twos 
fifths of the crews from those ports—indeed he 
believed three-fifths—were composed of English, 
Trish, and Scotch, some of whom were natural- 
ized, but others of them contrive to obtain pro- 
tections without this probationary step, and per- 
haps it is owing in some degree to this circum- 
stance that we are involved in every war they 
wage in these everlasting disputes with Great 
Britain. While he would take effectual care of 
the health of the seamen at sea, he would throw 
it out for consideration whether the medicine 
chest ought to be at the expense of the merchant 
or seamen. It will be recollected that seamen 
pay twenty cents a month, hospital money, to 
form a fund for their assistance in sickness on 
shore. He did not understand why they should 
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not contribute to their own safety at sea—the cap- 
tain generally performing the part of the physi- 
cian in the latter case, as the hospital physicians 
did in that first mentioned. He moved the Com- 
mittee of Commerce and Manufactures to inquire 
into. the propriety of altering the law on this 
point, which was agreed to, and that they may 
report by bill or otherwise. 


CHAIRMEN OF COMMITTEES. 


Mr. Dawson reported from the committee ap- 
pointed for forming a rule of the House, respect- 
ing the mode of appointing chairmen to the stand- 
ing.and select committees. The principle was, 
that. the member. first named by the SPEAKER 
should be chairman; but in case of absence, or 
being excused: by the House, the majority of the 
committee should choose one of the members 
chairman in his stead. 

. Mr. R. Griswoun wished to amend the resolu- 
tion so that in the case of the excuse or absence 
of the first named member, the next on the list 
be the chairman, and in like manner the senior 
member be the chairman when the others are ab- 
‘sent or excused; believing that this mode would 
provide for every case that could arise. 

-~ Mr. Dawson thought the committee were the 
best judges of who was the most proper member 
of their own body to preside as chairman in any 
event of the absence or excuse of the chairman 
appointed by the Speaker. 

Mr. R. Griswoutp urged the adoption of an 
uniform system. The SPEAKER appoints the chair- 
man of the Committee of the Whole, of the stand- 
ing committees, and. the select committees. He 
thought the principle ought to go through. 

Mr. Dana did not consider the subject of much 
importance; but after the excuse by the House of 

‘the chairman of the Committee of Claims, an- 
other member was appointed in his stead. The 
second gentleman on the list declined, and the 
subsequent embarrassment arose. He stated what 
was, in his opinion, the Parliamentary rule, and 
wished a-consistent rule to be fixed at this time, 
in hopes the question might be set at rest. 

Mr. Homes wished to correct a part of the 
statement made by the gentleman who spoke last. 
He (Mr. H.) was the second person on the list of 
the. Committee of Claims alluded to, but he did 
not decline the situation of chairman. The fact 
is, it had never been offered to him, and as he had 
doubts himself whether he was entitled to the 
chair, he called the committee together, and they 
confirmed his doubts by deciding that he had not. 
He would have it understood that he did not de- 
cline, and further, that he would never shrink 
from a duty which he was called upon to per- 
form, or aspire to a situation to which he was not 
regularly called. 

Mr. Exvmer admitted -the Parliamentary rule 
laid down by Mr. Dana, to be right; but he 
thought the SPEAKER merely nominated a chair- 
man to the Committee of the Whole, under the 
pleasure of the House, who generally, by their 
silence, gave a tacit consent which constituted 
the appointment. 


Mr. Horan intended to vote against the 
amendment, and then against the resolution, with 
a view of adopting a different principle, viz: that 
the standing committees be chosen by ballot, and 
after being met, they should choose their own 
chairman, |: 

Mr. Exxiorr hoped the amendment would ob- 
tain, if it were only to prevent the motion threat- 
ened by Mr. HoLLann, but. he. doubted if the 
amendment was altogether so definite as might be 
wished; the words senior member might be ap- 
plied as well to a gentleman’s age as to his stand- 
ing on the list of the commitige. : 

Mr. Leis would prefer the amendment to the 
resolution as it stood, if for no other, yet. for this 
one consideration: The committee, fur example, 
consists of seven members, the chairman being 
absent, the six remaining members are then to 
vote for another chairman. Suppose they divide 
three and three, there is no decision, and they are 
then placed on the spot we now stand, and the 
question is left exactly as we found it. 

Mr. R. Griswoup explained that the words “in 
like manner,” alluded to the seniority or order in 
which the members’ names stood on the list of 
appointment. 

Mr. Error had not adverted to the words “in 
like manner”? when he was up. He therefore 
withdrew his opposition. 

Mr. Soan conceived there would be a consist- 
ency in another mode of appointment. The peo- 

le appointed the House of Representatives, the 

ouse appointed the SPEAKER, and the SPEAKER 
or House may appoint their committees. Why 
then not let the committees appoint their own 
chairmen ? : 

Mr. Greca, after explaining what had hereto- 
fore been the practice, noticed the inconvenience 
of appointing the chairman of a committee chosen 
by ballot, and, for the sake of regularity, would 
vote forthe amendment. ` 

The question on the amendment being taken, 
was lost—forty-five only voting for it, and fifty- 
six against it. 

On the question to agree to the resolution, the 
House divided—fifty in the affirmative, and fifty- 
six in the negative. Of course it also was lost. 

Mr. Hortan offered his motion that all com- 
mittees shall choose their own chairman, and it 
shall be incumbent on all persons, so chosen, to 
perform the duties of that function, unless ex- 
cused by the House. This motion lies one day 
on the table as a matter of course. 


Fripay. November 23. 


Mr.. Eustis, from the committee appointed, 
presented a bill to regulate the clearance of armed 
merchant vessels; which was read twice and 
committed toa Committee of the whole House 
on Monday next. 

The Sreaxer laid before the House a letter 
from SamueL L. Mrrcuttt, one of the members 
for the State of New York, stating “ that the Le- 
gislature of the said State having appointed him 
a Senator of the United States, he had taken a 
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seat in the Senate, and of course resigned his seat 
in this House.” 

The said letter was read: Whereupon the 
Sreaker was requested to inform the Executive 
of the State of New York of the resignation of 
Samuex L. Mrrcuitt, one of the Representatives 
from that State. 

Ordered, That Mr. Lownves be appointed of 
the Committee of Commerce and Manufactures 
in the room of S. L. Mircuimz, who hath’ re- 
signed his seat in this House. 

On motion, it was 

Resolved, That @ committee be appointed to 
inquire into the expediency of extending the time 
for claimants to lands under the State of Georgia, 
lying south of the State of Tennessee, to register 


the evidences of their title with the Secretary of 


State; and that the said committee report thereon 
to the House, - 

Ordered, That Mr. Cuarx, Mr. Currs; and 
Mr. Bryan, be appointed a. committee pursuant 
to the said resolation. : 

«Mr. Houtann’s motion of yesterday author- 
izing committees to appoint their own chairmen, 
was considered, and on the question, Will the 
House agree to the same? it passed in the nega- 
tive, only thirty-three members voting in its favor. 

Mr. R. GriswoLp moved another resolution on 
the same subject, giving the committees power to 
elect their own chairmen if a majority was so 
disposed; if not, that the first named member 
shall be the chairman; in case of his absence or 
excuse, then the second; and if neither of these 
members. were present, then the next member 
panes on the list. This motion was laid on the 
table. 

On motion of Mr. Eustis to dispense with the 
standing rule of the House, it met an unanimous 
acquiescence, and the resolution was afterwards 
modified and agreed to as follows: 

“That the first named member of any committee 
appointed by the Speaker or the House shall be the 
chairman, and in case of his absence, or being excused 
by the House, the next named member, and so on, as 
often as the case shall happen, unless the committee 
shall, by a majority oftheir number, elect a chairman.” 

Mr. Rura, of Tennessee, moved the following 
resolution :: ` 

‘Resolved, That it is expedient to provide, by law, for 
exhibiting and registering in proper offices, in the ori- 
ginal language, and in the language used in the United 
States;.all. evidences of title and claim. for land within 
the territories ceded by the French Republic to the 
United States, by the treaty.of the thirtieth of April, 
in the year one thousand eight hundred and three, 
which have originated by virtue of any legal grant made 
by: the French Government prior to the Treaty of 
Paris, of the tenth day of February, in the year one 
thousand seven hundred and sixty-three; or of any 
legal grant made by the Government of Spain, subse- 
quent to the convention made by and between the 
French Government and the Government of Spain, 
of the third of November, one thousand seven hun- 
dred and sixty-two, and prior to the Treaty of St. Ilde- 
fonso; of the first of October, one thousand eight hun- 
dred; or of any legal grant made by the British Gov- 
ernment, subsequent to the said Treaty of Paris, of the 


tenth day of February, in the year one thousand seven 
hundred and sixty-three, and: prior to the Treaty of 
Peace of the third of September, one thousand seven 
hundred and eighty-three. a 

Ordered, That the said motion be referred to 
the committee appointed the 12th instant, on so 
much of the Message from the President of the 
United States as relates “to an amelioration of 
the form of government of the Territory of Louis- 
iana.” ` i as 


Monpay, November 26. 


“Another member, to wit: Benzamin TALL- 
mance, from Connecticut, appeared, and took his 
seat in the House. 

The Speaker laid before the House a letter 
from the Clerk, enclosing a letter addressed to him 
from the Rey. William Bentley, of Salem, in the 
State of Massachusetts, dated the sixteenth in- 
stant, declining to accept the appointment of one 
of the Chaplains to Congress, for the present ses- 
sion.—Ordered to lie on the table. ` Ta 

The petition of Benjamin Emmons; ds agent 
of sixty associates, in Vermont, praying for a 
grant of land in Louisiana, for settlement, which 
was postponed at the last sessoin, was called up. 

Mr. Exiiot moved its reference to a select 
committee. ; fie 

Mr. Nicnouson thought it ought to go to the 
committee appointed on that part of the President’s 
Message, which relates to the amelioration of the 
government of Louisiana, and asked if such a 
motion would be in order ? 

The Speaker said that both committees must 
be considered as select ones; and Mr. Euiiot in- 
sisting on his motion, it was put and carried by a 
great majority, and a committee of seven ap- 
pointed, viz: : a 

Messrs. ELLIOT, Cuopron, 
tines, PALMER, Winston, and BUTLER. 

The House resolved itself into a Committee of 
the Whole on the bill declaring the assent of Con- 
gress to an act of the General Assembly of the 
State of North Carolina. The bill was reported 
to the House with its amendments, and ordered 
to be engrossed, and read the third time to- 
morrow. 


Waiteti, Has- 


PRESERVATION OF PEACE. 


The House resolved itself into a Committee of 
the Whole on the bill for the more effectual pre- 
servation of peace in the ports and harbors of the 
United States, and in the waters under their ju- 
risdiction. 

The first section authorizes the President and 
other proper officers to call in the aid of the mili- 
tia, regular troops, or armed vessels, to execute 
civil process upon offenders who take refuge on 
board foreign armed vessels. 

On motion of Mr. Nicwotson, any command- 
ing officer refusing to obey a requisition to this 
effect was subjected to a fine not exceeding five 
thousand dollars. 

Mr. R. Griswown, observing in the latter part 
‘of the first section, the words “and if death en- 
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t sues ‘on either side, those who are concerned in | then he trusted his worthy friend would be of his 


f support of the civil authority shall be justified, 
‘and those engaged in resisting shall be punished 
‘as in cases of homicide committed in resisting a 
t civil officer,” wished to know what the punish- 
ment should be, as he did not recollect that Con- 
gress.had heretofore ever made any law on this 
point, or perhaps it was intended to be punished 
under the State laws where the cases should arise; 
in the latter mode, the punishment would not be 
equal, for. some States punish this. offence with 
more severity, others more mildly. As this was 
a penal law he thought that great precision was 
expedient, so as to leave as little latitude as pos- 
sible for construction. 

-Mr, Nicwonson: remarked that homicide com- 

mitted in resisting a civil. officer did not stand in 
their statute book; but the law of 1798, defining 
crimes and punishments. in the exclusive terri- 
tory of the United States, its forts, and arsenals, 
made provision for punishing manslaughter: he 
would agree to strike out the first and. insert the 
last, and then the punishment would be uniform 
for crimes of the same species, viz: three years’ 
imprisonment and one thousand dollars fine. 
. Mr. Neguson was sorry to differ from his col- 
league, (Mr. N.) on this point, but he could not 
view the trifling punishment of fine and impris- 
onment anywise adequate to the etime. Shall 
the murder of your officer in the execution of the 
duties of his office be commuted for fine and im- 
prisonment? You fine your militia officer five 
thousand dollars for not going upon this service, 
and the man who kills him in resisting your pro- 
cess is:fined one thousand dollars and imprisoned 
for three years. I should certainly recommend 
something more commensurate to the offence. 

. Mr. Nichotson remarked that homicide, hap- 
pening in resisting a civil cfficer, was not consid- 
ered in the bill as murder ; of course the punish- 
ment of death was not the proper one, whether 
three years imprisonment and one thousand dol- 
lars fine was exactly what the punishment ought 
to be, he would not undertake to say. That, how- 
ever, is the punishment to be inflicted on our cit- 
izens upon the commission of manslaughter. But 
gentlemen should remember that fine and impris- 
onment is not the only punishment to which such 
criminals would be liable—upon their arrest they 
are delivered over to be dealt with according to 
law. He should have no objection to let the pun- 
ishment remain: as it stood under the several 
States, but that he-considered they were ina con- 
siderable degree unequal. 
Maryland: was different from that in New York, 
he: believed, but he was not certain that it was 
milder in Pennsylvania. The punishment by 
death might defeat the object of justice ; it being 
more than the offence deserved, juries would be 
inclined to mercy and acquit the criminal, in or- 
der to avoid taking his life upon their consciences. 
Liberty being one ofthe most desirable things on 
earth tends in some degree to justify, and if not to 
justify at least to diminish the offence, as flowing 
from the principle of self-defence. 

Mr. Neuson would briefly state the case, and 


The. punishment 


opinion. They seemed to differ more about words 
than things. Manslaughter was a hasty killing 
upon a sudden affray ; this, it is true, was never 
punished with death, either here or in England ; 
but murder was a deliberate killing with malice 
prepense, and in case such killing take place in 
demanding an offender from on board an armed 
vessel and murder ensues, surely the party ought 
to suffer the punishment ofa murderer. The erime 
of murder is not defined in any of the United Siates 
statutes ; neither in Maryland, nor perhapsin the 
laws of any State in the Union; how thenare we 
to come at the description of this offence, or dis- 
tinguish it from manslaughter, but by a refetence 
to the common and statute laws of England, from 
which we have borrowed all our legal definitions 2 
Look into all the elementary writers on criminal 
law, and you will find that the crime of murder 
is aggravated when a civil officer is killed: in the 
execution of his official duties by a person mali- 
ciously opposing the course of legal jurisdiction, 
and as a punishment he is deprived of life, as a 
person unworthy of being any longer a member 
of society ; and the clause in the bill contemplates 
the apportioning of the punishment to this descrip- 
tion of homicide, manslaughter, or murder; call 
it which you will, the effect is the same, and you 
must support your officers in the execution of 
their duty, or your laws will be without support. 

Mr. Earty.—The observation made by the gen- 
tleman from Maryland who has just sat down, 
(Mr. Neuson,) struck my mind very forcibly as 
deserving serious consideration; upon turning to 
the law of 1798, for the government of our forts, 
arsenals, &c., where the United States enjoy ex- 
clusive jurisdiction, I find that there is provision 
made as well for the case of murder as of man- 
slaughter; now, with a view to make our penal 
law correspond throughout, I would suggest to 
the gentlemen engaged in the discussion, whether 
it would not be as.well to strike out all the words 
from “resisting” in the thirty-eighth line to the end 
of the period, and insert in their ‘place the follow- 
ing: “ And in case such killing amounts to mur- 
der, it shall be punished with death—and in case 
such killing is only manslaughter, then such of- 
fender shall be imprisoned not exceeding three 
years, and fined not exceeding one thousand 
dollars.” f 

Mr. Ropney observed, that when a death en- 
sues in the case mentioned by the bill, it must be 
murder. In ordinary cases between man and 
man, and death ensues by killing, it might be 
either murder or manslaughter. Where are wè 
to resort for a meaning but as has been said, to 
the common law, as a known standard, uniform 
and invariable? The decisions in the courts of 
the several States,and theirlaws on this head, may 
vary ; but the common law deseribes each of these 
crimes with accuracy. The definition is founded 
on the fact. If I take a life by beating a man 
with a weapon that may naturally be expected 
to produce death, and death ensues, then my 
using such a weapon proves malice prepense, for it 
is an illegal weapon. So if I resist an officer in 
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the execution of his legal duty, and kill him in 
the resistance, it is also murder, for my resist- 
ance was illegal. and implies malice. Then ac- 
cording to the language of this act, if death ensues, 
it is murder and not mafslaughter. If a man 
strikes another upon a sudden heat, with a stick, 
upon the scull, and death ensues, itis manslaugh- 
ter; but if he strikes with an iron crowbar it is 

murder; the intention being inferred from the 
weapon. While Mr. R. urged the propriety of 
classing the present offence with murder, and con- 
sequently punishing. its commission. with death, 
he would not be understood as an advocate for 
that: kind of punishment. On the contrary, he 
was desirous of ameliorating these punishments, 
and introducing a system that should reform the 
offender, and restore him, after repairing his of- 
fence, to his family and his country ; but this.can- 
not at present be done; of course we must apply 
the rule of punishment as we find, it to make it 
general and uniform. 

. Mr. Barty, while he concurred ih the general 
doctrine laid down by Mr. R. respecting the com- 
mon law, was not convinced that the manner in 
which they had been applied to this particular case 
was correct. It seemed to be Mr. R’s. opinion that 
no other offence than murder could be committed, 
if death ensued in resisting the officer; without 
seeking far, he would adduce one case where a 
resistance to death would amount only to homi- 
cide. Suppose the marshal or sheriff does not 
conform himself in all things to the instructions of 
the President, or that he demeans himself impro- 
perly, and death ensues, will it be held that the re- 
sistance and its consequence amounts to murder ? 
No, certainly; but if he behaves properly, the 
killing is murder; hence this double provision is 
necessary to provide for the two cases. 

Mr. Dana thought the embarrassment might be 
attributed to an attempt to combine in one section 
two different species of crimes, but it was exposed 
to objections which had not yet been made. The 
clause gives the marshal or sheriff the power to 
arrest the offender by force of arms, and then, if 
the persons resisting kill your officer, it is murder, 
and shall be punished accordingly. If, however, 
your officer and his armed force kill any of the 
offenders resisting, your process for it stands; if 
death ensues on either side, those who are con- 
cerned in support of the civil authority shall be 
justified, but those engaged in resisting shall be 
shot, or, if not shot, and they are taken alive, 
then they shall be fined and imprisoned for man- 
slaughter committed upon their party. He did 
not think the amendments proposed, take which of 
them they might, likely to remove the difficulty. 

Mr. Nicpoison said the case they were about 
to provide for was different from any other that 
could arise in civil society. 1 was devising a 
punishment for persons who are armed with a 
species of power to resist a legalized force under 
their command, and, though they are bound to 
submit to our laws, yet they have others under 
their command who are bound to submit to them. 
An offender seeks protection from the effects of 
our offended laws on board an armed ship; he is 


| sought by our officer; and the commanding officer, 
| regardless of his proper duty, orders his sailors to 
defend themselves by resisting the process; in the 
| struggle death ensues; now let it be asked, are 
those seamen guilty of murder or manslaughter ? 
The servant of a person invested with authority 
equal to that of a British officer, and directed to 
do an illegal act, to killa man for example, though 
it would be murder in the officer, yet it could be 
no more than manslaughter in the servant. The 
case is the same as it relates to the officer “and 
crew ; though the latter are not justified to do the 
act, yet they do not feel themselves justified to 
disobey their commander.. When he was up be- 
fore, he had not clearly expressed himself for want 
of attending to the bearing of the whole bill. In 
England every man’s house was his castle; no 
officer was authorized to break a house open ex- 
cept in cases of treason or felony; an officer at 
tempting it might be killed, and it would amount 
only to manslaughter. The attempt here to take 
a man from on board an armed ship might be con- 
sidered as attempting to break open a castle, and 
if death ensued it would be manslaughter. The 
bill, however, authorized the force, and cases 
might exist in which the killing would be murder 
—other cases where the killing would be man- 
slaughter only. 

Mr. Netson objected to Mr. Haruy’s amend- 
| ment, because it left the denomination of the 
crime to the judge or jury, and how could they 
determine whether it was murder or manslaughter 
but by the common law, as the United States had 
never yet defined either. If the case was defined 
and left to go to the jury, upon the matter of fact, 
the objection would be in some degree obviated. 

Mr. NicHoLson was sorry to see such a discus- 
sion had taken place. He would, in order. to re- 
move the difficulty, strike out all that related to 
the punishment, and leave them to be dealt with 
according to law, when delivered over to the civil 
authority. 

Mr. R. Griswoip had two objections. First, 
that mentioned by his colleague. Where you 
authorize your sheriff or-marshal to take an armed 
force, and as you justify these ın case death ensues, 
and punish the others as murderers, the sheriff 
has only to order his men to fire and shoot some; 
then, for these deaths you hang the rest, This is 


making short work, and giving no quarter. The 
other objection was on the ground of the Consti- 
tution. He did not see that Congress had power 
to punish crimes committed against a State, or 1n 
its ports or harbors. The Constitution expressly 
gave Congress power to define and punish crimes 
and piracies committed on the high seas, but not 
within a State’s limits. 

Mr. Smile observed a great deal of embarrass~ 
ment had taken place on wording the section; 
that, however, was not to be wondered at, as the 
bill had only just been distributed; but the last 
objection, that it was uncopstitutional, deserved 
very serious reflection; he should, therefore, move 
the Committee to rise, with a view of giving time 
for consideration. 

Mr. Nicuouson had no objection to the Coms 
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mittee. rising; but he would not hayèft-it under- | measurės to mete with. If Congress undertake to 


stood that he had any Constitutional: difficulties 
to-struggle with. Congress had-powers. sufficient 
to enforee their. revenue laws, and -this very bill 
contemplates that as one circumstance’ that may 
occuy,and to be. corrected... But whence did the 


gentleman (Mr. R..Griswoup) acquire this tim- 
idity, this care for- State rights ?--It-is “believed. 
they have not-stood in his way on former. ocea- 
sions, any more.than they did inthe way of those 
with whom-he.acted. In the case of the sedition 
bill, which. trenched upon the State Courts’ juris- 


diction, there.was no squeamishness~-the end jus- 
tifying the means... © ig Bio ve 
The Committee rose, rep 
obtained. leave'to:sit again... 
“os 2s) REMISSION OF DUTIES. 
M Ranvotrn called for the order of the 
day. on the report of the Committee of Ways,and 
Means respecting. the remission of duties on books 
imported for the use of colleges and-seminaries of 
learhing—the resolution declaring it to be inex- 
pedient to allow the’ same. 
The House taking the subje 
tion— ` 
Mr. J. Ranpouru observed that the Constitution 
of the United States was a grant of limited pow- 
ers for ‘general objects, which. Congress had no 
right to exceed, although. they might think the 
powers.too limited. . This. position, he considered 
as of primary.importance. . Its leading feature was 
an abhorrence of exclusive privileges; it might be 
called the key to. that’ instrument; every thing 
which rose -up inthe shape of: privilege, was rez 
pressed in a. peeuliar manner,- whether it related 
to orders or classes of men. Whenever they have 
touched the doctrine of . privilege, the framers of 
that instrument, and the people-of the United 
States adopting it, have been careful that nothing 
should. be got. by inference, or construction; the 
privileges of this:'House even, have been precisely 
defined; and nothing is left for its.extension, what- 
ever may bethe- wishes or disposition of its mem- 
bers. .The principle that this Constitution is. but 
a limited grant of power occurs, if not directly, 
yet frequently and effectually, so that it cannot: be 
mistaken. On the privilege asked for, to permit 
colleges and universities:to:import their books free 
of impost, we refer to the eighth section of the 
first article, where it is declared ‘that. Congress 
shall have power. to levy. and collect taxes, duties, 
imposts and excises; but all. duties, imposts. and 
excises, shall. be uniform throughout the United 
States. . The impost shall be-uniform. It is Wa- 
mentable. fact, but nevertheless it is a. fact; and 
cannot be too much dwelt and insisted upon, nor 
too well known, that the ambiguity-of language 
gives our Constitution that character which leaves 
it in the. power of civilians to say it: means any. 
thing or nothing: Whatever may have been said 
on other points, I think in this instance. the lan- 
guage is so. definite that it cannot possibly be.mis- 
taken.. They shall. be uniform, that is to say; 
there shall be but one quantum, one mode of col- 
lecting; and one manner; there shall not be two 
Sth Con. 2d Szs.—23 


orted. progress, and 


ct into considera- 


exempt one class of. people from the payment-of 
the impost they may exempt others also. If-they 
begin with colleges and-universities for.the ad- 
vancement of learning, surely they may goon to 
exempt the clergy and; congregation: for the ád- 
vancement of religion; they may exempt their 
own members. Indeed it cannot bė seen where 
they are to stop, having orice overleaped the Con- 
stitutional barrier and entered. on the wide field of 
privilege: Theduties must be uniform! Nobody: 
can be exempted: the President, if he chooses:to 
import, books, must ‘pay the duty.as well as any: 
private citizen. In this country we have no priv- 
ileged class, all must. fare alike, every-man must 
bend to the law, and the tax must be uniform: 
whether onland or books.. >- ~ f s 
`- Perhaps it may be said that- thé practice under 
the Constitution has decided-against my construc- 
tion; for philosophical apparatus:is exempted from, 
duty when imported for the benefit of .seminaries 
of learning. .l agree that philosophical apparatus 
isexempted by law; but I believe that law to bean. 
unconstitutional law, as well as some others passed 
by former Congresses. ` But.I do ‘not wish to cast 
an odium upon its. framers, more than they de- 
serve; it might have passed through inadvertence 
or want.of reflection, nay, it might have been the 
result of pure motives, theadvancement of science 
and literature. Yet to'show how intent the Con- 
stitution is to guard against powers drawn by con- 
struction even on this very subject, which it must 
have been solicitous to. have extended, if has lim- 
ited-the efforts of Congress to ‘promote literature 
and the useful arts by any other means than‘that 
of granting to authors and discoverers the exclu- 
sive use of their inventions, and publishing their 
works. And Congress have no power to promote. 
the advancement of science-or literature in: any: 
other than this particular way. Ifthese observa~ 
tions are not received as. reasons for-the report of 


the cominittee,-they will be-considered as the jus- 


tification of one of its members. 

Mr. Finpiey observed, that in addition. to.the 
Constitutional objections urged, he had others on 
the ground of expediency. The country colleges 
and seminaries. whose funds were small, had sel- 
dom or never ay opportunity of importing books; 
they were happy to receive them: in the. country 
as donations, or by cheap editions; they would 
therefore receive no. corresponding..accommoda-. 
tion, and yet they were more useful and their use 
more universally felt than: those-called higher in- 
stitutions, which claim-to be exempted. from: pay- 
ing impost. Thereé.are only a few of the well en- 
dowed academies that can afford to procure foreign 
books, and when they have them, their ,circula- 
tion*is extremely confined; to say/nothing more; 
these reasons: would engage me.to support the res- 
olution. amen 2 

Mr. R. GriswoLD.—-The gentleman from Vir~ 
ginia (Mr. Ranpotpa) must have misunderstood 
me when he supposed I objected to the report be- 
cause the committee had assigned no: reason: for 
the. resolution:.I mentioned the- circumstance 
merely to show-that.we ought not then to decide 
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With. respect to the Constitutional objection. he 
has set up, I acknowledge it is ñew to me. Such | : S 2 M 
| by repeating the idea that if you once step over 


an inquiry may: be of great weight, but it does not 
appear so to me. 


shall have*power to levy and collect taxes,” has 
never struck me in the way it has that gentleman. 
The words are, “levy and collect taxes, duties, im- 
posts, and excises ;” but it drops the word: taxes, 
it being settled in another part of the Constitu- 
tion, and declares that duties, imposts, and-excises 
shall be uniform. The one speaks of direct taxes, 
the other of indirect—meaning that if an indirect 
tax is laid it shall be uniform. No one State is to 
haye an excise laid upon its inhabitants unless it 
extends to the citizens of every other: one-part is 
not to be excised and another excused: This has 
always been thé construction of that section of the 
Constitution till the present moment; and I think 
it the true one. It is now said that Congréss\can 
only: promote science and literature in-one way. 
Why, have not Congress made grants of lands to 
nee those rani i 
Ihey have. Ibelieve the power of Congress ad- 


equate to promote literature in: the way applied’ 


for; and it.has been frequently the case that, 
eyen after duties have been paid into the Treasury 
upon the uniform system, yet individuals have had 
those duties returned. I do not want to detain 
the House; but Iam well persuaded that the Con- 
stitution forms no impediment, and the expediency 
must be apparent. 

Mr. J. Ranvouen believed the gentleman last 
up had misunderstood -him; but it was not very 
material whether he was misunderstood‘or not; as 
Mr. Garswotp had not thought proper to answer 
him on the principal ground—namely, the Con- 
stitutional objection, He however said something : 
duties, imposts, and excises, shall be uniform. Can 
they be uniform, when a particular class or cor- 
poration are exempt from their payment? This 
is anew kind of uniformity : it is a species of uni- 
formity Ido not understand. He asks if you have 
not granted land and returned duties received into 
the Treasury? Indubitably you have. And we 
have the power, and in some instances the right, 
to give away the money in our Treasury to ob- 
jects we think deserving. - Have got all the dispo- 
sitions gone upon the question of particular hard- 
ship? But tell me, do these -individual cases, 
resting-upon their own merits, class with a whole- 
sale disposal of public money ? Suppose you want 
to raise up an exclusive. privilege in. favor of, let 
us say shoemakers, and let them import their 
materials free of duty ; will you bring up as prece- 
dent or authority the case of Mi. Messonier, or any 
other person? Can such a case, standing singular 
and isolated, be held up to promote the doctrine 
of-exclusive privilege for a corps of thousands 2 
Of lands, the United States have given General 
Lafayette some acres; they have given the like 
for schools-in.the Wilderness country; they may 
give-some to the gentleman from Connecticut’; 
but would any of them contend for an exemption 
from paying half or two-thirds of the price when 
the sale was made on a uniform system,and would 


The paragraph quoted from the | 
eighth section of the first article, “ that Congress ; 


ects ‘in -the Western country'?: 


q 


Schools. . Few things were more dissimilar. 


they ask for-an exemption from the payment of 
their tax if it was imposed?: Mr. R. concluded 


the barrier. there is no security, and if you forgive 
or exempt the payment of the duties. in. this in- 
stance, Congress may -forgive everything to their 
favorites, when they have any. : 

- Mr. Dawa made a reply to Mr. Finpuey, but it 
is so difficult to. hear gentlemen. across.the floor, 
that the Reporter dare seldom attempt to follow 
them. He considered Mr. Finpiey’s objection 
as being formed upon the idea that the books com- 
posing the libraries. of colleges and universities 
were of the same kindas those used in souniry 

e 
one was merely to initiate the pupil in.the first 
principles, the other.took a more extensive range, 
embracing the whole circle of science, the classic 
authors, andthe best writers, ancient and mod- 
ern—-hooks scarcely ever.to-be found but in collec- 
tions attached to literary institutions—and the rev- 
enue.arising-from them may be called a tax upon 
seminaries of learning. © Oost oa sre 
` Mr. J. Cray: said he was one: of the committee, 
and had agreed to the-report.-.. Sincé reasons had 


‘been called: for, he would in a few words-assign 


those which influenced him. The gentleman from 
Connecticut (Mr. Dana) mistakes in thinking that 
a denial to exempt books from impost is'a tax on 
literary. institutions, and therefore not uniform, as 
the Constitution requires all imposts should be; 
but he did not make his stand on the ground of 
the Constitution—he rested the question upon its 
expediency. Giving literary institutions the priv- 
ilege of exemption from imposts would open a wide 
door. for fraud: we should soon have them im- 
porting books for sale duty free, rivalling the book- 
sellers, who are subjected to the payment of impost, 
and vending them in every street and avenue of 
the nation, But why privilege colleges-and-uni- 
versities. to accommodate the rich; for we may 
believe that the rich, and the children of the rich, 
are the only persons who have access to.these col- 
lections? The poor have little leisure and less 
opportunity to improve the advantage which even 
neighborhood would give them to peruse works of 
the kind alluded to; and sure it would be thought 
unjust to tax their pittance.of imported articles, 
in order. to enable gentlemen to read. the classic 
authors, or the sublime and beautiful of the mod- 
ern writers. 
‘Mr. Finpcey spoke of colleges, not of universi- 
ties.. We have three in Pennsylvania—one of 
them, to be sure, has also the title of university— 
but™wo of them have not funds.to import books 
on their own account. It is only rieh institutions 
that have.this advantage: the poorer class of 
seminaries buy of booksellers, and pay them the 
impost as well as their retail profit. Indeed, this 
remission of duties will rather tend to create dis- 
gust.than give satisfaction ; and those seminaries 
which have large collections of books would be 
induced to sell them at their present. price in order 
to procure new ones cheaper, as they have had to 


-pay. the duty. on the former, but would have none 


to pay upon those they should hereafter import. 
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The question: being called for, it was put on |- - 


agreeing to the report of the Committee. of the 
Whole, that it is inexpedient to remit the duty on 

books, and carried in the aflirmative—seventy-nine 

‘members voting in the.affirmative. ` z 
The House then adjourned. 


Turspax, November 27. 

Another new member, to wit: Jonn Hoan, re- 
turned toserveas a tember for the State of Penn- 
sylvania,in the room of William Hoge, who hath 
resigned his seat,appeared, produced his credentials, 
was qualified, and took his seat in the House. _ 
An éngrossed. bill declaring the assent of Con- 

ressto’an ‘act/of ‘the General Assembly of the 
tate of North ‘Carolina’ was read the third time, 
and:passed: he Oe k 
: Ordered, That the Committee of the. Whole 
ouse, to whom was committed on the twenty- 
‘second instant, the bill for the more.effectual pres-. 
ervation of peace in the ports and harbors of the 
United States, and in the waters under their ju- 
risdiction, be discharged from the farther conside- 
ration thereof; and that the said bill berecouimit- 
ted to Mr. Nicnotson, Mr. Brown, Mr. GRIFFIN, 
Mr. Rixer, Mr. Hunt, Mr. Seaver, and Mr. Orin. 

The House proceeded, by ballot, to the appoint- 
ment of a Chaplain to Congress, on ‘the part of the 
House, in the place of: the Reverend WILLIAM 
Bentty, who hath declined an acceptance of the 
said. appointment ; and upon examining the’ bal- 
lots, a majority of the votes of the whole House 
was found in: favor of the Reverend -WiLLiam 
PARKINSON. © =i Eri f 

Mr. Jonn RANDOLPH, from the Committee of | 
Ways and Means presented a bill making an ap- 
propriation to supply a deficiency in an appropri- 
ation for the support of Government during the 
present year, and making a partial appropriation 
for the same object, during the year one thousand 
eight hundred and five; which was twice read and 
committed to a Committee of the whole House to- 
day. í ge Ti k . j 

Mr. Lewis, from the committee appointed, pre- 
sented a billauthorizing the Corporation of George- 
town to make a dam or causeway from Mason’s 
Island to the western shore of the river Potomac 3 
which was read twice and committed to a Com- 
mittee of the whole House to-morrow. 

The House resolved itself into a Committee of 
the Whole on the bill making an appropriation for 
the support of Government, during the present 
year, and making a partial appropriation for the 
same object, during the: year one thousand eight 
hundred and five. “The Committee reported the 
bill with several amendments thereto ; which were 
twice read, and agreed to by the House. 

Ordered, That the said’ bill, with the amend- 
ments, be engrossed, and read the third time to- 
morrow. £6 

Mr. Lewis, from the committee appointed, pre- 
sented:a bill to incorporate the Washington Build- 
ing and Fire Insurance Company; which was 
twice read and committed to a Committee of the 
whole House on Friday next. 


‘PORT OF NEW ORLEANS, 

Mr. Crowninsuieip, from the Committee of 
Commerce and Manufactures, who were instruct- 
ed by a resolution. of the House, of the twelfth 
instant,“ to inquire into the expediency of allow- 
ing, under proper regulations, a drawback of du- 
ties on goods, wares, and -merchandise, imported . 


‘| into the port of New Orleans, from any ‘port of the 


United States, and from thence- exported. to any 
foreign -port or plaée,” made a report thereon 


-which was read, and referred to a Committee of 


the Whole 
lows: g SPY 
Upon ‘examining the act passed at the last session of 
Congress, ‘entitled “An act for laying and collecting 
duties on imports and tonnage, within the territory ceded 
to the United. States. by the treaty of the 20th: April, 
1803, between the United States and the French Re- 
public, ahd for other purpdses,” it appears that the sixth. 
section. refuses the drawback on all goods, wares, and 
merchaniise, exported from the port of New Orléans, 
other, than on those “which shall have: been imported 
directly into the same, from a foreign port or place. 
Drawbacks have been allowed in all the ports of the 
United States, sincè the first acts were: passed laying a 
duty on imports and tonnage. No ‘inconvenience or 
loss has or can happen in giving back what we have re- 
ceived in cases where the article is really exported out 
of the limits of the United States, and many advantages 
have resulted: from pursuing this policy. Our “ports 
thus become the places of deposit for the merchandise 
of all nations.. Our commerce with foreign countries 
isenlarged. Greater shipments of our own productions 
can be made. New cmployment can be given to our 
tonnage, already respectable and+on a rapid“ increase, 
and as we necessarily import more than we consume, 
the surplus is again shipped to other countries. Butif 
drawbacks are discontinued even ina single port, com- 
merce must experience great embarrassments, or it will 
open for itself some new channels, where the: streams 
of wealth may flow unimpeded and free from"improper 
restraints, and other nations will reap advantages, which 
a different policy would unquestionably have secured 
to ourselves. ` : ; ee 
The ‘duties, to their fullest amount, forma part of 
the value of all goods, and are always estimated in the 
price demanded from the consumer, or from the pur- 
chaser who intends to ship them-for'a foreign market; 
and it must be evident to every one, the least acquaintéd 
with the operations of commerce, that if any-article is 
denied the drawback,’ the price will be depreciated to 
an equal amount with the original duties. with which it 
may be chargeable. A ane 
New Orleans, not only as a port of deposit for the. 
produce of the western country, where it can be shipped 
to all parts of the world, possesses peculiar and import- 
antadvantages from its proximity to the British, French, 
and Spanish settlements in.the West Indies. ‘Various 
articles, whether of European, Asiatic, or American 
growth or manufacture, which we can readily supply: 
at reasonable prices, can be carried to their ports, and 
þe exchanged for such as they can conveniently spare, 
and which may be necessary for our own consumption. 
‘A commerce known to be highly beneficial to all the 
parties interested in it; supplying the United States 
too, in some cases with the precious metals, so neces- 
sary in our intercourse with Asia, it is presumed ‘was 
not intended to be discouraged. aa ý 


on Friday next. The report is as fol- 
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If we place every description of. goods, on a similar 
footing in relation to drawbacks, whether imported coast- 
wise or direct from foreign countries, upon being ex- 
ported out of the limits of the United States, the: com- 
mittee conceive we shall then have done all which will 
be necessary on this occasion. The committee therefore 


report, as their opinion, that so much of the act entitled | 


“An act for laying and collecting duties on imports and 
tonnage within the territory ceded to the United States 
by the treaty of the thirtieth of April, one thousand 
eight hundred and three, between the United States and 
the French Republic, and for other purposes,” as re- 
fuses the drawback on goods, wares'and merchandise 
itnported coastwise into New Orleans, and ‘exported to 
foreign countries, ought to be repealed ; and they sub- 
mit a bill for the purpose. i so: 

Mr. CRoWNINSHIELD, accordingly, presented a 
bill repealing. so much of the act, entitled “An 
act for laying and collecting duties on imports 
and tonnage within the territory ceded to the 
United States. by the treaty of the thirtieth of 
April,,6ne thousand eight hundred and three, be- 
tween the United States and the French.Republic, 
and for. other purposes,” as prohibits drawbacks of 
duties upon goods in certain cases; which was 
read twice atid committed'to the Committee of 
the whole House last appointed. + 


Wepnespay, November 28. 


An engrossed bill making appropriation to sup- 
ply a deficiency in an appropriation for the sup- 
port of Government during the present year, and 
making a partial appropriation for the same ob- 
ject during the year one thousand eight hundred 
and five, was read the third time and passed. 


POTOMAC RIVER. 


The House resolved itself into a Committee of 
the Whole on the bill authorizing the Corporation 
of Georgetown to make a dam or causeway from 
Mason’s island to the western shore of the river 
Potomae. 

Mr. Macon (Speaker) moved to strike out the 
first section of the bill, with a view of trying its 
merits. : 

Mr. J. RANDOLPH seconded the motion of his 
respectable friend, (the Speaker.) The river Po- 
tomac was the joint property of the States of 
Maryland and Virginia under compact between 
those States. This property, at least on the part 
of ‘Virginia, had never been relinquished: Con- 
gress, in his conception, had no right to pass the 
law in question; but if they had, there was ano- 
ther objection. The corporation of Georgetown 
were empowered to lav a tax’ which would: be 
unequal and oppressive, since the property on 
which it was to be levied would not be equally 
benefitted by deepening the harbor, supposing that 
effect’ to be accomplished. He hoped a prompt 
rejection of the bill would serve as'a general no- 
tice to the inhabitants of the District to desist 
from theit daily and frivolous applications to Con- 
gress, tothe great obstruction of the public bu- 
siness. a on 

Mr. Smiti-understood there was-a rival inter- 
-est between the tows of Alexandria and George- 


town, and as this rivalry had been exhibited on 
many former occasions, he deemed it proper, be- 
fore: they passed any bill for the encouragement 
of either place, that the parties should be obliged 
to publish their intentions some weeks before the 
application, that if. there were any objections to 
the measure contemplated, they might be before 
the House at: the same time. He: stated this 
merely ds a ground of postponement, not saying 
whether he was in favor or against the measure. 
Mr. Grece thought the House bound to legis- 
late for these people, until they relinquished the 
claim to the jurisdiction, either by authorizing 
them to, legislate for themselves, or retroceding 


| them to the States to which. they originally be- 


longed. He approved of thé idea of publishing, 
as expressed by his colleague, (Mr. Smiziz,) which. 
he considered absolutely necessary. If Alexan- 
dria were Gpposed-to the bill, it is probable they 


‘Would have sent iaa memorial on the subject be- 


fore this time; their not having-done,so inclined 
him'to believe that they were- satisfied: that the 
measure should ‘go into operation. He did’iot 
think the bill: pertect, but nevertheless he should 
not oppose its progress. +. oe 

Mr. Lewis said the landholders of Georgetown 
had very generally signed the petition to Con- 
gress; And no person out of the walls of this 
House gave it opposition. The people of Alex- 
andria were content, and the owner of the island 
and the west shore of the river was. the person 
most likely to be affected, yet he had given it his 
hearty assent.. He was well persuaded that no 
injury would be done to the navigation of the 
Eastern branch, or to the port of Alexandria; if 
therefore they could render a benefit to George- 
town, without injuring any other property, he 
trusted the House would agree:to the bill... 

Mr. Suoan felt interested in the result of this 
measure. The people here have nobody to look 
to but Congress to make Legislative provision for 
their well-being; he therefore considered it a duty 
to attend to their desires; but he wished the ap- 
plicants to give notice of their intentions, in order 
that any person conceiving himself likely to be 
aggrieved should have an opportunity of being 
heard. This was the usual course pursued in the 
State where he resided. 


Mr. CLAIBORNE was by no means satisfied that 
the removal of the mud bank would do no injur 


to the Eastern branch and to Alexandria. i 
Mr. Netson said that, on a question so import- 
ant to the upper parts of Maryland and Virginia, 
he could not réfrain from stating some reasons in 
favor of the measure, and against the motion of 
the Speaker, which was intended to destroy the 
bill. It had been urged that the sediment, which 
now obstructed the navigation to Georgetown, if 
set afloat, by increasing the current and volume 
of water across it, would impede the navigation 
of the Eastern branch or fill up the harbor of 
Alexandria. Those who would take a view of 
the Eastern: branch would be convinced it could 
make. no deposit- there, it being intercepted or 
turned aside by the point which projected into the 
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Potomac; and as the water of the Eastern branch 
“was more rapid than the Potomac, the breadth of 
the latter being much wider than the former, there 
‘certainly wās no danger to. be apprehended in 
that quarter. As to Alexandria, it was not to be 
supposéd that the solid mass of sedimeñt was to 
be:taken off the barat once and lodged in that 
harbor; the probability was, it would remove 
gradually and deposit at the eddy on eachside the 
river, while the union of the- Eastern branch with 
the Potomac would increase the celerity. of the 
current dnd carry it far. below Alexandriai ` 

The compact mentioned by the gentleman from 
Virginia (Mr. Ranpo.px) between the States of 
Maryland and Virginia he acknowledged to exist; 
but as the measure contemplated the: improve- 
ment of the navigation ‘of the Potomac, instead of 
obstructing it; the.right of each’ State to the free 
navigation thereof remained unimpaired. He 
imagined that theinhabitants of Alexandria and 
the citizens of. Virginia wished success to the 
measure.” He knew his constituents had it much 
at heart, knowing that a choice of markets is a 

redt accommodation to farmers; and if defeated, 
it would be as much to their advantage to bring 
their produce tow shipping port at once by land, 
as to use the canal recently constructed at such 
prodigious expense, having afterwards to go with 
their’produce to Alexandria by land. ` 

“Mr. Smruie should not be against the bill, if 
upon full and fair inquiry it was found proper to 
pass it. But he could not agree to be hurried 
along without allowing time to acquire informa- 
tion.. He therefore moved that the Committee 
rise and report progress. x - 

Mi. Macon (Speaker) opposed-the rising of the 
Committee, because it was leaving the business 
exactly where it:stood, unless it was meant to re- 
commit it to a select committee for modification. 
But as he was determined to vote against it in any 
and eyëry shape, he was prepared to decide now. 
As to the mode he had taken to'come at his ob- 
ject, he should only say it was a fair one, and 
suchas had been the uniform practice of the 


navigation to the river, and” also alleging. that 
their- navigation to. Georgetown would be im- 
peded. The.argument which they applied then, 
now applies against them, and it ought, in the 
minds of the same legislators, apply with equal 
sucess. Pb j ae 
Mr. FınpLey was rather in‘favor of the bill; be- 
lieving the mode proposed would be successful 
in deepening thé channel, which would certainly 
pet ne navigation to and from Georgetown, 
and in that object the citizens of:some of the west- 
ern counties of Pennsylvania were’ materially in- 
terested ; several of their boatable creeks nearly 
interlocking with. those of the Potomac.. He 
would however agree to the-Conimittee fising, 
with a view to postpone the bill, until -gentlemén 
acquired the information they asked for. 
‘Mr. Gopparp hoped the Committee would rise, 
and the subject be postponed until sufficient light 
was obtained- to guide their votes to a proper de- 
cision. He also hoped that no member might be 
considered as the friend ‘or, the foe of the present 
bill, until he became such by an examination into 
its merits or demerits: He narrated the course 
the business had taken since its introduction into 
this House, and inferred that the same deliberate 
mode ought to be pursued to the end, Whether 
the measure was good or evil could only be de- 
termined in that way, and gentlemen ought not to 
reject doing positive good, unless it was demon- 
strated that positive evil would result to countet- 
balance the good that wasintended. He conceived 
the members ought to inquire for themselves on 
this point, and legislate accordingly. He would 
on all occasions endeavor to promote the interests 
of the District;.and.as.it had no immediate rep- 
resentative on the floor, he considered every rep- 
resentative bound to serve them, while the seat of 
Government remained among them. et 
Mr. G. W. CamPBELL would not declare whe- 
ther he should vote for the final passage of the 
bill or not. “But he was disposed’ to take notice 
of the applications made from time to time by the 
‘inhabitants of the District; whether to “redress 
grievances, or ‘procure benefits. But he by no 
means approved of the principles of legislation 
without representation. He regretted that they 
were placed in this unfortunate situation; but he 
should decide.on the present question according 
to its-merits; and if it was found.to be of great 
consequence to the ‘petitioners, and not likely to 
work an injury to others, he: presumed the bill 
would finallypass. But he wished the Committee 
to rise,in order to give further time to obtain infor- 
mation. It had been alleged thatthe friends of the 
measure ought to demonstrate that ‘the erection of 
accauseway would do no injury tò anyone. This 
was not a fair position; it was requiring them to 
prove a negative. The burden of proof. should 
lie on those ‘who oppose the bill, and it was ‘for 
them to demonstrate that injury would-result. 
The gentleman from Virginia (Mr. J. RANDOLPR) 
has.stated that the boats from the western coun- 
iry have a choice of passing by the western, or 
eastern channel to the market below Georgetown, 
and this, it is presumed, he means they should be 


House since he had a seat in-it. i 
~ The gentlemen in favor of this dam or cause- 
way, say it will do no harm; but where is the 
demonstration ?On-the other side, serious appre- 
hensidns are entertained of its injurious effects, 
upon the United States navy yard in the Eastern 
branch, and its causing obstructions in thé harbor 
of Alexandria. “He would assure ‘the committee 
he was ready to promote the welfare of any of 
the citizens; but if mustin justice be done, with- 
out injuring any other- pôrtion whatever. 

At the last session, an application was made for 
a permanent bridge across ‘the Potomac, with a 
draw for the passage of vessels; the petitioner 
urged the general utility of the measure to all 
persons travelling North or South, but particu- 
larly the vast benefit accruing to the inhabitants 
of the District, by affording a sclid and secure 
means'of intercourse ‘between its several parts. 
This measure was opposed. by the present. peti- 
tioners, on the ground of the.compact between 
Maryland and Virginia, securing the right of free 
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still entitled to under the compact between Mary- 
land and Virginia. Let us hear from those per- 
sons also, and then ascertain whether they have 
any objection to the project on thataccount. This 
was also an argument in favor of the rising of the 
Committee, and perhaps it may be added, that a 
little delay will enable the Housé so to. modify 
the bill as to render it less exceptionable’ than at 
present. ; i : 

of much consequence in the. outset, but he found 
that. its importance increased as it toiled along. 
He thought this morning it would have occupied 
butashort portion of their time; in that he found 
himself deceived; and he believed he was not 


ence of the next stream it met. 
he imagined it would be separated by the force 
of the current giving it action into millions of 
prre some of which would settle promiscuous- 
y on either side, while a part would ultimately 
be deposited in the ocean. : 

The Committee hereupon rose and reported pro- 


On the contrary, 


gress, and asked leave to sitagain. On the ques- 
tion, shall the Committee have leave to sit again ? 
Mr. J. Ranpoiru requested that the ‘act of ces- 
sion by Virginia might be read, by which it would 
clearly appear that she had not ceded, or intended 
to cede to the United States any right acquired 
Hae] her compact with Maryland. [The act was 
read. 
“Itis plain from the preamble, said Mr. R., that 
the intention of the State was to make a cession 
above thetide water; that the expected seat of Gov- 
ernment would be fixed in some place contiguous 
to the limits of Maryland and Pennsylvania. It 
is not contended that the United States were bound 
to select any particular spot... This cireumstance 


is mentioned only to. show what was contemplated | 


atthe time by the Legislature of Virginia. Her 
act of.cession was more broad. . Itextended to any 
tract of country not exceeding ten miles: square, 
“tobe located within. the limitsof. the State.” 


‘Mr. Soursarp had not considered this subject i 


RanpowpH) was conclusive: the fact was, that 
neither Maryland nor Virginia. had.ceded their 
joint rights to this river, nor could they do so, by 
their separate -acts. The terms of the compact 
requiring that anything done respecting the navi- 
gation of the Potomac, should be done by their 
joint act. It was worthy of remark, that the pe- 


‘titioners for the causeway were the identical per- 


sons who -petitioned against the bridge as-a-vio- 
lation of the compact between the two States, 
and denying the authority of Congress to legislate 
on the subject ofthe navigation of the Potomac. 
He thought them right then, and he voted against 
the bridge. His opinion had not changed with 
their opinions, and, therefore, he should vote 
against the causeway now. my 

Mr. R. Griswotp said that from the vote just 
taken hé. presumed that therquestion of expedi- 
ency had been settled. But it is now objected 
that Congress have no exclusive jurisdiction over 
the Potomac... In reply he. would submit a few 
observations. By-the Constitalion, Congress were 
empowered to exercise exclusive jurisdiction over 
any place: not exceeding tén ‘miles, which might 
be ceded by particular States. The States of 
Maryland and Virginia had ceded this District to 
Congress, and the cession had been accepted. But 
the gentleman from Virginia (Mr. RANDOLPH). 
had said that Virginia did not cede the jurisdic- 
tion of the Potomac, because she did not own it 
separately. To this he would answer that the 
river Potomac must have been under the juris- 
diction of either Maryland or Virginia or both. 
And as both allowed Congress to accept of any 
part of their territory not exceeding ten miles 
square, and Congress had chose to accept of part 
from one and- part from the other, he presumed 
the jurisdiction of the Potomac, let it have been 
held by either of the States, or jointly, must have 
passed to the United States. He was of opinion, 
that if Congress Rad no jurisdiction over the Po- 
tomac, they had none over the District. The 
Constitution provides only for the cession of one 
district of country not exceeding ten miles squares. 
The act of Congress made in pursuance of the 
Constitution had also provided for the laying out 
one district. Ifthe arguments of the gentleman 
from Virginia were correct, and Congress hadno- 
jurisdiction over the Potomac, the Commission- 
ers and the then President ofthe United States, 


‘under whose direction the district was laid off, 


had been mistaken, and had taken two districts of 


Over this: she had relinquished to Congress: her | territory instead of one. - This being the case, 


imits did not extend beyond high.water mark on 
the western bank of the Potomac. Her right of 
highway on the river wasa natural right acknowl- 
edged and secured by convention with Maryland. 
‘Her’ civil jurisdiction over. its waters was a con- 
ventional right, entirely derived from compact 
with that State; was a jurisdiction not within her 
limits; and which the words of the act just read 
could not embrace of convey. ` oe 

Mr. Dawson would vote against the Committee 
having leave to sit again. He was convinced 
that the objection made by his. colleague.(Mr. J. 


{iyisdicuion as well of soil as of persons. . But her | Congress had no jurisdiction in the District, be- 


cause it not being laid off conformable to the Con- 
stitution and the law of Congress, the acceptance 
by Congress was: absolutely void. If this. was 
correct, there was-an absolute necessity for giving 
leave to'the Committee to. sit again, forthe pur- 
pose of deliberating whether Congress had juris- 
diction-or not. If they had not, and were legis- 
lating for the people of the District without au- 
thority, the sooner they put-an end to such ‘an as- 


‘sumption of power the bettet. 


‘Mr: J. Ranpoura declared: that the opinion 
which “he had: just given was the result of his 


‘ 
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most: deliberate judgment. To what-it might 
lead-he should not. at that time undertake to de- 
termine; but when that-question should’come be- 
fore the House. .he was. not- sure that he should 


deny the corrollary of the gentleman from Con- 


necticut, (Mr: R: GriswoLp,) atleast as faras re- 
lated ‘to, the testimony onthe other side of the 
river.” The question, however, then was, whether 
Congress possessed-exclusive jurisdiction over the 
Potomac.. How could they acquire it? From 
Maryland ?. :It-was ‘more than she had to..give. 
At farthest ‘she could only giant her own qualified 
right... Had they obtained it from Virginia?) not 
at alJ... She had granted a jurisdiction exclusively 
her’ own, over a tract of-country within her.limits. 
And could any man pretend.to. say that'this was 
a grant.of her concurrent jurisdiction ovér the 
-Potomac,. confessedly without her limits? -She 
had, to use the expression, issued her warrant to 
Congress, to be. located somewhere. within the 
“State, and, under this pretext, her property out of 
the State was about to be usurped. Suppose the 
gentleman. from Connecticut were-to: convey by 
deed his exclusive property, by certain: metes and 
bounds, would his joint interest in other property 
not contained within those bounds pass. by such 
a deed? Surely. not. To a person setting up a 
claim to such property he would probably. say, 
produce the evidence of your: title; and in. like 
manner Mr. R. demanded to be shown the con- 
veyance by which Virginia had relinquished ‘her 
concurrent jurisdiction. over the Potomac? And 
in answer to this, gentlemen refer to. a. convey- 
ance relinquishing something else in nowise con- 
nected: with it; and tell us we always believed 
that we had a grant for this jurisdiction; we shall 
be grievously disappointed if we have not; it will 
be.a great inconvenience to us to do without it; 
And, therefore, we must have it. And Virginia is 
“to be. forcibly dispossessed of her right, to suit the 
convenience of Congress. 

Mr. Neison said, it was with diffidence he 
again troubled: the House after the lengthy dis- 
cussion which had taken place. But doubts‘hav- 
ing been. originated as to the authority of Con- 
gress to pass the bill in question, he felt compelled 
to remove those doubts, as far as lay in his power. 

_ As the House-had decided the expediency of the 
. measure by a large majority, if upon an investi- 
gation-it should be- demonstrated that Congress 
possessed..ampleé power to pass the bill, he trusted 
the same majority would still be found in favor 
of it. He would: proceed to examine the power 
‘which Congress -possessed to pass the bill, and he 
trusted that he should be able. to satisfy a majority 
of the House, that they had sufficient power. 
Previous to the compact between, Virginia and 
Maryland, which had been so much talked of, 
Maryland claimed the sole jurisdiction of the Po- 
tomac river, and Virginia claimed Cape Henry 
and Cape Charles, also the jurisdiction of the 
Pocomoke as her property. . In order to prevent 
any duties from being imposed upon their vessels 
at either of those places, the. two States entered 
into a compact by which Maryland agreed that 
the navigation of the Potomac should be free to 


the people-of Virginia, and Virginia contracted 
not to impose duties on the vessels of Maryland - 
coming by Cape Henry, or navigating. the Poco- 
moke. By this compact, the Potomac became 
the.joint property of Maryland and Virginia as to 
the free navigation, but all the islands were under 
the jurisdiction of Maryland. This being the 


situation, each of these States, by `a law, ceded fo 


Congress any part of their territory not exceeding 
ten miles square, which they might choose to ac- 
cept. Congress chose to accept of -part from one 


-and part from the other ;.and, among the rest, this 


joint property the river Potomac: There was no 
exception made in the act of cession as to the 
water courses, and it would be needless to inform 
the members that a grant of land necessarily car- 
ried with it a grant of ‘the waters thereon, unless 
an exception was made: ` as , 
But, it had been said, that this being joint prop- 
erty, neither of the States had the power to grant’ 
it-to Congress, and they had not done. it jointly. 
To this, he would answer, that each State had 
granted to Congress.all their right at different 
times, and Congress having accepted of it, the 
whole had vested in them. ` If two persons, to wit, 
A and B, are’ possessed of joint property and A 
grants the whole to C, the moiety passed*thereby. 
After this, if B grants the whole to C also, his 
part passes by the grant, and C becomes proprie- 
tor of the whole. This was exactly similar to the 
presentcase. But he would ask gentlemen if the 
jurisdiction of the Potomac was not in Congress, 
in the body of what county was it? If not in 
Alexandria or Washington counties, it could be 
in no county. Suppose, then, a crime should be 
committed on the river, in the body of what coun- 
ty ‘should the indictment state the crime to have 
been committed? It could not be in the county: 
of Fairfax or Montgomery, because the parts’ of 
those counties adjacent to the river had been ceded 
to Congress., Then, if the doctrine contended for 
by gentlemen was correct, no offence could be 
committed on the Potomac, as far as the limits.of 
the District extend,and it would becomeasanctuary 
for crimes. He trusted this was not the case, but 


‘that the riyer was, by-the cessions, granted to Con- 


gress, and was in Washington and Alexandria 
counties. He considered the argument of his 
colleague (Mr. Nicnozson) that Virginia had no 
property in theriver, which she could cede, of no 
avail; because, if that was the case, Maryland 
owned the whole, and Maryland had ceded it to 
Congress. He hoped the Committee would be 
granted leave to sit again. f 

Mr. J. RannoLPn.—The gentleman asksin the 
body of what county is the river Potomac pass- 
ing through the District of Columbia? Will he 
take it for an answer that its jurisdiction is within 


‘the bodies of the same counties it was in before 


the acceptance of the territory on each side? 

In addition to the observations rade on passing 
joint property with exclusive property, suppose 
England and France to hold Malta in joint pòs- 
session, and that they cede to Germany, for her 
acquiescence in that measure, some of the exclu- 


‘sive property held by each within the German 
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empire, will-they say that their joint property in 
` Malta passed by the treaty? -` ee 

Mr. Crark was unwilling to troublethe House 
at that late hotir with any remarks, and would 
have entirely fotborne, was not the question or 
which we were about to decide, and-which had 
become extremely important, susceptible of, a po- 
sition which it had not assumed. It had been 
stated, and generally agreed to, and he supposed 
was correct, that-the State of Maryland, previous 
to her compact, with Virginia, rightfully claimed 
the whole river: Potomac. to the high-water mark 
on the western bank. Virginia owned the Capes. 
This collision of interest produced, in the year 
1786, an adjustment of their interfering: interests, 
and it was expressly stipulated that. the river Po- 
tomac should remain a highway, free for the nav- 
igation of each State. Inthe year 1799, the Le- 
gislature of: Virginia passed a law making’a ces- 
sion to the United States of a territory ten, miles 
square, of any léss quantity that should. be accept- 
-ed forthe seat of the, General Government, to be 
located. and laid off within her limits; thus by the 
terms of her cession confining it to her territory. 


Maryland, nearly at the same period, made a sim-- 


ilar cession, Out of these two céssions is the 
present Columbian Territory made. It is con- 
tended by the gentleman from Maryland, (Mr. 
WeLson,) that the two States uniting in the ces- 
sion makes the grant complete, and the right in 
the United States predominantand exclusive. He 
acknowledges, at the same time, this correct prin- 
ciple that, they could grant no greater right than 
they possessed. This doctriné, I: hold incontro- 
vertible, that the alienee can have no greater or 
better title than the alienor, otherwise the ‘deriva- 
tive: would be superior to the original title, a prin- 
ciple not to be admitted. 


Let it be distinctly recollected that, prior to the 


cession, Virginia had purchased a right out of the 
soil of her sister State, distinct from the land—an 
incorporeal hereditament, a franchise which she 
had the right of exercising, unconnected with the 
use of the soil—so that, while Maryland owned the 
land, Virginia owned the right of way, She 
never passed this right by the terms of her cession 
or by any other act. Maryland could not, having 
already parted from it. No strength of argument 
can be derived from the terms of the Constitu- 
tion; for, if Virginia never parted with her right, 
the United States could never have acquired it. I 


trust Í baye shown that Virginia purchased a~ 


right in the navigation of the Potomac, which 
she never parted from, and, of course, retains to 
this moment. We, therefore, cannot constitution- 
ally legislate on this subject. 

Let it not be said that the object is improve- 
ment and not obstruction. Is not building the 


an obstruction, and the improvement at best prob- 
lematical-? But, this is begging the question. On 
a.fair admission of my construction, contend, 
and have endeavored to prove, that we, possessing 
no jurisdiction over the river,it cannot be touched 
by any legislative act of ours in any point what- 
ever. For, if it be touched in one way, it may be 


‘in another, and may finally end in whatever at- 


rangement . Congress may think. expedient to 
make. < 57 i N : 

He had another objection ‘to the bill. This 
might be but the commencement of a scheme 


“which should compel all boats coming down the 


Potomac to unlade their cargoes here. This 
would be effected by obstructions inthe river 
above; and a canal:terminating in a basin in this 
city; thus diverting to the exclusive benefit of 
Washington, all the labor and ‘expense which had 
been jointly incurred by Maryland: and: Virginia 
fot opening the navigation of the river Potomac. 
When the Constitution of the United States was 
under consideration, that section.which gave Con- 
gress exclusive legislation over a district not éx- 
ceeding. ten miles square, to be afterwards ceded 
to them, was viewed with a jealous‘eye. It was 
regarded by some of the best and greatest men 
who ever. had: lived, or who, he believed, ever 
would live, as the germ of incalculable mischief,’ 
as the ambush from which the masked monarchy 
of the Constitution was to-spring ‘upon. the peo- 
ple. At one time, this prediction seemed, to be 
verifying itself. Accordingly, we had seen a city 
laid out on a gigantic scale. Edifices the most 
stupendous were planned. We seemed.determined 
not only to vie with Paris or London, but to rival 
Thebes or Babylon of old. Happily these splendid 
visions. had ended ina monstrous abortion. He 
wished to. see the people of the District restored 
to their rights. So Jong as they remained in their 
present condition, he should be averse to promote 
the growth of a city, which he considered to be as 
much the nursery of despotism as the Neweastle 
trade of England was of seamen. es 

Mr. Jackson did not stop to inquire whether it 
was proper for Congress to retain the jurisdiction 
over this District, but he was willing to remove a 
grievanée which the people complained of and 
required to be done.: He was not one of those 
who was. disposed to guard the people against 
theit worst enemies, themselves, as he did not be- 
lieve the doctrine to be true. The objection that 
Virginia and Maryland had only ceded their ex- 
clusive property, and not the joint property of the 
free navigation of the Potomac, might, perhaps, 
be extended further than. gentlemen wished, or 
were aware of. By the Treaty of Paris, France 
had ceded Louisiana in full. sovereignty to the 


‘United States, but expressly. reserved the right of 


free navigation of the Mississippi; if, then} the 
United States were disposed to shorten the navi- 
gation by cutting through the bend of that river, 
or in any other way improve ‘the same, will it. be 
necessary for the United States to consult and 
obtain the assent of France to the measure before 


a J buildi > | they ventured to put it in execution ? 
wall from Mason’s island to the Virginia shore }. 


Mr. ‘Nicnotson had but few. observations to 
make upon the question before the House. His 
opinion was the same as at the last session when 
a petition was presented for the erection of a 
bridge. He then thought that the erection of a 
bridge over the Potomac would tend much to the 
improvement of. the place.. He thought so still. 
But he then thought that Congress had no right 
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to interfere in the least with the free-navigation 
of the; Potomac, and, of course; was. opposed to 


the bridge.. The same reason- operated, in his. 


mind, against the-bill now-in question. Neither 
of the States of Maryland or Virginia could have 


passed such a law previous to the cession of the: 
District to Congress. The question. to be deter-’ 


mined, then, was“ whether.the jurisdiction of 
the Potomac was ceded to Congress.” If this 
should be answered: in the negative by the Com- 
mittee, all-questions as to the expediency. of the 


measure.would be at an end.- Previous to the- 


compact between’ Virginia and Maryland, the lat- 
ter.claimed the river Potomac as. its exclusive 
ptoperty. By that compact it-was declared that 


the navigation..of.the said river should be free. 


Virginia, therefore, acquired.a kind of property in 
the river, inasmuch as she acquired the right to 
the free navigation thereof.. ‘The question, then, 
to be.inquired into, ‘was, Had Virginia parted 
with'this right? He conceived she had not. By 
the act authorizing the cession of ten miles square 
or less to. the United States, this could not. have 
been done; Virginia’ had. no power to make the 
cession, of the Potomac, because she had not the 
jurisdiction over it, and could not grant more than 
she possessed... After this grant by Virginia, the 
State of. Maryland granted to Congress. portion 
of territory not exceeding ten miles square for the 
seat of Government. Had Maryland the „sole 
property in the river it could have passed in this 
grant, provided Cangress accepted that part of her 


territory. ‘But she had not this sole property, be-. 


cause the State of. Virginia had a right by com- 
pact to the free navigation thereof. How, then, 
had the United States acquired the jurisdiction 
over the Potomac ? Would it be contended that 
they had acquired it from Maryland? . This did 
not appear from the act of cession. Had they ac- 
quired it from Virginia? That could not be, 
because Virginia had no power to make such a 
grant. So long as he had the honor of. a.seat in 
the House, he would hold up his hands against 
-any measure like the present, which would go ‘to 
aflect. the rights of any of the States. If Con- 
gress hada right to interfere in the least with 
the free navigation of the Potomac, they had a 
right to stop it altogether. He conceived they 
had'no right to pass any law on the subject; and, 
believing -so, he would certainly vote against the 
Committee having leave to. sit again. 

Mr. CrowninsureLp was of opinion that due 
notice ought to -have been given by the.applicants 
of their intention to petition Congress on the sub- 
ject, that private'property might not be injured 
‘without the knowledge of the owners ; he believed 
the catseway might be of use, but he was nota 
competent judge; but others very probably would 
pe benefited besides the inhabitants of George- 
town, and he thought it reasonable that such 
should likewise contribute to the expense. Till 
these circumstances should be ascertained, he 
would vote against the Committee having leave 
to sit again. ae 

On motion the Committee rose and the House 
adjourned. 4 


; Tuurspay, November 29. 

A petition of sundry citizens of the United 
States, and inhabitants: of the Territory of New 
Orleans,-was presented to the House and read, 
stating their approbation of ‘the government pre- 
scribed for that Territory, by an act passed’at the 
last session of Congress ; and praying that, when- 
ever the said Territory of Orleans shall, consist- 
ent with the Constitution of the United States, be 
admitted as a State into the Union, such condi-. 
tions may be annexed to thé admission as will 
secure to the petitioners the ‘use of their native 
langwage in the Legislative and Judicial authori- 
ties of the same.—Referred. ee ae 

A representation of.sundry citizens of the State 
‘of Massachusetts was presented to the House and 
read, stating a claim for the value of certain lands 
purchased by them under an act of the Legisla- 
ture of Georgia, passed in the year one thousand 
seven hundred and ninety-five, which have since 
been ceded to the United States, and praying that 


the subject-matter of their said claim may be taken 


into-the immediate consideration of Congress, and 
a speedy decision had. thereon. erg 
Ordered, That the said representation be refer- 


\ 


‘red to Mr. Varnum, Mr. MeriweTaer Mr. Tie- 


sirs, Mr. Tuomas M. RanpoLPa, and Mr. NEL- 
son; that they do’ examine the matter thereof, 
and report the same, with their opinion thereupon, 
to the House. d cane ; 

Ona motion made and:seconded that the House 


.do come to the following resolutions: 


Resolved, That it is expedient for Congress to recede 
to the State of Virginia the jurisdiction of that part of 
the Territory of Columbia which was ceded to the Unit- 
ed States by the said State of Virginia, by an act.pass- 
ed the third day of December, in the yéar one thousand 
seven’ hundred and eighty-nine, entitled “An act for 
the cession of ten miles square, or-any lesser quan- 
tity of territory within this ‘State,'to the United States 
in Congress assembled, for the permanent seat of the 
General Government ;” provided the said State of Vir- 
ginia shall agree thereto. “es 

Resolved, That it is expedient for Congress to recede 
to the State of Maryland the jurisdiction of that part of 
the Territory of Columbia within the limits of the City 
of Washington, which was ceded to the United States 
by the said State of Maryland, by an act passed on'the 


-nineteenth day of December, in ‘the year one thousand 


seven hundred and ninety-oné, entitled “An. act con- 
cerning the Territory of Columbia and the City of 
Washington ;” provided the said State of Maryland 
shall consent and agree thereto: : 

Ordered, That the said motion be referred to 
a Committee of the whole House on Wednesday 
next. ` x 

. ARMED MERCHANT VESSELS. 

The House resolved itself into a Committee of 
the Whole on the bill to regulate the clearance of 
armed merchant vessels. : 

The bill was read, as follows: 

Be it enacted,.&c., That, after due notice of this act 
at the several custom-houses, no merchant vessel armed, 
or provided with the means of being armed at sea, shall 
receive a clearance, or be permitted to leave the port 


A where she may be armed or provided, without bond, 
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with two sufficient sureties being given by the owner 
or owners, or by the master or commander, to the use 
of the United. States, in a sum equal to. double. the 
value of said vessel, conditioned that -such vessel: shall 
not make or commit:any depredation, outrage, unlaw- 


ful assault, or violence, against the vessels, citizens, sub- 
jects, or territory of any nation in amity with the Unit- 
ed States.: Provided, That the regulations herein con- 
tained shall not be construed to extend to vessels bound 
to any port or place in the Mediterranean, or beyond 
the Cape of Good Hope. en ne 
Suc. 2. And beit further enacted, That, if any arm- 
ed mérchant vessel clearing for any port or place within 
the Mediterranean, or beyond the Cape of Good Hope, 
shall make or commit any depredation, outrage, or un- 
lawful assault, or violence, as aforesaid, on her voyage 
to or from, or at any. place to which she may be bound, 
such vessel, with her arms and cargo, or the value 
thereof, shall be forfeited to the use of the United States. 
Sue. 3: And be it further enacted, That, on satisfac- 
tory evidence or, information -being: given, to the col- 
lector of any port that any vessel within the same is 


armed or arming, or provided with the means of being 
armed at sea, for the purpose of comiitting any un- 
lawful act as herein before expressed, or of carrying on 
by force of arms, any unlawful commerce, it shall’ be 
the duty of such collector to detain such vessel until 
the case be submitted to the President of the United 
States, who is hereby authorized to cause such vessel 
to be disarmed, or to order a clearance to be granted, 


as he shall judge proper. 


Mr. CrowninsuieLp moved to amend the first 


section of the bill in such manner as to ‘prevent 
armed merchant vessels from clearing out for one 
port and sailing for another; it would prevent a 
deviation from the true voyage., 

Mr. J. Cray thought this alteration would ex- 
tend beyond what was the true object of the bill; 
it might interrupt. the European trade, while it 
was only intended to prevent the forced trade to 
St. Domingo. He suggested an amendment to 


the'amendment, viz: to confine the forfeiture of 
armed vessels clearing from one port of the West 


Indies, ‘and which shall proceed to any other 
port or place than that of her original destination. 

Mr. CrowninsuteLp moved, then, to strike out 
the whole of the second section. He thought it 
unreasonable to forfeit the cargo as well as the 
vessel, her arms, tackle, and furniture. 

Mr. Ropnuy asked whether the Committee 
would not be put to greater inconvenience by 
striking out the section than by amending it? 

On-‘the question to strike. out, it was lost—only 
thirty-two voting for the motion. : 

Mr. J. Cray then moved to insert the amend- 
ment he had suggested, adding thereto, “ unless 
compelled by stress of weather.” The sole object 
being to confine the regulation-of the clearance 
of armed vessels to those destined to the West 
Indies.” 

On a division, Mr. J. Cuay’s motion was agreed 
to--yeas 62. 

Mr.Crowninsuis_p then offered ancther amend- 
mént, to-extend the regulation of the clearance of 
armed merchant vessels to the Mediterranean and 
beyond the Cape of Good Hope.. 

Mr. J. Cray did not see the necessity ‘of this 


amendment, as vessels bound to those places never 
touched at the West Indies. 

‘On the question, only 24 members were in fa- 
vor of the motion; of consequence, it was not 
carried. `. ee : : 

. Mr. Crowninsutetp then moved to strike out 
that part which related to the forfeiture of the 
cargo, in which he was supported. by Í 

Mr. Eustis, who represented it as an enormous 
hardship upon the owner to put at risk four or 
five hundred thousand dollars, for which he was 
to give sureties, and which might be the value of ' 
the cargo. Ae G . : 

On the question, the-word-cargo was struck out; 
71. being- in the affirmative. — y 

On motion of Mr. Eustis, after the words in 
the first.section that they “should not commit 
any depredation, outrage, unlawful assault, or 
violence,” these words. were: added, “nor make 
any other. unlawful use of her arms.” 

Mr. E. suggested the propriety’of adding a new 
section, to-the bill, to’ extend the security against 
the’ commander making also an improper use.of 
the arms intrusted to him, or selling them to others 
in the West Indies. — ae 

A question was, however, previously taken on 
a motion to strike out what respected the forfeit- 
ure of the cargo in the fourth section, which the 
mover observed he would not have made but that 
the words had been stricken out of the second sec- 
tion; his own private judgment being that the 
cargo, as well as the vessel, should be forfeited for 
an improper use of their arms; but he moved it 
for the sake of consistency. 

On the question, there were 51 for striking out, 
and 40 in the negative.. è 

Mr. Eppes thought the bill founded on errone- 
ous principles. Instead of permitting our mer- 
chantmen to arm and afterwards punishing them 
for the abuse of those arms, he conceived it would 
be infinitely more prudent and politic to restrain 
them altogether from arming. 

Mr. J. Ranpovpy, fully impressed with the im- 
portance of the ideas suggested by Mr. Eustis in 
relation to selling their arms and vessels in the 
West Indies, or, rather to the people of St. Do- 
mingo, thought it would be better for the Com- 
mittee of the Whole to rise, report the amend- 
ments, that the House might- incorporate them 
into the bill, and direct the whole to be printed. 
This course was accordingly pursued, and the 
bill made the order for Wednesday. 


Fripay, November 30. 


A petition of sundry citizens of the county of 
Washington, in the State of Pennsylvania, was 
presented to the House and read, complaining of 
an undue election and return of Joun Hoes, to 
serve in this Houseas one of the Representatives 
for the said State.—Referred to the Committee of 
Elections. . 

The Spraxen laid before the House a letter ad- 
dressed to him from the Reverend WILLIAM PAR- 
KINSON, dated the twenty-ninth instant, declining 
to accept the appointment of one of the Chaplains 
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lie‘on. the table. we 

“A Message was received from the President of 
the United States, transmitting copies of the trea- 
ties concluded between: the Delaware and Pian- 
keshaw Indians for the extinguishment of their. 
title to the lands therein described: PRA 

_The Message was read, and, together with the 
papers, referred to the Committee of Ways and 
Means.’ re ee ip ee 

Mr. Nichotson, from the committee to whom 
was committed the bill for the more effectual pre- 
servation of peace in the ports and harbors of the 
United States, and in the waters under their ju- 
risdiction, reported. an amendatory. bill; which 
was read’ twice and referred to a Committee of 
the whole House on Monday next.. _ 

Amemorial of Perez Morton and Gideon Gran- 
‘ger; in behalf of the holders of the title of the 
Georgia Mississippi Company to lands lying with- 
in the territory ceded by the State of Georgia to 
thë United States, was presented to the House and 
read, stating’ that the claimants to the said lands 
are ready to enter into a negotiation for a cori- 
promise of their claims, agreeably to the condt- 
tions and: limitations of the cession of ‘Georgia, 
with any Commissioners who may be authorized 
thereto by the Government of the United States; 
the cldimants reserving all their rights at law, in 
case. the compromise should not be effected; and 
praying that Congress‘will come to a final deter- 
mination on the. subject, that. the said claimants 
may no-longer be exposed’ to a fruitless and ex- 
` pensive pursuit of what they conceive to be theit 

rights. : so i l 

Ordered, That the said memorial be referred to 
the committee appointed yesterday, on a repre- 
sentation of sundry citizens of the State of Mas- 
sachusetts ; that they do examine the matter there- 
of, and report the same, with their opinion there- 
_ upon, to the House. | 

The House resolved itself into a Committee of 
the Whole on the bill repealing so much ‘of the 
act, entitled “An act for laying and collecting du- 
ties on imports and tonnage within the territory 
ceded to the United States by the treaty of the 
thirtieth of April, one thousand eight hundred 
and three, between the United States and the 
French Republic, and for other purposes,” as pro- 
hibits drawbacks of duties. upon goods in certain 
cases.. The Committee reported the bill with sev- 
-eral amendments, which were twice read, and 
agreed to by the House. 

The said bill was then further amended at the 
Clerk’s table and, together with the amendments, 
ordered to be engrossed and read the third time 
on Monday next... © ak : 

The House proceeded, by ballot, to the appoint- 
ment of a Chaplain to Congress, on the part of 
this House, in’ the placè of the: Reverend WiL- 
LIAM Parkinson, who hath declined an accept- 
ance of the said appointment; and, upon exam- 
ining the ballots, a majority of the votes of the 
whole House was found in favor of the Reverend 
James LAURIE. 


to Congress for the: present session.—Ordered.to 


On motion, it was ; 


. Resolved, That a committee be appointed to re- 


| vise the rules and articles for the government of 


‘the Army of the United States 


; and that they re- 
port by bill or otherwise. an ; 
Ordered, That Mr. Varnum, Mr. MATTHEW 
Cray, MreTatumanag, Mr. PATTERSON, and Mr 
Burver, be appointed a committee, pursuant to 
the said resolution. . A fy E ea rs 
IMPEACHMENT OF JUDGE CHASE. 


Mr. J. Ranpoupy; from the committee appointed 

on the 6th inst. reported articles of impeachment 
against Judge Chase. They were nearly the same 
as reported at the last session éxéept the fifth and 
sixth articles, which are new ones. - ‘ 
` Mr. R. moved to refer them to a Committee 
the Whole on Monday next. 
. Mr: Exxior rose to move a more distant day, 
and to assign his reasons for the motion. It had 
been to him a subject of considerable regret that 
the present report had been so-long delayed, and 
he had repeatedly examined his own mind to im- 
agine reasons for the delay. Twenty-four days 
ago the gentleman who now presented the report, 
announced to the House his conviction that all the 
time which our political éxistence would allow 
should be given to the person accused for the pur- 
pose of making his defence; and he moved a re- 
commitment of the report of the last session for 
the-purpose of alteration or amendment. A solu- 
tion of the difficulties which have occupied my 
mind upon this subject, said Mr. E., may perhaps 
be found in the report itself. If I understand it, 
it embraces accusations, the evidence of which re- 
pose in the breasts of the committee alone, as it 
has never been exhibited to the House. This 
course of proceeding may be parliamentary and 
proper, but it strikes my mind as possessing a very 
different character. At the last session a volumi- 
nous body of evidence was reported, upon which 
the House decided “the general question of im- 
peachment. The éommittee appointed to prepare 
and report articles of impeachment. possess not 
the powers of a committee of inquiry; the in- 
quiry isalready atan end; they-are only to reduce 
to form the decision of the Housé upon the evidence 
before them; and if they have proceeded to.make 
a new.inquiry, to obtain new evidence, and réport 
new articles thereon, they have wandered beyond 
the limits of their duty. Noram I furnished with 
that intuitive knowledge of right and wrong, in 
cases of this kind, which would be necessary to en- 
able me to decide almost instantly upon ‘a ques- 
tion of such magnitude. While it is our duty to 
grant a reasonable time to the person accused ‘to 
make his defence, it is indispensably necessary to 
proceed not only with deliberation but with cau- 
tion. Heconcluded by moving that the report be 
made the order for Thursday next. i. 

The question was taken on Thursday,as the most 
distant day, and lost; 40 voting for and 68 against 
it. Wednesday was next tried and lost. It was 
then ordered for Monday, and in the mean time 
to be printed. ; i 

On motion, the House adjourned. 


of 
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Mownpay, Deember 3... `> 
„<An engrossed bill repealing:so much-of the act, 
entitled “An act for laying and collecting duties: 
on imports and tonnage within the territory ceded 
to the United. States by the treaty of the thirtieth 
of April, one. thousand eight hundred and three, 
between the United States and the French Re- 
public, and for other purposes,” as_prohibits draw- 
backs of duties upon goods in certain cases, was 
read the third time. A 
Resolved, That the said bill do pass, and: that 
the title be, “Ah act concerning drawbacks on 
goods, wares, and merchandise, exported from the 


4 


want of respect forthe Government.of the Union; 
they labored under an idea that their morals, man- 
ners, and. customs, had been. misunderstood, and 
consequently complained of, and that the law.of 
last session’ was passed by Congress under those 
mistaken impressions.. They, therefore, pray an 
alteration of the law So far as to-allow them to'be 
their own. legislators, not dividing the Territory 
into two governments, and’ not prohibiting the 
importation of slaves. Pi Sag 
Mr. Nicwouson moved, after the-:memorial was 
read, to refer it to.the committee appointed ‘on 
that part of the Presidents Message which relates 
district of Orleans.” me tothe melioration of the government of Louisiana, 
Mr. Ropney, from the committee appointed, | and it was referred accordingly. . 
presented a bill establishing a coui ie adjudica=] IMPEACHMENT OF JUDGE CHASE. 
tion of prizes in certain cases; which was twice! mya House resolved itself into a Committèe of 
read ae ome a Committee of the the Whole on the report of the committee of the 
"Mr. J. Ranpouea, after the minttes of Friday | hiraeth ultimo, to whom was referred the report 
were read. said he perceived that certain persons òf a select eommittée appointed on the thirteenth 
having claims against the United States, had ab- of Marchi Inst, “to “prepare aad, report articles of 
Having: ba ee had ? 99- impeachment against Samuel Chasé, oiie of the 
tamed an order of the House for a. reference of) Asociat “Justices of the Supreme Court of the 
their claims to a select committee. . He was not United States hees. OLAS Suprem rto 
then in the House, and not being acquainted with The report was read, asfollows : 


the petitioners, and not knowing who were on the E f í 
p he 3 The committee to whom. was referred, on the sixth 


committee, the motion he was about to miake |. Bos : : ntad 
could not be attributed to personal motives, but to | instant, the report of a select committee, appointed on 
a respect for regularity in the proceedings of the the thirteenth. of March last, “to prepare andl zeport 
Housec die wished whet the House bhad saolier articles of impeachment against Samuel Chase, one of 
abet à ERAEN pe Ə | the associate justices of the Supreme Court of the Uni- 
committees the members of which, from frequent | ted States,” submit to the House the followins report: 
investigation, were more minutely acquainted with 2 AA 8 eps ; 
Articles. exhibited by the House of Representatives of 


the detail than others, that all subjects eee teak iain 
thereto should be sent before them rather than to| the United States, in the name of themselves and 
of all the people of the United States, against Sam- 


elect committees. For these ‘considerations. he see n 
> : uel Chase, one of the associate justices of the Su- 


moved to refer the petition, memorial, or remon- : A : 
strance, or whatever it was denominated, from| Preme Court of the United States, in maintenance, 
eae F ue and support of their impeachment against him, for 
certain agents. of Yazoo claimants to the Com-| -bish cri d misd 
mittee of Claim’, and that the committee erected Mga eee wy ie 
3 Aunt. 1. That, unmindful of the solemn duties of his 


Jor iidne threeigto be RETE RiNb office, and contrary to the sacred obligation by which 
r WSON, Inlorming Wir. yi ANDOLPHE he stood bound to discharge them, “ faithfully and im- 


that another petition on the same subject had partially, and without respèct to persons,” the said 
been referred the preceding day to the same Com- | Samuel Chase, ori the trial of John Fries charged with 
mittee, asked if the gentleman had not better | treason, before the circuit court of the United States, 
include both in his motion, © _ {held for the district of Pennsylvania, in the city of Phila- 
. Mr. J. Ranpourn incorporated the suggestion | delphia, during the months of April and May, one thou- 
of Mr. N., in his:motion.: And on the question | sand eight hundred, whereat the said Samuel Chase 
there was 56 yeas, and 27 nays—of course all con- | presided, did, in his judicial capacity, conduct himself 
troversies relating to the Yazoo ¢laims go to that |in a manner highly arbitrary, oppressive, and unjust, 
committee, viz: . j T 
Mr. Nicnotson presented a memorial from the | , 1- In delivering an opinion in writing, on the ques- 
inhabitants of, Louisiana, said to he. signed by | tion of law, on the construction of. which the defence 
2,000 heads of families, which takes a view of the | of the accused materially depended, tending to preju- 
laws of the United States, for their Territorial | ‘ice the minds of the jury against the case of the said 
government. He observed that the three gen- John Fries, the prisoner, before counsel had been heard 
tlemen appointed from that country had requested.| his. defence: eared 
him to state that the copy which appeared in our |_ In restricting the counsel for the said Kries dtom 
papers in the course of the last statement was by Ai 10 Such English authorities as ao heeren 
no means authentic, many expressions as well as AAAA By ör from citing certai Statutes of tas itions 
ideas in that do not appear in this, and there are ee which they deemed. illüstiative-of-the por or 
: : ; be erates ere are | upon which they intended to rest-the defence of their 
expressions and ideas used in this, that are not to | client: 
be found in that. The translation that.accom-| “3, ‘In ‘debarring the prisoner from his Constitutional 
panies the French original, though correct, may | privilege of addressing the jury (through his counsel) 
contain expressions that the House will have to| on the law, as well as on the fact, which. was to deter- 
padon ascribing them to the feelings of the in- 


3 ! ) -mine his guilt, or innocence, and.at the same time en- 
abitants so peculiarly situated, and not to any | deavoring to wrest from the jury their indisputable 
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‘hear. argument, and determine upon the ques- | Congress passed on the 24th day of September, 1786, 
f law, as well as the question of fact, involved in | entitled “An act to establish the judicial courts of the 
dict which they were required to give. +- United States,” that for any. crime, or offence, against 
onsequence of which. irregular. conduct of the | the United States, the offender-may be arrested, impris- 
Samuel Chase, as dangerots to our libertics as it | oned, or bailed; agreeably to the usual mode of process 
ovel to our laws and usages; the said John Fries | in the State where such-offender may be found; and 
was deprived, of the-right, secured to him by the eighth | whereas’ it is provided by the laws of Virginia, that upon 
article amendatory: of the Constitution, and was con- | presentment by any grand jury of an offence rot eap- ` 
derhned to death without having been heard by coun-_| ital, the court shall order the clerk to. issue. a*summons. 
sel, in his defence; to the disgrace of.the character of | against the person or persons offending, to.appear and 
the American Bench, in manifest ‘violation of law qnd | answer such presentment at tlie next court; yet, the 
justice, and in open contempt, of the right of juries, on | said Samuel Chase-did, at the: court aforesaid, ‘award a 
which, ultimately, rest’ the liberty: and safety of the | capias against the body of the said James. Thompson 
Arnerican people. ` l f ; | Callender, indicted for an offence not. capital, whereupon ` 
SARTR. That, prompted by a similar spirit of përse- | the said Callender was arrested and committed to close 
eution “and injustice, at a circuit court of the United | custody, contrary to law in that case made and provided. 
States, held at Richmond, in‘the-month of May,1800,/ - Agr. 6. And whereas it is provided by the 34th sec- 
forthe district. of “Virginia; whereat the said Samuel | tion of the aforesaid act, entitled “An act to establish 
Chase’ presided, and” before which a certain James | the judicial courts of the United Statés,” that the laws 
Thompson Callendey was arraigned for a libel on John | of the several States, except where the. Constitution, 
Ad, is; then President ‘of the United States, the said treaties; or statutes of the United States shall otherwise 
Samuel Chase, with intent to oppress and procure the | require or provide, shall be regarded as the rules of de- 
conviction of the said Callender, did overrule the ob- | cision in'trials at common law, in the courts of the Uni- 
jection of John Basset, one of the jury, who wished to | ted States, in.cases where they apply; and whereas by 
be, excused ‘from serving, on the trial, because he had | the laws of Virginia‘it is provided, that in cases not cap-. 
made up his mind as to the publication from which :the | ital;-the offender shall not be held to answer any:pre- 
words, charged. to be libellous, in the indictment, were | sentment ofa grand jury until the court next succeeding 
extracted ;. and the said Basset was accordingly sworn, | that during which such presentment shall have been 


id Serve. onthe said.jury, by whose verdict the | made, yet the said Samuel Chase, with intent to oppress 
ner was subsequently convicted. "| anid procure the conviction of the said James Thompson 
Arr. 3. That with intent to oppress and procure the | Callender, did, at the court aforesaid, rule and adjudge 
conviction ‘of the prisoner, the evidence of John Taylor, | the said Callender to trial during the term at which he, 
a material witness on behalf of the aforesaid Callender, | the said Callender, was presented and indicted, contrary 
was not permitted by the said Samuel Chase to be given | to law in that case made and provided. . 2 as 
in, on pretence that the said witness co uld not prove the | “Ary. 7. That, at a circuit court of the United States, 
truth.of the whole. of one of the charges contained in | for the district of Delaware, held at Newcastle, in the 
ng idictment, although’ the said charge embraced | month of June, one thousand eight hundred, whereat 
more than one fact. a “| the said Samuel. Chase ‘presided, the said Samuel 
vAn: 4, That.the conduct of the said Samuel Chase | Chase, disregarding the duties of his office, did descend 
was marked, during the whole course: of the said trial, from‘the dignity of a judge, and stoop to the level of an 
by manifest injustice, partiality, and intemperance, viz: | informer, by refusing to discharge’the grand jury, al- 
1,.In compelling the prisoner's counsel to reduce to | though entreated by several ‘of the said jury so to do; 
willing, and.submit to the inspection of the court, for | and after the said grand jury had regularly declared 
their admission: or rejection, all questions which the | through their foreman, that they had found no bills 
1 


said counsel méant to .propound to the above. named | of indictment, nor “had ‘arly presentments to make, by 
John Tylor, the witness. - Sore _ | observing to the said grand jury, that he, the said Sam- 
2.. In refusing to postpone the trial, although an affi- | yel Chase, understood “ that a highly seditious temper 
davit was. regularly filed, stating the absence of mate-.| had manifested itself in the State of Delaware, among 
rial witnesses on behalf of the accused 3 and although | a certain class of people, particularly in Newcastle 
it was manifest, that, with the utmost diligence, the at- | county, and more especially in the town of Wilming- 
tendance of such witnesses could not have, been pro- | ton, where lived a most seditious printer, unrestrained 
cured at that term. | z or <:)S | by any principle of virtue, and regardless of social order, 
3. Inthe use of unusual, rude, and contemptuous | that the name of this. printer was”—but checking him- 
expressions towards the prisoner’s counsel; and in j self, as if sensible of the indecorum which he was com-. 
falsely insinuating that they wished to excite the pub- | mitting, added “that it might be assuming too much 
lie: fears and indignation, and to produce that insub- | to mention the name of this person, but it becomes 
ordination to law to which the ‘conduct of the judge | your duty, gentlemen, to inquire diligently into this 
did at the same time manifestly tend. ` matter,” or words to that effect: and that with inten- 
4, In repeated and vexatious interruptions of the said | tion to procure the prosecution of the printer in ques- 
counsel; on thé part.of the said judge, which at length | tion, the said Samuel Chase did, moreover, authorita- 
induced them to ‘abandon their ‘cause and their client, | tively'enjoin on the District. Attorney of the United 
who was thereypon convicted. and condemned to fine | States the necessity of procuring a file of the papers to 
and imprisonment. =` - : _| which he alluded; (and which were understood to.be 
“6. In an indecent solicitude, manifested by the said | those published under the title of “Mirror of the Times 
Samuel:Chase, for the conviction of the aceused, un- | ind General Advertiser,”) and, by a strict examination 
becoming even .a public prosecutor,’ but highly dis-| of them, to find some passage which. might furnish 
graceful to the character of a. judge, as it was subver- | the groundwork of a prosecution. against. the printer of 
sive of justice. T - > | the said paper: thereby degrading his high judicial 
“Ant. 5. And whereas it is provided by the act of | functions, and tending to impair the public confidence: 
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in, and respect. for the tribunals of justice, so essential 
to the general welfare. œ = — - > : 
Arr: 8. And whereas mutual respect and confidence 
between ‘the’ Government of the United States and 
those of the individual States, and between'the people 
and those. governments; respectively, are highly con- 
ducive.to that public harmony without which there 
can be no public happiness, yet the said Samuel Chase, 
disregarding the duties and dignity of- his judicial cha- 
racter, did, at a circuit. cõurt for the District of Mary- 
land, ‘held at Baltimore, in the month of: May, one 


thousand cight.hundred:and-three, pervert his official’ 


right and duty to address the grand jury then-and there 
“assembled, on the, matters coming within the province 
of the. said jury, for the purpose of. delivering ‘to.the 
said jury an intemperate and inflammatory political 
harangue, with intent to excite the fears and- resent- 


ions, which, even if the judicial authority were compe- 
tent to their’ expression, on a suitable occasion and in 
a proper manner, were at the time, and as delivered by 
him, highly indecent, extra judicial, and tending to 
prostitude the high judicial character with which he 
was invested to the low purpose of an.electioncering 
partisan. ` : i : 
And the House of Representatives, by protestation, 
saving to. themselves the liberty. of exhibiting ‘at any 
time hereafter any farther articles, or othet accusation, 
or impeachment, against the said Samuel Chase, and also 
of replying to. his ‘answers which he shall make “unto 
the said articles, or any of them, and of offering proof 
to. all and every the aforesaid articles, and to all and 
‘every other articles, impeachment, or accusation, which 
shall'be exhibited by them, as the case shall require, do 
demand that the said Samuel Chase may be put to an- 
swer the said.crimes and misdemeanors, and that such 
proceedings, examinations, trials, and judgments, may 
be thereupon had and given, as are agreeable to law 
and justice. 0. . 
Mr. Eruior.—Itwill-be recollected, Mr. Chair- 
man, by every member of the Committee who was 
present at the close.of the last session, that upon 
the report. of the committee of inquiry, recom- 
mending the impeachment of Judge ‘Chase, no 
member but myself thought proper to deliver his 
sentiments. I feel no inclination to retravel the 
ground which I then occupied in solitude; espe- 
cially as the opinions which I then advanced re- 
main unaltered. Nor have I a disposition to em- 
barrass the. proceedings. 
plify them. ButI feel it my duty to suggest that 
course of proceeding, and that mode of decision, 
which I believe to be demanded equally by our 
duty to the person accused, to our own consciences, 
and to our-country ; and I shall suggest them with 
confidence rather than with diffidence, because 
they are so extremely obvious. - I believe it to be 
our duty deliberately to investigate the principles 


I wish, indeed, to sim- 


‘involved in'the report, some-of which are certainly 


novel, and to take distinct questions upon each 
general head of accusation.’ Because I think Mr. 
Chase otight to.be- impeached for two or three 
misdemeanors, J-cannot<give my. vôte-in favor of 
articles accusing hin “of eight high <erimes aiid 
thirty or forty misdemeanors, . If-I should’ be ‘so 
fortunate as to be seconded in the opinions which 
I entertain upon this subject, I will move toamend 
the report upon the-table by striking out that:part 
which relates to the conduct of Judge Chase‘on 
the trial of. John Fries, and which is now com- 
prised in the-first article 7 ne ie 
The motion being seconded, aTe 

Mr. Smiuie asked-if ‘the motion wasin order; 
observing that the report consisted ofa number of 
distinct propositions which he. conceived were.to 
be considered in the ustal way; article by article, 
and the question would be,-either to concur or non- 
céncur. The gentleman (Mr. B.) might gratify 


2 


‘his zeal in this way as.well asin the mode.he had 
proposed for striking out, and the result would be 


the same.: It would: furnish an’ opportuiiity: for 
every member to speak for or against each articlé, 
as well as to amend any.” aS oo 

Mr. Ecxior replied that he. was not tenacious 
of form.. His only object was to. obtain distinct 
questions. If the Committee of the Whole were 
disposed to pursue the course pointed out by the 
gentleman from Pennsylvania, he would withdraw 
his motion. a : 

The CuarrMan gave it as his opinion that the 
proper mode of proceeding would be to take thë 
report up by articles. E O p 

“On the first article being read, Mr. ELiioT 

moved to strike it out. E 

The Cuartrman said the motion to strike out the 
first section’ was in order, and was usual in. the 
case of a bill, in order:to decide upon its merits; 
but in independent articles like the -presént’ it 
would be preferable to take the question on-con- 
curring, so that the opinion of the committee might 
be ascertained on each article. ` 

Mr. Smite expressed an indifference as to the 
mode of decision, but he believed what he had 
suggested was conformable to all former rules and 
practices.: a : 

Mr. J: RANDOLPa, after a short pause, said that 
the question of concurrence with the select com- 
mittee, in his opinion, ought to be taken on each 
article, separately ; and for.his part he had no ob- 
jection to take it upon each separate member of 
each article, ifany gentleman wished it to'be taken ` 
in that way. N - : ` 

Mr. NıcnoLson, observing that theře was no 
question before the committee, conceived that one 
ought to be presented for their decision.. ‘He-there- 
fore moved that the. Committee of. the Whole 
concur with the select.committee and agree to the 
first article. Which being seconded, the question 
was put by the Chairman; a division was called 
for, and "78 members rising in the affirmative, it 
was carried without reverting to the question—78 
being more than a majority of the whole House 
had all the members been present. 

The second article being under consideration— 
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Mt. Dawson.—This. mode of proceeding incurs 
some difficulty. which might-be prevented by the 
motion to strike out,as in thé latter case the prin- 
ciple upon-which the article is grounded would 
be tested,.and if the principle was adopted. the 
phraseology might: be varied and .amended as 
might;bé thought: proper. i aes ae a 

, The Cuarrman;—The Committee has already 
détermined to*proceed ina different manner; it 
therefore does ‘not rest upon the discretion of the 
Chair. ae metas u wis J 


Mr. Suit suggested the proptiéiy of reading 


the evidence. in support of each article, as- there 
were many gentlemen here who“were not present 
at-the last’ session when. the testimony was both 
read and printed. = o a a è 
Mr. FinpLev:seconded the motion. ; . 
Mr. Nicwotson-~Reading ‘the testimony will 
, occupy the whole day, it.constitutes the- volume 
in my hand (a:volume of apparéntly two hundred 
ages. ere ee i vee 
a aare would not call-for its reading on 
his own account; ‘he had already-pursued the tes- 
timony, but there were ‘several gentlemen now 
“present who,were not here at the last session, who 
perhaps have not had an opportunity of seeing the 
documents, and he believed gentlemen generally 
voted with more. satisfaction on subjects with 
which: they are ‘well acquainted than on those 
where doubts or apprehensions are. entertained. 
Besides, he- deemed it more safe and. dignified to 
proceed with caution and -due deliberation on so 
serious a question as that of impeaching a'person 
holding one of the most important'stations in the 
Government. `` ne : 


_ Mr. Nicuotson.—The manner of proceeding | 
in the business of impeachment at-the last session; |- 


was, to read such parts of the testimony upon the 
call of a member as related to the particular arti- 
cle under consideration. ` He recollected, upon the 
impeachment of Judge Pickéring, that the gentle- 
man on, the other side of the House from New 
Hampshire called for. reading the particular part 
of theé-testimony most likely to extricate the offi- 


cer impeached, or produce a conviction in’ the, 


minds of others such.as he felt himself—he hoped 
the same course of proceeding. would be adopted 
by the Committee, and such portions would from 
timé to time be read as members required. 

‘he CHAIRMAN put the question on reading the 


testimony’generally, which was lost. on the divi- 


the negative. OT eg Ban eee 

The second article being under consideration, 

Mr, BoyLe moved to. amend the latter part of 
the article by striking out the words in italics and 
inserting those in a parenthesis: “John Basset, one 
‘ of the jury, who. wished to be excused from serv- 
‘ing on the said trial, because he had made up his 
‘ mind as to (that).the publication from which the 
‘ words charged ‘to be libellous in the indictment 
t were extracted (was within the statute of the 
: United’ States. upon which-the said- Callender, 
t was indieted) &c.” Making the allegation, in 


sion, being‘only 40 in the affirmative, and 50 in 


this way, you will find it supported -by the testi-. 


mony, for they are the words of the testimony 


‘the second article... :° : 


itself.. It is said that the eighth juror acknowl- 
edged that he had formed an unequivocal opinion 
that such a book as.“ The Prospect Before Us” 
came within the sedition law. i í 


-_:A member ‘supposed that the rule adopted by 


the Committee against the reading of the general 
testimony would not preyent particular parts, as 
they apply to particular points, from being read. 
He therefore called for the reading so much-of 
the evidence as related to the juror mentioned in 
Mr. NicHoLson mentioned page 133 of the 
dépositions of the witnesses on the part of: the 
United States, as the place where the Clerk would 
find what the gentleman wanted. . a 
Which being read as follows: `` cae 
. Perhaps it is not-improper here to observe, that. the 
eighth juror answered, when the previous question was 
put tó.him, that..though he.had never read or heard 
the charges in the indictment,and knew not what the 
traverser had. published, yet he had formed an unequiv- 
ocal opinion, that such a book as.‘ The Prospect "Be- 
fore: Us” was, came within the.sedition law: but no 
objection’ was made. to him, and he was sworn like the 
rest. x í 2 Ege oath 
Mr. J. Ranvoven referred to page 56, near'the. 
top, for other corroborative evidence. A 
` The Clerk read the-following : ; : 
One of the jury, John Basset stated that he was 


| unwilling to servé, having made up his mind as to the 


book called “ The Prospect Before Us;” but as he ac- 
knowledgéd that he had not formed and ‘delivered an 
opinion concerning the charges in the indictment, be- 
cause, in fact, he knew hot what they were, his objec- 


tion was overruled.” : 
And also from page 61, as follows: ©... 
“ It is tobe observed that Mr. Basset, who had been 
summoned: oti the jury, seemed to have -considerable 
scruples at.serving, and stated that he had expressed 
some opinion as to “ The Prospect Before Us.” Judge 
Chase, however, declared Mr. Basset a good juror, and 
he was sworn and.acted asa juror.” -n7 f 
Mr. J. Ranporra thanked his friend from Ken- . 
tucky, for every suggestion tending to improve the 
report of the committee, confident that. his. mo- 
tives were highly commendable. The report has 
been referred by the House to a Committee ofthe 
Whole, for the purpose of obtaining by a full, 
fair, and free discussion, two objects—first, to de- 
termine whether the charges exhibited are such as 
the House are willing to prefer against the person 
impeached; and in order, if-they be found incor- 
rect, to make them, as‘ perfect as possible. On 
both these points [invite discussion in the name 
of the select committee, who brought.in this re- 
port.. At thesame time I wish to suggest to my 
friend (Mr. Boye) the propriety of re-examining 
his idea, and ascertaining whether the eighth 
juror alluded to in the account of Callender’s trial 
js the juror. mentioned. in the testimony of Mr. 
Hay and of Mr. Nicholas. These gentlemen 
mention the juror by name: Mr. Robertson, in 
his account of the trial, mentioned him by numi- 
bef. Now, if it should appear that the eighth 
juror was not Mr. Basset, must not the article fall 
to. the ground if the proposed alteration should 
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toke place? I think i it one of the strongest circum- 
stances-in this.article, that a juror was compelled 
to. serve.after stating that. he had made up his 
mind as to the criminal offence on the question- 
he was about being sworn well and truly.to ‘try. 
The committee will perceive a considerablé varia- 
tion between the testimony in pages 133 and 56. 
In- the first the writer introduces: with a “ perhaps 
it is not improper here to observe,” that the eighth ; 
juror answered when the previous- questiga was 
put to him, though he had never read, the indict- 
ment, yet he had formed -an opinion. that such a 
book as “ The Prospect Before Us” came within } 
the sedition law. This I believe is the amount of 
what is said in that page, and it appeats from this 
to be an incidental ‘circumstance only; whereas if 
you turh to page 56, it is there’ stated, with’ the 
clearest. precision, that he was unwilling: to serve, 
because-he had made up his mind- on the book 
ealled “The Prospect Before’ Us.” ` It does not 

be. drawn, from hit, bythe- previous 
it di ppear fully and unequive- 
his own mere ;motion, a conscien- 
tuple to try what he had: already ‘passed 
judgment upon. In my opinion the report is bet- 
teras it stands than it would be with the altera- 
tion, and 1 submit to my friend from, ‘Kentucky 
(Mr. Boyxe) whether. it would not be better to 
let the article stand, rather than fail before the 
Senate, if it should turn out that the ‘eighth juror 
and Mr. Basset are different persons. 

Mr. Boye had heard no objection but which 
might be obviated by another amendment; that 
was, to.strike out the: name of. John Basset, and 
then it would apply to the juryman- who had used 
the expression ; in. that case the House might rely 


in sustaining their impeachment before the Sen- 
ate upon thé evidence as wéll of page 133 as on 
that of 56. Hemoved to strikeout “ John Basset.”. 

Mr. Nicuoison did not think it necessary that 
the words proposed to be stricken out should be 
struck. out. He thought that under. the words 
contained.in‘this article as it stood. it would be 
perfectly tegular and proper, even on a trial prò- 
ceeding before the Senate, to give in evidence the 
testimony alluded. to in page 133. And he had 
no-doubt but the Senate would admit all evidence 
of this kind to have its proper“weight, because it 
seems to be universally admitted, and has been 
lotig understood, that: in proceedings. by way of | 
impeachment, that technical precision ‘is notre- 
quired, which i is required by our-courts of law on 
indictment. _ If, however, gentlemen’ are embar- 
rassed. about having this testimony directly point- | 
ed, this may be easily come at. They can add it. 
to the article as another count is added to a bill 


Mr. Joan RANDOLPH read the following testi- 
mony in 1 support ‘of this article, viz: 


« When. thé trial commentced, Cel. John Taylor, of 
Caroline, was introduced as a, witness for the prisoner. 
I believe he was sworn, ‘The counsel wished to inter- 
rogate him... This they were not permitted to do-until 
they, had stated the points to which his evidence re- 
lated.” They were then. obliged by Mr: Chase to reduce | 
the questions which they wished, tó propound. to Col. 
Taylor, ‘to writing, and then to, submit them to ‘his in- 
spection, that he might determine whether they should 
be propounded or not.: ~- -~ = 

“Col. Taylor’s evidence was rejected. . ; 

“ The ground of this‘opinion.as. stated by, Mr. Chase 


was this, that Col. Taylor could not’ prove the whole 


of öne charge.. The. charge was, the judge (Chase), 
said, “that the President. was a professed aristocrat ; 


‘that he had proved faithful. and serviceable to. the. Brit- 


ish interest,’ Proving half, he said, was doing noth- 
ing’; both facts must be’ proved. It was contended, on 
the part of the’ prisoner,. that if:it-was necessary to 
prove ‘both . facts bythe same w hesk, the, charge in 
hoth points would be proved by the ‘testimony’ of. Col. 
Tåáyloxr. “He would proye. that: Mr. Adams¢had, pro- 
fessed axistocratical opinions, and. that he: had») roved 
faithful and sérvicéable to the British ‘interest, in ‘the 
way meant ‘by ‘The. Prospect: Before Us,’ by voting 
against the sequestration law, and ‘the law suspending 
all intercourse with Great Britain. The judge (Chase) 


-repeated ‘that the ‘evidence was’ inadmissible, -that -the 


counsel knew it to be so, and that they only: wanted to 
deceive and to mislead the populace.” 


And afterwards he added the-following , viz: 


“ Interrogatory 4th.—Did, Mr. Chase reise to the 
prisoner the. testimony of-a- withess, because he, the 
said witness, could notprove the truth of all the facts 
set forth, and upon which the indictment was grounded? 

mee Answer. After the’ jury in Callender’s case were 
sworn, Colonel Taylor, of Caroline, who attended as a 
witness, in consequence of a subpena served:upon him 
on behalf of Callender, was called, to the book and 
sworn in’ the: tisual form. Judge Chase at this nio- 
ment: asked, with considerable haste and eagerness of 
manner, what the counsel expected to prove by the wit- 
ness?’ He was. informed that they meant to ask him 
whether Mr: Adams had not avowed, in his presence, 
sentiments inimical to a Republican. form of Govern- 
ment, and whether he did not, whilst Vice President, 

give the casting vote in the Senate against the seques- 
tation of British debts, and against the suspension of 
intercourse with Great Britain. Judge Chase demand- 
ed that the counsel should state in writing the ques- 
tions meant to be asked. The counsel for the defend- 
ant opposed this,- because, although -a number of wit- 
nesses had been examined on the part of the United 
States, no similar requisition had been made with- re- 
spect to them, because it was contrary to the. practice 
in the State courts, and because, also, it was unreason- 


‘able in itself, and calculated to subject every. question 


of indictment. This mode is very well known, 
anday: be adopted by those who think it neces- 
sary 5 3 for his-part-he did not think it necessary: 
Mr. Boye withdrew his motion for the present. 
The. question. was ‘now taken on the second | 
article, and Pe ech enbe rising inthe. 
affirmative. ee 
The third arti les. was then i „taken mp. by the: 
Comniittee..: ‘ : 


`] his -previous. decision. 


of fact to the control of the court. Judge Chase, how- 
ever; insisted that the questions should be submitted ‘to 
They were accordingly put in 
writing, and were: as follows, to wit: 


~ “1, Did you ever hear. Mr. Adams express any sen- 
-timents favorable. to nena or aristocracy; and what 
were: they? ` 


#2, Did you ever här Mr: Adams, while. Vice Pre- 
sident, oppress his disepprobation of the funding sys- 
tem}. ; A Bs 
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“<3, Do-you know whether Mr. Adams did, in the 
year: 1794, vote against the sequestration of British 
debts, and for stopping all intercourse with Great 
Britain? 

After having examined the questions, Judge Chase 
declared that Colonel Taylor’s evidence was inadimissi- 
ble. He declared that no evidence could be received 
that did not justify the whole charge. The charge, 
said he, is, that the traverser said of the President, he 
is a professed aristocrat, and has proved faithful to the 
British interest ; now you must prove both points, or 
you prove nothing; and as your evidence relates to 
one only, it cannot be received—you must prove all or 
none. This was in substance, and it is believed the 
precise words in which Judge Chase stated his objec- 
tion to Colonel Taylor’s evidence. The counsel asked 
the judge whether they could not be allowed to prove 
part of a charge by one witness and part by another? 
To this Judge Chase replied, that if the counsel could 
prove the whole of any one charge by Colonel Taylor, 
they might do it, otherwise they should not examine 
him. The counsel contended that Colonel Taylor’s 
evidence applied to the whole of the charge which the 
judge had stated in his opinion. That they meant to 
prove by him that the President has professed anti-re- 
publican sentiments, and had proved faithful and ser- 
viceable to the British interest, in the sense in which 
those expressions were used in the Prospect. The 
judge, however, adhered to his determination to cx- 
clude the evidence; and Colonel Taylor retired from 
the court with evident marks of astonishment.” 


The question was taken upon the third article 
without a division, and carried. 

The fourth article being before the Committee, 
it was considered by paragraphs. 


Mr. J. RanpoLtpa.—T he testimony in support of 
the first paragraph has been read on the preceding 
article; in it is that part of Mr. Nicholas’s testi- 
mony stating the demand of Judge Chase that the 
counsel should state in writing the questions 
meant to be asked. 

The CHAIRMAN proceeded to read the second 
paragraph, and 

Mr. J. Ranvoupu read in its support the follow- 
ing affidavit : ; 
Orry or Ricamonn, to wit : 

This day James Thompson Callender made oath be- 
fore me, a magistrate for the said city, that William 
Gardner, Tench Coxe, Judge Bee, Timothy Pickering, 
William B. Giles, Stevens Thomson Mason, and Gen- 
eral Blackburn, he believes to be material witnesses in 
his defence, against an indictment found against him 
during the present term of the circuit court of the Uni- 
ted States for the middle circuit, Virginia district: that 
William Gardner, aforesaid, resides, he believes, in 
Portsmouth, in the State of New Hampshire; that 
Tench Coxe, aforesaid, resides in Philadelphia, in the 
State of Pennsylvania; that Judge Bee resides, the 
deponent hath understood, in South Carolina, but in 
what part of the State he knows not; that Timothy 
Pickering, aforesaid, resided of late in Philadelphia, in 
the State of Pennsylvania, but where he resides at this 
time the deponent doth not know; that William B. 
Giles, aforesaid, he hath understood, since he hath been 
furnished with a copy of the indictment, and since the 
said Giles hath left town, resides in the county of Ame- 
lia; and that General Blackburn resides in the county 
of Bath. 


Sth Con, 2d Szs.—24 


+ 


The said James Thompson Callender further declares, 
that he expects to preve by the said William Gardner, 
and that he verily believes that he shall prove by the 
said William Gardner, that the said William Gardner 
was commissioner of loans for the State of New Hamp- 
shire, under the Government of the United States, and 
that he was turned out of the said office of commission- 
er of loans, because he, the said Gardner, refused to 
subscribe an address circulated in- the town of Ports- 
mouth in New Hampshire, and presented. to. the Presi- 


-dent of the United States, in the year 1798, at the in- 


etter etre type ern ee nn pt 
ro 


stance of several inhabitants of the said townsdn which 
address unequivocal approbation of the conduct of the 
said President in the administration of the United States 
is expressed. $ : 
Second. The said James Thompson Callender algo 
declares on oath, that he verily believes. that he shall 
prove by the evidence of Tench Coxe, aforesaid, that 
he, the said Tench Coxe, in the year 1798, held an im- 
portant office under the Government of the United 
States, to wit, commissioner of the revenue, from which 
office the said Coxe was ejected by the President of the 
United States; because he did not approve the meas- 
ures of his, the said President’s Administration, or the 
principles on which it was conducted. 
That he verily believes he shall be able to prove by 
the evidence of Judge Bee, that he did receive from 
the President of the United States in the year 1779, a 
letter in which he, the said President, did advise and 
request the said Judge Bee, then acting in his judicial 
character, to deliver to the Consul of the British nation 
in Charleston, Jonathan Robbins, alias Thomas Nash, 
who: had been apprehended and carried before the said 
judge on a charge of murder committed on the high 
seas on board the British frigate Hermione. 
He farther deposes on oath, that he verily believes 
that he shall be able to prove, by the evidence of Timo- 
thy Pickering, that the President of the United States 
was in possession of despatches from Mr. Vans Murray, 
American Minister in Holland, containing assurances 
on the part of the French Republic, that ambassadors 
from the United States would be received in a way sat- 
isfactory to the people and Government of the United 
States, many weeks while Congress was in session, 
before he communicated the same to Congress. 
The deponent further saith, that he verily believes 
that he shall be able to prove, by the evidence of Ste- 
vens Thomson Mason and William B. Giles, that John 
Adams, President of the United States, has unequivo- 
cally avowed, in conversation with them, principles ut- 
terly incompatible with the principles of the present 
Constitution of the United States; principles which 
could not be carried into operation under any political 
institution without the establishment of a direct, pow- 
erful, and dangerous aristocracy: that he declared, in 
express terms, to the said Stevens Thompson Mason, 
that he had no more idea that the present federal Con- 
stitution could, for any length of time, control the peo- 
ple of the United States, than that it could control the 
motions of the planets; that he also declared to the 
said Stevens Thomson Mason, that he had no more 
idea that political society could exist without a distinc- 
tion of ranks, than that an army could exist without 
officers. And also, that he can prove by the said Wil- 
liam B. Giles, that the President of the United States 
has avowed, in conversation with him, a scntiment 
to this effect: that he thought the Executive Depart- 
ment of the United States ought to be vested with 
ower to direct and control the public will. 

That this deponent verily believes that he shall be 
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able to prove by General Blackburn that he did, on the | proper to vote in favor of two of the articles, to 
; day of ——, in the year 1798, receive an address | wit, the first and third; but as he had not an op- 


from John Adams, President of the United States, in 
answer to the field officers of Bath county, in which the 
‘said President does avow, that there was a party in Vir- 
ginia which deserved to be humbled into dust and 
ashes, before the indignant frowns of their injured, in- 
sulted, and offended country. aS : 

And this deponent further saith, that he is advised 
‘and believes that it is material to his defence against 

the indictment aforesaid, that he should procure authen- 
tic copies of sundry answers made by the President of 
the United States to addresses from the inhabitants of the 
United States in various parts thereof, which authentic 
copies he cannot procure, so as to be in readiness for 
‘ trial, during the present term. 

He also saith, that he is advised and doth believe that 
a certain book entitled “An Essay on Canon and Feu- 
dal Law,” or entitled in words to that import, ascribed 
to the President of the United States, and of which he 

believes the President is the author, is matetial to his 
defence, and that he cannot procure.a copy of the same, 
‘and evidence to prove that the said Presidentis the au- 

“thor thereof, without being’ allowed several weeks and 
perhaps months for the purpose. 

He farther saith, that he-is told by the counsel who 
mean to appear for him, that they cannot possibly be 
prepared to investigate the evidence relating to the sev- 
eral charges in the indictment, even if all the persons 
and documents wanted were upon the spot. 

May 28th, 1800. WM. DUVAL. 
District of Virginia, 5th Circuit, to wit. 

I certify that the foregoing is truly copied from the 


original in my office. 
W. MARSHALL, Clerk. 


The Committee proceeded to consider the third 
paragraph of the 4th article. 
Mr. J. Ranpotrn.—Uader another paragraph, 


i pe of the testimony has been read, but the fol- 
owing should be added. Mr. Hay says: 


“The counsel, who were associated with me in Cal- 
lender’s defence, attempted to address the jury on the 
unconstitutionality of the law on which the indictment 
was founded. They were interrupted, and obliged, by 
Mr. Chase, if not ordered, lo sit down. I then addressed 
Mr. Chase himself, with a view to satisfy him, that I 
had a right to discuss this point before the jury. Itold 
him that what I was then about to say, was intended for 
the court alone. He interrupted me; he asked some 
question which was answered ; ina very short time, after 
Thad resumed my argument, I was interrupted again by 
Mr. Chase. How often I was interrupted I know not ; 
but I was interrupted, rudely interrupted, several times. 
Having seen in the course of this trial what I had never 
seen before, having felt what I never felt before, and 
what I certainly expect never to feel again, and being 
impressed with a belief that Mr. Chase was determined 
to silence me, if he could, my mind was overwhelmed 
by. conflicting sentiments, and I quitted the bar, my 

_ client, and the court.” : 

‘When the question was about to be put on agree- 
ing to the whole of the 4th article— 

Mr. Morr rose and remarked that he was not 
here when the committee on this subject reported 
“atthe last session, and of course did not get a copy 
of the evidence; he had however seen a part there- 
of in the newspapers and examined so much of 
the subject as to have satisfied him, that it was 


portunity since coming to this place of comparing 
the articles of impeachment with the testimony 
on which they were founded, and since he could 
not make up his mind in hearing the evidence par- 
tially read, and as the House have refused to put 
it off for a short time, and he was not allowed to 
make the examination for himself, he was obliged 
to inform the committee, that he was not satisfied 
to vote in favor of the 4th article, whereas had he 


been allowed time he might join in a vote with 
the majority. 


Mr. Nicwouson said all the evidence on the 


subject of this article had not been read, he would 


therefor read it himself, as the Clerk was indisposed 

with a hoarseness.—He read the following: 

The additional deposition of Philip Norborne Nicholas, 
taken before George Wythe, and Joseph Scott, Es- 
quires, under authority of the House of Representa- 
tives of the United States. ` 
“The said Nicholas, being asked by the said Com- 

missioners what was the general deportment and man- 

ner of Judge Chase during the trial of James ‘Thomp- 
son Callender, answered : eS 

“That the general deportment and manner of Mr. 
Chase, during the said trial, appeared to the said Nich- 
olas to be marked with great, violence and precipitation ; 
and that Judge Chase manifested a solicitude for the 
conviction of the prisoner, which, in the estimation of 
said Nicholas was improper in a judge sitting in a 
criminal prosecution. ‘The said Nicholas further states, 
that the deportment of Judge Chase to the counsel who 
appeared for Callender was rude and overbearing, and 
calculated to prevent that full and free defence, without 
which it was impossible for them to do justice to their 
client. PHILIP N. NICHOLAS. 

“Ricnamonn, February 7, 1804.” 

“« The additional deposition of George Hay, who, be- 
ing asked what were the manners and deportment 
of Samuel Chase during the trial of James Thomp- 
son Callender ? deposeth and saith - 

“That it appeared to him at the time of the trial, 
and he yet believes, that the manners of Mr. Chase 
were intentionally rude and insolent. The deponent 
thought, and still thinks, that Mr. Chase was deter- 
mined that Callender should, if possible, be convicted, 
and that to accomplish this purpose, he endeavored to 
intimidate, to depress, and to silence his counsel. He 
inrerrupted them frequently with wanton rudeness. 
He ordered one, if not more, of them to sit down. He 
charged them with advancing doctrines which they 
knew to be illegal, and which they advanced, he said, 
only to deceive and mislead the populace. . The patience 
of the deponent was at length exhausted, and he quitted 
the court and the cause, under a belief that further ex- 
ertions in the defence would only tend to cover himself 
with still greater shame, to subject him to still greater 
humiliation. 

“The deponent believes that there did not escape 
from him, during the trial, a word or gesture that could 
have given offence to the judge.. The conduct of his 
associates was, he believes, equally guarded. He does 
not, therefore, ascribe the insolence of Mr. Chase to 
irritation occasioned by the conduct of the bar. A 

The deponent is under no apprehension that his 
judgment has been much misled by the circumstances 
attending his own situation. He knows, ahd can now 
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name men, whose politics then differed from his own, 
who expressed their abhorrence of Mr. Chase’s conduct, 
in terms:as strong.as Janguage could. afford. - In fact, 
the:public mind was very much excited, and apprehen- 
sions were entertained by many, that some serious dis- 
turbance might take. place. Mr. Monroe, then Gov- 
emor of Virginia, was so completely convinced of the 
danger, that he not only earnestly recommended mod- 
eration and forbearance to those who were daily crowd- 
ing about him, but kept his eye constantly on the cap- 
itol, that he might be ready to command the peace, at 
the first appearance of commotion.. T'o him Mr. Chase 
is probably indebted for the safety of his person during 
his residence in Richmond. 

“The solicitude of Mr. Monroe to preserve order, 
arose from causes totally unconnected with Mr. Chase. 
The character of the State, he observed, had never 
been tarnished by any opposition to the laws, or any 
outrage on persons clothed with its authority. The 
preservation of this character at that period, (May, 
1800,) was, in his estimation, a matter of infinite im- 
portance. He therefore urged and entreated those who 
he supposed might come into collision with the judge, 
to be patient under every outrage.” 

“GEORGE HAY. 

“ Ricumonn, Feb. 7, 1804.” 


The question was taken on the fourth article, 
and carried without a division. 

The fifth article was then taken into. consid- 
eration. 

Mr. Joun Ranpo.pa, stated the circumstances 
upon which this article was grounded. By the 
thirty-third section of the act of Congress estab- 
lishing the judicial ‘courts of the United States, 
itis provided that, for any crime or offence against 
the United. States the offender shall be arrested, 
imprisoned, or bailed, agreeably to the usual mode 
of process in the State where such offender may 
be found; and it is provided by the laws of Vir- 
ginia, printed in a volume called “ The Revised 
Code of 1794,” that the manner of proceeding 
against persons charged with crimes shall be in 
one of these two modes; the first, in capital cases, 
such as treason or felony; the second, in cases 
not capital. -The Virginia laws authorize ex- 
pressly the isssuing of a capias, on which, the 
body of an offender may be taken and committed 
to close custody in the first species of offence. In 
the other case, that is, of offences not capital, this 
process is not warranted by our laws, which re- 
quire a different process, viz: a summons, which 
the court may order the clerk to issue, returnable 
to the next ensuing court. In the case of Callen- 
der, who was presented and indicted for a crime 
not capital, the circuit court did issue the process 
which is only warranted in capital cases. To con- 
vince the Committee on these points, he read the 
fifth section of the law of Virginia, page 110, re- 
specting the trial and punishment of crimes, and 
also section twenty-eighth, page 112. From these 
regulations, he said, there could not remain a 
shadow of doubt that the process which was 
‘issued against Callender by order of the circuit 
court, and which is annexed to the articles of im- 
peachment, and which commands the marshal of 
the Virginia district to arrest the body of J. T. 
Callender, and bring him forthwith before the 


judges of thecourt, was illegal, being contrary to 
the laws of Virginia, and of course contrary to 
the laws of the United States. : 

The question was taken on adopting the fifth 
article, and carried—71 voting in the affirmative, 
and 30 in the negative. 

The sixth article being under consideration, 

Mr. J. Ranpoupa said, the law of Virginia rel- 
ative to this point having just been read, he would 
only point to the words which are repeated from 
that law by the article of impeachment. They 
evince that the authority of Congress as well as 
the laws of the State of Virginia, had been both 
disregarded and contemned. ae 

On the question to. agree to the sixth. article, 
the Committee divided, there being 70 in its favor, 
and 22 against it—it was carried. . 

The seventh article being before the Committee, 

Mr. J. Ranvoupn said it was extracted, almost 
word for word, from the deposition of George 
Read, Attorney for Delaware district. The dep- 
osition is as follows: 


“First. To the first interrogatory this deponent 
saith, that he was present in the character of District 
Attorney of the United States of America, in and for 
Delaware district, at a circuit court of the said United 
States, holden at Neweastle, on the twenty-seventh 
and twenty-eighth days of June, one thousand eight 
hundred, ‘in and for the said district, by and before 
Samuel Chase, one of the judges of the Supreme 
Court of the United States, and Gunning Bedford, 
district judge of the United States aforesaid, for the 
said district. 

“ Second. To the second interrogatory this deponent 
saith, that he was present in court on the first day of 
the said court, mentioned in this deponent’s answer to 
the first interrogatory, when the grand jury then and 
there attending, after having received a charge from 
the said Samuel Chase as presiding judge, retired to 
their room, and also when they returned to the bar of 
the said court. 

«“ Third. To the third interrogatory this deponent 
saith, that the grand jury, through their foreman, upon 
being asked by the clerk the question stated in the 
third interrogatory, did answer that they had found no 
bills of indictment, nor had any presentments to make. 

« Fourth. To the fourth interrogatory this deponent 
saith, that the said Samuel Chase did, on receiving the 
answer from the grand jury, mentioned in this depo- 
nent’s answer to the ‘third interrogatory,’ observe to 
that body, in his hearing, ‘ That he had been informed 
or heard a highly seditious temper or disposition had been 
manifested in the State of Delaware, among a certain 
class of people, particularly in Newcastle county, and, 
more especially in the town of Wilmington, where 
lived a most seditious printer, unrestrained by any prin- 
ciple of virtue, and regardless of social order. That 
the name of this printer was’ . (Here the learned 
judge paused a moment, and then observed: ) ‘Perhaps 
it might be assuming too much to mention the name 
of this person, but it becomes your special duty, and 
you must inquire diligently into this matter. That 
although this deponent will not undertake to say that 
every word as here set forth is precisely what the hon- 
orable judge expressed, yet he is pertectly convinced 
that the language is, for the most part, what was used 
by the said judge, and the ideas conveyed by him at 
the time, precisely what the context imports. 
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“Fifth. To the fifth interrogatory the deponent 
saith, that sevéral members of the grand jury on the 
behalf of themselves and their brethren, did, as soon 
as the said judge had closed the observations, detailed 
jn the answer to the fourth interrogatory, then and 
there earnestly request the court to dismiss them from 


further attendance on that duty, mentioning to the j 


court, as a reason for the request, that they were gene- 
rally farmers, and it being the season of harvest, their 
personal attention was most requisite on their farms. 
To which the judge replied: ‘that the. business to 
which he had called their attention, was of a most ur- 
gent and pressing nature and must be attended to, that 
he could not, therefore, discharge them until the ensu- 
ing day, when further information should be commu- 
nicated, to them on the subject he had referred to,’ or 
words to that effect; but this deponent did not at the 
time hear the judge say that his detaining the grand 
jury was for the purpose of examining a file of papers, 
published by the said printer.” 

On the question to agree to the seventh article, 
it was carried without a division. 

The eighth article being under consideration, 

Mr. Morr rose to move an amendment, which 
was to strike out the words, declaring that the 
House “saved to itself the liberty of exhibiting 
‘at any time hereafter any further articles, or 
f other accusation or impeachment against the 
t said Samuel Chase,” and further, that part which 
saved to the House “the right of replying to an 
such articles of impeachment or accusation whic 
shall be exhibited to them.” It seemed to him 
unfair that the House should reserve such a right 
to themselves. If there is anything more with 
which he ought to be charged, it ought to be now 
brought forward, and the accused should be in- 
formed at once how far we mean to go, in order 
to enablehim the better to make his defence. 

Mr. J. Ranpourx hoped the gentleman (Mr. 
Morr) would not insist upon his amendment. 
He believed the article stood very well as it was, 
but, if it be faulty, it has, however, one thing in 
its favor, it is fortified by precedent, which is of 
some importance in cases of this nature. He 
hoped the gentleman, who was a decided friend of 
the American people, and of the rights of this 
House, did not wish to abridge the liberties of the 
one or the privileges of the other, as they had 
been granted by the people, and had been receiv- 
ed by us from our predecessors. He hoped it was 
not intended that our powers should be less than 
those who sat here before us, and yet the amend- 
ment would be a tacit avowal that they were 
wrong in making this reservation in the ease of 
the impeachment of Blount, and that we ourselves 
were wrong in so doing in the case of Judge Pick- 
ering. He trusted the House would not agree to 
the amendment, if it was persisted in by the 
gentleman. f 

Mr. Morr.—If precedents are wrong, they 
ought not to be our guides, and if we have such 
precedents the sooner we establish new ones, on 
other principles, the better. He thought it cruel, 
as well as unjust, to bring new articles of im- 
peachment against a man when on his trial; a 
sudden attack, when a man is unprepared, may 
defeat the best talents and convict an innocent 


man. He conceived, if they had a design to bring 
other articles, they ought to do so at the present 
tinfe; but, if they had not æ design, he would ask, 
why do you reserve a power you do not mean to 
exercise? He knew it was the practice to make 
this reservation, and had seen it in New Jersey, 
but, for all that, he thought it improper and 
unjust. i 

The question on adopting the amendment was 
taken and lost. se 

The question was next taken on agreeing to the 
eighth article, and carried in the affirmative. 

There were for it seventy-six members, which 
are more than a majority of the whole House. 

Mr. Exviior.—Mr. Chairman, as I have voted 
in opposition to every one of the articles, and shall 
of course vote in the negative, when they are 
considered in the aggregate, it is indispensably 
necessary that I should make a few observations, 
in order to rescue myself from the imputation of 
voting, on this occasion, in a different manner 
from what I did at the last session, although Iam 
already sufficiently justified to my own con- 
science. 

My cool judgment tells me that were I to vote 
in favor of the present impeachment, in its pres- 
ent form, I must forfeit, in my own estimation, 
that political character as a republican, which it 
has been the study of my life to acquire and pre- 
serve, and which has hitherto secured me the con- 
fidence of a people as truly republican as ever 
have existed, in any age or nation. It is upon re- 
publican principles that I oppose the report. At 
the last session, I declared myself in favor of the 
impeachment, so far only as related to the con- 
duct of Judge Chase upon the trial of James 
Thompson Callender. I considered the conduct of 
the judge upon that occasion as amounting to a 
denial of important Constitutional privileges to 
Callender—the privileges of compulsory process 
for witnesses, and trial by an impartial jury of 
his country—and had the Committee taken that 
strong ground, I must have given it my support. 
They have, however, abandoned it; and I am de- 
cidedly of opinion, that, if the conduct of the judge 
did not amount to a violation of the Constitution, 
it ought to be considered as a mere error in judg- 
ment; and for errors of judgment a magistrate is 
not impeachable. 

It isnot upon any trifling or minute distinction 
between form and substance, that I found my ob- 
| jections to the second and third articles, but upon 
what I consider as strong and solid ground. But 
to the fourth article there are a variety of objec- 
tions. After having stated in the second and third 
articles, everything which it was necessary to 
state, when the strong ground of the Constitution 
was abandoned, we are presented with the black- 
est catalogue of judicial crimes that has ever been 
invented. This article will forever form a phe- 
nomenon in the history of impeachments, and 
command admiration by its wonderful display of 
the powers of invention, modification, and embel- 
lishment. Never have I been more completely 
convinced that genius is capable of creating any- 
thing whatever—that it. possesses even magic 
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powers. We are here presented with a stupen- 
dous pyramid of judicial guilt, of which mani- 
Jest injustice forms the pedestal, and indecent so- 
licitude constitutes the apex. -Judge Chase is 
accused of manifest injustice, partiality, intem- 
perance, rudeness, vexation, solicitude, &c., &c. 
If this horrid list of: the crimes of a judge is to 
be crowned by solicitude, if solicitude is to swell 
the list of new transgressions, I must still beper- 
mitted to believe that its decency or indecency 
has very little connexion with the essence of its 
criminality. Besides, the conduct of the judge 
was different.at different stages of the trial, and 
were I to consider his supposed solicitude as crim- 
inal, I could not consider the report as consistent 
with truth unless amended so as to read in this 
manner: “In manifesting, in the early part of 
‘the trial, an indecent solicitude, and at its later 
f stages, a very decent solicitude, for the convic- 
‘tion of the prisoner, &c.” Solicitude is a mere 
mental operation. Had the judge displayed an 
anxiety tosave the prisoner, he might, with equal 
propriety, have been impeached as guilty of sym- 
pathy or pity. 
, cannot vote for the last article without a vio- 
¿&tion of my political principles. Ido not believe 
shat the expression of political opinion is a crime 
in a Republican Government. Ihave repeatedly 
declared that I consider it improper in a judge to 
read political lectures from the bench: and I have 
also had frequent opportunities, both on former 
and recent occasions, of expressing my conviction 
that the judicial officers ought not to be punished 
for declaring their political opinions. We ought 
not ourselves to practice what we reprobate in 
others, and it is always desirable to carry our own 
theories into practice. 

With these powerful considerations, others of a 
different nature havenaturally mingled themselves, 
in my own mind, while reflecting upon this im- 
portant subject. Is there no danger that the feel- 
ings and views of party have, imperceptibly to 
ourselves, involved themselves with our reflections, 
and that they will improperly influence our con- 
duct? For myself I am disposed to look upon a 
member of our highest judicial tribunal, upon 
whom, with correct motives,such an irresistible tor- 
rent of public opinion is precipitated, with a favor- 
able eye. It is our duty to endeavor to realize the 
ancient idea of the blindness of justice. Let us 
be blind as it respects the man, blind to his po- 
litical opinions, but eagle-eyed as it respects his 
crimes. The pure fountain of justice ought not 
to be polluted with a single muddy particle of the 
spirit of party. 

I have said enough to explain my sentiments 
and views upon this subject, and I will not trouble 
the Committee with a repetition of any of my ar- 
guments at the last session. 

. Mr. Nicnowson inquired of the Chairman whe- 
ther it would be in order to move an amendment 
to any of the articles, now they have been severally 
agreed to. 

Mr. Varnum (Chairman) said the amendments 
might be moved in the House on agreeing to the 


report of the Committee of the Whole or in the 
Committee by a vote to reconsider: 

Mr. J. Ranpo.pu thought it of importance that 
if amendments were necessary they should be 
brought forward.in Committee of the Whole, to 
give gentlemen an opportunity of fuller discussion, 
In the House, members were trammelled by the 
rule permitting them only to speak twice on the 
same question, but here we are free to discuss and 
debate at pleasure. If an amendment is wished, 
he would move to reconsider the first article—and 
he did move it. 

It was carried without opposition. 

Mr. Nicwouson then observed, that part of the 
misconduct of Judge Chase which was complained 
of had taken place previous to the trial. He would 
therefore move to make it read by the insertion of 
the words in italic “the said Samuel Chase ante- 
cedent to and on the trial of John Fries,” so as to 
cover the whole ground.—Carried. 

Mr. Nicuo.son proposed a similar amendment 
to the fourth article: 

“That the conduct of the said Samuel Chase was 
marked during the whole course of the said trial as well 
as antecedent thereto” “ with manifest injustice, par- 
tiality and intemperance.” 

The amendment was lost. 

After some desultory conversation it was agreed 
that the amendment to the first article be altered 
by inserting the words in relation thereto, instead 
of those in italic; and a similar amendment was 
agreed to in the fourth article. i 

The Committee of thé Whole rose and reported 
the articles as amended, and then the House ad- 
journed. 


Tuxspay, December 4. 


Two other members, to wit: ABRAM TRIGG, 
from Virginia, and Marruew Lyon, from Ken- 
tucky, appeared, and took their seats in the House, 

Another new member,to wit: ALEXANDER WIL- 
SON, returned to serve in this House as a Repre- 
sentative for the State of Virginia, in the place of 
Awnprew Moors,appointed a Senator of the United 
States, appeared, produced his credentials, was 
qualified, and took his seat in the House. 

Mr. CLARK, from the committee appointed, on 
the twenty-third ultimo, “ to inquire into the expe- 
diency of extending the time for claimants to lands 
under the State of Georgia, lying south of the 
State of Tennessee, to register the evidences of 
their title with the Secretary of State,” madea 
report thereon; which was read, and referred. to 
a Committee of the Whole House on Thursday 
next. 

Mr. M. Cray, from the committee to whom 
was recommitted, on the twenty-second ultimo, 
the bill giving power to stockholders of the Marine 
Insurance Company of Alexandria to insure 
against fire, reported an amendatory bill; which 
was twice read and committed toa Committee of 
the Whole House to-morrow. 

Mr. CROWNINSHIELD, from the Committee on 
Commerce and Manufactures, to whom were re- 
ferred the petition of Thomas Parker and others, 
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Directors of the Library Company of Philadelphia, 
and the memorial and petition of the Board of 
Trustees of the College of New Jersey, made the 
following report: 

“The Directors of the Library Company of Philadel- 
phia state to the House that they have lately received a 
valuable collection of books and prints, bequeathed to 
their institution, by the Rev. Samuel Preston, of the 
county of Kent in Great Britain, on the importation of 
which, at Philadelphia, the sum of four hundred and 
ninety eight dollars and twenty cents is demanded for 
duties, agreeably to the laws of the United States. 

“The President of the Board of Trustees of New Jer- 
sey College informs Congress, that, after replenishing 
their library, (which had been destroyed by fire) in part, 
by donations and purchases of books, they have been 
obliged to import a large number of books from Europe, 
on the importation of which duties have been bonded 
at New York, under the laws of Congress, to the amount 
of four hundred and fifteen dollars and sixty-two cents. 
The object of the petitioners, in both instances, is to 
be exonerated from the payment of the duties, on their 
respective importations, and they pray that the bonds 
given at the custom house may- be cancelled. 

«“ It is not within the knowledge of the committee that 
any duties which have accrued upon any importation 
whatever have been restored to the importers. To 
grant exemptions from duty to any institution, or to 
free any class or body of our citizens from the obliga- 
tions of their bonds, for money due to the United States, 
would be going beyond what the committee could ven- 
ture to recommend to the House. ‘All duties shall be 
uniform throughout the United States,’ is the peremp- 
tory language of the Constitution, and the committee 
are well persuaded that the petitioners themselves would 
not, after mature reflection, hesitate to acknowledge, 
that the Constitution is the paramount law, and that, 
in granting a privilege to them, to import books free of 
duty, while the right is denied to others, would be a 
violation of that justice which is so eminently due to the 
whole people of the United States; and as, from a late 
decision of the House, involving the same principle, 
there can be no reasonable expectation that the peti- 
tioners. could obtain the exemptions prayed for, the 
committee recommend that they have permission to 
withdraw their respective petitions. 


The report was agreed to by the House. 


IMPEACHMENT OF JUDGE CHASE. 

The House proceeded to consider the report of 
the Committee of the Whole, made yesterday, on 
the articles of impeachment against Samuel 
Chase. 

Mr. Ropney had not been convinced of the 
necessity or propriety of the amendments adopted 
yesterday in the Committee of the Whole. For 
his part he was inclined to believe the articles, for 
every material purpose, correct as they first stood. 
Tt will be remembered that in cases of impeachment 
by a Legislative body we are not tied down to those 
forms and technical decisions, which in courts 
of law are so essential. The maxim is, that they 
may express themselves in the common language 
of the country, in common parlance, or loquendum 
ut vulgus as it is stated in the books. Therefore the 
words. on the trial of a person include everything 
relative to the trial; it is so laid down by Lord Hale, 
and he is followed in the opinion by all the able 


writers who have treated on this subject to the 
present day. All arrangements previous to the 
testimony, and argument, are as much a part of 
the trial as the arguments of counsel. So that 
were even technical phraseology required on this 
occasion, the language of the articles comes up to 
it in this particular. He hoped the House would 
refuse its concurrence to the amendments reported 
from the Committee of the Whole. 

On the question for concurring with the Com- 
mittee, it passed in the negative; so that article 
the first remains unaltered, and the like fate at- 
tended the amendment proposed to article fourth. 

Mr. NicHouson meant to require that the yeas 
and nays be taken upon each article separately. 

Mr. R. GriswoLp would cheerfully join in the 
call, as he wished to record his vote against every 
part.of this very extraordinary proceeding. 

The first article being before the House, 

Mr. Lucas wished to ask if it would be at this 
time in order to propose an amendment to the 
first article. He was informed’ by the Speaker 
‘that such a motion was in. order. He thereupon 
proceeded to move to strike out what’ related to 
the conduct of Judge Chase, in saying “to the 
disgrace of the character of the American bench.””* 
He moved this amendment from an impressions 
that the improper conduct of one judge could not 
be a reflection upon the proper conduct of another 
judge. If he was one, he should not consider 
himself disgraced because his colleague had acted 
improperly; if then, one cannot be disgraced by 
another, much less can the whole be disgraced b 
the improper conduct of one. The word. bench 
extends to the whole courts of the United States. 
He did not like either to use a figurative word for 
a legal one, such as the word bench for court; he 
did not rely much upon this, but he thought so 
serious a matter as that of impeachment ought to 
be cautiously expressed. Should Judge Chase be 
convicted on this impeachment, he will be dis- 
graced, but that disgrace will entirely rest upon his 
own head. He trusted that if his motion succeed- 
ed there would still remain enough in the charge 
to make him highly reprehensible, if found guilty 5. 
for it is stated that his conduct was in manifest 
violation of law and justice, and in open contempt 
ef the rights of juries. 

Mr. Error was pleased with the ingenuity of 
the gentleman, but he hoped the motion would 
not prevail, and observed that if they were to 
have a discussion on every rhetorical flourish, on 
every trope or figure introduced in the report, 
they would not get through the business in an 
age. But the objection against the word bench did 
not apply, for he considered it one of the most 
chaste in the whole composition. 

On the question the amendment was not carried. 

On the question that the House do agree to the 
first of the said articles of impeachment, it was re- 
solved in the affirmative—yeas 82, nays 34, as fol- 
lows: : 

Yzxas—Willis Alston, jun., Isaac Anderson, Johr 
Archer, David Bard, George Michael Bedinger, Phan- 
uel Bishop, William Blackledge, Adam Boyd, John 


Boyle, Robert Brown, Joseph Bryan, William Butler; 
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George W, Campbell, Levi Casey, Thomas Claiborne, | Claggett, Manasseh Cutler, S. W. Dana, John Daven- 
Christopher Clark, Joseph Clay, Matthew Clay, Fred- | port, Thos. Dwight, James Elliot, Calvin Goddard, Thos. 
erick Conrad, Jacob Crowninshield, Richard Cutts, | Griffin, Gaylord Griswold, Roger Griswold, Seth Hast- 
John Dawson, John B. Earle, Peter Early, Ebenezer | ings, David Hough, Samuel Hunt, Joseph Lewis, jun., 
Elmer, John W. Eppes, William Findley, James Gil- | Henry W. Livingston, Thos. Lowndes, Nahum Mitch- 
lespie, Peterson Goodwyn, Edwin Gray, Andrew | ell, James Mott, Thomas Plater, Samuel D. Purviance, 
Gregg, Josiah Hasbrouck, Joseph Heister, James | John Cotton Smith, John Smith, William Stedman, 
Holland, David Holmes, John G. Jackson, Walter | James Stephenson, Samuel Taggart, Benjamin Tall- 
Jones, William Kennedy, Nehemiah Knight, Simon | madge, Samuel Tenney, Samuel Thatcher, George 
Larned, Michael Leib, J. B. C. Lucas, Andrew McCord, | Tibbits, and Peleg Wadsworth. 
William McCreery, David Meriwether, N. R. Moore,| On the question that the House do agree to the 
Thomas Moore, Jeremiah Morrow, ‘James Mott, Roger | third of the said articles of impeachment, it was 
Nelson, Anthony New, Thomas Newton, jun., Joseph | resolved in the affirmative—yeas 83, nays 34, as 
H. Nicholson, Gideon Olin, Beriah Palmer, -Jobn follows: a : Le 
Patterson, John. Randolph, Thomas Mann Randolph, WIE z } ; 
John Rea of Pennsylvania. John Rhea of Tennessee, pies Biber Alston; oe Tae andersom John 
Samuel Riker, Cesar A. Rodney, Erastus Root, | Bishop, William Blackledge, Adam Boyd, John Boyle 
x 2 

Thomas Sammons, Thomas Sandford, E bent Soa: Robert Brown, Joseph Bryan, William Butler, George 
ver, James Sloan, John Smilie, Henry Southard, Rich. W. Campbell, Levi Casey. Thomas Claiborne, Chris 
ard Stanford, Joseph Stanton, David Thomas, Philip to her Clark $ oseph Cl = ? Matthew Cla Fre derick 
R. Thompson, Abram Trigg, Isaac Van Horne, Joseph Cyan: Jacob Crowninshield, Richard Catts, John 
B. Varnum, John Whitehill, Marmaduke Wiliams, | Dawson, William Dickson, John B. Earle, Peter Early, 
atone an Richard Winn, Joseph Winston, Ebenezer Elmer, John W. Eppes, William Findley, 

Nars—Simeon Baldwin, Silas Betton, John Camp- James. Gule a preron naooawyi, avin cn y> 
bell, William Chamberlin, Martin Chittenden, Clifton | Jomes Holland David Holmes, John G. Jackson, Wal 
Claggett, Manasseh Cutler, Samuel W. Dana, John | tor Jones, William Kennedy, Nehemiah Kni ht Simon 
Davenport, Thomai, Dwight, Tames en | Larned, Michael Leib, John B. O. Lucas, Andrew Me- 
e pag AE Gaylord Ta Cord, Wiliam McCreery, David Meriwether, Nicholas 
Hunt, Joseph Lewis, jun., Henry W. Livingston, M: i “Ro oo pene Jeremiah M mae N James 
Thomas Lowndes, Nahum Mitchell, Thomas Plater, | `- ees opes T H. Nie ony Oa OME eons 

: 5 : junior, Josep . Nicholson, Gideon Olin, Beriah 

Samuel D. Purviance, John Cotton Smith, John Smith, | Palmer, John Randolph, Thomas M. Randolph John 
William Stedman, James Stephenson, Samuel Tag- } Rea of Pennsylvania r ohn Rhea of Tennelsce, Samu- 
gart, Benjamin Tallmadge, Samuel Tenney, Samuel | 4] Riker, Cæsar A. "Rodney Erastus Root, ‘Thomas 
Thatcher, George Tibbits, and Peleg Wadsworth. Sammons, Thomas Sandford, Ebenezer Seaver, James 

On the question that the House do agree to the | Sloan, John Smilie, Henry Southard, Richard Stanford, 
second of the said articles of impeachment, it passed | Joseph Stanton, John Stewart, David Thomas, Philip 
in the affirmative—yeas 83, nays 35, as follows: | R. Thompson, Abram Trigg, Isaac Van Horne, Joseph 
Yxeas—Willis Alston, jun., Isaac Anderson, John | B. Varnum, John Whitehill, Marmaduke Williams, 


Archer, David Bard, George Michael Bedinger, Phanu- | Alexander Wilson, Richard Winn, Joseph Winston, 
el Bishop, William Blackledge, Adam Boyd, John | and Thomas Wynns. —— 
Boyle, Robert Brown, Joseph Bryan, William Butler,| Nays—Simeon Baldwin, Silas Betton, John Camp- 
George W. Campbell, Levi Casey, Thomas Claiborne, | bell, William Chamberlin, Martin Chittenden, Clifton 
Christopher Clark, Joseph Clay, Matthew Clay, Fred- | Claggett, Manasseh Cutler, Samuel W. Dana, John 
erick Conrad, Jacob Crowninshield, Richard Cutts, John | Davenport, Thomas Dwight, James Elliot, Calvin God- 
Dawson, William Dickson, John B. Earle, Peter Early, | dard, Thomas Griffin, Gaylord Griswold, Roger Gris- 
Ebenezer Elmer, John W. Eppes, William Findley, wold, Seth Hastings, David Hough, David Hunt, Sam’l 
James Gillespie, Peterson Goodwyn, Edwin Gray, An- | Hunt, J oseph Lewis, jun, Henry W. Livingston, Thos. 
drew Gregg, Josiah Hasbrouck, Joseph Heister, James Lowndes, Nahum Mitchell, Thomas Plater, Samuel D. 
Holland, David Holmes, John G. Jackson, Walter Purviance, John Cotton Smith, John Smith, William 
Jones, William Kennedy, Nehemiah Knight, Simon Stedman, James Stephenson, Samuel Taggart, Benja- 
Larned, Michael Leib, John B. C. Lucas, Andrew Mc- | min Tallmadge, Samuel Tenney, Samuel Thatcher, 
Cord, William McCreery, David Meriwether, Nicholas George Tibbits, and Peleg Wadsworth. 
R. Moore, Thomas Moore, Jeremiah Morrow, Roger] The fourth article being under consideration, 
Nelson, Anthony New, Thomas Newton, jr, Joseph} Mr. Euaur was not satisfied with that. part of 
H. Nicholson, Gideon Olin, Beriah Palmer, John Pat- | the article which charges the judge with crim-. 
terson, John Randolph, Thomas M, Randolph, Jobn | inal conduct in his choice of words in conflict- 
Rew Props ohn hes of Konent, Sams) ipg withthe prisoner's counsels, he expres 
Sammons Thomas Sandford, Ebenezer Seaver, James sions on bot sides might have been unusual 
: q a : and rude, for, from the statement of the trial, it 
Sloan, John Smilie, Henry Southard, Richard Stanford, SRE THis Seas some considerable aleras 
Joseph Stanton, John Stewart, David Thomas, Philip SEPEren sy aM id vas > f a ig i 
R. Thompson, Abram Trigg, Isaac Van Horne, Joseph tion, and ne couid not see irom i S Sr ence how 
B. Varnum, John Whitehill, Marmaduke Williams, far the conduct of the counsel for the prisoner 
‘Alexander Wilson, Richard Winn, Joseph Winston, | Was correct 5 perhaps they might have furnished 
and Thomas Wynns. some cause for reprehension, or have excited such. 
a sentiment in the mind of the judge. The other 


Nays—Simeon Baldwin, Silas Betton, John Camp- t l , 
bell, William Chamberlin, Martin Chittenden, Clifton | parts of the article he considered of the highest 
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moment, and should give them his hearty appro- 
bation. | 

Mr. J. Ranpours observed to. the gentleman, 
that he might attain his object by moving to strike 
out the parts he disliked. 

Mr. Eimer believed he could reach his object 
in that way, and thereupon moved to strike out 
the. third and fourth sections of the article. 

Mr. Jackson hoped the. gentleman would not 
persist in his motion, and requested him to cast 
his eye over the sixth article of the amendment 
to the Constitution, where he would find that the 
accused person has a right secured to him on his 
trial, to be assisted by counsel in his defence. If 
the counsel are deterred from rendering that as- 
sistance by the rude and insolent conduct of a 
judge, such judge may say peremptorily that coun- 
sel shall not be heard. It is the same thing in the 
end, and whatever way it is brought about, it is 
a heinous crime on the part of the judge, who 
may, in this way, become paramount to both the 
law. and the Constitution, if such things are per- 
mitted with impunity. In the present case, he 
deemed the third and fourth sections to be of im- 
portance, and trusted that if the mover persisted, 

e would be defeated. 

- Mr. Ermer acknowledged that indubitably ev- 
ery man had a right to be heard by counsel in his 
defence, but a Constitutional declaration on that 
point did not go to authorize counsel to insult the 
court; he did not say what was the aggravation 
or who gave it, but he observed in the testimony 
ngi much altercation had taken place between 
them. 

Mr. Jacxson called for the reading of Mr. Hay’s 
testimony, already qouted in Committee of the 
Whole. It was read again. 

Mr. J. Rannoutrn hoped the House would not 
agree to strike out the paragraphs in question. 
To those gentlemen of the House who have the 
pleasure of knowing Mr. Hay, it will be deemed 
sufficient that he had made the statement just 
read, in order to be fully impressed with its truth. 
To those gentlemen who are not acquainted with 
him, an additional reason may be given for its 
truth. The fact is, that the conduct of the judge 
on the occasion stated in the article, was such as 
to excite universal indignation throughout Vir- 
ginia, and, it is believed, throughout the United 

tates. To allay this irritation and defend the 
judge’s conduct, it has been supposed that the 
trial of Callender was published; but, be the mo- 
tives for publication what they may, it is a mat- 
ter of great notoriety, that the gentleman who re- 
ported it was a violent political partisan for the 
party then in power; and it was generally under- 
stood that the printed report of the cause tended 
to soften the public feelings which had been ex- 
cited against the judge by the relation of those 
who had been present at the trial; and on the 
point of treating the counsel rudely and contempt- 
uously, it ought to be noticed that the reporter 
acknowledges he was not present on the first days 
of the trial. That it was not an unfavorable de- 
tail of Judge Chase’s conduct, might be inferred 
from this cireumstance—that the committee sent 


for this testimony on the suggestion of a gentle- 
man from Connecticut. But even this report of 
the trial establishes; beyond a doubt, all the alle- 
gations in the part moved to be stricken out; and 
when you recollect the time it was published, 
and the appearances at that time, it cannot be 
supposed it was meant to criminate him. No; 
it was meant to rescue him from popular odium, 
Mr. Wirt, one of the counsel, on addressing the 
court, was interrupted by Judge Chase in these 
words, “take your seat, sir, if you please.”: Is this 
the usual language from the bench to the bar? Let 
the Clerk read that account of the trial, and you 
will find it a tissue of damning evidence of every 
fact set forth in the article. 

j The question on theamendment was taken and 
ost. : 

On the question that the House do agree to the 
fourth of the said articles of impeachment, it was 
resolved in the affirmative—yeas 84, nays 34, as 
follows: i 

Yras—Willis Alston, jun., Isaac Anderson, John 
Archer, David. Bard, George Michael Bedinger, Pha- 
nuel Bishop, William Blackledge, Adam Boyd, John 
Boyle, Robert Brown, Joseph Bryan,: William Butler, 
George W. Campbell, Levi. Casey, Thomas Claiborne, 
Christopher Clark, Joseph Clay, Matthew Clay, Fred- 
erick Conrad, Jacob Crowninshield, Richard Cutts, 
John Dawson, William Dickson, John B. Earle, Peter 
Early, Ebenezer Elmer, John W. Eppes, William 
Findley, James Gillespie, Peterson Goodwin, Edwin 
Gray, Andrew Gregg, Josiah Hasbrouck, Joseph Heis- 
ter, James Holland, David Holmes, John G, Jackson, 
Walter Jones, William Kennedy, Nehemiah Knight, 
Simon Larned, Michael Leib, John B. C. Lucas, An- 
drew McCord, William McCreery, David Meriwether, 
Nicholas R. Moore, Thomas Moore, Jeremiah Morrow, 
James Mott, Roger Nelson, Anthony New, Thomas 
Newton, jr., Joseph H. Nicholson, Gideon Olin, Beriah 
Palmer, John Patterson, John Randolph, Thomas M. 
Randolph, John Rea of Pennsylvania, John Rhea of 
Tennessee, Samuel Riker, Cæsar A. Rodney, Erastus 
Root, Thomas Sammons, Thomas Sandford, Ebenezer 
Seaver, James Sloan, John Smilie, Henry Southard, 
Richard Stanford, Joseph Stanton, John Stewart, Da- 
vid Thomas, Philip R. Thompson, Abram Trigg, Isaac 
Van Horne, Joseph B.Varnum, John Whitehill, Mar- 
maduke Williams, Alexander Wilson, Richard Winn, 
Joseph Winston, and Thomas Wynns. 

Narys—Simeon Baldwin, Silas Betton, John Camp- 
bell, William Chamberlin, Martin Chittenden, Clifton 
Claggett, Manasseh Cutler, Samuel W. Dana, John 
Davenport, Thomas Dwight, James Elliot, Calvin 
Goddard, Thomas Griffin, Gaylord Griswold, Roger 
Griswold, Seth Hastings, David Hough, Samuel Hunt, 
Joseph Lewis, junior, Henry W. Livingston, Thomas 
Lowndes, Nahum Mitchell, Thomas Plater, Samuel D. 
Purviance, John Cotton Smith, John Smith, William 
Stedman, James Stephenson, Samuel Taggart, Benja- 
min Tallmadge, Samuel Tenney, Samuel Thatcher, 
George Tibbits, and Peleg Wadsworth. 

The fifth article being under consideration, _ 

Mr. Jackson declared himself opposed to this 
article, and asserted. that the testimony did not 
support it. He had read and investigated the act 
of the Assembly of Virginia, and found that the 
section relied upon was susceptible of another 
construction. He quoted the words of the act, 
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agd added; here we find that the court may order 
the clerk to issue a summons, or other proper pro- 
cess... These words are suppressed in the article 
under consideration.. It is a known maxim. ‘in 
courts of conscience, that the suppression of a 
truth, or the suggestion of a falsehood are equally 
weak and wicked.. And it ought to be deemed 
equally improper for us to suppress a truth, or 
allege a falsehood, in so. solemn: a transaction as 
that of an impeachment. If after the word “ sam- 
mons,” in the article, we were to insert the words 
‘or other proper process,” it might go a great way 
toward altering the. opinion of. members. What 
other process: can. issue beside a summons ? If you 
will not trust a summons, you will take the body; 
this is.a.capias. If there be no other than these 
two writs, it was in the discretion of the judge to 
order a capias. If a person commits a great 
crime, though not capital, a capias may be the 
proper process; for a summons will only bea no- pecan 
tice to the party to run off. He, therefore, could | Mr. ALsTON observed that the laws of Virginia 
not agree to the. first part of the article, and the | spoke only of presentment; “that, upon present- 
latter part was left unsupported if the other failed. |‘ ment by any grand jury of an offence not capital 
If the court had a right to award a capias, it ne- |‘ the court shall order the clerk to issue a sum- 
cessarily followed that the party must be arrested |‘ mons for the party to appear and answer such 
if found, and, if arrested, he must be committed |‘ presentment at the next court.” Callender was 


will be recollected that the capias issued after the 
indictment was found, and that the prisoner was 
tried. in the same term. Mr. Hay; in his testimony, 
sets this matter in a very clear point of view. The 
capias was issued by the clerk on the award of 
the court, at the instance of the prosecuting offi- 
cer. If, concluded Mr. R., there is: one article I 
put more reliance on than another, this is the very 
article. ar 

Mr. Beckley, the Clerk, read extracts from. the 
laws of Virginia on these two points. ` 

Mr. Jackson agreed that the conduct of the 
judge in ruling the party to trialat the same term, 
he was presented, was a high-handed, arbitrary 
proceeding; but that is the charge-contained in 
the sixth article which he much approved of; and 
should certainly vote for. But he had not been 
influenced, by anything said, to change his opin- 
ion; he should, therefore, vote against the fifth 
article. 


to close custody, or give bail for his appearance ; | indicted, and there being a difference between 
there is no other mode of avoiding imprisonment | presentment and indictment, it appears that the 
upon arrest.. Has there appeared any proof that | court had a discretion as to the time of trial; this 
Callender made an application to be bailed? If] howeverseemed to him to be the case. 
he did not, he could not be refused by the judge. | Mr. J. Ranpoupu replied by reading the war- 
Nothing of this kind has been heard in proof, and | rant, annexed to the articles of impeachment, in 
until then we ought to withhold our assent to the | which are the words “to answer a certain pre- 
latter part of the article. sentment found against him (Callender) by the 
. Mr. Nicnotson.—The laws. of Virginia rela- | grand jury.” 
tive to this point, if he recollected rightly, were | On the question that the House do agree to the 
that, in capital cases, a capias is ordered to issue | fifth of the said articles of impeachment, it was 
for the apprehension of the offender, but in cases | resolved in the affirmative—yeas 70, nays 45, as 
of crimes, less than capital, a summons, or other | follows: 
process shall issue. What is the practice in that] Ypas—Isaac Anderson, John Archer, David Bard, 
State? He had never understood that it was the George Michael Bedinger, Phanuel Bishop, Adam 
practice there to issue a capias for the apprehen- | Boyd, John Boyle, Robert Brown, Joseph Bryan, Wil- 
sion of small offences, but a summons to answer | liam Butler, Levi Casey, Thomas Claiborne, Christo- 
at the next court after the presentment. pher Clark, Joseph Clay, Matthew Ciay, Frederick Con- 
Mr. J. Rannotpu.—My friend (Mr. Nicnos- | rad, Jacob Crowninshield, Rich’d Cutts, John Dawson, 
son) is not mistaken in the law; and the practice, | William Dickson, John B. Earle, John W. Eppes, Wil- 
so far as he knew it, was what every reasonable | liam Findley, James.Gillespie, Peterson Goodwyn, An- 
man would suppose it ought to be, that is conso- | drew Gregg, J Hasbrouck, J. Heister, David Holmes, 
nant with the law itself. There are two distinct | Walter Jones, Nehemiah Knight, Simon Larned, Mi- 
species of crimes, one capital, the other not capi- | chael Leib, John B. C. Lucas, Andrew McCord, David 
tal. The first species is divided into treasons and | Meriwether, Nicholas R. Moore, Thomas Moore, Jere- 
felonies. The second contains all other lesser | miah Morrow, Roger Nelson, Anthony New, Thomas 
> ee : : Newton, jr., Joseph H. Nicholson, Gideon Olin, Beriah 
crimes. . For the: first, it is mentioned in the law p Tohn Randolph, Thomas M 
itself that a capias is the proper process; but in | Palmer, John Patterson, John “ancolpa, m. 


sas Randolph, John Rea of Pennsylvania, John Rhea of 
t ? y 
Aa it ee Boe one pee Tennessee, Samuel Riker, Thomas Sammons, Thomas 
) ; : g 


. : . ; Sandford, Eberiezer Seaver, James Sloan, John Smilie, 
of capias to capital Casos It also infers, that a ca- Henry Southard, Richard Stanford, John Stewart, Da- 
pias is not a process in cases under capital. If the | piq Thomas, Philip R. Thompson, Abram Trigg, Isaac 
court awarded a capias, then, in Callender’s case, | Van Horne, Joseph B. Varnum, Joseph Whitehill, 
they did what the law did not authorize them to | Alexander Wilson, Richard Winn, Joseph Winston, 
do, and which the practice in our State courts did | and Thomas Wynns. 
not warrant. Instead of this defence of thejudge,| Nays—Willis Alston, junior, Silas Betton, William 
he suspected the defence would be exonerating | Blackledge, John Campbell, William Chamberlin, Mar- 
the judge at the expense of the clerk, who issued | tin Chittenden, Clifton Clagget, Manasseh Cutler, 
the writ; that being the act of the clerk, they | Samuel W. Dana, John Daven ort, Thomas Dwight, 
would not hold the judge responsible therefor. It | James Elliot, Ebenezer Elmer, Calvin Goddard, Tho- 
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mas. Griffin, Gaylord Griswold, Roger Griswold, Seth 
Hastings, James Holland, David Hough, Samuel Hunt, 
John G. Jackson, William Kennedy, Joseph Lewis, jr., 
Henry W. Livingston, Thomas. Lowndes, William 
McCreery, Nahum Mitchell, James Mott, Thomas 
Plater, Samuel D. Purviance, Cesar A. Rodney, Eras- 
tus Root, John Cotton Smith, John Smith, Joseph 
Stanton, William Stedman, James Stephenson, Samuel 
Taggart, Benjamin Tallmadge, Samuel Tenney, Sam- 
uel Thatcher, George Tibbits, Peleg Wadsworth, and 
Marmaduke Williams. 
The sixth article being under consideration, 


Mr. Ropney.—As I intend to vote against this 
article of impeachment, I mean to assign my rea- 
sons in as few words as will enable me to be clear- 
ly understood. Ithas been admitted, on all sides, 
that such interesting proceedings as that in which 
we are engaged should be conducted with calm- 
ness and temper, void of every sensation arising 
from hostile passions; but particularly when we 
consider all the circumstances connected-with the 
object of this impeachment—a. man of talents 
placed in an eminent elevation of office, qualifie 
to ascertain the bearing of your evidence and 
testimony—too much caution cannot be used, and 
gentlemen are justified in their minute examina- 
tion into the relation between the charges and 
testimony upon which they are erected. 

I consider this article objectionable, because 
there is concealed within ita principle pregnant 
with mischief to this country ; if it be adopted, it 
will go to establish a principle most dangerous 
and oppressive. It goes so far as to say that the 
courts of the United States have criminal juris- 
dietion at common law. If gentlemen will attend 
to the article, they will observe that it cites the 
act of Congress establishing the judicial courts 
of the United States so far as relates to the regu- 
lations of the several States, and they are enacted 
to be the rules of decision of those courts in trials 
at common law; and then it goes on to charge 
Judge Chase with violating this very act. It is 
the act of Congress which gives life to the act of 
Virginia in the United States courts, and it says 
that the statute shall be enforced as on trials at 
common. law, The first Inquiry will be, what 
was the meaning of the Legislature in using the 
expressions “in trials at common law;” and to 
ascertain whether Callender was tried by the com- 
mon law, or under the sedition act? Law wri- 
ters are not more clear, precise, or correct, onany 
subject, than they are in their definition of the 
common law ; it is the unwritten law, as contra- 
distinguished from the statute law. A gentleman 
suggests to me that the common law mentioned 
in our statute is merely to mark the difference be- 
tween our admiralty and maritime jurisdiction. 
We usually refer to English authorities for an ex- 
planation of the technical words we borrow from 
them, and there we find that the common or un- 
written liw isso called to distinguish it from 
statute law; and this is the broad line laid down 
by Virginia herself in a declaration of her Legis- 
lature, drawn up by one of the greatest statesmen 
that ever that or any other country produced. 
They declare that the United States Government 


has no common law jurisdiction. All their pow- 
ers must be exercised in virtue of some statute 
made under the conditions of the Constitution. 
In casting our eyes over the Constitution we shall 
not find a syllable of the words “common law;” 
the first time it appears, it. is in the seventh 
amendment, relating to debts exceeding twenty 
dollars. 

The judiciary bill refers to the civil. jurisdic- 
tion of those courts, in cases between foreigners 
and citizens; but there is no where to be found a 
word that gives to the United States criminal ju- 
risdiction-at common law. Mr. Chase held this 
opinion himself, as you hear from the affidavit of 
Mr. Read, who, observing the attack upon Judge 
Chase in.the Wilmington Mirror, reminded him 
that the sedition act did not protect the judges 
from libel; they had no cognizance thereof, and 
it could not be punished but through the State 
courts. Even'in England they paid respect to 
this distinction. The first trial of Rinewick Wil- 
liams, commonly called the monster, for his abom- 
inable wickedness, in cutting women as they pass- 
ed him in the street; he was indicted under a 
particular statute, judgment was successfully 
arrested, though he was afterward indicted at 
common law for assault and battery, and con- 
victed. 

To make the allegation conform to the princi- 
ples, it should be said that Callender was tried by 
the common law. Where was the authority at 
common law? Callender’s was not a civil case, 
between a citizen of another State and himself. 
No; it was a criminal case, under a particular 
statute, and he was tried by statute law, not by 
the common law. He was confirmed in this opin- 
ion by the report of the case, where it appears 
that such eminent men as Mr. Hay and Mr. 
Nicholas preferred to rely upon an affidavit for a 
postponement rather than bring forward the stat- 
ute of Virginia, alleged to be decisive; they 
would hardly leave their client in the discretion 
of the court, when they had the strong language 
of the law that they should not try the cause at 
that term; their talents and vigilance forbid us 
for a moment to entertain the idea that the mat- 
ter had escaped their notice or recollection. 

These are the principal reasons which induce 
me to vote against the sixth article now under our 
consideration. 

Mr. J. Ranvowrn said, if he agreed in the con- 
struction which his friend from Delaware con- 
tended for, he would not be the last man to join 
him against the article. He would not support 
any act that would tend to sustain the pretension 
that Congress have criminal jurisdiction in com- 
mon law cases. If this construction could in any 
wise be put on this article, he here entered his 
protest against it, as well as against the doctrine 
itself. One of the first acts of the General Gov- 
ernment was, to establish judicial courts on the 
part of the United States; and let it be recollected 
that, besides the great national power vested in 
the courts by the Constitution, there were others 
vested in them of a peculiar nature. Their au- 
thority extended to cases between a State and 
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citizens of another State—between- citizens-of 
diferent States, and foreign States, citizens or 
subjects: It-was enacted that the laws of the sev- 
etal States, except where the Constitution, trea- 
ties, or statutes of the United States: shall other- 
wise require, shall be regarded as the rules of 
decision in trials at common law. It has always 
been held as a sound rule of construction that all 
the words ought to have efficacy, and, when this 
law of the United States gave life and vital spirit 
to the law of Virginia, it provided that in all cases 
at common law the rule of the State should gov- 
ern, but, in cases under a statute where rules of 
decision are otherwise provided, the law of the 
State shall not govern. Congress saw in the out- 
set the necessity of carrying into effect that great 
Constitutional power of establishing courts and 
regulating their mode of procedure. Instead, 
however, of establishing any mode of their own, 
they adopted the modes already existing in the 
several States, and there is no other mode except 
in cases of admiralty and maritime jurisdiction. 
If the laws of the State where the offence has been 
committed does not apply, what possible rule of 
procedure or decision could govern the court? In 
what manner is a criminal trial to be conducted? 
The 34th section, under any other construction, 
becomes absurd and nugatory. He did believe, 
that, by the 33d and 34th sections of the act es- 
tablishing the judicial courts, the laws of-the sev- 
eral States have been adopted by Congress in 
criminal as well as in civil cases. 

-But the Poner from Delaware asks us how 
we can believe this to be the just construction, 
when the able counsel assigned to the defence in 
this case failed to produce this law to the court, 
which would. have procured them the direct at- 
tainment of their end, without applying to the 
discretion of the court? To this he answered, 
he could not tell why they omitted to bring for- 
ward this objection. This was not his concern. 
It might, perhaps, have escaped their memory. 
But will it. be an objection, that, because they 
failed; we also should fail, who think this law has 
been violated... That the law of Virginia was the 
rule of conduct adopted in this case, is proved by 
every preliminary as well as subsequent step. If, 
then, they did not make this exposition of the law 
of the United States, why was the trial, in all 
other parts, conducted consonant with the laws 
of Virginia. He stated the case in another point 
of view. Although there is no common law ju- 
risdiction of the United States in criminal cases, 
yet there is in each State a peculiar common law 
generally drawn from England, but varied so as to 
suit their purposes. Suppose Virginia had never 
modified the common law of England as it relates 
to the law of descents, and suppose a claim brought 
in the United States court by a citizen of North 
Carolina for a tract of land in Virginia, (it will be 
admitted that Congress can make no law in rela- 
tion to descents,) how is the court to be governed ? 
—by the law of descents in North Carolina, or by 
that of Virginia, or by the common law of En- 
gland? Certainly they must conform their deci- 
sion to the rule of Virginia, where the land lies. 


Take this common law. doctrine, then, in any 
other sense than.as being in contradistinction to 
our admiralty and maritime code, and it has no 
basis for common law jurisdiction; Congress have 
none in criminal cases, as all such cases must be 
constituted crimes by a statute of Congress, pre- 
vious to their perpetration, and a statute or writ- 
ten law is the opposite of common, which is an 
unwritten law, made up of usages, time immemo-: 
rial. If it was established that this article tended 
in any shape to establish the exploded doctrine, 
that the United States had common law juris- 
diction in criminal cases, he would readily vote 
against the article. i 

Mr. Nıcuorson entertained no doubt but the 
term of common law expressed in the statute es- 
tablishing the courts of the United States, was 
used as a term of definition, and that it ought not 
to be construed to give the courts any additional 
jurisdiction, nor to abridge them of any they pos- 
sessed. He observed in other parts of the law, 
that the words common law are used to distinguish 
that mode of procedure from what was used in 
our courts of admiralty. In England, they had 
three district courts governed by three distinct 
modes of proceeding, under three laws. The 
common law courts, or the courts at Westmin- 
ister, and the chancery court, are governed by 
the common law. The admiralty courts are gov- 
erned by the civil law, and the ecclesiastical 
courts by the ecclesiastical law; but all and every 
one of these are governed by the statute law. But 
in their mode of proceeding, each has its own pe- 
culiar rules, yet they are all bound to conform to 
a statute, as if a statute had originally given them 
jurisdiction. In our own courts, he believed, it 
would be difficult to conduct trials without some 
provision as to the mode. Bills of exchange and 
promissory notes were not made current until the 
time of Queen Anne. The suit on these actions 
is still at common law, as was the case mentioned 
in the article. And, with the gentleman from 
Virginia, he asked in what manner a criminal 
can be prosecuted but by the rules of the common 
law, unless you have him to be tried by such ar- 
bitrary ones as the court may make at the time, 
in order to suit their own purpose? If it be true 
that we have no rules of proceeding established 
for our courts of justice, it is high time to set about 
making them. But the fact is, that rules are es- 
tablished, and the reason why they were establish- 
ed in the manner they are, is, that in this way 
Congress expected, and justly too, that they 
would give more satisfaction to their constituents 
to leave them to the rules of proceeding they had 
long been accustomed to, than they would by in- 
troducing a novel set of their own contrivance. 
And he sat down fully convinced that the circuit 
court was bound to proceed through the whole 
case by the rules established in Virginia. 

The sixth article was agreed to—yeas 73, nays 
42, as follows: 

Yeas—tIsaac Anderson, John Archer, David Bard, 
George M. Bedinger, William Blackledge, Adam Boyd, 
John Boyle, Robert Brown, Joseph Bryan, William 
Butler, Levi Casey, Thomas Claiborne, Joseph Clay, 
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Matthew Clay, Frederick Conrad, Jacob Crowninshicld, | ings; David Hough, Samuel Hunt, Joseph Lewis, jr., 
Richard Cutts, John Dawson, William Dickson, John | Henry W- Livingston, Thos. Lowndes, Nahum Mitch- 


B. Earle, Peter Early, John W. Eppes, William Find- 
ley, James Gillespic, Peterson Goodwyn, Edwin Gray, 
Andrew Gregg, Josiah Hasbrouck, Joseph Heister, 
James Holland, David Holmes, Walter Jones, William 
Kennedy, Nehemiah Knight, Samuel Larned, Michael 
Leib, John B. C. Lucas, Matthew Lyon, Andrew 
McCord, David Meriwether, Nicholas R. Moore, Tho- 
mas Moore, Jeremiah Morrow, Roger Nelson, Anthony 
New, Thomas Newton, jr., Joseph H. Nicholson, Gid- 
eon Olin, Beriah Palmer, John Randolph, Thomas M. 
Randolph, John Rea of Pennsylvania, John. Rhea of 
Tennessee, Samuel Riker, Thomas Sammons, Thomas 
Sandford, Ebenezer Seaver, James Sloan, John Smilie, 
Henry Southard, Richard Stanford, Joseph Stanton, 
John Stewart, David Thomas, Philip R. Thompson, 
Abram Trigg, Isaac Van Horne, Joseph B: Varnum, 
John Whitehill, Alexander Wilson, Richard Winn, Jo- 
seph Winston, and Thomas Wynns. 

Naxs—Willis Alston, Simeon Baldwin, Silas Betton, 
John Campbell, William Chamberlin, Martin Chitten- 
den, Clifton Claggett, Christopher. Clark, Manasseh 
Cutler, Samuel W. Dana, John Davenport, Thomas 
Dwight, James Elliot, Ebenezer Elmer, Calvin God- 
dard, Thomas Griffin, Gaylord Griswold, Roger Gris- 
wold, Seth Hastings, David Hough, Samuel Hunt, 
Joseph Lewis, jun., Henry W. Livingston, Thomas 
Lowndes, William McUrecry, Nahum Mitchell, James 
Mott, Thomas Plater, Samuel D. Purviance, Casar A. 
Rodney, Erastus Root, John Cotton Smith, John Smith, 
William Stedinan, James Stephenson, Samuel Taggart, 
Benjamin Tallmadge, Samuel ‘Tenney, Samuel That- 
cher, George Tibbitts, Peleg Wadsworth, and Marma- 
duke Williams. 

On the question that the House do agree to the 
seventh of the said articles of impeachment, it was 
resolved in the affirmative—yeas 73, nays 38, as 
follows: 

Yuas— Willis Alston, jr., Isaac Anderson, John Ar- 
cher, David Bard, George M. Bedinger, Adam Boyd, 
John Boyle, Robert Brown, William Butler, Levi Cascy, 
Thomas Claiborne, Christopher Clark, Matthew Clay, 
Frederick Conrad, Jacob Crowninshield, John Dawson, 
William Dickson, John B. Earle, Peter Early, John W. 
Eppes, William Findley, James Gillespie, Peterson 
Goodwyn, Edwin Gray, Andrew Gregg, Josiah Has- 
brouck, Joseph Heister, James Holland, David Holmes, 
John G. Jackson, William Kennedy, Nehemiah Knight, 
Simeon Larned, Michael Leib, J. B. C. Lucas, Andrew 
McCord, William McCreery; David Meriwether, Nich- 
olas R. Moore, Thomas Moore, Jeremiah Morrow, Ro- 
ger Nelson, Anthony New, Thomas Newton, jr., Joseph 
H. Nicholson, Gideon Olin, Beriah Palmer, John Ran- 
dolph, Thomas M. Randolph, John Rea of Pennsylva- 
nia, John Rhea of Tennessee, Samuel Riker, Cesar A. 
Rodney, Erastus Root, Thomas Sammons, Thomas 
Sandford, Ebenezer Seaver, James Sloan, John Smilie, 
Henry Southard, Richard Stanford, Joseph Stanton, 
John Stewart, David Thomas, Philip R. Thompson, 
Abram Trigg, Isaac Van Horne, Joseph B. Varnum, 
John Whitehill, Alexander Wilson, Richard Winn, Jo- 
seph Winston, and Thomas Wynns. 

Naxs—Simeon Baldwin, Silas Betton, Wm. Black- 
ledge, George W. Campbell, John Campbell, William 
Chamberlin, Martin Chittenden, Clifton Claggett, Ma- 
nassch Cutler, Samuel W. Dana, John Davenport, Tho- 
mas Dwight, James Elliot, Ebenezer Elmer, Thomas 
Griffin, Gaylord Griswold, Roger Griswold, Seth Hast- 


ell, James Mott, Thomas Plater, Samuel D. Purviance, 
John. Cotton Smith, John Smith, William Stedman, 
James Stephenson, Samuel Taggart, Benjamin Tall- 
madge, Samuel Tenney, Samuel Thatcher, George Tib- 
bitts, Peleg Wadsworth, and Marmaduke Williams, 


The eighth and last cf the said articles of im- 
peachment, being again read at the Clerk’s table, 
a division of the question on the same was called 
for;and on the question to agree to the first mem- 
ber of the said eighth article, in the words follow- 
ing, to wit: 

“Apr. 8. And whereas mutual respect and confidence 
between. the Government of the United States and 
those of the individual States, and between the people 
and those Governments, respectively, are highly con- 
ducive tothat public harmony, without which there 
can be no public happiness, yet the said Samuel Chase, 
disregarding the duties and dignity of his judicial 
character, did, at a circuit court, for the district of 
Maryland, held at Baltimore, in the month of May, 
one, thousand eight hundred and three, pervert his 


official’ right and duty to address the grand jury then 


and there assembled, on the matters coming. within the 
province of the said jury, for the purpose of delivering 
to the said grand jury an intemperate and inflammatory 
political harangue, with intent to excite the fears and 
resentment of the said grand jury, and of the good 
people of Maryland, against their State government and 
constitution—a conduct highly censurable in any, but 
peculiarly indecent and unbecoming in a judge of the 
Supreme Court of the United States ; and, moreover, 
that the said Samucl Chase, then and there, under 
pretence of exercising his judicial right to address the 
said grand jury, as aforesaid, did, in a manner highly 
unwarrantable, endeavor to excite the odium of the 
said grand jury, and of the good people of Maryland, 
against the Government of the United States, by de- 
livering opinions, which, even if the judicial authority 
were competent to their expression, on a suitable occa- 
sion and in a proper manner, were at that time, and 
as delivered by him, highly indecent, extra judicial, and 
tending to prostrate the high judicial character with 
which he was invested, to the low purpose of an elec- 
tioneering partisan :” 

It was resolved in the affirmative—yeas 74, 
nays 39, as follows: 

Yras—lIsaac: Anderson, John Archer, George M. 
Bedinger, Adam Boyd, John Boyle, Robert Brown, 
Joseph Bryan, William Butler, Levi Casey, "Thomas 
Claiborne, Christopher Clark, Joseph Clay, Matthew 
Clay, Frederick Conrad, Jacob Crowninshield, John 
Dawson, William Dickson, Peter Early, Ebenezer El- 
mer, John W. Eppes, William Findley, James Gilles- 
pie, Peterson Goodwyn, Edwin Gray, Andrew Gregg, 
Josiah Hasbrouck, Joseph Heister, James Holland, 
David Holmes, John G. Jackson, Nehemiah Knight, 
Simon Larned, Michael Leib, John B. C. Lucas, Mat- 
thew Lyon, Andrew McCord, William McCreery, Da- 
vid Meriwether, Nicholas R. Moore, Thomas Moore, 
Jeremiah Morrow, Roger Nelson, Anthony New, Tho- 
mas Newton, jr., Joseph H. Nicholson, Gideon Olin, 
Beriah Palmer, John Patterson, John Randolph, Tho- 
mas M. Randolph, John Rea of Pennsylvania, John 
Rhea of Tennessee, Samuel Riker, Cesar A. Rodney, 
Erastus Root, Thomas Sammons, Thomas Sandford, 


“Ebenezer Seaver, James Sloan, John Smilie, Henry 


Southard, Richard Stanford, Jos. Stanton, John Stew- 


761 


HISTORY OF CONGRESS. 


762 


Official Conduct of Judge Chase. 


H. or R. 


Decembsn, 1804. 


art, David Thomas, Philip R: Thompson, Abram Trigg, 
Isaac Van Horne, Joseph B. Varnum, John Whitehill, 
Alexander: Wilson, Richard Winn, Joseph Winston, 
and Thomas Wynns. : 

Nays—Willis Alston, jr, Simeon Baldwin, Silas 
Betton, William Blackledge, John: Campbell, William 
Chamberlin, Martin Chittenden, Clifton  Claggett, 
Manasseh Cutler, Samuel W Dana, John Davenport, 
Thomas Dwight, John B. Earle, James Elliot, Calvin 
Goddard, Thomas. Griffin, Gaylord Griswold, Roger 
Griswold, Seth Hastings, David Hough, Samuel Hunt, 
William Kennedy, Joseph Lewis, jr, Henry W. Liv- 
ingston, Nahum Mitchell, James Mott, Thomas Plater, 
Samuel D. Purviance, John Cotton Smith, John Smith, 
William Stedman, James Stephenson, Samuel Tag- 
gart, Benjamin, Tallmadge, Samuel Tenney, Samuel 
Thatcher, George Tibbits, Peleg Wadsworth, and Mar- 
maduke Williams. 

On the question that the House do agree to the 
second member of the said eighth article, as con- 
tained in the last clause of the report made by the 
Committee, in the words following, to wit: 

« And the House of Representatives, by protestation, 
saving to themselves the liberty of exhibiting at any 
time hereafter any farther articles, or other accusation 
or impeachment against the said Samuel Chase, and 
also of replying to his answers which he shall make 
unto the said articles, or any of them, and offering 
proof to all and every the aforesaid articles, and to-all 
and every other article, impeachment, or accusation, 
which shall be exhibited by them, as the case shall re- 
quire, do demand that the said Samuel Chase may be 
put to answer the said crimes and misdemeanors, and 


that such. proceedings, examinations, trials, and judg- 


ments, may be thereupon had and given, as are agree- 
able to law and justice :” 

It was resolved in the affirmative—yeas 78, 
nays 32, as follows: 

Yuas-—Willis Alston, jun, Isaac. Anderson, John 
Archer, George Michael Bedinger, William Blackledge, 
Adam Boyd, John Boyle, Robert Brown, Joseph Bry- 
an, William Butler, Levi Casey, Thomas Claiborne, 
Christopher Clark, Joseph Clay, Matthew Clay, Fred- 
erick Conrad, Jacob Crowninshield, John Dawson, 
William Dickson, John B. Earle, Peter Early, Ebe- 
nezer Elmer, John W. Eppes, William Findley, James 
Gillespie, Peterson Goodwyn, Edwin Gray, Andrew 
Gregg, Josiah Hasbrouck, Joseph Heister, James Hol- 
land, David Holmes, John G. Jackson, William Ken- 
nedy, Nehemiah Knight, Simon Larned, Michael 
Leib, John B. C. Lucas, Matthew Lyon, Andrew Mc- 
Cord, William McCreery, David Meriwether, Nicho- 
las R. Moore, Thomas Moore, Jeremiah Morrow, Roger 
Nelson; Anthony New, Thomas Newton, jun., Joseph 
H. Nicholson, Gideon Olin, Beriah Palmer, John Pat- 
terson, John Raridolph, Thomas M. Randolph, John 
Rea of Pennsylvania; John Rhea of Tennessee, Sam- 
uel Riker, Cesar A. Rodney, Erastus Root, Thomas 
Sammons, Thomas Sandford, Ebenezer Seaver, James 
Sloan, John Smilie, Henry Southard, Richard Stan- 
ford, Joseph Stanton, John Stewart, David Thomas, 
Philip R. Thompson, Isaac Van Horne, Joseph B. 
Varnum, John Whitehill, Marmaduke Williams, Alex- 
ander Wilson, Richard Winn, Joseph Winston, and 
Thomas Wynns. 

Nays—Simeon Baldwin, Silas Betton, John Camp- 
bell, William Chamberlin, Martin Chittenden, Clifton 
Claggett, Manasseh Cutler, Samuel W. Dana, John 
Davenport, Thomas Dwight, James Elliot, Calvin God- 


dard, Thomas Griffin, Gaylord Griswold, Roger Gris- 
wold, Seth Hastings, Samuel Hunt, Joseph Lewis, 
jun. Henry W. Livingston, Nahum Mitchell, James 
Mott, Thomas Plater, John Cotton Smith, John Smith, 
William Stedman, James Stephenson, Samuel Taggart, 
Benjamin Tallmadge, Samuel Tenney, Samuel Thatch- 
er, George Tibbits, and Peleg Wadsworth. 
And then the main question being taken that 
the House do concur with the select committee 
in their agreement to the said articles of impeach- 
ment, as originally proposed, and hereinbefore re- 
cited, it was resolved in the affirmative.. 
Mr. Nicnotson moved the following resolution: 
Resolved, That: Managers be appointed, by bal- 
lot, to conduct the said impeachment on the part of this 
House. i ; oe ; “tind 
The House proceeded to take the said motion 
into consideration; when, an adjournment being 
called for, the House adjourned. 


Wepnespay, December 5. 
On motion, it was 

Resolved, That the Committee of Commerce 
and Manufactures be directed to inquire whether 
any, and, if any, what, further provision is neces- 
sary to be made, by law, for carrying into effect 
the tenth article of the Treaty of Friendship, 
Limits, and Navigation, with Spain, so far as re- 
lates to exemptions from duties, charges, and fees, 
arising upor the whole or any part of the cargo 
-of such Spanish vessels as may be wrecked, found- 
ered, of otherwise damaged, on the coasts or with- 
in the limits of the United States, where, from the 
insufficiency of the vessel, it becomes necessary 
to export or relade the same upon our bottoms, 
and that the committee have power to report by 
bill or otherwise. 


IMPEACHMENT OF JUDGE CHASE. 


The House resumed the unfinished business of 
yesterday, viz: the appointment of Managers to 
conduct the impeachment of Samuel Chase, one 
of the Associate Justices of the United States, and 
having directed that the number should consist of 
seven, the House proceeded to ballot for the same ; 
and upon examining the ballots the following six 
members were elected, having a majority of the 
whole number of votes, viz: Mr. J. RANDOLPH, 
Mr. Ropney, Mr. Nicnotson, Mr. Harty, Mr. 
Boys, and Mr. NELSON. 

The House then proceeded to ballot for the 
seventh Manager, and it appearing that Mr. G. 
W. CAMPBELL had the plurality of votes given in, 
but not a majority, - 

The Speaker, supposing that the rules of the 
House in the case of committees chosen by ballot 
was applicable to that of Managers, declared Mr. 
GQ. W. CamPBELL duly chosen. 

A conversation arose respecting the precedents 
on this subject, in which it was apparent that on 
all former occasions a majority of the votes had 
been given in favor of each Manager; but this 
appeared in the instance of the impeachment of 
Judge Pickering, rather from the recollection of 
gentlemen who spoke on the subject than from 
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Mr. Spraxer had not recollected how the elec- 
tion was conducted, but he should not regret an 
appeal to the House on his decision. 

Mr. J. Ranpoura, impressed with respectful 
sentiments of the understanding and integrity of 
the SPEAKER, would be the last man to appeal 
from his decision; but for the purpose of prevent- 
‘ing what either had heretofore taken place, and 
what may hereafter take place, in case of such 
decisions, involving the House or individual mem- 
bers in very unpleasant situations, he would move 
an appeal to the House from the decision of the 
Chair. 

The question was immediately taken, and 25 
voted in favor of the Speaxer’s decision, 50 voted 
against it; of consequence, the decision was re- 
versed. 

And the House proceeded to ballot a third time, 
but no member had a majority. Ata fourth bal- 
lot. the result was the same. On the fifth ballot 
Mr. G. W. Campseci had a majority, and was 
declared to be duly elected. 

On motion of Mr. Nicno.son, it was. 

Resolved, That the articles agreed to by this 
House, to be exhibited in the name of themselves 
and of the people of the United States, against 
Samuel Chase, in maintenance of their impeach- 
ment against him for high crimes and misde- 
meanors, be carried to the Senate by the Mana- 
gers appointed to conduct the said impeachment. 

Ordered, Thata message be sent to the Senate 
to inform them that this House have appointed 
Managers to conduct the impeachment against 
Samuel Chase, one of the Associate Justices of the 
Supreme Court of the United States, and have 
directed the said Managers to carry to the Senate 
the articles agreed upon by this House to be ex- 
hibited in maintenance of their impeachment 
against the said Samuel Chase; and that the 
Clerk of this House do go with the said message. 


Tuurspay, December 6. 

The Srpaxer laid before the House a letter from 
the. Governor of the State of Virginia, enclosing 
a return of the election of ALEXANDER WILSON, to 
serve in this House, as a Representative for the 
said State, in the place of ANDREW Moors, ap- 
pointed a Senator of the United States; which 
were referred to the Committee of Elections. 

Mr, CLAIBORNE, from the committee appointed 
on the sixteenth ultimo, presented a bill making 
farther provision for extinguishing the debts due 
from the United States; which was read twice, 
and committed to a Committee of the Whole on 
Monday next. 

Mr. Newson, from the committee to whom was 
referred, on the nineteenth ultimo, the petition of 
Samuel Carson, of the town of Alexandria, in the 
District of Columbia, made a report thereon; 
which was read, and considered: Whereupon, 

Resolved, That a bill be brought in, agreeably to 
the prayer of the said petition ; and that Mr. Nex- 


son, Mr. Jones, and Mr. THATCHER, do prepare 
and bring in the same. 


A Message was received from the President of} 


the United States transmitting a report of the 
Surveyor of the Public Buildings at Washington. 
The Message was read, and, together with the pa- 
pers, ordered to lie on the table. 


PRESERVATION OF PEACE. 


The House resolved itself into a: Committee of 
the Whole on the bill for the more effectual pre- 
servation of peace in the ports and harbors of the 
United States, and in the waters under their ju- 
risdiction. 

Mr. R. Griswotp had doubts respecting the 
propriety of several parts of the second section, 
and he wished the gentleman who reported the 
bill would explain the intention of them. If he 
understood it, the section made a provision for the 
warrant of the State officer to arrest an offender 
who shall have fled on board an armed foreign 
vessel, and in. order to give aid to the process of 
the State, provision is made to call in the United 
States authority, to call out the militia to secure 
the execution of a State warrant. The Consti- 
tution gives to Congress the power of calling forth 
the militia to execute the laws of the Union, sup- 
press insurrections, and repel invasions.. Here is 
an express authority given to Congress to aid 
civil officers by the militia in executing the laws 
of the Union; but it is silent as to the calling in 
the aid of the militia to execute the laws of a 
particular State. If there is any part of the Con- 
stitution from which gentlemen infer that Con- 
gress possess authority, he would be glad they 
would point it out, as he had never heard of it 
before. 

Another part of which he doubted was this. 
He had already said that the State officer was to 
be aided in the execution of a State warrant be- 
yond the jurisdiction of the State; if the officer 
goes out of his jurisdiction he goes beyond. his 
authority ; consequently he acts without any au- 
thority. Now the last part of the section de- 
clares that if any person shall be killed in resist- 
ing the civil authority in a place not within the 
body of the county, but within the jurisdiction of 
the United States, it shall be justified. Why in- 
troduce this provision? Again, it is declared that 
if any of those concerned in making the arrest be 
killed in the place not within the body of a coun- 
ty, but within the United States jurisdiction, 
those engaged in resisting the civil authority shall 
be punished as in cases. of felonious homicide. 
The sheriff not being invested with any power to 
make arrests out of his proper county, if he does 
so, and commits homicide, why justify him? 
Why should he not besubjected to the same pun- 
ishment as others who commit the crime of hom- 
icide? If the sheriff, or one of his party, following 
a person out of his county into some other place 
within the jurisdiction of the United States or 
any other place out of the limits of his legal 
bounds, and is resisted in making his arrest, the 
arrest being illegal and without the county, the 
resistance may be legally justified. If these ob- 
jections are unfounded, the gentleman will be 
good enough to show in what; and at the same 
time we shall be glad to hear what are the rea- 
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sons for the 
of the bill. : 
Mr. NicHotson admitted there might be some 
difficulty in the provisions of the section, but he 
flattered himself they might be gotover. Hecon- 
sidered this‘as the most important part of the bill, 
‘and he wished to preserve it in ordér to prevent 
or punish in future the offences which had last 
‘year been. committed with impunity. From the 
information he had received, the greater part 
of the offences committed last summer were com- 
mitted in the body of a county ; those particu- 
larly which universally excited the most. indigna- 
tion of the citizens of the Union, were committed 
-either in: the body of a’ county or within the 
jurisdiction. of a State; some were committed 
within the jurisdiction of the United States, but 
‘the greater part were committed in the places be- 
fore. mentioned. Hence, it becomes necessary 
that some provision should be made for taking 
‘offenders, when the strength of a county or.State 
is insufficient to arrest them. The objections of 
the gentleman from Connecticut are two-fold; 
first that we have no Constitutional authority 
to call out the militia to execute the State laws ; 
next, that a State officer has no authority to go 
beyond the jurisdiction of the State to execute 
his State process: On the first point Mr. N. had 
-entertained strong doubts himself, when contem- 
plating the subject; but on looking into the Con- 
stitution again, there did not appear to beso much 
room for doubting as he had rst apprehended. 
The Constitution provides that. Congress shall 
have powet to call forth the militia to execute the 
‘Jaws of the Union, &c: The laws of the Union 
may be exclusively considered the laws passed 
by Congress. But may not the laws of every 
State be also considered as laws of the Union ? 
Every State formsa part of the Union. How far 
a State has the power to call out the militia for 
the purpose of executing its State laws, he could 
not determine, but it appears that Congress have 
‘the power to call forth the militia, not only to 
execute the laws passed by Congress for the whole 
Union, but to execute thelaws passed by each State, 
as each State is a part of the Union; the whole 
forming one confederacy, the whole are interested 
in the due execution of the laws of each. 

The subsequent part of the Constitution pro- 
vides for suppressing insurrection; and he asked if 
insurrections might not be against the authority of 
the State, as well as-against the United States, 
and he further asked if a resistance to the civil au- 
thority about to execute process may not be term- 
ed an insurrection, when a process is issued under 
the authority of a State, as it would be, if the 

rocess issued under the authority of the United 
States. If the Northampton insurrection had 
arisen from opposing the execution of process 
from the State of Pennsylvania under its own 
laws, instead of opposing the process issued from 
the district of Pennsylvania under the law of the 
Union, would it not have been as much an insur- 
rection against the authority of the State, as it 
was against the United States? He thought, upon 
the fullest consideration he had been able to be- 


propositions contained in this part 


stow on the subject, that in passing this section 
-we should not overleap the boundary of the Con- 
stitution, believing the laws of every State to be 
apart of the laws of the Union. 

. The second objection may perhaps excite some 
doubts in the minds of some gentlemen; but he 
begged leave to suggest a case that might happen, 
and probably will happen, in which he thought a 
State-officer would be justified in going beyond 
the boundary of a State to execute his process. 
The body of the county of New York extends 
a the water to the northeast end of Staten 
Island ; from there to Sandy Hook, is not in any 
county, but within the jurisdiction of the State. 
If the crew of a vessel lying below Staten Island 
should come up to the city of New York and com- 
mit outrages upon the citizens—say, should perpe- 
trate murder, this is an offence-against the State ; 
the United States could issue no process in this 
ease. The State officer therefore issues his; the 
sheriff proceeds to serve it, the crew leap into their 
boat, push off, row down below Staten Island and 
get on board their armed vessel; would not the 
sheriff be authorized to pursue them, even if they 
went without the Hook? He believed he would 
be justified in doing so; but he acknowledged it 
would not be proper to pursue them into Jersey ; 
because the Constitution makes provision for the 
pursuit of fugitives from justice seeking an asy- 
lum in another State; but he might pursue and 
take the offender within the limits-of the United 
States. He is offending against no jurisdiction, 
but pursuing an offender against a State law, 
which isa part of the United States. To illus- 
trate farther, he stated that Congress had the right 
to authorize a State officer to execute State pro- 
cess within the territory of the United States. 
Have they not the power to authorize an officer 
of the State of Maryland or Virginia to execute 
a State process within the Territory of Columbia ? 
There is nothing in the Constitution, nor‘in the 
acts of cession, ‘that prevents us. If then we au- 
thorize State process to run into the District of 
Columbia,:shall-a murderer or fugitive from jus- 
tice’ take refuge here, and escape punishment, 
because he is beyond the limits of the State in 
which the offence was committed? He trusted 
that such a result would not be contended for: 
but that every gentleman would aid the object of 
the bill, which was to prevent in future the com- 
manders of foreign armed vessels from insulting 
American shipping in our ports and harbors, or 
in the waters under the jurisdiction of Congress. 

Mr. R. Griswotp.—The remarks of the gentle- 
man have not proved to my mind that I was mis- 
taken. He supposes, in respect to the first idea I 
suggested, that Congress has a right under the 
Constitution to eall out the militia to execute the 
laws of a State, because a State being part of the 
Union, so are its laws.a part of the laws of the 
Union. If this proposition is true, if the laws of 
a State are the laws of the Union, they must bind 
the Union, for it is the nature of laws to bind 
those upon whom they operate. Now will that 
gentleman tell me that the laws of a particular 
State are obligatory upon the whole Union? The 
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Constitution does not: bear along his idea ; it only 
means that the laws passed by Congress are the 
laws of the Union. Of course no power is given 
by the Constitution to call forth the militia to 
execute the laws of a particular State. He con- 
ceives that under that part of the Constitution 
making provision against insurrections, Congress 
might call forth the militia to suppress an insur- 
rection against the authority of a State. Be that 
as it may, this bill does not contemplate calling 
out the militia for that purpose. It merely con- 
fines itself to the execution of a magistrate’s war- 
rant; therefore that part does not authorize the 
passing of a law of this kind. Mr. G. was aware 
that the militia might be drawn out to aid the civil 
arm, where it could not effect its object with the 
assistance of the posse comitatus. But he had 
always thought that the Executive of the State 
authority was the proper organ to call forth the 
militia to execute their own laws. And are the 
States to be now deprived of this.power? By 
the Constitution, Congress have the power of or- 
ganizing, arming, and disciplining the militia, and 
of governing such part of them as may be em- 
ployed in the service of the United States; but to 
the States is reserved the appointment of officers, 
and training, and he had ever understood that the 
States had the right of commanding their own 
militia and calling them forth to execute their 
own laws. This being the case, where is the 
necessity for Congress undertaking to legislate on 
this point? The States having competent author- 
ity for the purpose, why not leave it tothem? If 
any States should think it necessary to call out 
the militia, they could do it with as much de- 
spatch and as effectually as the United States; 
and all of them, he believed, had laws for the 
purpose. If any of them had not, they would 
soon pass them if they saw their necessity. 

To the second objection the gentleman has re- 
plied; but it cannot be conceived that a sheriff 
haviog a warrant can ever be justified in going 
out of his jurisdiction to execute it. He admits 
that the warrant shall not run into the State of 
Jersey; not because the Constitution provides for 
reclaiming the offender, but because the jurisdic- 
tion of New York does not extend to the State of 
New Jersey. If this isa reason in that case, it 
must be a reason in this, and a sheriff cannot go 
within the jurisdiction of the United States to 
execute his warrant any more than he can go into 
that of a neighboring State. It is, perhaps, com- 
petent to Congress to pass a law to return an 
offender that has fled from justice within their 
territory; but they cannot extend the State process 
beyond what the State itself directs. ‘They may, 
perhaps, be authorized under the authority of ex- 
clusive legislation, to pass a law directing offend- 
ers who seek an asylum in the District of Colum- 
bia, to be delivered up to an offended State. But 
that is not the object of the present bill, nor is 
there any provision of the kind contained therein. 
Entertaining these sentiments he moved to strike 
out the second section. 

_ Mr. Nicnotson.—The gentleman does not con- 
sider the laws of the particular States as part of 


the laws of the United States, because they are 
not obligatory over the whole Union. Mr. N. 
alleged that a law passed by a State, conformable 
to its constitution, was as obligatory over all the 
people of the Union who went into that jurisdic- 
tion, as a law passed by Congress was obligatory 
over the whole people who resided within the 
United States. The laws passed for the govern- 
ment of the District of Columbia were also bind- 
ing over the whole Union, though they did not 
operate upon any person but those who are within 
the ten miles square. So the laws of every par- 
ticular State are binding on-the Union pro tanto, 
for as much as they extend to. But the gentle- 
man makes no remarks upon my second observa- 
tion, that the United States have a right to allow 
the officers of a particular State to execute their 
warrants within the exclusive territory and juris- 
diction of the United States. The Constitution 
does not prohibit us from exercising this authority 
any more than-the constitution of any State pro- 
hibits its. Legislature from granting a similar in- 
dulgence to its neighbor. If New Jersey-was to 
pass a law authorizing the officers of New York 
to pursue an offender and arrest him in the State 
of New Jersey, could it be complained of, or 
would it be said that the act of a sheriff making 
such an arrest was illegal, and that resistance 
would be justifiable? In fact, Virginia and Mary- 
land have actually such a mutual regulation, and 
a person escaping from justice may be arrested by 
the officer under process from either State. 

Mr. J. Ranpowru said there undoubtedly were 
difficulties arising out of this subject, but gener- 
ally they had been satisfactorily answered by his 
friend from Maryland, (Mr. Nicwotson.) The 
situation of the United States in relation to the 
individual States, it is well known, differs from 
that of every other Government under the sun. 
The waters in our harbors are generally under 
the jurisdiction of the State Governments, while 
the mouths of those harbors are under the juris- 
diction of the United States. And if the position 
is true that the United States cannot authorize a 
State officer to execute his process, when an 
offender shall have escaped into the waters under 
the United States jurisdiction, the case is irreme- 
diable. And it will be known that the most dar- 
ing outrages committed within a State are to be 
passed by with impunity if the criminal escapes 
beyond the State boundary into that of the Union. 
This was a doctrine to which he never could ac- 
cede. He saw no good reason why a State might 
not as well have the privilege granted of execut- 
ing its process within the jurisdiction of the Uni- 
ted States, as of reclaiming offenders flying from 
justice into other parts of the Union. He deemed 
it pradent to fortify the arm of the State with 
the strength of the United States. There is, how- 
ever, one part of the clause that had not been sat- 
isfactorily supported to his mind. He did not 
understand how the Congress could enjoin it upon 
a magistrate to call out the militia to execute a 
State warrant. He was not satisfied either as to 
the right, the constitutionality, or propriety of the 
measure. The Constitution, when it speaks of 
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calling out the militia, confines the object to three 
things: to execute the laws of the Union, to sup- 
press insurrections, and repel invasions. Con- 
gress-may call forth the militia to execute the 
laws of the United States, but not to execute the 
laws of a particular State. The States individ- 
ually.have the right to call forth the militia of 
their own States to execute their own laws, and 
the United States have also the power to call 
forth the whole militia of the United States to 
execute the laws of the Union. He had no doubt 
of the propriety of giving the States authority to 
execute their process within the limits of the 
United States jurisdiction; but he doubted ex- 
tremely the authority of Congress to call out the 
militia for the purpose mentioned in the pill; that 
he conceived to belong to the State authority, and 
the State alone was competent to its execution. 

. The doctrine of the gentleman (Mr. R. Gris- 
WOLD) on another point was not so correct. It 
will be recollected that the individual States 
could neither raise an army nor create a fleet; yet 
armed vessels may commit, in our waters and in 
our ports and harbors, the most violent outrages 
upon the persons and property of the citizens; 
and this miserable quibble is to enable them to 
elude a nation’s justice. We cannot, we are told, 
extend the jurisdiction of a State, nor aid her 
with the national force; surely the lives and for- 
tunes of our citizens are not thus tamely to be 
sacrificed. 

Suppose murder to be committed in the harbor 
of New York by a-eitizen or a foreigner not be- 
longing to an armed vessel. This may be con- 
sidered as a crime against the State, and which 
the State authority is competent to punish. But 
if murder is committed by the crew of an armed 
vessel, is not such an armed force equivalent to 
an invading foe? If a man came from Canada 


into Vermont, and was to commit a similar out-. 


rage, would not the civil power of the State ap- 
prehend him, and punish him with death, if his 
crime was of such enormity as to require it? And 
shall an armed vessel be permitted to outrage the 
person and property of our citizens on the Atlan- 
tic shores because she has the strength? He 
would be glad to see a remedy more complete 
than the one mentioned in this bill. He would 
like to see such a force repelled by force, not by 
the civil arm. He would like to see the armed 
vessels employed in disturbing our peaceable com- 
merce blown out of the water. He wished to 
see our American officers and seamen lying yard 
arm and yard arm in the attack, and the question 
of peace or war staked on the issue, if the conduct 
of such marauders was justified by the Govern- 
ment of the nation to which they belonged. This 
language may appear different from what he had 
constantly used ; but our situation was also differ- 
ent. Heretofore he was not disposed to engage 
in hostilities for the protection of our navigation ; 
but we then had no maritime force. We have 
since created one. If we had no Navy, we could 


would struggle till the whole of our marine was 
annihilated, if in the contest Britain should not 
leave us a single ship. Though we lost all, we 
should not lose our national honor; though we 
should not beat her on the ocean, we should save 
our reputation. But.to suffer insult to be added 
to injury, is indeed a degradation of national 
honor, and ought never to be borne with, let it 
come from any nation whatever. 

Mr. R. Griswoup did not say that Congress 
had not power to authorize the individual States 
to send their process into the territory under the 
jurisdiction of the United States. That point 
could not be a question.on this bill, because that 
power is no.where proposed. to be given. The 
objection was, that without having given the 
State power to send its process within the United 
States jurisdiction, you say that if the person 
making the arrest, or the person intended to be 
arrested, shall be killed within the jurisdiction of 
the United States, it shall be justified; or if any 
person aiding the sheriff be killed by those resist- 
ing the civil authority, they shall be punished as 
in cases of felonious homicide. He was desirous 
that some efficacious mode of resisting or repel- 
ling the aggressions upon our commerce should be 
adopted, and the peace and security of our coun- 
try effectually secured for the future. 

Mr. Ex.iot.—The question has some traits of 
peculiar importance, and it would be desirable at 
all times to ‘harmonize the conflicting claims. of 
the State and General Governments. He could 
have wished that the doubts upon his mind had 
been dispelled by the ingenious explanation of 
the gentleman from Maryland, (Mr. Nicuoson.) 
But instead of being dispelled they were mate- 
rially strengthened by his observations. We are 
told that the laws of the Union embrace the laws 
of the individual States. That the Constitution 
gives us power to call forth the militia to execute 
the laws of the Union; but it no where says that 
we may call forth the militia to execute the laws 
of the particular States. Are the State laws then 
laws of the Union? One gentleman afhrms that 
they are, and another gentleman denies it. Let 
us inquire for a moment what is the meaning of 
the phrase, Union. The first paragraph of the 
Constitution says, We the people of the United 
States, in order to form a more perfect Union. 
Again, new States may be admitted by Congress 
into this Union; and in section 4, article 4, the 
United States shall guarantee to every State in 
this Union a republican form of Government. 
Surely it means the combination of the whole, 
and those only are the laws of the Union which 
are made by the representatives of the whole 
Union. If the laws of the individual States are 
laws of the Union, because a State isa part of the 
Union, then every by-law of every city, borough, 
town, or corporation in the United States are laws 
of the Union, for these also are parts of a State 
in the Union. How stands the question now ? 
By the Constitution you have no power to exe- 


not meet them on the ocean; but having one, he | cute a State law; yet you assume that power if 
would apply it to the best purpose—that of effica- | you pass this bill, It is said the State laws are 
ciously defending our ports and harbors—and i binding over the Union. They are only binding 


8th Con. 2d Szes.—25 


mi 


HISTORY OF CONGRESS. 


772 


H: or R. 


Preservation of Peace. 


DECEMBER, 1804. 


on those who reside or come within the limits of 
the State, and not on citizens residing and re- 
maining in other States without their limits. An 
inhabitant of Jersey is not bound by the laws of 
New York while he remains on this side of the 
North river. You might as well say that the 
State laws were binding upon the universe, for a 
State is a part of the universe. 

Mr. J. Cuay suggested to Mr. R. GriswoLp to 
vary his motion, so as to strike out only that part 
of the section which related to the call of the 
militia by a State magistrate, and let all that re- 
lates to the Army and Navy stand. For although 
a State had the power of calling out its own 
militia to enforce the execution of her own laws, 

et she could not call upon the regular troops or 

avy of the United States, and this force he con- 
sidered as a necessary aid in the cases alluded to 
in the bill. : 

Mr. R. Grisworp intended, if the section was 
struck out, to introduce a new one in its stead, 
declaring that the State process may be executed 
within the jurisdiction of the United States on 
the seaboard, and then adding a permission to the 
State to call in the aid of the Army and fleet of 
the Union. 

Mr. J. Rannourn asked if he understood the 
gentleman right. Did he mean to authorize the 

tate officer to execute his process within the 
United States jurisdiction, and make the killing 
of the officer or his assistant a felonious homi- 
cide ? 

Mr. R. GriswoLo meant to give the power to 
the State officer expressly, and in that case, if re- 
sistance be made, most indubitably it is felonious 
homicide. 

Mr. NicHoLson was not convinced by anything 
which had been said, that Congress have not the 
authority to call out the militia in order to secure 
the execution of the State laws; but he was not 

encrally tenacious of his opinions, and he would 
fe the last man in the world to give his assent to 
the assumption of powers not granted by the Con- 
stitution, and if any reasonable doubt existed he 
would certainly refrain from pressing the ques- 
tion. He had no objection to the alteration pro- 
-posed by the gentleman from Pennsylvania, (Mr. 
Cray,) but he could not consent to strike out the 
whole section, as he conceived it gave the very 
authority contended for by the gentleman from 
Connecticut. He wished the bill to be rendered 
as efficacious as possible, and in order to remove 
the objection raised by doubts as to the constitu- 
tionality on account of calling forth the militia, 
he was willing to strike that part from the bill. 

Mr. G. W. Camppetu.—This section contains 
a principle of much importance, although not yet 
touched upon by any of the gentlemen who have 
engaged in the discussion; and the manner in 
‘which the House may now decide thereon will 
goto fix a precedent upon which the freedom and 
independence of the individual States may be 
placed in jeopardy. 
~The first object in the section is to authorize a 
State officer, acting under the State authority, to 
go beyond the limits of such, and of course be- 


yond its jurisdiction, to execute State process 
upon an offender escaping from justice. He did 
not believe that the United States were compe- 
tent to give such authority, or that the United 
States could extend the laws of the several States 
beyond the boundaries of the State for which 
they had been enacted. For this reason he meant 
to oppose giving this authority to a State officer, 
but he would be clearly in favor of making such 
provision as would more effectually preserve 
peace in the ports and harbors and waters of the 
United States, and at the same time remove the 
doubts suggested by gentlemen on both sides. He 
would be for introducing into the bill, instead of 
the present section, a provision, that when such a 
crime shall have been committed, and the party 
charged had escaped into the United States ju- 
risdiction, the State officer having received the 
State process might exhibit the same to a proper 
officer of the United States, who should issue a 
new warrant, and upon such warrant the offender 
escaping should be arrested. This he conceived 
to be the only mode in which Congress had a 
Constitutional right to reach their object, or to 
aid the State government in apprehending offend- 
ers. He was clearly of opinion that the powers 
of a sheriff could only correspond with those 
vested by the writ, which never did more than 
command the person to be taken, if he be found 
within your bailiwick or county; if you extend 
his powers in the manner contemplated in the 
bill, the State officers of Philadelphia will be 
despatched with State process to execute in 
Charleston. 

He had always been of opinion that each State 
had a right to call out its own militia to carry 
into effect their own laws, and that the United 
States cannot require it of any State officer to 
call forth the militia to carry into effect the laws 
of such State; but he was also of opinion that 
Congress may authorize a State officer to call 
upon the United States officers to aid in the ap- 
prehension of fugitives from justice; but here we 
could only authorize them, and not compel them 
to make such call; if we could, we should anni- 
hilate the very existence of the State govern- 
ments, This provision being made he would go 
further, though he was not willing to authorize 
every justice of the peace to call to his aid the 
military and naval forces of the United States, 
yet he was inclined to draw out this force when- 
ever it became necessary under the direction of a 
proper officer to carry into execution a State pro- 
cess, where a State was incompetent to that object. 

He would briefly mention another objection. It 
was to that part of the section which relates to 
punishment in case of resistance. He conceived 
this to be altogether unnecessary. When the 
United States authorize their officer to execute 
a process, he is armed with all the requisite power 
for its accomplishment; and as long as he acts 
within the authority given to him he will be jus- 
tified in his conduct; and all who oppose him 
will be guilty of such crime as is known to the 
laws in the quarter where opposition may be 
given. This part of the bill appeared to him to 
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þe-uñnecessary; and if unnecessary it would. be | 
found also inconvenient. Whether the killing of | 
the officer or his assistants was-murder or man- 
slaughter would be determined by the facts, and 
the punishment in either case would be found 
under the State law, adopted from the English 
law, to which a court would have to turn for its 
decision. 

Mr. Nicnoxson wished that gentlemen, before 
they found fault with the bill, would pay a more | 
particular attention to its provisions. The gen- 
tleman last up had supposed this bill enjoined 
upon the State officer, as a duty, that he should 
call in the aid of a military force to execute the 
State laws... That was not the case; the bill only. 
says it shall be lawful for him so todo. It was 
observed some days since that our statutes affixed 
a punishment to the offence of resisting a civil 
process, consisting of fine and imprisonment; but 
this being a different crime when attended with 
killing, it became necessary, in order to remove 
doubts as to what punishment should be inflicted, 
that it be simplified and expressed in the law | 
itself. He held himself ready’ to agree to the 
amendments suggested by the gentleman Rom | 
Pennsylvania, (Mr. Cuay,) which he expected | 
would satisfy every member, except the gentle- | 
man last up from. Tennessee. l 

Mr. Newson took this opportunity of expressing, 
in the most public and most explicit manner, that 
he should on all occasions vote against every: 
measure which went to aggrandize the power of 
the United States at the expense of the individual 
State governments, or the authority of the people. 
It:is‘at this day admitted that the General Gov- 
ernment have no other powers of jurisdiction than 
what are granted. by the people in the Constitu- 
tion; that the powers not delegated therein, or 
prohibited by it to the States, are reserved to the 
States respectively, or tothe people. The section 
before the committee contains two important 
regulations—one of which he considered as just 
and proper; the other not, as warranted by the 
Constitution, Nay, it would be a'direct infringe- 
ment upon the rights of the individual States. 
The section contemplates giving authority to the 
State officers to call out the militia of the State 
to. execute its own laws, and thereby take the 
command of that force out of the hands of the 
Executive authority, where the State constitu- 
tions generally placed it.. He admitted the right 
of Congress to call forth the militia in cases of 
invasion or insurrection, and to: execute the laws 
of the Union ; but exclusively of these cases au- 
thorized by the Constitution, he was bold to say 
Congress had no right to interfere with calling 
the militia into service. The command of the 
militia he considered as a sovereign power, and 
as such it could not be exercised by two sovereign 
authorities, as that would destroy the very idea 
of sovereignty, which was an exelusion of all 
other authority than one; the State Executive 
could not call forth the militia, and the Congress 
exercise. the like power at the same time. He 
should always hold up his hand against such in- 
terference with the State sovereignties, or an as- 


sumption of power by Congress in this case, as 
well as other analogous cases. 

Some gentlemen have entertained doubts whe- 
ther Congress have power to authorize a State 
officer to execute process within the United States 
jurisdiction ; if Congress have exclusive jurisdic- 
tion, it is competent for them to point out the 
manner in which it shall be conducted, and the 
persons by whom.: The States of New York 
and Connecticut may mutually agree that the 
process of each State may take effect in the other. 
This.is a principle so plain that it cannot-be 
doubted, and it never ought to have been doubted 
but what Congress may in like manner permit a 
State process to be executed within its exclusive 
jurisdiction. S 

His colleague (Mr. NrcuoLson) had madè a 
distinction on enjoining it upon a State officer to 
call out the militia, and said that only gave him 
the power to do so if he deemed it requisite. It 
is true that it is not enjoined as a duty, but it is 
nevertheless equally true that you assume to take 
away the power of a Governor of a State, and 
give the authority toa justice of peace, intended 
by the State constitutions to be exclusively with- 
in Executive and Legislative control. He should 
therefore vote in favor of striking out that part 
of the section, giving to judges or justices the 
power of calling out the militia, while he meant 
to favor that part extending the power-to the 
civil officer of the State to make an arrest with- 
in the territory of the United States, or waters 
under its jurisdiction, in cases of fugitives from 
justice. 

Mr. Dana had no objection to the second part 
of the clause, so far as it went to preserve peace 
in our ports and harbors, or maintain the rights 
of a State against every foreign aggression what- 
ever. The general idea of combining the force 
of the United States, and the force of an individ- 
ual State, he thought unobjectionable as to its 
principle, and gentlemen differed merely as to the 
detail. True, the manner of conducting this oper- 
ation was important, and required deliberation in 
order to avoid the establishment of a precedent, 
which might hereafter be drawn out to support 
an unconstitutional authority. In respect to the 
first point, calling forth the militia to execute the 
State laws, he did not see that it need be consid- 
ered as an insuperable impediment; because al- 
though the United States could not call them 
forth to execute a State law, yet the States them- 
selves possessed the power, and would no doubt 
provide for its efficacious exercise in carrying 
their respective laws into full effect. Buta doc- 
trine that had been broached for the first time in 
the course of this debate, was a subject of an 
alarming tendency, and in his opinion was con- 
trary to the whole scope of the Constitutional 
powers granted to the General Government of 
the Union. It is said that the laws of particular 
States are laws of the United States, because the 
States are a part of the Union. The Constitu- 
tion declares it to be the duty of the President to 
take care that the laws be faithfully executed, 
and he is to commission all officers of the United 
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States. Is it meant that the President shall see 
to the execution of the laws of each particular 
State? This will give a vast range to Presiden- 
tial authority. But this is not all; for if you ex- 
tend your view to the end of this construction, it 
will be found that the judicial authority is coéx- 
tensive, and they will pass judgment of right 
upon the State laws. It is very well known that 
the laws of the several States are of two kinds— 
part statute and part common law; and this will 
extend their jurisdiction to all cases arising at 
common law. Grant this sweeping clause: its 
whole range, and it will enable the courts of the 
United States to draw every litigated subject 
within their own cognizance. This is a step 
which surely gentlemen are not prepared to take 
at this time. 

With respect to the latter part of the section, 
he was prepared to go the whole length. He would 
furnish the whole force of the United States to 
support.the peace and independence of the States, 
and: to vindicate lawful. commercial pursuits, 
dgainst any or every nation that dare attack 
them. ‘He assented to the position of the gentle- 
man from Virginia, (Mr. J. Ranpouru,) and was 
willing to risk the question of peace or war upon 
the issue. He was not anxious to strike out the 
section; he did not know but it might be as well 
to recommit it. 

Mr. G. W. Campsety explained in what he 
conceived he had been mistaken by Mr. Nicou- 
son, and declared his willingness to go as far in 
the protection of our commerce, and preserving 
peace within our waters, as any gentleman on 
the floor; the only point in variance was as to 
the mode. He wished it might be done in con- 
formity to established principles in law and in 
right reason, keeping altogether clear of Consti- 
tutional embarrassment. 

The question on striking out the second section 
of the bill was carried in the affirmative—61 
being in favor of, and 41 against it. 

A motion was then made by Mr. R. Griswoip 
for the Committee to rise and report the bill, with 
a view to its recommitment toa select committee. 
This being negatived— 

The Committee continued discussing the de- 
tails of the bill. 

Mr. J. CLay proposed to amend the bill by de- 
elaring that all unlawful search, or other vexa- 
tion, or impressment of any of the crew of tra- 
ding vessels coming to or going from the United 
States, should be punished in the manner defined 
in the fifth section. 

Upon some desultory conversation, and it ap- 
pearing that the idea embraced by the amend- 
ment was provided for by other words in the 
bill, the amendment was lost. 

Mr. J. Ranpowra observed that it was not sur- 
prising so much variation in sentiment had been 
disclosed. On the contrary he was surprised there 
had been so little. For he conceived it the most 
arduous task that had ever devolved upon a com- 
mittee to report at once a bill perfectly satisfac- 
tory in its details on a subject as novel as it was 
important. The great difficulty was in provi- 


ding against the clashing of the two jurisdictions 
in the execution of a State process. He thought 
it would be best to create the offence, and leave 
to the State the mode of punishment in ordinary 
cases; but where offences were committed by 
foreign armed vessels, he conceived the United 
States and the States might have a concurrent 
jurisdiction. 


The Committee rose and reported progress. 


ee 


Fripay, December 7. 


Mr. Jackson, from the committee appointed on 
the sixteenth ultimo, presented a bill making pro- 
vision for the application of the money heretofore 
appropriated to the laying out and making public 
roads leading from the navigable waters emptying 
into the Atlantic, to the Ohio river; which was 
read twice and committed to a Committee of the 
Whole on Monday next. ` 

On a motion made and seconded, that the House 
do come to the following resolution : 

Resolved, That a post road ought to be established 
from Knoxville, in the State of Tennessee, by the most 
direct and convenient route that the nature of the ground 
over which it is to pass will admit, to the settlements 
on the Tombigbee river, in the Mississippi Territory, and 
from thence to New-Orleans; and that a post road ought 
also to be established from — in Georgia, to the said 
settlement on the Tombigbee, to intersect the former 
road at the most convenient point between Knoxville 
and the Tombigbee. 

Ordered, That the said motion be referred to a 
Committee of the whole House on Monday next. 

A message from the Senate informed the House 
that the Senate will, at one o’clock this day, be 
ready to receive articles of impeachment against 
Samuel Chase, one of the associate justices of 
the Supreme Court .of the United States, to be 
presented by the managers appointed by this 
House. 

Mr. Joun Ranvotpy, from the managers ap- 
pointed on the part of this House to conduct the 
impeachment against Samuel Chase, one of the 
associate justices of the Supreme.Court of the 
United States, reported that the managers did, this 
day, carry to the Senate the articles of impeach- 
ment agreed to by this House, on the fourth in- 
stant; and that.the said managers were informed 
| by the Senate, that their House would take proper 


measures relative to the said impeachment, of 
which this House should be duly notified. 
-On motion, it was 

Resolved, That a committee be appointed to 
inquire whether any, and, if any, what, alterations 
ought to be made in the militia laws of the Dis- 
trict of Columbia; and that leave be given to re- 
port by bill or otherwise. ‘ 

Ordered, That Mr. Lewis, Mr. Tuomeson, and 
Mr. Jonn CAMPBELL, be appointed a committee 
pursuant to the said resolution. s 

The House resolved itself into a Committee of 
the Whole on the report of the committee, ap- 
pointed on the twenty-third ultimo, “ to inquire 
into the expediency of extending the time for 
claimants to lands under the State of Georgia, 
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lying south of the State of Tennessee, to register | into the Treasury the ensuing year, and he be- 
the evidences of their titles with the Secretary of | lieved there was no reasonable probability of any 


State; and, after some time spent therein, the 
Committee reported a resolution thereupon, which 
was twice read, and agreed to by the House, as 
follows: 3 

Resolved, That the further time of three months 
ought to be allowed to claimants to lands under 
the State of Georgia, south of the State of Ten- 
nessee, to register the evidences of their titles with 
the Secretary of State of the United States. 

Ordered, That a bill or bills be brought in, 
pursuant to the said resolution; and that Mr. 
CLARK, Mr. Currs, and Mr. Bryan, do prepare 
and bring in the same. 


DUTY ON SALT. 


Mr. Tomas said, he rose with a view to pro- 
pose an inquiry relative to the duty on salt. On 
this article a duty of six cents per bushel was first 
laid, in the year 1790 it was raised to twelve 
cents, and in the year 1797 eight cents more were 
added, making the duty twenty cents per bushel 
of 56 Ibs.; at which rate it now stands. But, as 
every measured bushel of good strong salt which is 


imported into this country will weigh 80 or 90 lbs., 


this is in reality a duty of 30 cents per bushel. 

Three years ago, wiek the repeal of the stamp 
act, excise, and other internal tax laws, were be- 
fore Congress, an attempt was made to reduce 
the duty on salt, and retain a part of that system. 

‘At that time, although he was conscious the 
duty on this article of real necessary consumption 
was too high, and fell extremely heavy on the ag- 
ricultural part of the community, particularly 
those living back from the sea-board, who were 
obliged to use large quantities of it, for their black 
cattle and other beasts of pasture, notwithstanding 
the increased price at which it came to them, in 
consequence of the transportation, and the profits 
charged on the amount of duty as well as original 
cost by the several merchants or traders through 
whose hands it passed; yet he did believe it better 
to allow this duty to remain as it was, a while 
longer, rather than not be enabled to abolish that 
expensive, inconvenient and anti-republican sys- 
tem of internal taxation. 

And should it now be found, on due inquiry, 
that a reduction of the duty on this article, at this 
time, would be incompatible with the great object 
of paying off the national debt and meeting the 


other exigencies of Government, for his part he | 


would not urge it; but he was persuaded this was 
not the case—he believed our finances are amply 
sufficient to authorize the measure. 

On examining the report of the Secretary of the 
Treasury he found, that besides meeting all the 
calls of Government, including the sum appropri- 
ated annually towards the reduction of the public 
debt, there is a surplus of $4,882,225 in the Trea- 
sury, and although there are several payments to 
be made out of this sum, there will still bea large 
balance remaining. Srey 

It also appears, from a comparative view of the 
bonded duties of the present with former years, 
that there will be an increase of revenue coming 


new causes for expenditure. 

This. being the case, he flattered himself, it 
would not be deemed: unseasonable or improper to 
propose a reduction of the duty, on this article of 
necessary consumption, at this time. 

With this object, however, said- Mr. Tuomas, I 
wish to couple another which I consider of equal 
importance, as it respects the reputation of our 
beef, pork; fish, and butter, put up for exportation, 
as well as the health of our seaport towns, and 
seamen employed on foreign voyages. +% 

He said by the Treasury aecounts it appears that 
the aggregate amount of salt imported. into ‘the 
United States during the year, ending the 30th 
September last, was 3,858,195 bushels of 56 lbs. each, 
of this about one fourth part or 868,355 were im- 
ported in foreign vessels. Al this salt was brought 
from foreign places, and no part of the salt pre- 
pared from the briny waters near the Onondaga, 
in New York, the various springs in the Western 
States, and the sea water of Cape Cod, Ports- 
mouth, &c. is taken into this calculation. 

Of this salt some parts came from the Swedish, ° 
Danish, and Dutch West Indies—other parts were 
imported from the British West Indies, and other 
British colonies, from the French West Indies, 
from Spain, from Teneriffe, and the other Cana- 
ries, and the Spanish West Indies; parcels of the 
same salt were likewise brought from Portugal 
Maderia, Cape de Verd Islands, and Italy, anc 
about 20,000 bushels of a similar kind has hereto- 
fore annually been brought from Louisiana, which 
is now a part of the United States. 

But notwithstanding all this trade in salt, to so 
many parts of the earth, the commerce in that ar- 
ticle between the United States.and Great Britain 
is very extensive and important. During the 
year he before mentioned, the proportion of im- 


-ported salt which was furnished by England alone, 


and of the manufacture of that country, amounted 
to 1,271,537 bushels of 56 lbs. So that it is evident 
at least one third of the salt consumed in our 
country is exported from that part of Great Brit- 
ain called England, and chiefly from those coun- 
tries of which Liverpool is the mart. 

This salt, as he understood, was prepared by the 
process of boiling the brine of the rock salt from 
Cheshire, and the water ofthe sea; and on account 
of the great plenty and cheapness of coal in Lan- 
cashire, there being also, as he believed, no export 
duty laid on it, this salt was produced in abun- 
dance and sold on very low terms; it isemployed 
as ballast for British ships coming into our ports, 
and when arrived is sure to sell and pay the freight 
and frequently afford a profit; our own ships also 
very commonly take it in for ballast, and often as 
part of the cargo. 

This traffic would be perfectly fair and conve- 
nient if English salt was ofa strength and quality 
fit to preserve animal flesh for provisions. But he 
was clearly of opinion, from his own knowledge, 
this was not the fact, and he had lately observed 
a discussion on this subject in the British Parlia- 
ment which confirmed that opinion. 
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.. The British Government long ago made a dis- 
tinction between English salt and foreign salt on 
their importation into Ireland. To encourage the 
introduction of salt from the Bay of Biscay and 
the Portuguese dominions, they permitted it to be 
imported into that kingdom at the rate of 84 lbs. the 
bushel, while Liverpool salt was charged with the 
same duty of two shillings on the bushel of 56 Ibs. 
The reason of this distinction was undoubtedly 
wise and cogent; experience had proved that Brit- 
ish salt, as brought to the market, was destitute of 
that purity and strength which was necessary to 
preserve animal flesh from taint and corruption, 
and fit for human food in hot climates and on long 
voyages. 

The trade of Ireland in beef, pork, and butter, 
was of great importance, not only to that country 
itself-but to the whole navy and army of Britain. 
To keep up the character and wholesomeness of 
their provisions was a matter of immense national 
importance, and this could only be done by atten- 
ticn to have it preserved with salt of purity and 
strength. Experience had proved that the salt 


formed by chrystalization in the open sunshine | 


on the western shores and islands of Southern 
Europe, was vastly better than that produced by 
artifical concretion, in a boiling heat over a fire 
in the North. And the Government had with pru- 
dent discernment favored the introduction of Bay 
salt into Ireland, by permitting 84 lbs. to be im- 
ported for the same duty that was paid on the in- 
troduction of 56 lbs. of Liverpool salt. 

The people of Liverpool have lately expressed 
uneasiness at this partiality,and an attempt has 
been made in Parliament, so to equalise the duty, 
as to give to both Bay and English salt a fair 
competition in the Irish market. This, however, 
was repelled by the Irish members, with manly 
discernment and spirit; on the ground, that Bay 
salt was of a stronger quality, less easy to dissolve, 


and indispensable to the salters of meats; that. 


English or Liverpool salt would not answer for 
this extensive and important branch of business; 
that the discrimination in favor of Bay salt was 
politic and proper, especially connected with the 
provision trade and the health of the fleets and 
armies. 


It is my wish, said Mr. T., that such a distinc- | 


tion should be made on the introduction of Eng- 
lish salt into the United States, as has been made 
by the British laws themselves, on its importation 
into Ireland. There certainly exists the same 
causes for it. Like Ireland, our country abounds 
in provisions—beef, pork, fish, and butter, are 


reputation of our salted provisions in foreign mar- 
kets—to. prevent the loss of property by those who 
put up provisions for exportation, and also to. pre- 
vent the evils resulting to our citizens and seamen 
from tainted and spoiling meats and fish. With 
this view of the subject he should propose in the 
first place, an inquiry into the expediency of re- 
ducing the duty on salt generally; and, in the 
second, the propriety of making a distinction, so 
as to encourage the importation of strong .and 
pure salt, in preference to the weak and impure salt 
manufactured in England. 

He, therefore, moved the following resolution: 

Resolved, That the Committee of Ways and Means 
be instructed to inquire into the expediency of reducing 
the duty on salt, and also into the propriety of making 
a distinction in the duty, soas to encourage the import- 
ations of. salt from the dominions of Denmark, Swe- 
den, the United Netherlands, Spain, France, Portugal, 
and the British West Indies, in preference to any other 
place or places; and that they report thereon by bill or 
otherwise. 

Mr. J. Ranvourn said that the resolution which 
the gentleman from New York had submitted, 
and in relation to which he had favored the House 
with such copious details, embraced two objects: 
the reduction of the duty on salt, generally, and 
the encouragement of the importation of a par- 
ticular description of that article. The last sub- 
| ject belonging to a class which was consigned to 
| the Committee of Commerce and Manufactures, 
he should confine himself to the first branch of the 
i resolution ; nor should he have troubled the House 
at all were not the motion of the gentleman from 
| New York calculated to excite an expectation, 

which he wished to repress, because he feared it 
could not be gratified. It was not to oppose in- 
quiry, but to apprize the mover and the public 
that the result was likely to. prove unpropitious 
to his wishes, that he had risen. The country on 
which the salt duty fell with peculiar force was 
that middle region, near enough to the seaboard 
| to be supplied altogether by importation, but too 
| remote to have its consumption diminished by 
vicinage to the sea. Those whose stock had ac- 
cess to salt water felt the duty but partially ; those 
| whose situation obliged them to use salt of home 
manufacture only, not at all. Asan inhabitant 
of that district of country by which the duty was 
principally paid, and as a friend to agriculture, 
| he had at an early period of the session, in con- 
i junction with his friend the Speaker, turned his 
attention to the practicability of reducing the 
duty on salt, and you well know, sir, (said Mr. R.) 


reat and staple articles of export; but their qual- | that the result of our inquiry satisfied us that this 
ity is very far inferior to the provisions of Ireland. | desirable object was not at present attainable, He 
The putrefaction of beef, pork, and fish, to a very | mentioned this to show that other members felt 


serious extent, has often oceurred; the loss of the | 
property thereby was great, and the reputation of 
our provisions materially affected. But that was | 
not the greatest evil; there is no doubt but that 
the exhalation from tainted and corrupted meats 
and fish, in our towns as well as on board our ves- 
sels, poison the atmosphere and excite malignant 
fevers and other diseases. 

His object was to retrieve and establish the 


an interest in this subject, as well as the gentle- 
man from New York, although they had not 
brought it before the House. The Treasury 
statements on which that gentleman relied for 
the support of his position, that we can dispense 
with a portion of our existing revenue, establish 
the opposite opinion, beyond controversy. . The 
estimated revenue of the ensuing year, after de- 
fraying the estimated expense, yielded only a sur- 
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plus of $210,000, and the specie value in the 
‘Treasury, which the gentleman had brought to 
his aid, was large indeed, but charged with near 
four millions of dollars on account of Great 
Britain, Maryland, and American claims upon 
France, whose payment we had assumed by con- 
vention with that Power. The delay of these 
claims which were expected to have been paid 
and for which we had made provision accordingly 
during the present year, had swelled the specie 
balance in the Treasury, but certainly had not 
liberated that resource. On this subject what 
was the inference drawn by the head of that De- 
partment? precisely the reverse of that of the 
mover of the resolution. “As the greater part of 
‘these demands will be paid in the course of the 
‘year 1805, the balance will not, probably, at the 
f end of that year, exceed the sum which it is al- 
‘ ways expedient to retain in the Treasury.” The 
House would recollect that by our last accounts 
our flotilla was bombarding Tripoli. Who could 
answer for its fate? Who could undertake to 
say that, before the Christmas holidays, intelli- 
gence might not be received from that quarter 
(as was the case last year) which would render 
it necessary to impose new burdens, instead of 
taking them off? The remarks which he had 
offered were not in opposition to the motion of in- 
quiry. He thought it his duty, and was always 
ready to go into every profitable research, whether 
it tended to diminish the public burdens, or to 
promote the agriculture, trade, or manufactures of 
the country. He had their interests much at 
heart. He was as much interested in lowering 
the impost on salt as any member in that House 
could be, but he felt it to be his duty explicitly to 
state that the object at which the resolution aimed 
was illusory. If, however, the prosperous condi- 
tion of our affairs should experience no reverse, if 
our Mediterranean warfare should have a speedy 
and honorable termination, if we should continue 
to maintain a pacific position between the bellig- 
erent nations of Europe, and no unforeseen ca- 
lamity should befall us, he had a well-founded ex- 
pectation that we might dispense with the addi- 
tional duty of eight cents on salt, at the next 
session of Congress. 

Mr. Jackson, impressed with the importance of 
the subject, hoped it would be referred to the com- 
mittee; and he would assure the gentleman from 
Virginia that the district of country over the 
mountains was greatly affected by the duty, for 
they did not procure salt in sufficient abundance 
in the interior to answer their consumption; salt 
usually sold there from 34 dollars'to four, and when 
it is considered what the merchants and traders 
advance was a per cent. upon the first cost, it 
would be readily allowed that the citizens in the 
western country did not pay less than one dollar 
per bushel. If, however, the public exigencies 
are absolutely such as the duty cannot be dispensed 
with, he would be one of the first to vote against 
the reduction. But the House will not refuse its 
assent to reduce the duty, because it is possible 
that dangers may occur, or that it is possible we 
may go to war with other of the Barbary Powers, 


or even with all the world; for that too is possible. 
So desirous was he of getting rid of of this duty, 
that he would rather postpone the payment of the 
publie debt.a little longer, than oppress the people 
with such an unequal law. Unequal and oppres- 
sive-as it was to his constituents, yet he was satis- 
fied they would willingly bear it, if it should 
prove on investigation that its repeal would en- 
danger our finances or create a failure in the pay- 
ment of the public debt in a reasonable time. 

Mr. Tuomas had no objection to adopt the idea 
of Mr. J. Ranpoupu in referring the second part 
to the Committee of Commerce and Manufac- 
tures. 

Mr. CROWNINSHIELD said the effect of reducin, 
the duties on salt would be the loss of $220,000 
annual revenue, which was more than its present 
excess; and as to the four millions in the Treasury, 

| that would speedily be required to pay the bills 

drawn upon the Secretary on account of the pur- 
chase of Louisiana, and the whole of it was ap- 
propriated. He called for a division of the ques- 
tion; whereupon the first part respecting the re- 
peal of the duties was referred to the Committee 
of Ways and Means. 

After this question, the second part could neither 
be debated nor amended, and a question to refer 
it was lost. 


Monpay, December 10. 


Two other members, to wit: Marraew WAL- 
ton, from Kentucky, and NATHANIEL ALEXAN- 
DER, from North Carolina, appeared, and took 
their seats in the House. 

A message from the Senate informed the House 
that the Senate have passed a bill, entitled “An 
act for the disposal of certain copies of the laws 
of the United States,” to which they desire the 
concurrence of this House. 

The said bill was read twice, and commit- 
ted to a Committee of the Whole on Thursday 
next. 

Mr. Joun RANDOLPH, from the Committee of 
Ways and Means, presented a bill to provide for 
completing the valuation of lands and dwelling- 
houses, and the enumeration of slaves, in South 
Carolina, and for other purposes; which was read 
twice, and committed to a Committee of the 
Whole on Thurday next. 

Ordered, That the report of a select commit- 
tee, appointed on the eighteenth of October, one 
thousand eight hundred and three, “to inquire by 
what means the mail may be conveyed with 
greater despatch than at present, between the City 
of Washington and Natchez and New Orleans,” 
made the thirteenth of December, in the same 
year; as, also, a supplementary report on that 
subject, from the same committee, made on the 
twelfth of January, one thousand eight hundred 
and four, be referred to the Committee of the 
Whole, to whom was referred, on the seventh in- 
stant, a motion respecting “the establishment of 
a post road from Knoxville, in the State of Ten- 
nessee, to the settlements on the Tombigbee river, 
in the Mississippi Territory, and from thence te 
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war, or at the discretion of the President. In or- 
der to try the principle, he moved to strike out 
the first section of the bill. 

Mr. Ropney did not know that he had it in his 
power to satisfy the scruples of the gentleman 
from Connecticut; but, if he had, he would en- 
deayor to remove them. He considered this case 
as one sui generis, dependent upon its own pecu- 
liar circumstances; and he should not bring into 
view the question, extremely analogous, which 
had been so much controverted a few years back, 
but had been then set at rest, namely, that 
judges, appointed under the law of the United 
States, when once the courts were abolished, and 
their jurisdiction taken from them, shall not still 
continue judges of the land, and receive a salary 
for being idle, or worse than idle. 

The case of last session, in forming a tempora- 
ry government for the Louisiana Territory, was 
precisely on the principle of the bill, and the gen- 
tleman will find, upon inspecting the law, that the 
judges in that Territory only hold their offices for 
four years. The tenure in that case isa term of 
yeats, and is surely as strong a case as the one to 
be provided for by the bill, both courts being 
erected, or to be erected, out of the original lim- 
its of the United States at the time of adopting 
the Constitution; and he believed the Constitu- 
tion, when it declared that the Judges of the Su- 
preme Court and inferior courts should hold their 
offices during good behaviour, confined itself to the 
then territory of the Union, and not to judges out 
of the United States. There is another section 
of the Constitution which gives to Congress the 
power to make all laws necessary for carrying 
Into execution the other powers granted by that 
instrument, and under this power it becomes Con- 
gress to make provisionary regulations for tempo- 
rary contingencies, and we are authorized to es- 
tablish a temporary Judiciary out of the United 
States, because the exigency occasioned by the 
exercise of the Constitutional power of declaring 
war imperiously calls for it. Without such a 
provision as that contemplated in the bill, our gal- 
lant tars would be fighting to little effect, if there 
was no judicial authority for the condemnation of 
Tripolitan vessels after capture. The terms of 
the Constitution do not apply to cases of this 
kind. This question was talked over in the select 
committee, and the committee were unanimous 
that we were as much at liberty to fix the dura- 
tion of the judge’s office in this case as we were 
to fix the term of four years as the period of the 
establishment of the courts in Louisiana. 

Mr. R. Griswo tp said the case did not com- 
pare. The Judiciary power vested in the judges 


New Orleans; also, for the establishment of a 
post road from ,in Georgia, to the said settle- 
ment on the Tombigbee, to intersect the former 
road at the most convenient point between Knox- 
ville and the Tombigbee.” ` 

A memorial and petition of Joseph Peppin, in 
hehalf of the Upper Mississippi Company, was 
presented to the House and read, stating that the 
said Mississippi Company are ready to enter into 
a negotiation for a compromise of their claims to 
the title of lands within the territory ceded to the 
United States by the State of Georgia, agreeably 
to the conditions and limitations of the cession of 
Georgia, with any commissioners, who may be 
authorized thereto by the Government of the 
United States, the said Mississippi Company re- 
serving all their rights at law, in case the com- 
promise should not be effected ; and praying that 
Congress will come to a final determination on 
the subject-matter of the said claims, during the 
present session.—Referred. $ 

Mr. FinpLEy, from the Committee of Elections, 
to whom was referred, on the thirtieth ultimo, a 
petition of sundry citizens of the county of Wash- 
ington, in the State of Pennsylvania, complaining 
of an undue election and return of John Hoge, to 
serve in this House as one of the Representatives 
for the said State, made a report thereon; which 
was read, and referred to a Committee of the 
Whole on Friday next. 

Mr. Erres, from the committee appointed, pre- 
sented a bill to amend the charter of the town of 
Alexandria; which was read twice, and commit- 
ted to a Committee of the Whole on Wednesday 
next. 

A message from the Senate communicated to 
the House certain proceedings of the Senate, rel- 
ative to the impeachment of Samuel Chase, one 
of the associate justices of the Supreme Court of 
the United States. 


ADJUDICATION OF PRIZES, 


The House resolved itself into a Committee 
of the Whole on the bill establishing a court for 
the adjudication of prizes, in certain cases. 

Mr. R. Griswo.p said there was some difficul- 
ty occurred to his mind in the very outset of the 
bill. The Constitution of the United States de- 
clares that all their judges shall hold their offices 
during good behaviour. Yet the first section 
of the bill declares that the judge of this court 
shall hold his office during the existence of the 
war between the United States and any of the 
predatory Powers of the States of Barbary ; and 
the ninth section goes still further in abridging 
the duration of the office, by giving power to the 
President to abolish the court when he may think 
proper. By the Constitution, the President is em- 
powered to nominate, and by and with the advice 
of the Senate to appoint judges; but nowhere, 
by that instrament, 1s he authorized to abolish a 
court or annihilate the office of a judge of the ad- 
miralty, as this section attempted to authorize 
him to do. He asked the gentleman who report- 
ed the bill to justify this arrangement of a judge 
of admiralty holding his office either during a 


ciary power of the United States mentioned in 
the Constitution, and therefore the variation of 
the tenure might be justified; but in the present 
case they were about to vest a judge with the proper 
Constitutional power of an United States judge, 
exercising admiralty jurisdiction, which is a reg- 
ular Judiciary power of the United States; and 
although it was to be exercised out of the territo- 
ry of the United States, it was, nevertheless, the 


of the Territory of Louisiana, was not that Judi- 
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power alluded to in the Constitution, and an in- 
ferior court to be established by Congress, the 
judge of which is to hold his office during good 
behaviour ; and no gentleman on that floor could 
deny that this judge was bound in his decisions 
by the laws of the United States binding on the 
district and other judges of the Union. He did 
not see that the point he had made out on the 
present question was the same as that alluded to 
in the repeal of the late Judiciary law. What 
was then contended for was the repeal of the law, 
and not whether Congress had the power of re- 
moving the judges. The present was not repeal- 
ing a’ law in order to abrogate the office, but it 
was creating a new court and providing for the 
appointment of a judge thereto, who by the Con- 
stitution is to hold his office in that court during 
good behaviour. Yet this bill declares that the 
Office shall be limited to the war with the Bar- 
bary Powers. He did not think that the measure 
‘was warranted by the Constitution. 

Mr. J. Ranvotrn said that this was an old 


question in a new shape; it was not in the same | can 


words, but it turned upon the same pivot. If 
Congress possessed the power when a court be- 
came useless to abolish it, certainly they had the 
power when creating a court fora particular pur- 
pose to declare’ that, when that purpose was an- 
swered, the court should be discontinued. Where 
was the difference between creating a judicial 
court now and at the end of the Tripolitan war 
(or any definite period of time) annulling it, and 
specifying in the law ereating the court that it 
should cease and be discontinued at the end of 
the Tripolitan war, or at any definite time here- 
after? So far as related to the judges there was 
more of speciousness in the claim of him who 
entered into an office the term of whose exist- 
ence was not defined in the law creating it, than 
of him who knew when he accepted an appoint- 
ment that on a certain: contingency, or at a cer- 
tain time, his office was to cease and be discon- 
tinued. 

In regard to the ninth section, without seeing it 
in the very objectionable point of light in which 
it was viewed by the gentleman from Connecti- 
cut, he thought the bill would be as well without 
it. Whatever might be the relative situation 
which he might hold on that floor, he should al- 
ways be averse to an unnecessary accumulation 
of patronage and power in the hands of the Ex- 
ecutive. ‘The salary bill the next session of Con- 
gress, supposing peace in the meantime to be 
made with Tripoli, was no object. 

Mr. Eurot did not view the subject in the 
same point of light as the gentleman who had 
preceded him. He did not consider the first sec- 
tion as limiting the duration of the court, but 
merely authorizing the President, by and with 
the advice of the Senate, to appoint a judge of 
admiralty in the territory of some foreign nation 
at war with the same nation with which we are 
now at war. But the ninth section gave the Pres- 
ident the power of abrogating this court after it 
should be established. He would never consent 
to give the President the power to abrogate any 


| judiciary tribunal whatever. He should there- 
fore vote for retaining the first section and subse- 
quently for striking out the ninth. -Š 
Mr. NeLson, as one of the committee who had 
reported the bill, begged to be permitted to assign 
some reasons in its defence. He did not pretend 
to understand the forms of proceeding in this 
body. The short time he had had the honor of a 
seat on this floor forbade his aspiring to that 
knowledge; but in all the legislative bodies with 
which he was acquainted, it is not deemed par- 
liamentary to argue against the first section of a 
bill that the last section is imperfect or incorrect. 
When a bill is to be considered by sections, the 
merits or demerits of each is to be considered by 
itself. Now the first section does not fix the time 
at which the law shall expire or the office shall 
cease; and although the Constitution says that 
judges shall hold their offices during good beha- 
viour, who is there here that can say that this 
office may not last during the life of the judge, 
nay, may not last to the end of time, for no man 
say when the war willend? But admitting 
it to be in order to refer to theninth section while 
discussing the first, he would ask how did that 
infringe the Constitution? The power to abol- 
ish the office is fixed somewhere, and when once 
abolished, and the officer left with nothing to do, 
will it be yet contended that he shall still be enti- 
tled to receive his salary? Does the Constitu- 
tion prohibit Congress from making a judge a 
justice, or a commissioner, call him what you 
please, on an extraordinary emergency, and insist 
upon his holding such office during good behavi- 
our? He had always construed differently. The 
idea of a tenure during good behaviour in the 
office of a judge was borrowed from England, . 
and there it was considered as a great point 
gained over the Crown, by which they were ap- 
pointed, and upon which they had heretofore been. 
wholly dependant. But was it ever contended 
| thatthe British Parliament, including King, Lords, 
and Commons, were incompetent to dismiss them 
from their seats? It never was so contended, nor 
it never can be so contended with success; and 
though the President has not the power to re- 
move inferior judges, yet the Legislature may re- 
move them with their offices, and the body of the 
people may remove them by an expression of 
their sovereign will; but perhaps these remarks 
are unnecessary, and need not be dwelt upon. 
He would vote against striking out the clause... 
The question was taken on striking. out the 
first section, and lost without a division. J 
Mr. Lucas moved to strike out the ninth sec- 
tion, and assigned for reason that Congress ought 
not to attempt to do that indirectly which could 
not be done directly. The fundamental principle 
of the Constitution was the separation of the 
Government. The judge, therefore, ought to be 
independent of the Executive for the tenure of 
his office; by this section he is rendered alto- 
gether dependant upon the will of the President. 
There is no limitation as to the time or to the 
power which the Executive may exercise over 
the judge. He may not hold his office even du- 
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ring the present war, for during the present war 
itis only made lawful for the President to ap- 
point such an officer, and by this section it is also 
made lawful for him to abolish the same when in 
his opinion it shall be proper to do so. It may 
be said that the judge cannot be removed, uhless 
the court is suppressed. This is but an evasion, 
for the President has not the power of actually 
removing him, yet he can virtually do so, and 
the effect upon the judge is exactly the same. 
This power is unconstitutional in itself, and dan- 
gerous as a precedent. He hoped it would not 
be granted, nor did he see any necessity for it on 
the ground of expediency, even supposing Con- 
ress had a right to vest the power in the Presi- 
ent. It is well known that Congress is en- 
joined by the Constitution to meet annually, and 
if the usefulness of the judge should cease on the 
cessation of the war, the inconveniences which 
may ensue, or. the expense which might accrue, 
‘would be short and inconsiderable, for Congress 
‘will meet in nine months after the close of the 
present session. It will be therefore better to 
eave it to Congress to abolish this court when 
they see cause for it, than transfer the power into 
other hands. 

Mr. Ropyey had no great objection to striking 
out the clause, because he thought the bill ade- 
quate to its object withoutit. The eighth section, 
he observed, established a principle that had here- 
tofore been considered of considerable import- 
ance, viz: that a judge shall not receive a salary 
beyond the time he continues in the exercise of 
the duties of his office. The committee had sup- 
posed it possible that a speedy end might be put 
to this war, and thereupon conceived it unneces- 
sary to charge the Treasury with the payment of 
the judges and others compensations beyond the 
term of service. He was himself much averse 
to vesting in the President any unusual or extra- 
ordinary power; but he thought a proclamation 
by the President was an official proceeding proper 
to attract the attention of the Executive author- 
ity of foreign nations to its subject-matter. He 
was the proper organ to express the will of the 
law, and to give information to those interested. 
Although in all human probability, the war will 
not continue long, he had no objection to the 
clause being struck out. 

Mr. Smunip said, if it had not been in the Dill, 
the bill would have been well enough without it; 
but as it was in, he was not inclined, through an 
unfounded jealousy, to strike it out. He would 
ask gentlemen to point out any probable ground 
for jealousy of the President in the exercise of 
this power; for he took it for granted that the 
Constitution furnished no obstacle. Its injunc- 
tions in regard to judges holding their offices du- 
ring good behaviour, extended to the courts of the 
United States, within the limits of the several 
States represented on this floor. Now the law 
itself cannot affect the person or property of any 
citizen within the United States, and as its use- 
fulness may suddenly cease after the close of the 
session, he did not see why we should subject 
ourselves toa single dollar’s expense, which might 


be prevented by the immediate publication of the 
President’s proclamation. 

Mr. Lucas was not governed by jealousy of 
the Executive in making his motion. The pres- 
ent Executive possessed his entire confidence ; 
but when we are legislating, we do not legislate 
on the confidence we have in the Executive, but 
on those circumstances which are most likely to 
procure happiness to our fellow-citizens, and se- 
cure their liberties on the basis they have them- 
selves established them; and my colleague will 
recollect that the Executive will not always be 
filled by the same person, and that a change of 
men may produce a change of measures, if the 
man is the standard of legislation; but if we 
legislate upon principles, the principles will re- 
main after the persons who propounded them are 
forgotten. He did not consider the inference 
made by his colleague (Mr. Smruie) correct, for 
he did believe the officers and seamen employed 
in the marine of the United States were particu- 
larly interested, and that they were citizens of 
the United States. He observed, upon the re- 
mark made by Mr. Ropney, that foreign nations 
would be more likely to take notice of the Presi- 
dent’s proclamation than of a law. He did not 
see that the President would be prevented from 
issuing his proclamation in the event of peace, if 
the abolition of the court depended upon Con- 
gress. 

Mr. G. Griswoup expressed a jealousy for the 
preservation of the Constitution, and conceiving 
the proposed regulation in enmity with one of its 
most important injunctions, he hoped it would be 
struck out; and he, for one, would never give his 
consent that a judge, under the Constitution of 
the United States should hold the tenure of his 
office by Presidential will. 

Mr. Souruarp differed with gentlemen who 
thought the section a violation of the Constitu- 
tion. The law itself grew out of the exigency 
of the war with the Barbary Powers, and it so 
expresses itself. It therefore carries its own rem- 
edy with it; during the existence of the war, and 
so long as any nation at war with the same Power 
shall consent or permit the United States to es- 
tablish a judge of admiralty within its territory, 
so long shall the office remain, but no provision 
is made for its remaining any longer. Nor can 
the judge complain of the abolition of his office, 
or consequent loss of salary, because he consents 
to receive it upon the termsof the law. He con- 
sidered the section a proper one, though not abso- 
lutely necessary. If peace takes place the Presi- 
dent will be the first person to know it, and his 
proclamation of the cessation of the court will 
render it of greater notoriety than any law can 
possibly render it. One more observation, and he 
had done. lt may be suggested in favor of a de- 
terminate abolition of the court, that the judge 
may become arbitrary, and the court prove inju- 
rious, in which case the sooner it was abolished 
the less would be its evil. : 

Mr. Dana thought the section very objectiona- 
ble. It is true it does not say that the judge shall 
hold his office during the pleasure of the President 


789 


HISTORY OF CONGRESS. 


790 


DECEMBER, 1804. 


Adjudication of Prizes. 


H. op R. 


anid’no longer, in those precise terms, but it says 
what is tantamount, that when, in the opinion of 
the President, it shall be proper so to do, it shall 
and may be lawful for him, by proclamation, to 
abolish the said court. This is not the precise 
form of expressing the pleasure of the Crown; the 
President must manifest his pleasure by procla- 
mation; the Crown might manifest its pleasure 
privately before the act of settlement; but the 
power of the judges, in both eases, is held by the 
loose and insecure tenure of will and pleasure. 
Gentlemen cannot set up a good distinction be- 
tween judges of courts of admiralty, acting within 
or. without the boundaries of the United States; 
and, if you once declare that the President shall 
have power to dismiss one of your judges, nothing 
can prevent you from giving him power to dismiss 
them all. The principle, once established, goes 
through. For his part, he was decidedly against 
granting such power. The question ought not to 
be considered for a moment on the light ground 
of being a good ora bad bargain for the judge; 
but on the broad and solid ground of preserving 
what remains of the due administration of justice. 

Mr. Ropney would not have risen again but in 
consequence of Mr. Dana’s remarks and refined 
distinctions where there was no difference. The 
bill provides that the judge shall receive his sala- 
ry as long as he has jurisdiction, and that juris- 
diction is limited by the duration of the war. 
This itself is a limitation of the office. The Pre- 
sident has no-power over the individual person of 
the judge; he cannot turn out A and put in B. 
So the fenure is not precarious; it is fixed, and 
depends upon the abolition of the jurisdiction; 
and that principle is strictly conformable to what 
was formerly decided to the general satisfaction 
of a great majority of the people. 

The observation of the gentleman from Con- 
necticut (Mr. R. Griswo.p) respecting a distinc- 
tion between judges within the limits of the Uni- 
ted States and within the Territory of Louisiana, 
concluded nothing; for he will find the judges of 
that Territory exercising all their functions under 
the Constitution and the laws of Congress; and 
he believed there was a time when the gentleman 
had thought differently on the subject before the 
Committee. He referred to the yeas and nays 
called on passing a bill limiting the duration of 
officesin respect to the judges or justices of the 
Territory of Columbia, by which they are con- 
tinued in office for the term of five years only, 
while the Constitution declared, as it does now, 
that judges of the supreme and inferior courts 
shall hold their offices during good behaviour. 
He hoped the gentleman would abandon the idea 
of the officer continuing to receive a salary after 
the office was abolished. 

Mr. Dana had no idea of an officer totally des- 
titute of office, receiving a salary, but until he was 
divested of all official authority, he ought to be 
independent, and salary was but a mere contin- 
gency. ; : 

Mr. J. RanpoLru said that the first section es- 
tablished the court during the continuance of the 
Mediterranean war, and the ninth gave a power 


to the President to abrogate it at his discretion. 
He thought the section, to say the best of it, su- 
perfluous. So soon as we, or the nation within 
whose limits this court shall be erected, shall have 
made peace with Tripoli, its jurisdiction would 
terminate by the provisions of the bill itself. It 


‘might indeed be expedient to prolong the exist- 


ence of the court beyond the term contemplated 
by the bill, but no circumstances could arise which 
would render it necessary to shorten it. 

Mr. Eustis thought the judge ought to hold 
the office during good behaviour, and yet tHis 
section makes him dependant on the Executive. 
Congress could not vest the Executive with any 
power which they had no right to exercise them~ 
selves, yet this section proposes to do so; and; on 
this precedent, occasion may hereafter be taken 
to frustrate and contravene the Constitution in its 
most important regulations. 

Mr. Jackson meant only to make a single ob- 
servation, with a view of rescuing the section from 
the inconsistency charged upon it by Mr. Eustis. 
The first section was not at variance with the last. 
The first declared the duration of the office to be 
during the war; the last, that the President may, 
by proclamation, abolish the court. There might 
be something formed as a substitute to designate 
the precise duration of the court, as, from the 
mode of expression used in both sections, it seem- 
ed not sufficiently definite. . i 

Mr. Grece would vote for striking out, unless 
his colleague (Mr. Lucas) would modify his mo- 
tion, for he would never vote to vest the President 
with the power intended to be given by the ninth 
section; yet he thought that a modification of the 
clause would cure the defect without striking out. 
If the time was precisely defined for which the 
court should continue, the President might notify 
the expiration of the office by proclamation. 

Mr. R. Griswotp said, the gentlemen who ad- 
vocate this measure appear to differ in this con- 
struction. Some entertain an opinion that the 
first section does not limit the tenure of the office 
of the judge; other gentlemen think the office 
limited by that section to the duration of the war. 
He thought the first section explicit, that the Pre- 
sident should appoint a judge of,the admiralty 
during the existence of the war, and, in conform- 
ity with this idea the second section was penned. 
The said judge shall exercise the admiralty juris- 
diction for trying captures in the said war; these 
last words show. expressly the limitation of the 
law. The true and fair meaning of which is, that 
the judge shall hold his office during the war, and 
no longer. The ninth section gives the power 
to the President, of shortening this period, and it 
was this power he believed the Constitution never 
meant should be exercised by the Executive. As 
to the observation about the judges or justices of 
this District, it did not bear on the present ques- 
tion, the Constitution providing only for the ten- 
ure of offices held by the judges of the supreme 
and inferior courts of the United States, and not 
for justices of peace; besides, in the District of 
Columbia, the Constitution gave them the power 
of exclusive legislation. 
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Mr. J. CLay would vote for striking out, with a 
view to add a new section in its stead. 

On the question to strike out the ninth section, 
the House agreed thereto without a division, and 

Mr. J. Cray moved a new section declaring 
that the existence of the court should terminate 
with the war, and that the President should make 
proclamation of that event. 

This section was agreed to—ayes 51, noes 45. 

No other amendments being made, the Com- 
mittee rose and reported progress. 


Turespay, December 11. 

The Sreaxer laid before the House a letter ad- 
dressed to him from George Washington Parke 
Custis, chairman of a meeting of the inhabitants 
of the county of Alexandria, in the District of Co- 
lumbia, enclosing sundry resolutions of the said 
inhabitants, expressive of their disapprobation of so 
much ofa motion now depending before the House, 
as. relates to a recession of jurisdiction to the State 
of Virginia, of that part of the District of Colum- 
bia which is contained in the county of Alexan- 
dria, aforesaid.—Referred. ` 

On motion of Mr. EARLE, it was 

Resolved, That a committee be appointed to in- 
quire into the expediency of granting to persons 
claiming lands in the Mississippi Territory, by 
virtue of any British or Spanish grants, farther 
time for registering their claims agreeably to an 
act passed the third day of March, in the year one 
thousand eight hundred and three, entitled “An 
act regulating the grants of land, and providing 
for the disposal of the lands of the United States 
south of the State of Tennessee.” 

Ordered, That Mr. Harrie, Mr. ALEXANDER, 
Mr. Tiszrrs, Mr. Witson, and Mr. Lyon, be ap- 
pointed a committee, pursuant to the said resolu- 
tion. - 

The proceedings of the Senate communicated 
yesterday by their Secretary, relative to the im- 
peachment of Samuel Chase, one of the Associate 
Justices of the Supreme Courtof the United States 
were read, and are as follow: 


“¢ In Senate of the United States——High Coutr of Im- 
peachments, Monday, Dec. 10, 1804. 
“THE UNITED STATES US. SAMUEL CHASE. 

“ Resolved, That the Secretary be directed to issue a 
summons to Samuel Chase, one of the Associate Jus- 
tices of the Supreme Court of the United States, to an- 
swer certain articles of impeachment exhibited against 
him by the House of Representatives, on Friday last. 
That the said summons be returnable the second day 
of January next, and be served at least fifteen days be- 
fore the return day thereof. 

“ Ordered, That the Secretary carry this resolution to 
the House of Representatives. 

«Attest: SAM. A. OTIS, Secretary.” 
__ Ordered, That the said proceedings-of the Sen- 
ate do lie on the table. 

The House resumed the consideration of the 
bill establishing a court for the adjudication of 
prizes in certain cases: Whereupon so much of the 
said bill, as amended, as is contained in the ninth 
section thereof, was recommitted to Mr. RODNEY, 


Mr. Jacxson, Mr. Batpwin, Mr. Lucas, Mr. Ne- 
son, Mr. Larnep, and Mr. LOWNDES. 

Mr. Newson, from the committee appointed on 
the sixth instant, presented, according to order, a 
bill fos the relief of Samuel Carson; which was 
read twice and committed to a Committee of the 
Whole to-morrow. 

A message from the Senate informed the House 
that the Senate have passed the bill, entitled “An 
act concerning drawbacks on goods, wares, and 
merchandise, exported from the district of New 
Orleans,” with several amendments; to which 
they desire the concurrence of this House. 


POTOMAC RIVER. 


The House again resolved itself into a Commit- 
tee of the Whole on the bill authorizing the Cor- 
poration of Georgetown to make a dam or cause- 
way from Mason’s Island to the western shore of 
the river Potomac. 

Mr. Macon gave it as his opinion that it would 
be improper at this time to take up the subject, 
as there was a motion on the table to recede the 
territory of the District back to the jurisdiction 
of the States out of which it had been carved. If 
it is intended to recede the territory, it would 
certainly be better to recede with as few encum- 
brances or alterations as possible; indeed, the 
striking propriety of the business taking the course 
he had just mentioned, had led him to expect that 
the present bill would not be again agitated until 
the question of recession had been investigated 
and decided. He would therefore move that the 
Committee rise and report progress. s 

Mr. SmILIE voted against going into a Com- 
mittee of the Whole, on the ground mentioned by 
the Speaker. If it be the intention of the Legis- 
lature to recede this territory, there was certainly 
no necessity of discussing the propriety of erect- 
ing a causeway ; if it be not the intention, when 
this is manifest it will be time enough to consider 
the bill before them. From what he had observed 
on the part of the inhabitants of the District of 
Columbia, there seemed to bea disposition, if not 
a determination, to give Congress as much trouble 
in legislating for them as they had for all the rest 
jof the Union. During the present session, this 
single ten miles square had occupied as much of 
the time of the House as the whole of the United 
States, whose general and important business was 
daily caused to be suspended for the local con- 
cerns of this place. From observing this to be 
the settled course of proceeding, he was convinced 
that Congress must do one of two things, either 
recede them to their respective States, or put them 
in a situation capable of managing their own af- 
i fairs, in their own way. The daily pay of the 

members amounted to a considerable sum, and 
the length of time consumed on every trifling ap- 
plication for want of some member able to explain 
the true situation of the District, occasioned by its 
unrepresented state on this floor, were evils much 
| to be lamented, if they could not be remedied. He 
thought members could hardly justify the waste 
of time, intended to be devoted to the public, 
whatever they might think of the expense it oc- 
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casioned.. He hoped the Committee would agree 
to:rise. 

Mr. Lewis did not think it fair to anticipate 
the- opinion of the House on the subject of reces- 


sion; which he considered would be the effect of 


the Committee’s rising. If, however, thet Com- 
mittee shall determine that they would not, at this 
time, discuss the present bill, he had no objection 
to-enter on the consideration of the other subject. 

Mr. Netson thought this the proper time to 
discuss this question, even in preference to that 
of recession, It appears from the petition of the 
inhabitants of Georgetown, that the channel of 
the river, on which the salvation of that town 
depends, is filling up daily ; that the mass of mud 
would soon increase to.such a degree as totally 
to ruin the navigation, to that port. If even it 
should be agreed by Congress to recede the terri- 
tory ‘to the States of Virginia and Maryland— 
which he wished and hoped in God would not be 
the case—it would be late in the session, and in 
all probability, at a time when neither of those 
State Legislatures will be in session. Supposing 
both States were willing to accept the recession, 
which he believed would not be found to be the 
case, the petitioners could not apply to the Vir- 
ginia Legislature until next December, as their 
session began in that month, nor to Maryland 
until next November. A twelvemonth’s delay 
might defeat the object altogether, for the petition- 
ers assert that it requires immediate exertions to 
prevent the channel filling up altogether. ; 

Again, if the question of recession must be first 
decided, he saw that it would be an everlasting 
obstacle to the consideration of the propriety of 
the measure contemplated by the bill. Suppose 
a number of gentlemen, opposed to the considera- 
tion of the question on recession, should join with 
those opposed to the erection of a causeway, the 
subject will never be called up, neither at this, or 
any future session. When a petition is presented 
from Georgetown to be allowed the object of their 
present prayer, it is in the power of any gentle- 
man inclined to vote against that measure, to lay 
on the table a motion for recession, and the two 
will sleep side by side.on your table till the rising 
of Congress: Thesame argument for this course 
of proceeding will have as much weight at any 
future period as at the present time. Hence he 
inferred that now was the proper season for in- 
vestigation, and the sooner a decision was obtained, 
the better. Hedid not think the subject of reces- 
sion ought to have been introduced on the pres- 
ent occasion, as it did not necessarily connect 
itself with an improvement of the navigation of 
the Potomac. 

Mr. Macon had stated his: reasons for making 
the motion, and the gentleman from Maryland 
(Mr. Netson) had replied that the main question 
would be eternally suspended, if his (Mr. Ma- 
con’s) arguments were allowed to prevail; this 
did not appear to follow from the premises. If 
there is a majority in favor of the causeway, and 
the minority attempt to defeat the will of the 
majority by introducing the question of recession, 


nothing is more easy than to remove that or any 4 


other obstruction thrown in their way.. The ma- 
jority may call up the motion made by my col- 
league (Mr. Stanrorp) to recede the jurisdic- 
tion to Maryland and Virginia this day if they 
please;-and when they have it before them, it is 
an easy matter to reject it, and proceed to their 
favorite measure of damming up the western half 
of the river. i : 7 ` 
Mr. NeLson.—Mr. Speaker tells us it is easy 
for a majority to reject anything they disapprove ; 
true, but when a motion has obtained access to 


your table, it would be deemed ill-manners for 


any gentleman but the individual who introduced 
it, to call it up-to the attention of the House with 
a view to turn it out of doors. Politeness, or com- 
mon civility, will permitevery gentleman to carry 
on the business he introduces here,in his own 
way; it was for this reason that he had said it 


never would be called up, but stand an eternal 


obstacle in the way of the required improvement. 

Mr. SLoan reminded the Committee of an old 
saying: “ The time present only is in our power, 
the future we know not of? The time present 
then, is the time to redress the grievances of the 
suffering part of this community, and as the citi- 
zens of Georgetown were really embarrassed, and 
their apprehensions excited of greater danger, he 
hoped the Committee would proceed with the 
business. 


Mr. Stranrorp seldom troubled the House with l 


any motion ; but the one alluded to by his col- 
league, (Mr. Sreaxer,) he had brought forward 
from a sense of duty. ‘The reiterated applications 
of the inhabitants of this District for Legislative 
provisions, he had always listened to with atten- 
tion, and he had no objection to proceeding in the 
discussion of the present bill, convinced that it 
would only serve to show the necessity of re- 
ceding the territory. From all that had hitherto 
been done, it was apparent that they could not 
attempt to accommodate one part of the District 
without drawing forth petitions against the same 
from another part. Counter-petitions were con- 
stantly coming in. He was willing to hear every- 
thing, but he did not believe the House could agree 
to anything, and it was not to be wondered at 
when the inhabitants could not agree among them- 
selves; or, if the House agreed at this time rela- 
tive to the objects of the bridge company and the 
causeway petitioners, it would be, he suspected, 
to do nothing in either case. All this tended to 
evince the propriety of adopting the resolution he 
had laid on the table to recede the territory to the 
States of Virginia and Maryland, who would then 
have competent powers to gratify both parties, f 
they deemed it expedient, of which he was con- 
vinced they were better judges than this, or any 
future Congiess was ever likely to be. 

The question on the Committee rising was taken, 
and lost—only forty-three members voting in the 
affirmative. 

Mr. Macon then proposed to amend the bill in 
such a way as to provide for regulating the ferries 
that might be established across the eastern part 
of the stream to the causeway, and applying the 
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fund arising from-the same for the purpose of keep- 
ing the causeway in repair. 

Mr. Lewis did not consider it useful to travel 
over the ground assumed on a former occasion, 
but would confine himself to state to the Com- 
mittee some information he had acquired since, 
in respect to the damage the Eastern Branch or 
the port of Alexandria was likely to sustain, as 
had been alleged. Before the year 1784, the chan- 
nel on the western side was so shallow that ves- 
sels only of very ordinary burden could pass, while 
on the Maryland side vessels of great draught of 
water could easily pass up to Georgetown. The 
uncommon hard Winter of 1783-4 was followed 
in the Spring by the greatest torrents ever known 
in the Potomac. The bodies of ice were of im- 
mense magnitude, and many of them lodged upon 
the island, and under the rocks of its bed. prising 
with a force beyond all credibility: it tore the 
rocks asunder and pressed them over into the new 
channel, occasioning a'rise of thirty or forty feet 
on the Georgetown shore. On the Virginia side 
the torrent also forced itself and deepened that 
channel, while it left a vast quantity of mud, rocks, 
and sand, in the eastern channel, which has been 
constantly accumulating since that period. The 
situation of the present bar is at the meeting of 
the two arms of the river, below the island, and 
does not permit the passage of vessels over it 
drawing more than twelve feet water. The con- 
sequence of this alteration in the bed of the river 
below the island has been to narrow the mouth 
of the Eastern Branch, but it had no effect upon 
the harbor of Alexandria. This may serve to 
explain what may be the effect of opening the 
old channel in the way proposed: it may operate 
to widen the mouth of the Eastern Branch har- 
bor, but it cannot injure Alexandria. l 

With regard to the objection stated by his col- 
league, (Mr. Prarer,) in relation to the power 
given to the Corporation of Georgetown to tax 
the additions to that town, he could assure the 
Committee that almost every person in George- 
town had signed the petition ; and as no objection 
had been made by any portion concerned, (though 
the bill had been a long time before the Commit- 
tee,) he considered it a tacit acknowledgment on 
the part of those who had not signed the petition 
that they wished the measure might be adopted 
and carried into execution. He felt particularly 
solicitous for the erection of this dam, as it regards 
the: interests of the citizens in the western parts 
of the States of Virginia, Maryland, and Pennsyl- 
vania; for if no steps are taken to improve the 
navigation below Georgetown, the navigation will 
soon become so shallow as not to permit sea-ves- 
sels to come to Georgetown to carry off the prod- 
uce which may descend by the Potomac and its 
improved canals. The destruction of George- 
town will follow the loss of the navigation, and 
the Western farmers will lose a choice of two rival 
markets, 

‘While he was up, he would adda few words 
with respect to the right which Congress have to 
legislate on this subject. He differed entirely from 
those of his colleagues who held that Congress 


had no jurisdiction over the river Potomac, be- 
cause it never was ceded by Virginia. The State 
of Virginia ceded to her dividing line, and it was 
immaterial whether’ that dividing line was high- 
water mark on her shore or the middle of the chan- 
nel; for as Maryland has ceded all she had, she 
cedes up to the Virginia line, wherever that may 
be; for he held it to be sound law that you could 
not convey a body of territory without conveying 
all its appurtenances, unless expressly reserved, 
and neither State had made a reservation of any 
right, or a part of any right. Suppose A and B 
should hold two adjoining tracts of land, and A 
should sell to C all the tract he held, and B should 
also sell to C all his adjoining tract, would not 
the whole of the property of A and B thereon, 
of what nature soever it might be, vest solely and 
exclusively in C; and if a road passed along the 
line of A upon the land of B, or part on each of 
their lands, would it be contended that C could 
not keep it in repair, or improve it for his own and 
his neighbor’s accommodation, without obtaining 
the consent from A and B every time an im- 
provement was required? This statement he con- 
sidered as a full reply to all that had been urged 
on this head, and he concluded with repeating his 
former wish that the bill might be speedily passed 
into a law. 

Mr. Crarx.—When this bill was under con- 
sideration, some days past, I endeavored to show 
(and hope with satisfaction) that Congress had 
not the power of legislating on this subject.. The 
ground [ then assumed, was, that Virginia: had, 
by contract with the State of Maryland, before 
the cession to the United States, acquired the right 
of highway on the river Potomac, which she has 
never-granted. Itit now unnecessary to inquire 
into the reasons of this policy; it is sufficient for 
our present purpose to say it is the fact. 

In retracing this subject, I find my arguments 
very much strengthened by examining the Arti- 
cles of Agreement between the States of Mary- 
land and Virginia, and this circumstance is the 
only inducement for my troubling the Committee 
again. The sixth artigle of the Agreement de- 
clares that “ the river Potomac shall be considered 
as a common highway for the purpose of naviga- 
tion and commerce to the citizens of Virginia and 
Maryland, and of the United States, and all those 
in amity with them.” The eighth article declares 
that “all laws and regulations which may be ne- 
cessary for preserving and keeping open the chan- 
nel and navigation of the river shall be made with 
the mutual consent and approbation of both States.” 
If a doubt remained, therefore, it appears to me 
this must remove it, and time will be spent in vain 
to illustrate the subject. 

My colleague (Mr. Lewis) supposes, that as the 
two States have ceded the territory, all that either 
or both possessed passed by the grant; but let it 
be recollected this was a several and not a joint 
conveyance, and nothing more passed than is em- 
braced by the terms of the grant; and Virginia 
has expressly limited it to her territory, and cau- 
tiously avoids yielding any right she had acquired 
from the State of Maryland. Here, Mr. Chair- 
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man, they distinguish between what they call an 
improvement and an obstruction of the naviga- 
tion—the one they contend they have the right 
to do, but the other they have no power over. This 
admission, in my conception, surrenders the ques- 
tion; for, if we have the power of legislating on 
the subject, we can make any regulations we please, 
and indiscriminately improve, alter, or construct. 
It seems a little remarkable that gentlemen wish 
to improve a property they have no title to; and 
it does not appear a conspicuous mark of under- 
standing to begin at the wrong end to improve, 
and then contend about the right. 

Mr. .Netson did not expect that this point 
would have been brought up again, but since it 
had so happened, he felt a propriety; not to say a 
duty, in recapitulating also what he had urged 
before, and adding some further reasons to show 
that Congress had the right, and exelusive right, 
of jurisdiction over all that part of the river Po- 
tomac within the District of Columbia. The bur- 
den of the song appears to be this: that because 
the States of Maryland and Virginia entered into 
compact before the formation of the present Con- 
stitution, by which it was agreed that the river 
should be considered a common highway, and as 
both possessed the right of way, it was a joint 
right, which, as they did not jointly convey the 
right, has never been ceded to the United States. 
Does the gentleman (Mr. CLARK) mean to say 
that the States of Virginia and Maryland had not 
the power of granting this joint right? If he 
does not assert this, or if he admits they had the 

ower, we shall be able to demonstrate that they 

ave granted it to Congress. After two States 
have made a division of a part of each of their 
particular property, cannot they mutually give to 
another the property they have thus acquired ? 
Surely common sense cannot deny them the right 
so to do: if you cannot grant away a right, it is 
no right, for a right cannot be complete if it can- 
not be conveyed to another; the very idea of a 
right implies the power of disposal. They say 
that Maryland had the exclusive right of navi- 
gating the river Potomac, and that she gave by 
compact a qualified property in that exclusive 
right to Virginia. Cannot. Virginia convey this 
qualified right? If one holds a right to an estate 
for life or a term of years, is it not as competent 
for the party to convey such right, as it would 
be to convey an estate in fee simple? Whether 
the right be a special right, or a limited right, or 
of whatever nature it be, every man has a right 
to convey it to another, unless there be exceptions 
or reservations; but in the compact between Ma- 
ryland and Virginia there are no reservations or 
stipulations that abridge or preclude a convey- 
ance. Then he asked them to propound this case: 
Maryland has a common right with Virginia in 
the Potomac, and Maryland declares that she 
gives up all her right to ten miles square of her 
territory—the Potomac is a part—Virginia also 
says that, so far as she has a right, she gives it up 
also. Well, then, both States have given up their 
respective rights. Does not the relinquishment 
of their rights by both States produce the same 


effect as if it had been done by a joint instru- 
ment? Maryland, he asserted, had given up her 
right; no matter whether it was a real right or 
qualified right, she gave up all but what she had 
conveyed to Virginia, and Virginia has given up 
all. she possessed. oo 

Mark the reverse—if Virginia has not ceded her 
right in the Potomac, and Maryland,hers, to Con- 
gress, then this is not a district of territory within 
the meaning of the Constitution ; aud if it be not 
the Constitutional district, we have no right to 
exercise any other jurisdiction here than what we 
exercise in common for every other part of the 
United States. For, if the District be separated 
by the Potomac, it is not one district, but two dis- 
tricts, and the Constitution does not give Con- 
gress power to assume exclusive jurisdiction over 
two districts. If, however, the State of Maryland 
has ceded the Potomac, and it runs up to the Vir- 
ginia territorial line, then the district is but one 
district, though it consists of parts taken from two 
States. He felt a difficulty in defining this idea, be- 
cause, whena thing isself-evident, it renders it hard 
to prove what is so palpable, and a multitude of 
words rather tend to confuse than clear the point. 
But what he understood was, that when several 
tracts of land were joined altogether, they are not 
separated by the water courses or anything else 
crossing or traversing the same; then the juris- 
diction of Congress runs as well upon the bed of 
the river as its banks, and so over the whole ten 
miles square; if this idea was correct, Congress 
had assumed the exclusive: jurisdiction over no 
more territory than they had a Constitutional 
right to acquire. He might be mistaken in his 
opinion; he therefore urged his arguments with 
great diffidence. He was liable to error, and that 
very often; and it may be the case in the present 
instance. But he must acknowledge that he had 
not as yet heard anything that satisfied his mind 
that he had been wrong. He therefore still hoped 
that the bill might pass into a law, from convic- 
tion that it would be a great benefit to all persons 
residing upon or near the waters of the Potomac. 

Mr. J. Ranpoupx had hoped that the very per- 
spicuous statement of his colleague (Mr. CLARK) 
when the subject was last under consideration, had 
satisfied the most incredulous that Congress were 
not competent to pass the bill before them. In- 
deed, he had hoped that the bill would have been 
suffered to sleep through the rest of the session, 
and the House no more troubled on the subject. 
The reasoning of the gentleman last up was to 
his mind utterly fallacious and inconclusive. The 
district was not necessarily divided into two 
bodies politic, because of the intervening jurisdic- 
tion of Virginia over the Potomac. Did Massa- 
chusetts constitute two States, because its parts 
were completely separated by New Hampshire 
through which you must necessarily pass to get 
into Maine from old Massachusetts, as it was 
called? For the purpose of division the mathe- 
matical line which marked the boundary between 
the two States of Maryland and Virginia was 
equivalent to the whole breadth of the Potomac. 
On the ground of natural right, Congress could 
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not obstruct the navigation of the river. They 
could not do it without admitting the right of 
Virginia and. Maryland to raise obstructions above 
and below. Those States had as good a claim to 
stop the passage of ships of the United States as 
Congress had to interrupt their batteaux. But 
gentlemen say they are not stopping the naviga- 
tion, they are improving it. How? by damming 
up the best channel. Did not this justify any 
species of obstruction? It was only to term it an 
improvement, and every objection was silenced. 
Whatever might be the decision of the House, he 
trusted no member from Virginia would be found 
to concede her right over the Potomac. He hoped 
also that the subject would be suffered to remain 
at rest until the question of recession was de- 
cided; but, in whatever shape it should appear, 
he should always protest against it, as a violation 
of the rights of the State which he represented. 

Mr. Nexson would briefly reply to what had 
been said in relation to two districts being but 
one district. The fact was, as had been often 
stated, that two parts of,the District had been 
separately granted by Maryland and Virginia; 
that, if these two parts touched each other and 
left no interval, they became one district; but if 
there was an interval between them, such as the 
river Potomac, they were two districts, and over 
two districts Congress had no authority to assume 
exclusive jurisdiction. But he thought the gen- 
tleman from Virginia had evaded an answer to 
the position that Congress cannot exercise pow- 
ers of exclusive legislation over two districts. 
What had been said of Massachusetts and Maine 
being one State, although separated from each 
other by New Hampshire, did not apply; they 
might be, and in fact were, a body politic, not- 
withstanding the geographical separation of the 
parts. A nation and its territory, like the United 
States and Louisiana, were a body politic, but the 
decision of the present question does not depend 
on things like these. The jurisdiction given to 
Congress by the Constitution over one district of 
country can never be considered a jurisdiction 
over two separate districts. True, if both parts 
join together, they are but one district; yet, if 
they are separate, they are two districts. 

What has-been said of Virginia’s holding the 
right of free navigation under the law of nature 
and of nations was an opinion different from that 
he held; but it would take such a length of time 
to discuss that point, and recite his authorities, 
that he was induced to give it the go-by, with 
one single remark. It was not the understanding 
which the States of Virginia and Maryland had 
at the time of entering into the compact for the 
free navigation of the Potomac, Pocomoke, and 
the mouth of the Chesapeake bay. By that instru- 
ment, it would appear that their right of naviga- 
ting these waters was the result of compact, and 
did not grow out of the law of nature, or the code 
adopted by the nations of Europe. 

But suppose his ideas not to be correct, still he 
would contend that what was proposed to be done 
by the inhabitants of Georgetown was within the 
power of the United States Legislature, inasmuch 


as it goes to amend and make better the naviga- 
tion of the Potomac. Indeed, any stranger stand- 
ing by and hearing the debate which had taken 
place would suppose that the advocates for the 
dam were disposed to obstruct the navigation of 
the river in such a manner that no other vessels 
than those belonging to Georgetown should be 
permitted to pass by Mason’s island. This, how- 
ever, was by no. means the intention. He con- 
eluded with observing, that, to him and his con- 
stituents, it was really a matter of great concern; 
and he believed it to be equally important to all 
the upper country of Maryland, and part of Vir- 
ginia and Pennsylvania—all in Pennsylvania 
within twenty miles. of the south line of that 
State, and all the inhabitants of Virginia between 
the ridge dividing the head-waters of Rappahan- 
nock and James rivers from the Potomac. If, by 
inaction or refusal, the channel to Georgetown 
should be suffered to fill up, he would not give a 
single farthing for all. the’improvements made 
upon the canal navigation. The Potomac Com- 
pany may as well be abolished at once, for there 
will be an end to all the advantages they have 
heretofore calculated upon, and which had been 
the inducement for them to expend so many my- 
riads of dollars on their improvements. He onld 
not restrain himself from expressing his anxiety 
that the bill should pass, and this he still thought, 
as he had before declared, to be the proper time. 

Mr. Lucas.—The question is, whether we can 
authorize the inhabitants of Georgetown to im- 
prove the river at their own expense? And it 
appears, from the statements made in the course 
of the argument, that the Potomae was within 
the charter bounds of Maryland, and not within 
the charter bounds of Virginia; and unless Mary- 
land had ceded the right of navigation thereon to 
Virginia by compact, Maryland would yet have 
been‘as the sole owner of the soil, also the sole 
owner of the river. What Maryland gave to 
Virginia was not a title to admit them to the 
right of ownership; they granted only a qualified 
right, and reserved the territorial right, and if so, 
Virginia has never possessed more than a quali- 
fied right. Let it be inquired, what right is that ? 
and it will be found to be merely the right of free 
navigation. Thatis nothing more than the right 
of passage over the soil of another, or, as it is 
termed by the civilians, the right of servitude. 
It is not a right in the territory, but merely a right 
of usage across the soil. If, fr example, an allu- 
vion was to form an island in the Potomac, would 
Virginia claim it as joint owner of the soil? She 
would not, because she has no other claim: than 
what is declared in the compact; that being only 
a qualified right, she is not joint owner ;. of course 
Maryland being the sole owner of the soil might 
convey her whole territorial right, subject.only to 
the qualified right of Virginia, viz: the right of 
navigation. If the right of fishery, or any other 
territorial right, was contended for on her part, if 
would not be allowed her. For all territorial 
rights, as they were in Maryland. from the begin- 
ning, remained in her till her act- of cession. 

It is evident, therefore, that Maryland, as abso- 


801 


HISTORY OF CONGRESS. 


802 


DECEMBER; 1804,: 


Potomac. River. 


H.or R. 


lute proprietor. of the soil, could convey the same 
to’ Congress without the intervention of Virginia, 
and if Maryland could do this, she has done it; 
for, by her act of cession, she has ceded to Con- 
gress all her. territorial rights over ten miles 
square, or less, of her State, but still subject to 
the qualified right of Virginia.. It is urged that 
such a conveyance cannot be complete without 
the consent of Virginia, and as Virginia has. not 
ceded her qualified right derived from Maryland, 
Congress do not hold the Potomac in full sove- 
reignty.. He granted it, and admitted further that 
as Virginia had only ceded such of her territory as 
was within her charter bounds, and as the right 
she had to the river was not included in her char- 
ter, but.derived from Maryland by compact, that 
she still had that right; but that was a right nei- 
ther more nor less than that of the free navigation 
te which the gentleman from Virginia (Mr. Jonn 
Raxporra) had said the State of Virginia was 
entitled by the law of nature and of nations, inas- 
much ‘as she held tetritory above and below. But 
if Maryland has conveyed to Congress all her 
right to that part of the Potomac lying within the 
boundaries of the District, Congress has the same 
right which Maryland had. Supposea case: A 
person conveys his right of soil to another, but, 
previously, he had agreed with his adjoining 
neighbor to let him have the service of ‘his road. 
Shall this qualified right in the use of the road 
across the other’s soil, prevent. the new possessor 
from repairing or improving such road? -Such a 
position cannot be supported, because a general 
right of improvement in the owner of the soil 
would be. counteracted by the special right of 
way or passage granted to another. Can it be 
said that Congress, when they wish to improve a 
road or a river within their exclusive jurisdiction, 
cannot exercise this right without the consent of 
those whom they have allowed to travel along or 
over the same? Surely this will not be contended 
for. 

The waters of the Potomac area common high- 
way. We grant it; but willit cease to be a com- 
mon highway, while the whole body of the wa- 
ters are carried through one channel instead of 
two? Does the contraction of the surface and 
deepening of the channel render it less a high- 
way than it was heretofore? Will the river Po- 
tomac cease to be the Potomac, when its waters 
are comprised within narrower bounds? No. 
What is lost in surface is gained in depth, not a 
drop is lost to the river, but there is a clear profit 
in the gain. i 

Allusion has been made to the navigation of 
the Mississippi, in which France has a qualified 
right of navigation—the United States owning 
the soil on both sides. If the United States should 
pass a law to remove its obstructions or cut across 
from point to point, would France interfere, and 
say you shall not remove a single stick of drift- 
wood, or any of the masses of trees which almost 
choke up the navigation at certain seasons? Tt is 
preposterous to think so. What! not remove a 
bar that shall be formed by the course of nature? 
It-is absurd. But there is more ground for this 
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position than the one now advocated for the con- 
current jurisdiction of Virginia. It has been con- 
tended that the States of Maryland and Virginia 
were to make the improvements in this river, 
not only by joint consent, but at joint expense. 
Now, would Georgetown, at her own expense, 
offer to lay out such a sum of money as is likely 
to. be required for the erection of the dam in order 
to obstruct the navigation of the river—a river in 
which she is most deeply concerned? Would 
they pay the whole expense if it was'to work an 
injury instead of a benefit? The States of Vir- 
ginia and Maryland agreed, in the opening of the 
canal, but here Georgetown bears the whole ex- 
pense; and let any man say whether they would 
contrive and pay for their own ruin? 

Mr. SLoan would leave the dispute, as to the 
right of jurisdiction over the river, to be settled 
by those who were more competent to inves- 
tigate law questions than he was himself. But, 
from what he had heard, he had brought his 
mind to this conelusion, that, whatever right Ma- 
ryland possessed to the jurisdiction of the Poto- 
mac, Congress was now entitled to exercise. The 
gentleman from Virginia (Mr. J. Ranpoes) has 
said that Congress has no right to obstruct the 
navigation. True; but it does not follow that 
Congress has no right to remove obstructions, 
He says, also, that we might stop both branches. 
Not so; it is intended to stop one only, in order 
to deepen the other, so as to render the navigation 
more useful and safe. The case before us has 
been occasioned by the act of God, or a great 
movement in nature; a great quantity of ice has 
been lodged, and tore up from the shore and the 
island the materials that form, perhaps, the base 
of this sand bar, by which the navigation has 
been obstructed. Now, suppose another case, that 
this ice had pent up the whole body of the river, 
and compelled the waters to form themselves a 
channel for escape through the lower grounds of 
the Virginia side, and thereby have given a new 
course to the river; and it would not be the first 
time that ice had been the cause of changing the 
bed of a river. He would ask, was there any 
member of this House but would heartily concur 
in restoring the inhabitants on this side the river 
to the use of. the river, by erecting proper works 
to restore the stream to its old bed? He did not 
believe there would be the slightest objection to 
such a proposition, especially if it was to be done, 
like the present measure, at the sole expense of 
the people of Georgetown. With regard to the 
doubt which had been entertained whether it 
would be advantageous or not, he believed that to 
be perfectly settled, after what had been stated by 
the gentleman from Virginia, (Mr. Lewis.) He 
believed it would no more injure Alexandria, or 
the mouth of the Eastern branch, than it would 
the mouth of the Chesapeake. 

Mr. R. Griswoiv.— This question has assumed 
several important aspects since it has been before 
the Committee. The first, though not the least, 
has been the denial of the right of Congress to 
exercise exclusive jurisdiction over this District 
of ten miles square. This question, however, must 
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be solved by adverting to the Constitution of the 
United States, and the acts of cession of the 
States of Maryland and Virginia, which were 
passed for the purpose of carrying into execution 
that part of the Constitution relative to a territo- 
ry over which the United States were to exercise 
exclusive legislation. The gentleman from Vir- 
ginia (Mr. J. Ranpoxpn) has stated in fact, though 
not in words, that Congress have the power of 
assuming the exclusive jurisdiction over more 
than one district, if granted by any of the States. 
He says that this District of ten miles square is 
divided into two districts by the Potomac, or by a 
mathematical line, therefore, they are still two 
districts, and it does not deny the right of Con- 
gress to assume the exclusive legislation over 
them, but merely they have no right to exercise 
jurisdiction on the interval between them ; this he 
has illustrated by a reference to old Massachusetts 
and her province of Maine. He says they are one 
body politic, and constitute one State of the Union. 
Here, that gentleman must surely be mistaken. 
Tt is not to be disputed that a State may consist 
of separated parts, and so might the territory of 
ten miles square, if the Constitution had not tied 
it down to one entire and connected district. As 
well might it be pretended that Congress might 
assume one hundred districts, each consisting of 
one mile square, as that they are authorized to 
hold two districts within their ten miles square. 
But the truth is, that, by the acts of cession both 
of Maryland aud Virginia, the two parts which 
Congress have assumed are expressly granted,and 
Congress now stand on their ground, and have 
all the rights and jurisdiction which either or 
both States possessed previous to the act of ces- 
sion, and that right extends over the river includ- 
ed in the ten miles square. He would admit, for 
argument sake, that those two States have the 
privilege of free navigation, or the right of high- 
way; but he would ask, if there was anything 
contained in the bill that infringed that right? 
And he knew the answer must be that there was 
nothing in the bill likely to work an injury to any 
person. 

Mr. Axsron did not intend to consume much 
of the time of the Committee in delivering his 
sentiments, as the discussion had already been 
protracted to a much greater length than he, at 
the first view of the subject, supposed it merited. 
It has been contended by several gentlemen that 
Congress have no power to legislate at all upon 
the subject of the navigation of the river Poto- 
mac. This really, to him, appeared to be a very 
extraordinary doctrine indeed. That because 
Virginia and Maryland had not jointly conveyed 
a common property, their conveyances separate, 
although including this very common property, 
was not obligatory, and did not convey to Con- 
gress exclusive legislation and jurisdiction over 
such part of the river as lay within the District 
of. Columbia. He admitted that the river Poto- 
mac was a common highway, and ought ever to 
remain so, for the benefit not only of the people of 
Virginia and Maryland, but likewise for all the 


the same; and to do any act whereby the naviga- 
tion would, in the slightest degree whatever, be 
obstructed, was more than we had aright or ought 
todo. But would it follow, in consequence, that 
we had no right to improve or benefit the naviga- 
tion of theriver ? Most indubitably not. It was, 
in his mind, clear, from the information he had 
received, that, unless something was done for the 
benefit of the navigation of the river, thatan end 
would soon be put to Georgetown as a commer- 
cial spot. He believed it to be universally the 
case that the uniting of any two streams of nearly 
equal size produced a bar or shallow place just 
below their junction. If, then, the bar complain- 
ed of, just below Mason’s island, has been pro- 
duced in consequence of the uniting of the two 
arms of the river, it seemed to him an inevitable 
consequence that, if one of them was dammed 
up, the channel would return to its former depth. 
Mr. A. could not see the force of an argument 
made use of by his colleague, the honorable 
Speaker, if he understood him correctly, to say 
that, if the dam contemplated should be effected, 
it would tend to injure the ferries established on 
the river. In what manner the erecting the dam 
from Mason’s island to the Virginia shore could 
affect them, he was not able to discover, as the 
land on the Virginia shore, opposite the ferries, 
and the island, belong to the same person.. He 
entertained no doubt but that the same privileges 
would extend to the island as were now enjoyed 
at the landing on the Virginia shore. 

It, therefore, appeared to him that the propriety 
or impropriety of the measure contemplated by 
the bill upon the table, turned wholly upon the 
question, whether thereby the navigation of the 
river Potomac would be obstructed or benefited ? 
For his part, he had no doubt but that it would 
greatly tend to the improvement of the naviga- 
tion of the river. He should, ‘therefore, give it 
his decided support, and hoped the bill would 
pass into a law. 

Mr. Cuarporne asked if the ten miles square, 
located and surveyed to the United States, includ- 
ed the river? He rather suspected that they had 
laid off ten miles square, exclusive of the river. 
If this were the case, Congress had assumed ju- 
diction over more territory than they were con- 
stitutionally entitled to. , ; 

Mr. J. RanpoLru had really hoped that, after 
this question had been so long before the Com- 
mittee, it would have been better understood than 
it appeared to be. He regretted his incompetency 
to make himself intelligible. He had not meant 
to convey the idea attributed to him by Mr. R. 
Griswoip. What he had said in relation to the 
two districts was offered as a solution of the diffi- 
culties which the gentleman from Maryland (Mr. 
NeLson) seémed to labor under. He never did 
contend that, because Congress had the power of 
exercising exclusive jurisdiction over a district of 
ten miles square, they had, therefore, the right to 
exercise similar authority over one hundred dis- 
tricts of one mile square. The same gentleman 
seemed to labor under another error m supposing 


citizens of the United States choosing to navigate | that he contended that Congress, because they 


805 


HISTORY OF CONGRESS. 


806 


DECEMBER, 1804. 


‘Potomac River. 


H. or R. 


had :no: right: to legislate over the river, had | principle involved, would offer a few remarks on 


no right to legislate here.. The right of jurisdic- 
tion over the territory is not impugned by a de- 
nial of the right over the river. It is a little 
remarkable that the gentleman from Connecticut 
(Mr. R. Gaiswoup) and the gentleman from 
Pennsylvania (Mr. Lucas) draw the same con- 
clusion from different premises ; but it never was 
contended by him, that Virginia had a territorial 
right over this river. What she had was.a stip- 
ulated right, and Maryland had conceded that no 
obstruction should be made in the river, but by 
the consent of the two States. It is, however, 
said, that. the dam will not be an obstruction, and 
the gentleman from Pennsylvania has discovered 
that .all the water will still flow between the 
banks of the Potomac ; but though the water be 
there, there will be no navigating up or down the 
west side of the island. The gentleman is also 
ata loss to conceive how Georgetown, which is 
so greatly interested in the navigation of the Po- 
tomac, should, at its own expense, undertake to 
throw obstructions in the river. Is he yet to learn 
that Georgetown might not be greatly concerned, 
if she hindered the navigation generally, while 
she derived. much benefit to herself? He knows 
that there is a project afloat for cutting a canal 
across from the Potomac to the Eastern Branch, 
and by that means obstruct the passage to Alex- 
andria. -If you undertake to exercise this right, 
what is to prevent your taking the water out at 
the Little Fall, and bringing the whole to the res- 
idence of your favorite child, the City of Wash- 
ington, and theteby destroy the canal constructed 
at such vast expense by the joint funds of Mary- 
land and Virginia? He thought the present to be 
a very important question, or he would not have 
been so troublesome. He would just review the 
positions he had taken. The State of Virginia 
acquired by compact an extension of her natural 
right to the navigation of the Potomac ; she after- 
wards ceded ten miles square within her limits ; 
but did not cede any qualified right she might 
have beyond her limits; yet you assume this 
power, and deprive Virginia of what she alleges 
she neither did nor ever meant to convey. He 
hoped, whatever might be the decision, that not 
a single member from Virginia would vote to yield 
up her rights without her consent. 

Mr. J. Luwis.—My colleague has expressed a 
hope that no member from Virginia would be 
found. to sanction a measure so hostile to the 
rights of that State. I lament extremely that I 
should, upon any occasion, differ in sentiment 
with that gentleman, and particularly upon this; 
put, because 1 am so unfortunate as not to agree 
with my colleague upon this question, [hope I shall 
not, on that account, be charged with an aban- 
donment of the interests of Virginia. I am as 
tenacious of her rights as my honorable colleague, 
or any other Representative from that State, and 
i must, at the same time, be permitted to express 
my regret that any member from Virginia shall 
be found to oppose a measure so very interesting 
toa large portion of the citizens of that State. 

Mr. G. W. CampeeLL considering an important 


the point in question, namely, whether Virginia 
did really intend to cede to the United States any 
right of jurisdiction which she possessed over the 
Potomac, and if she did -mean to cede, whether 
the law passed by her is couched in such terms as 
to convey that right? be, 

The principal objection relied upon is, that the 
right which Virginia had was nothing more than 
a use springing out of the real property, without 
any territorial right; yet he understood that both 
the States of Maryland and Virginia could send 
their civil officers to execute process upon the 
Potomac. ‘This being admitted, the inevitable 
conclusion is that the river was within the ;juris- 
diction of Virginia for such purpose. Now look 
into the law, and see whether the terms be not 
broad enough to cover the jurisdiction claimed 
by Congress; the words are, that she cedes a 
tract of country not exceeding ten miles square, 
&c., and that Congress may exercise exclusive 
jurisdiction over the soil and the persons residing 
thereon. From these words it is clear, that Vir- 
ginia meant to convey everything she possessed 
in relation to the soil. He believed that a person 
might use expressions in a deed that conveyed 
more than he possessed. Although the object did 
not pass, yet it was, pro tanto, good for as much 
as he did possess, which was ‘the case with Vir- 
ginia. He concluded by observing that it was 
singular so much danger should be apprehended, 
and yet no person came before them to complain; 
there were no petitions either from Alexandria or 
the Eastern Branch, nor did he apprehend there 
would be any, as he believed that deepening the 
channel would be a general good, and not pro- 
duce even a partial injury. 

Mr: Macon.—Although it may be a good rule, 
yet itis not a general one, that people are well 
satished when they do not complain; yet gentle- 
men, when they are sent here to legislate, must 
exercise their own judgment on the probable con- 
sequences. If all the people of the District were - 
to say that this was a proper measure, he should 
still exercise his own opinion. The gentleman 
from Virginia (Mr. Luwis) had narrated the his- 
tory of this river, and informed us there was no 
impediment prior to 1784. He did not doubt the 
correctness of the statement; but he should have 
gone further, and informed us what was the pop- 
ulation on the waters of the Potomac at that 
time, and what it is at present, and; likely here- 
after to be; because if such a mud bank was 
raised in the river when its banks had little or 
no cultivation, what was it likely to be when 
thickly settled, for every new farm and Anse 
additional, cultivation, loosened the earth, whic 
was swept away by every fresh, and the mud 
bank at the head of tide water would proportion- 
ably increase in magnitude* Such had been the 
case with the Rappahannock, and if it should turn 
out that these two rivers are in a similar situa- 
tion, their trouble would be thrown away. 

Mr. Hotianp admitted that the quantity of 
mud would increase by cultivation; but if the 
channel is deepened by narrowing the river, the 
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mud would descend lower, and deposit itself in| ing a resolution that it is not expedient at this 


that part of the bed of the river where the chan- 
nel was deeper. He had no doubt of the right of 
Congress to the exclusive legislation over the 
tiver, as well as over every other part of the Dis- 
trict. He should therefore vote for the bill, be- 
lieving that they had the right, and-that the meas- 
ure would be greatly beneficial to the commerce 
of the country. 

On the question being about to be put, Mr. 
Erpes requested the Clerk to read the eighth arti- 
ele of the compact between Maryland and Vir- 
ginia, which being done, 

The question on striking out the first section 
was put and lost—forty members voting in the 
affirmative, and seventy-two against it. 

Mr. Lyon proposed a new section incorporating 
a company to build a bridge over the Potomac. 
He thought the two objects ought to go together, 
and unless they were connected, he should not 
vote for the bill. 

The Cuainman determined the motion not in 
order, the Committee having had nothing relative 
toa bridge referred to them. The amendment, 
however, would be proper in the House. 

The Committee then rose and reported, and the 
House adjourned. 


Wepnespay, December 12. 

Another member, to wit: BENJAMIN HUGER, 
from South Carolina, appeared and took his seat 
in the House, 

Two memorials of sundry inhabitants of the 
counties of Randolph and St. Clair, in the Indi- 
ana Territory of the United States, in behalf of 
themselves and other inhabitants of the said In- 
diana Territory, were presented to the House and 
read, respectively praying that they may be per- 
mitted to purchase public lands, the property of 
the United States within the said Territory, at a 
less price than that fixed by an act passed at the 
last session of Congress for the disposal of the 
said public lands, and that the right of pre-emp- 
tion may be granted to the memorialists and other 
actual settlers thereon.—Referred to Mr. Lyon, 
Mr. Morrow, Mr. Gray, Mr. Hoces, and Mr. 
Courts, to examine and report their opinion there- 
upon to the House. 

Mr. Varnum, from the committee appointed, 
presented a bill for establishing rules and regula- 
tions for the government of the Armies of the 
United States; which was read twice and com- 
mitted toa Committee of the Whole on Friday 
next. 

On motion of Mr. Lewis, the unfinished busi- 
ness of yesterday, on the bill relating to the dam 
or causeway to be erected across the Potomac, 
from Mason’s island to the Virginia shore, was 
considered by the House, and after some attempts 
to modify the bill, all of which proved unsuccess- 
ful, the bill was ordered to be engrossed and read 
a third time to-morrow. 

Mr. Tuomas called for the order of the day on 
the report on the petition from the New York and 
Dutchess counties slate companies, recommend- 


time to increase the duties on slate. 

The House went into a Committee of the 
Whole on the report. ae 

Mr. Tuomas moved the Committee of the 
Whole to concur in the report of the'select com- 
mittee, which was agreed to without .a’division. 
The Committee then rose and reported its concur- 
rence, and the resolution was thereupon adopted 
by the House. ‘ : 

Mr. Stanrorp would have called up the reso- 
lutions for the recession of the Territory of Co- 
lumbia to the States of Virginia and Maryland; 
but on account of the absence (as he understood, 
occasioned by indisposition) of two or three-gen- 
tlemen who feel interested in the decision ; but he 
gave notice, that he should call it up when he 
saw them in their places, which he hoped would 
be to-morrow. 

Mr. Jackson called up the order of the day on 
the bill making application of the moneys hereto- 
fore appropriated by law for making a post road 
from the navigable waters of the Atlantic to the 
Ohio river. 

Mr. Erres stated that the Senate had a bill 
on the same subject at this moment before them, 
and that too in the same form. 

Mr. Jacxson withdrew his call. 


ARMED MERCHANT VESSELS. | 


Mr. Jackson called for the order of the day. on 
the bill relative to the clearance of armed met- 
chant vessels, if gentlemen were prepared to con- 
sider the same. He thought a law on this sub- 
ject should be enacted as speedily as possible, for 
a number of merchants in our seaports had em- 
barked extensively in an illicit commerce, which 
he conceived dangerous to our peace and national 
honor. ; : i 

Mr. J. CLAY requested that the bill might be 
suffered to lie until the memorial from the Cham- 
ber of Commerce of Philadelphia was printed, 
which had been ordered a few days since. 

Mr. Jacxson did not know of this. memorial, or 
of an order for printing. Ifthe business could be 
understood on its being read to the House by the 
Clerk, he should incline to consider the bill... He 
wished, however, the House to decide on the post- 
ponement. 

Mr. Eustis wished the bill to lie on the table. 

A question was taken for postponing till to- 
morrow, and carried—seventy-two voting in favor 
of the motion. 

The House adjourned. 


Tuorspay, December 13. 


The Speaker laid before the House a letter from 
John Gregory,.a black man, alleging himself to 
bea native of Nansemond county, in the State of 
Virginia, dated on board of the British ship of war, 
called the Alemene, the nineteenth of August, in 
the present year, stating, that having lost his pro- 
tection, and being shipwrecked in the British 
Channel, he has been impressed on board the said 
Alemene, and detained there against his inclina- 
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tion; and praying that Congress will be pleased 
to take his.case into consideration, and obtain his 
discharge from the British service. 

The said letter was read, and, together with a 
certificate of the Consul and Agent of the United 
States at London, accompanying the same, ordered 
to be referred to the Secretary. of State for infor- 
mation. ae ; ah 

é POTOMAC RIVER. 

_ On the third reading of the bill for the erection 
of a dam or causeway from Mason’s island to the 
western shore of the Potomac, the yeas and nays 
were called for by Mr. Varnum. f 

` Mr. Dawson said: My absence from this House 
for some.days past, occasioned by my bad health, 
has prevented my hearing the arguments which | 
have been urged in favor of this bill, as well as 
those in opposition to it; presuming, however, 
that they had much affinity to those which were 
urged on its introduction, which, in my judgment, 
were conclusive in opposition and feeble in sup- 
port, I must be permitted to express my astonish- 
ment that it has progressed so far, and that this! 
House must now decide on its passage or rejection. 

In this stage of the business, and under existing 
circumstances, I should not intrude a single ob- | 
servation, especially as I learn that the subject 
has been fully discussed, and various votes taken, 
did I not feel impelled by one consideration supe- 
rior to all others; but, sir, whenever a proposition 
is made which goes to.affect the interest and wan- 
tonly violates the rights of a State, one of whose 

‘Representatives. I am, I hold it to be my bounden 
duty to rise in the opposition.. Such is the bill in 
your hands, and under such influence dol now 
act. In my judgment, that bill usurps a power, 
and attempts the exercise of a right, which the 
States of Maryland and Virginia never have, and 
I trust never will, relinquish to any Government— 
a right essential to them as sovereign States, and | 
the relinquishment of which will render them de- 
pendencies not only on the General Government, 
but upon any Corporation within the District of 
Columbia. ; 

In the course- of this discussion, reference, no 
doubt, has been had to the deeds of cession from 
those two States to the General Government; I 
mean not again to bring them to their view, and 
mention them only for one purpose. I presume 
that in the construction of those articles, the same 
rules will be observed, the same principles will be 
adhered to, which are observed in the construc- 
tion of the original compact, the Constitution. I 
well know that in the construction of that instru- 
ment, two opinions have gone abroad in the Unit- 
ed States, and have their zealous advocates: the 
one is, that the General Government possesses all 
powers which it shall deem necessary, and which 
are not expressly reserved to the States; to this 
doctrine I have never been a friend, and am sur- 
prised to find that it has so many advocates on 
this day who support that bill; the other is, “that 
‘all rights, powers, and jurisdictions, are reserved 
t to the States, which-are not expressly delegated 
t to the General Government.” This is the doc- 
trine which I have always advocated, and which | 


I support on this day by opposing that bill. Ad- 
mitting, sir, my first position to be true—that 
the same rules of construction must be used in 
the two. cases. which I have mentioned, I call 
upon gentlemen to show any express surrender of 
this right-of: jurisdiction, either by the State of 
Maryland or-that-of Virginia. None appears, 
and gentlemen must-either adopt the extensive 
doctrine of implication as one- of- their. political 
tenets, or relinquish that bill. I-will go further, 
sir, and declare it as my opinion, that the Legis- 
latures of those two States never could have in- 
tended the surrender of that jurisdiction. I was 
a member of the Legislature of ‘Virginia at that 
time, and the idea’ was new to me until ‘the last 
year, when the bridge proposition was ‘brought 
forward. I appeal to the candor of the gentle- 
men of this Committee, and call upon them to 
say whether it is reasonable to suppose that those 
two States, after taking uncommon pains to fix, 
and render secure forever, to themselves and their 
friends. the navigation of this river; after uniting 
their efforts to open and improve it to a consider- 
able distance above tidewater, would surrender 
the jurisdiction to any earthly power, thereby 
putting it in their power to impede it whenever 
they please? for, be it remembered, that if we 
have a right to throw up a dam in one place, we 
have a right ‘to build a bridge in another; if to 
build a bridge, to draw an. artificial line at any 
parsi saying, “thus far you shall go, and no fur- 
ther. fae RLS 

For these reasons, Larm convinced that the right 
has never been surrendered; that it never was 
intended; and that it never ought to be relin- 
quished. Considering the objections which I 
have mentioned as sufficient to defeat the bill, I 
have forborne to examine into its expediency ; 
whether it will prove advantageous to some of the 
District and injurious to others, I will not pretend 
to say.. One thing, however, appears probable to 
me, that if, by the erection of this dam, the ra- 
pidity of the water opposite to Georgetown is in- 
creased, and thereby the sand and mud carried to 
a lower point and there deposited, that point may 
be ator near the Eastern Branch, which we have 
established as our navy yard, to which heavy ves- 
sels get with great difficulty, and from which they 
may be entirely excluded, should the effect which 
I apprehend take place. Isubmit this to the con- 
sideration of the friends of this establishment, 
which is not without its enemies already. 

One more word and I am done. If we admit 
the right to erect a dam, we have the same to build 
a bridge; and if we grant the one for the accom~ 
modation of one part of the people of. the Dis- 
trict, I know not how we can refuse the other to 
the inhabitants of the other part. Let the friends 
of the present bill look to this; the division of this 
House on the last year on that point was very 
equal, and the admission of the right will certainly 
give it new friends. 

On the passage of the bill the yeas and nays 
were taken, and are as follows: 

Yzas—Willis Alston, jun., Isaac Anderson, Simeon 
Baldwin, David Bard, Silas Betton, Phanuel Bishop, 
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William Blackledge, Joseph Bryan, George W. Camp- 
pell, Levi Casey, William Chamberlin, Martin Chit- 
tenden, Clifton Claggett, Frederick Conrad, John Dav- 
enport, Thomas Dwight, John B. Earle, James Elliot, 
Ebenezer Elmer, William Findley, Calvin Goddard, 
Andrew Gregg, Gaylord Griswold, Roger Griswold, 
John A. Hanna, Joseph Heister, John Hoge, James 
Holland, Samuel Hunt, William Kennedy, Simon 
Larned, Joseph Lewis, jun, Henry W. Livingston, 
Thomas Lowndes, John B. C. Lucas, William Mc- 
Creery, David M eriwether, Nahum Mitchell, Thomas 
Moore, Jeremiah Morrow, James Mott, John Patterson, 
Thomas Plater, Thomas M. Randolph, John Rhea of 
Tennessee, Erastus Root, Ebenezer Seaver, James 
Sloan, John Cotton Smith, Henry Southard, William 
Stedman, James Stephenson, John Stewart, Samuel 
Taggart, Benjamin Tallmadge, Samuel Tenney, George 
Tibbits, Philip Van Cortlandt, Isaac Van Horne, Dan- 
iel C. Verplanck, Peleg Wadsworth, John Whitehill, 
Lemuel Williams, Richard Winn, Joseph Winston, 
and Thomas Wynns. ; 

Nays—Nathaniel Alexander, George Michael Bed- 
inger; Adam Boyd; John Boyle, Robert Brown, Wil- 
liam Butler, Christopher Clark, Joseph Clay, Jacob 
Crowninshield, John Dawson, William Dickson, Peter 
Early, Jolin W. Eppes, William Eustis, Peterson Good- 
wyn, Thomas Griffin, Josiah Hasbrouck, David Holmes, 
Walter Jones, Nehemiah Knight, Michael Leib, An- 
drew McCord, Nicholas R. Moore, Anthony New, 
Thomas Newton, jun., Gideon Olin, Beriah Palmer, 
John Randolph, John Rea of Pennsylvania, Samuel 
Riker, Cesar A. Rodney, Thomas Sammons, Thomas 
Sandford, John Smilie, John Smith, Richard Stanford, 
Philip R. Thompson, and Joseph B. Varnum. 

Resolved, That the title be, “An act authorizing 
the corporation of Georgetown to make a dam or 
causeway from ,Mason’s Island to the Western 
shore of the river Potomac.” 


ARMED MERCHANT VESSELS. 


The consideration of the bill to regulate the 
clearance of armed merchant vessels was resumed. 
The bill as amended was read, as follows: 

A Bill to regulate the clearance of armed merchant 
vessels. i 

Be it enacted, &e., That, after due notice of this act 
at the several custom-houses, no merchant vessel, armed, 
or provided with the-means of being armed at sea, shall 
receive a clearance, or be permitted to leave the ports 
where she may be so armed or provided, without bond, 
with two sufficient sureties, being given by the owner 


the West Indies, such vessel with her arms, tackle, and 
furniture, or the value thereof, shall be forfeited to the 
use of the United States. 

Szoc. 3. And be it further enacted, That, on satisfac- 
tory evidence or information being given to the collector 
of any port, that-any vessel within the same is armed 
or arming, or provided with the means of being armed 
at sea, for the purpose of committing any unlawful act, 
as hereinbefore expressed, or of carrying on by force of 
arms any unlawful commerce, it shall be the duty of 
such collector to claim such vessels, until the case be 
submitted to the President of the United States, who 
is hereby authorized to cause such vessel to be disarmed, 
or to order a clearance to be granted, as he shall judge 
proper. ; 

Sec. 4. And beit further enacted, Thatifany armed 
vessel as aforesaid, shall proceed to sea without a clear- 
ance, or shall leave the port, where her detention or 
disarming shall be required, contrary to the provision 
of this act, such vessel, with her arms, furniture, and 
tackle, or the value thereof, shall be forfeited to the use 
of the United States. - 


-Mr. CrowninsHrenp moved to strike out the 
proviso to the first section, which declared that 
the regulations contained in the bill should: not 
be construed to extend to vessels bound to: the 
Mediterranean, or beyond the Cape of Good Hope. 
Mr. Erres observed, there were only two cases 
in which nations usually: allowed their merchant 
vessels to arm ; the one, when a nation is at war, 
when she willingly takes advantage of the aid fur- 
nished by her subjects in arming private vessels 
of war or letters of marque. The other, when 
the trade is so remote and the seas so dangérous 
to peaceable navigators, that each vessel must be 
qualified to defend itself, as the nation can neither 
furnish convoys nor establish a force for their pro- 
tection. He considered the latter case to be pro- 
vided for by the proviso, and it-was to him the 
most unexceptionable’ part of the bill. “He did 
not approve of allowing merchant vessels to arm 
at all. He therefore would move to strike out all 
that part of the section which went to allowa 
clearance upon giving bond not to commit dep- 
redations on the vessels or subjects of nations 
in amity with the United States; and so on, to 
the end of thesection. As this included the words 
intended by Mr. CRowNINSHIELD to be struck out, 
he presumed his motion would therefore supersede 
that made by that gentleman; and after the words 


or owners, or by the master or commander, to the use | were struck out, he meant to insert after the words, 


of the United States, in a sum equal to double the value | “shallreceive” “at any custom-house of the United 
of said vessel, conditioned that such vessel shall not | 


make or commit any depredation, outrage, unlawful as- 
sault, or violence, nor make any other unlawful use of 
her arms against the vessels, citizens, subjects, or ter- 
ritory of any nation in amity with the United States; 
Provided, That the regulations herein contained shall 
not.be construed to extend to vessels bound to any port 
er place in the Mediterranean, or beyond the Cape of 
Good Hope. . 
Sec. 2. And be it further enacted, That, if any 
armed merchant vessel, clearing for any port or place 
within the Mediterranean or beyond the Cape of Good 
Hope, shall make or commit any depredations, outrage, 
unlawful assault, or violerice as aforesaid; on her voyage 
to or from any placeto which-she may: be bound or else- 
where; or shall wilfully ‘proceed to any port or. place in 


‘ States any clearance, or be permitted to leave the 
“port where she shall be so armed and provided, 
‘unless bound to the Mediterranean, or beyond the 
‘Cape of Good Hope.” 

In passing the first section of the bill in the way 
it now stood, he was convinced that we adopted 
a principle almost, if not entirely unknown. to 
maritime jurisprudence, and such as would with- 
out great caution involve the United States in a 
foreign war. He did not think that circumstances 
required the adoption of that principle at this time, 


The following passage in the President’s Message 
-he suspected gave rise to the present measure : 


“While noticing the irregularities committed 
“onthe ocean by others, those on our part should 
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‘ not be. omitted, nor left unprovided for. Com- 
‘plaints have been received that persons, residing 
‘within the United States, have taken on them- 
‘selves to arm merchant vessels, andto force a com- 
‘ merceinto certain ports and countries, in defiance 
‘ of the laws of those countries, That individuals 
‘ should undertake to wage private war, independ- 
‘ ently of the authority of their country, cannot be 
‘admitted in a well ordered society. Its tendency 
‘to produce aggression on the laws and rights of 
‘ other nations, and to endanger the peace of our 
‘ own, is so obvious, that I doubt not you will adopt 
‘ measures for restraining it effectually in future.” 

‘Theseare the evils we are called upon to correct; 

but.let him ask. whether the remedy was of a na- 
ture to cure the disease? What! Shall it be per- 
mitted to every man, who can execute a bond, to 
wield the arms of the nation? Yet this is the 
only circumstance required to make a commander 
of an armed merchant vessel, and this too in time 
of profound peace. The evil complained of by 
the President, was that our merchants have taken 
upon themselves to arm and force a commerce. 
The obvious remedy is to take away their arms, 
for then the evil can no longer exist. It is much 
more easy and more politic to prevent the injury 
being committed, than to punish the party for the 
offence. 
_ We are informed that armed vessels sailing to 
the West Indies are sold, with their arms and am- 
munition, to a class of people it is the interest of 
the United States to depress and keep down, rather 
than put arms in their hands,-to do such extensive 
mischief as is every day: practised in that island; 
to-say, nothing of the feelings such conduct on the 
part of our citizens, or people among us assuming 
that character, might have on the Government of 
France. 

Mr. Lownpes wished the gentlemen who made 
the report would give the committee some infor- 
mation of the ground upon which they had bot- 
tomed the bill. When the President’s Message 
was. received, he had. supposed that the French 
Minister. had remonstrated against this commerce, 
and that something was required to be done to 
restrain the trade to St. Domingo. If that is the 
design, it will not be answered by the bill in its 
present form. You here authorize your merchant 
vessels to arm, on giving bond and sureties; bond 
to do what?’ Why, conditioned that such vessels 
shall not commit depredation, outrage, or vio- 
lence, against the vessels or persons of nations in 
amity with the United States. What is the fair 
inference from these words, but that you shall be 
competent to trade to St. Domingo in vessels 
armed or unarmed? If in an armed vessel, shall 
they refuse to be searched? Suppose they resist 
the search, what then? Do gentlemen mean to 
extend this law to Spanish vessels claiming a 
right to search ? for Spain is likely soon to be- 
come a belligerent Power—if they do, how can 


that case protect commerce by a public force, or 
suffer the private shipping to defend themselves, 
Or say, that the trade to that island is unlawful, 
and interdict it at once, and altogether. Say, 
then, they shall not: trade to any part of St. Do- 
mingo, (and this appears to be what the Message 
pointed at,) and you will effectually restrain them. 

Mr. Eustis said, that depriving merchant ves- 
sels of the power of arming would be to de- 
prive them of tle capacity of trading to St. Do- 
mingo—not to St. Domingo alone, but to Cuba, 
and many other of the West India islands, as well 
as the Spanish Main; for the-number of small 
picaroons, employed for the express purpose of 
capturing our neutral and defenceless ships, would 
render the seas too. dangerous for our navigation. 
He trusted, however, that Congress would- not 
abandon so advantageous and profitable a trade, 
as that to the West Indies, but on a full convie- 
tion that it would ultimately do more injury than 
benefit to the United States. It is well known, 
and the circumstances are too recent not to be in 
the recollection of every member, that during the 
last European war many millions of dollars were 
taken from our citizens by almost every one of 
the belligerent Powers having colonial possessions 
on this side of the Atlantic. A second time we 
are exposed to a similar injury, and he did not 
know how to avoid it without enabling our mera 
chant vessels to arm and make effectual resist- 
ance to the small privateers which swarmed in 
those seas. He hoped that Congress would ex- 
press their opinion on'this point; for if the idea 
of the gentleman from Virginia (Mr. Eustis) is 
to be acted upon, the business would have to be 
put into a different train, and would thereby ren- 
der it unnecessary on the part of the select com- 
mittee to give the information which had been 
requested. 

He would, however, state the object of the bill. 
It must be very well known that in carrying on 
the trade with St. Domingo a great number of 
irregularities have taken place; that our vessels 
have supplied the natives with considerable quan« 
tities of articles contraband of war; they have 
taken away people from that island, whether sub- 
jects of France or others, contrary to the estab- 
lished rules and legal regulations of the place. 
These are circumstances it is desirable to avoid 
in future, and that can be best done by making a 
law-for the regulation of this trade, and thereby 
secure to our country a very valuable commerce. 
Every gentleman knows there is great difficulty 
in restraining a trade where the profits are high, 
though attended with more risk and danger than 
ordinary. And he saw but two ways in which 
the thing could be done on the present occasion ; 
which were, either to interdict the trade altogether, 
or pass the bill now on thetable. The interdiction 
of the trade would be followed by a loss to this 
country, which existing circumstances did not 


we preserve a neutral position? He was willing | call upon us to make. He was persuaded that 
to do as much to preserve the peace of the nation | our merchant vessels must arm in order to get to 


as any man. And should think it the best and 
fairest mode of proceeding, either to declare the 
trade to St. Domingo to be a lawful trade, and in 


St. Domingo, or many of the West India islands; 
it is necessary for the safety of the vessel and the 
lives of the crew. Willa merchant vessel under 
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this: bill, being armed. and-cleared, having given 
proper security, proceed: to sea? What is then 
required? They are- to abstain from committing 
outrage, unlawful assault, or violence, upon our 
friends, nor make any other unlawful use of their 
arms. The clause is expressed generally and not 
minutely; the committee did not deem it neces- 
sary to go into a detail showing the nature and 
defining the species of every act of violence, as- 
sault, or outrage; the difficulty of sucha detail 
would have discouraged the attempt had it even 
been required. The Government will be equally 
secure against these armed merchantmen, com- 
mitting offences, under the general definition, as 
they would have been in any other mode; the 
vessels are subject to the general restriction con- 
tained in the first section of the bill, and this, he 
thought, would restrain them sufficiently. As for 
the rest of the bill, the second, third, and fourth 
sections, he did not consider them of importance, 
and he should move to strike them out. 

Mr. J. Cray expressed some surprise at Mr. 
Fipres’s amendment, which went to restrain all 
merchant vessels from being armed, unless such 
as were bound to the Mediterranean, or beyond 
the Cape of Good Hope. This was saying noth- 
ing more than the laws already enacted declare. 
He supposes, too, that the peace of our country 
is to depend upon the honesty or villany of the 
commander of an armed merchant vessel. If 
gentlemen would investigate this subject, they 
would find that the peace of the country never 
had been, nor was ever likely to be, hazarded by 
our armed merchantmen, except in the single 
instance of forcing a trade to St. Domingo; there 
is no danger to be apprehended from our armed 
merchant vessels in any other country. The ob- 
ject of the bill is to preserve the peace of the 
country by laying a penalty to be incurred for 
every offence. The trade to the West Indies 
must either be suspended, or if carried on in un- 
armed vessels, it must be left to the plunder of a 
ferocious banditti, disguised under the French 
flag. Nor are these the only ones to be appre- 
hended; the brigands of small force are lying in 
wait. in every quarter; indeed it is not safe for 
our merchantmen to sail unarmed from our ports 
on the Atlantic to New Orleans. The depreda- 
tions already made onour commerce had amounted 
to an immense sum; the insurance companies in 
Baltimore alone have lost $100,000; yet the com- 
merce is too valuable to the United States to be 
abandoned altogether. But were America to sus- 
pend her intercourse with St. Domingo, the evil 
of having the present inhabitants for our neighbors 
would not be lessened; for, whilst the rich pro- 
ductions of that island are in such universal de- 
mand, they will find their way to market, and 
their want of military stores or contraband of war 
will be equally supplied to them, not by Ameri- 
cans, but by British vessels, from the Danish or 
other neutral islands; the trade will continue, and 
either neutral or belligerent nations will reap the 
benefit. To make the thing still more secure, he 
thought it would be as well that the commander 
should give bond and sureties for his conduct on 


board an armed vessel, and if the cargo were made 
liable to forfeiture as well as the vessel, he should 
deem it a sufficient security to prevent the mis- 
application of the power entrusted to the com- 
mander. He hoped the committee would reject 
the amendment proposed by the gentleman from 
Virginia, (Mr. Eppss,) and afterwards concur in 
the amendment suggested by the gentleman from 
Massachusetts (Mr. Eustis.) a 

Mr. McCreery.—Mr. Chairman: Whatever 
may be the fate of the bill now before you, I think 
it my duty to state to this committee some circum- 
stances which induce me to think, that the infor- 
mation given to the Executive concerning the 
conduct of our merchant. vessels has been much 
exaggerated. 

Tam aware that the liberty of trade granted us 
to that island has been much abused by some of 
our citizens, and it is my wish that such laws may 
pass as will effectually restrain and punish such 
proceedings. 

It is well known, sir, that.we have had a con- 
siderable share of the trade of St. Domingo for 
more than ten years past, except for a certain 
period of the late administration, when it was pro- 
hibited by our own Government; that under all 
the late legitimate governments of that island it 
was not only permitted but invited; that in con- 
sequence of this and of contracts made by the Gen- 
erals Le Clerc and Rochambeau, with some of 
our citizens, for the supply of provisions and other 
necessaries, there was American property: to an 
immense amount in that island when evacuated 
by the last mentioned General, and, consequently, 
a considerable number of our citizens remained 
there. Under these circumstances it was not to 
be expected that this property and those men were 
to be abandoned. The trade was therefore con- 
tinued in a peaceable manner, and would still have 
been carried on so, had it not been interrupted 
by vessels unlawfully armed in the ports of Cuba. 
Into these ports many of our vessels were carried, 
their cargoes landed in the night, the vessels sent 
out of the harbors, scuttled and sunk, to prevent 
detection, and the crews left without any means 
of returning to their own country. The question 
with our merchants then was, whether they were 
to abandon this trade altogether, and sacrifice their 
property remaining there, or arm their vessels for 
defence. The latter plan, and in my opinion the 
wisest, was adopted; and, I believe, not more than 
one instance has occurred where our vessels, thus 
armed, have resisted a legitimate force. To prove 
to the Committee that the vessels thus opposing 
our trade were not authorized, I request that the 
Clerk may be permitted to read the decree not 
long since issued by General Ferrand, at the port 
of St. Domingo. 

[The decree was here read by the Clerk as fol- 
lows :] 

A Decree for re-establishing order in the Leeward 
Islands, for the issuing and use of letters of marque. 

© We, L. Ferran, General of Brigade, Commander- - 

in-Chief of the Army of St. Domingo, Captain Gen- 

eral pro. tem: 

Being informed that several owners and captains of 
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French -corsairs, who have obtained limited letters of 


marque, whose time is-expired, continue or renew their 
cruising, without having regard to any of the formali- 
ties required in such cases. : 

That others have obtained, of some pretended French 
agents, the term of their letters of marque to be pro- 
longed : 

That others are bearers of letters of marque, whose 
transfer has been made by these pretended agents over 
to other ships than those for which they had been de- 
livered: i : ž 

That others have purchased letters of marque of these 
pretended agents, who, abusing the confidence of the 
Captains-General, of whom they held their power, have 
permitted a commerce thus culpable, without even 
examining the ‘morality of the men to whom these let- 
ters of marque have been sold: 

That some navigate’ with letters of marque expedited 
by those Generals who, not being Captains-General, not 
exercising those functions, have no right to deliver them. 
Informed likewise that under pretence of being ignorant 
that the tribunals of St. Domingo are alone competent 
to decide on neutral prizes, in relation with the rebels 
of that island, without regard to the authority from 
which the letters of marque, with which the privateers 
are provided, issucd, several owners and captains of cor- 


sairs have neglected to observe the formalities prescribed, 


the principle of which is to make known the literal con- 
tents of those letters which have been given them: 

Considering, that to tolerate much longer the irregu- 
lar conduct of the privateers and captains of corsairs, 
which are found in the different cases mentioned, there 
would incontestably result abuses which would cause 
privateering to degenerate into piracy, and dishonor 
the French flag: l : 
Moe DECREE. 

Arrtiere 1. From the first of Vendemiaire, 13th year, 
all the letters of marque delivered by General Rocham- 
beau, those delivered by the Generals formerly employ- 
ed in the army of St. Domingo, likewise those issued 
by us until the present day, the 8th Thermidor, shall 
be null and without effect. The only letters of marque 
delivered by us from the present date, 8th Thermidor, 
and which shall be declared under our hand, that they 
shall be valid until such epoch, are not to be comprised 
in this repeal. « ; ; 

Art. 2. From the same day, the Ist Vendemiaire, 
13th year, all the owners and captains carrying letters 
of marque of the Freneh Captains-General, other than 
those of St. Domingo, which.shall be in the case of 
having relation to Santo Domingo, whose courts are 
the only competent tribunals to. judge of neutral ships 
taken in contravention on the coast of St. Domingo, as 
well as those arrested with ‘clearances for the ports oc- 
cupied by the rebels, or going out of those ports, shall 
be held to prove their powers in the original. 

Art. 8. Those who should wish to arm for a cruise, 
or those having armed who should wish to continue 
cruising, will obtain from us letters of marque when 
they shall conform to the requisite formalities. ; 

Art. 4, The Captains-General of the French Wind- 
ward Islands shall be apprized of the abuses commit- 
ted daily, in consequence of the cupidity of some own- 
ersor captains disposed to see every ship in contraven- 
tion, wheresoever they may meet neutral flags in sight, 
and even out of sight of the coast of St. Domingo; and 
they shall be invited to put a stop to those abuses, to 
have returned the letters of marque confided to those 
men who have abused them; they shall likewise be de- 


sired to recall those charged with their affairs, pretend- 
ing to be French agents, who have given well-founded 
cause of complaint. 

Anr. 5, From the date of the Ist Vendemiaire, 13th 
year, the prizes that shall be made by owners and cap- 
tains of French cruisers who have not conformed to the 
regulations contained in articles 1, 2, 3, of the present 
decree, shall be confiscated for the use of the invalid 
fund. i “ 
Art. 6. The pretended French agents who shall 
issue letters of marque, of which they may be in pos- 
session, or cause to be assigned those delivered by 


‘ competent authority, shall be considered as forgers, and 


denounced. as such to the Minister of the Marine and 
of the Colonies, and prosecuted with all the rigor of the 
law. ; l : 
ART. 7. Copies of this decree shall be sent to the 
Minister of the Marine and the Colonies. They. shall 
likewise be sent to the Governors of the neighboring 
colonies, to the Captains-General of the French Wind- 
ward Islands, to the Minister of France near the Unit- 
ed States of America, and likewise to the French agents 
in the Antilles. The present decree shall be printed, 
published, and posted up in the city of Santo Domingo, 
and likewise in all parts of the island of St. Domingo 
occupied by the French. It shall be registercd in the 
Bureau of the Inspection of the Marine, likewise in 
the Register of the Provisional Commission of Justice, 
and also.in the Special Commission of Prizes. 
Headquarters at Santo Domingo, the 8th Thermidor, 
13th year. L. FERRAND. 


And to give to the committee some idea of the 
extent of the lawless depredations committed on 
our a in those seas, I beg leave to state 
the losses sustained by the five insurance offices 
of Baltimore, not correctly stated by the gentle- 
man from Pennsylvania, (Mr. Cray :) 


The Maryland office - =- .- - $128,565 
The Baltimore office - - - - 80,140 
The Chesapeake office - = ~ 67,455 
The Union office - + - - 90,687 
The Marine office - - - - 125,110 

492,555 


Making, in all, nearly $500,000, besides consid- 
erable property not insured—nearly all of which 
has been sold without any form of trial, and leaves 
our merchants without any hope of redress. 

If this bill passes into a law, we shall in fact be 
deprived of the trade to all the leeward islands, 
and even that to New Orleans will not be safe. 
One vessel lately bound from Alexandria to Ja- 
maica has been carried into Cuba, where her cargo 
was landed and sent in small vessels to Jamaica, 
by these picaroons. Another, from Baltimore to 
St. Jago de Cuba, was, on her homeward passage, 
with a cargo worth $40,000, taken by one of them, 
who had no commission, and was carrying his 
prize into Barracoa, when it was retaken by a 
British cruiser and sent to Jamaica; and no later 
than last month, the vessel of a Baltimore mer- 
chant, who never armed a vessel, and who, I ve- 
rily believe, was never concerned in any illicit 
trade, was obliged to put into the port of Savan- 
nah in distress, on her return from St. Domingo. 
On going up the river she was met by one of these 
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freebooters, that had chased her on her voyage 
out; the captain of which declared he would 
make prize of this schooner, and waited off the 
river for that purpose. 

` -I will not detain the Committee by reading doc- 
uments to prove these statements, but will leave 
them on the Clerk’s table for the perusal of any 
gentleman of the Committee who may choose to 
satisfy himself. I have been also informed, but I 
have no documents to prove it, that one of our 
vessels, bound from Liverpool to New Orleans, 
has been taken by one of these cruisers. On the 
whole, sir, as I consider our entire trade to the 
West Indies and to New Orleans implicated in 
this motion, I shall decidedly vote against it. 

Mr. Eppes said that, notwithstanding the ob- 
jections made to his proposed amendment, he sin- 
cerely believed the best interests of the nation re- 
quired that it should prevail. It appeared to him 
that neither of the gentlemen who had opposed it 
had taken a correct view of the question. We 
are not, said he, passing a law for the protection 
of American commerce, but we are making pro- 
vision against the improper use of arms; for it 
seems to be the intention of those gentlemen to 
allow our vessels to arm. They tell you that their 
vessels cannot do without arms; they cannot effect 
the object of their voyages without being prepar- 
ed with a sufficient armament. Why, this is pre- 
cisely the argument of a highwayman for the use 
of his pistols. But ought the United States to 
protect their commerce in this way ? He thcught 
they ought not. Do these gentlemen possess in- 
formation that we cannot carry on our commerce 
without armed vessels? If so, it will bring up the 
whole principles upon which the right of arma- 
ment is founded, and he trusted it would be mani- 
fested that the provisions of this or any other bill 
to be enacted for the purpose, would be such as 
to secure the United States from a collision with 
foreign Powers. He did not think it comported 
with the dignity of the Union to arm their mer- 
chant vessels and turn them loose upon the ocean, 
to act as whim, or caprice, or a thirst of lucre 
should dictate. It would be nothing more or less 
than covering the ocean with an armed banditti, 
that would bring down upon the United States 
the sovereign contempt and just indignation of 
all the Powers of Europe. He hoped the navi- 
gating and commercial character of Americans 
would be formed upon their superior skill and in- 
dustry; if in the exercise of these, they were op- 
posed, he was willing to extend the public protec- 
tion to them; he would not only protect their 
rights in this way, but he would also avenge their 
wrongs. The arms of the Union can reach the 
Caribbean seas as well as the Mediterranean ; and 
this, he presumed, was the course proper to be 
pursued. He felt extremely averse to the prin- 
ciple of the bill; he could not reconcile himself 
to do what no other nation had ever done: that is, 
give arms to every man sailing on the ocean who 
shall require it. Do you grant even letters of 
marque in this way? By no means. What! 
shall A, B, and C, persons we know nothing of, 
because they can sign a bond, with a security, 


range the ocean under the sanction of the flag of 
the Union, to make war upon other nations, and 
exercise a power which the Constitution declares 
shall be exercised exclusively by Congress?. He 
did not believe the good sense of the Committee 
would permit them to confer the power of mak- 
ing war on any set of men, however virtuous or 
respectable, much less to commanders of armed 
merchant vessels, cruising in pursuit'of wealth or 
plunder. No, they would certainly prefer to re- 
tain such an important power in their own hands; 
and he was well persuaded that*the public peace 
would be preserved but a very short time after 
the moment that Congress put it in the power of 
others to make war. For whatever may be the 
character of a sea captain, if he executes his bond, 
he is entitled to his arms; and is any gentleman 
weak enough to believe that a bond to the amount 
of the value of the vessel will restrain an intem- 
perate person from using arms when he is irritat- 
ed by an anticipated detention orscrutinizing over- 
haul? . It is well known, even in civil life on 
shore, where every man is equal, how difficult it 
is to restrain the vindictive passions of hasty tem- 
pers. The difficulty was much greater at sea. 
He really thought the risk too great to be en- 
trusted to this body of men. He was, however, 
willing to protect them in every lawful commer- 
cial pursuit, as far as the arm of the Union could 
reach. But he would not consent to put the na- 
tional vengeance in the hands of any man or set 
of men, with whose characters he was unac- 
quainted, and who, for all he knew or appeared to 
be required by the bill, might be totally regard- 
less of all the ties of virtue, justice, and national 
honor. 

The question on Mr. Eppzs’s amendment was 
taken—40 voting in the affirmative and 61 in the 
negative ; the motion was lost. . 

Mr. CROWNINSHIELD moved 
proviso and the second section. 

Mr, J.C. Smiru conceived the motion out of 
order; the proviso belonged to the first section, and 
that was the section under consideration; the Com- 
mittee had not as yet reached the second section. 

Mr. CrownINSHIELD then proposed to strike out 
the proviso alone; which was agreed to by the 
Committee—d5 against 32. 

Mr. J. Cuay said that he did not think the 
bond of an owner or commander for the value of 
the vessel was sufficient. He therefore moved 
to forfeit also her tackle, apparel, furniture, and 
cargo. It was well known that in many voyages 
now making, the forfeiture of the vessel would be 
but a trifling loss, compared with the profits made 


to strike out. the 


upon some cargoes, and that merchants would 


cheerfully incur the penalty rather than decline a 
voyage whereon such great profits were to arise. 

Mr. Eustis admitted in some cases that the 
penalty might not be too great; but there were 
others in which it would be out of all proportion. 
Instance an East Indiaman with a cargo of four 
or five hundred thousand dollars; he feared re- 
quiring sureties to such an amount would greatly 
interrupt that branch of commeree, if not totally 
prevent it. : 
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_Mt:-CrowninsmieLD objected to: the insertion 
of the cargo, but had no objection to the tackle, 
apparel, and furniture being forfeited with the 
vessel. Beas 

Mr. J. CLay.—The gentleman knows that the 
bond given in the case of East Indiamen is a mere 
formality ; that. trade being, on account of its 
profit, one in which there is no danger as to the 
improper conduct of the captain, men of respect- 
ability and good character always being employ- 
ed; but the provision is intended to prevent ille- 
gal voyages, under an idea that the profit upon 
the cargo will more than cover the condition of 
the bond. He had no objection to exctude the 
cargoes of East Indiamen from the effect of this 
bond; but, in the case of West Indiamen, he 
thought Government would not have an adequate 
security unless the value of the cargo was made 
liable as well as the vessel. 

Mr. Gopparp asked if it was intended to take 
two bonds, one of the owner and the other of the 
commander, and to be for double the value of the 
vessel and double the value of the cargo? In this 
event, the security would be quadruple. He would 
merely submit it to the consideration of gentle- 
men, whether it would be proper to embarrass 
commerce in this way. 

Mr. J. Cuay.—That may be easily obviated by 
making it a joint bond. 

The question on the amendment was taken and 
agreed to—66 against 32. 

Mr. Crark thought, while we were imposing 
penalties on our Citizens, it would likewise be pro- 
per equally to restrain foreigners ; he therefore 
moved an amendment, to insert after the Amer- 
ican owners of the'vessel, the words “ or any per- 
son or persons resident within the United States.” 
This would restrain aliens reaping the profits so 
frequently mentioned.—Agreed to. 

Mr. CRownInsHIELD moved to add the following: 
* Provided, that the regulations herein contained 
t shall not be construed to extend to vessels bound 
t to any country situated to the southward of the 
“equator.” ` 

Mr. J. Cray said, that would not restrain ves- 
sels from clearing out for the coast of Africa and 
returning to the West Indies. 

Mr. Smitte asked if the words were not the 
same as had:been stricken out; if so the motion 
was out of order. 

Mr. CROWNINSHIELD said the words were va- 
ried; the former proviso extended to the Mediter- 
ranean, and beyond the Cape of Good Hope ; here 
not a word is said of the Mediterranean, but the 
language is confined exclusively to the southward 
of the equator. 7 

Only fifteen members voting in favor of Mr. 
CRoWNINSHIELD’s proviso, of course it was lost. 

Mr. Eppes suggested the propriety of amending 
the second section in such manner, as to make 
the captain and crew liable to punishment, if they 
should commit any violence or unlawful assault 
upon any vessel or territory of a nation in amity 
with the United States, or should make any other 
unlawfuluse of their arms. Ifthe offence amount- 
ed to murder or felony they should suffer the pun- 


ishment of murderers or felons; or if the offence 
should be of less degree they should be punished 
accordingly. He said it was well-known that 
the privilege they were now about to bestow was 
not aright derived from the law of nature or of 
nations. If then it was no natural right, the Le- 
gislature have the right to dictate the conditions 
upon which they are.willing to-grant it. The 
first section provides a security against the impro- 
per use of arms, or as it were for their good beha- 
viour. His- amendment would go to provide a 
suitable corporal punishment for any offence they 
might commit after they had arms in their hands. 
Itappeared to him that they were ahout tochange 
the whole system of commerce. Instead of resting 
its success on the skill, enterprise, and industry of 
our mariners, we are about to give them force by 
which they may find their way to market. Your 
vessels are to be light, swift-sailing runners, ca- 
pable of combat or flight. We shall hear no 
more of vessels of burden being employed in the 
West India trade. Upon the whole, he submitted 
to the House whether the public safety did not 
absolutely require this additional security. He 
had not however thrown this idea into form, but 
if it met the approbation of gentlemen he would 
endeavor to reduce it to writing. 

Mr. J. Cray would make a motion which 
would supersede the necessity of the amendment 
suggested by the gentlemen from Virginia, (Mr. 
Eppss,) that was, to strike out the whole of the 
second section. 

Mr. Erres asked if Mr. J. Clay meant to pro- 
pose a substitute. . 

Mr. J. Cuay replied that he did not,as he believed 
the bill would be effectual for its purpose without 
anything more than the first section, as it now 
stood amended. 

On the question to strike out, there were fifty- 
three in favor of the motion, and forty-four against 
it. The section was struck out accordingly. 

Mr. J. Cray next moved to strike out the third 
section, which was carried without debate, by fifty- 
eight against twenty-two. 

Mr. Eustis moved to amend the fourth section, 
so as to read, thatif any armed vessel as aforesaid 
shall proceed to sea without a clearance, such 
vessel, &c. shall be forfeited to the use of the Uni- 
ted States.—Agreed to. 

Mr. Erres moved a new section, in conformity 
to the idea he had expressed when the second 
section was under consideration. It was nearly 
as follows: i 

“That if any armed merchant vessel shall make or 
commit any depredation, outrage, unlawful assault, 
or violence, against any vessel or territory of a nation 
in amity with the United States, or against any of the 
citizens or subjects of such nation, or make any other 
unlawful use of the arms-on board such vessel; if such 
depredation, &c. shall be made or committed, as if 
made or committed in any place under the exclusive 
jurisdiction of the United States, would be murder, 
felony, or midemeanor, as the case shall be; and the 
principals and accessaries concerned therein shall be 
punished ag they would respectively be in other cases 
of murder,efelony or misdemeanor, by the laws of the 
United States.” 
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Mr. J. Cray said he should be glad to hear the 
reasons on which this amendment was founded. 

Mr. Eppes had stated, when he was up before, 
the reason for which he was induced to make this 
motion. The right of making war was, in all 

cases, lodged in the hands of the Government. 

When men entered into civil society, they aban- 
doned whatever natural right they had to employ 
force against others, and vested their defence in 
those who were qualified to exercise the whole 
strength of the community. . In our Government, 
the Constitution has delegated this power exclu- 
sively to Congress. Our merchant vessels have no 
right to arm, nor does the law of nations warrant 
it. If, then, Congress extend this privilege to 
merchantmen, Congress havea right to prescribe 
the conditions. He had also stated, that he did 
not consider the bond entered into.at the custom- 
house an adequate security for preserving the 
peace of the nation, or preventing an. improper 
use of cannon and ball entrusted. to the citizens 
ranging the ocean in pursuit of wealth. Indeed, 
he thought the power confided to captains of ves- 
sels under this bill was too dangerous, and there- 
fore Congress could not be too cautious in guard- 
ing against its abuse by every means in. their 
power. Itis true, the penalty enjoined by the new 
section is a severe penaity, but it does not affect 
any one unless he commits one of those improper 
acts itis intended to restrain ; and if he willingly 
and wickedly does commit a crime, he incurs the 
penalty and deserves the punishment, and let him 
receive it, in order to check a similar licentious- 
ness in others. He confessed some degree of sur- 
prise that gentlemen should ask for the reasons of 
the amendment, when they would not deign to 
offer any argument against it. 

Mr. J. Cay asked if it was meant to attach, 
these penalties on a commander who shall, in re- 
sisting.an illegal search, happen to kill or wound 
some of his adversary’s crew? That right, he 
thought, was secured by the law of nations. If 
a vessel is attacked by pirates, may she not resist, 
and beat them of? This is the natural right of 
self-defence. He believed the provision of the 
first section was sufficient to prevent all voluntary 
transgressions; but shall a man who involuntary 
kills another by firing a cannon at sea, for any of 
the usual purposes, be hanged? If he is, is not 
this, then, a new and-unusual punishment for such 
an offence, and such as is forbidden by our Con- 
stitution? Will any man say that this is a pun- 
ishment proportioned to the crime 2? 

Mr. Eppes requested the Clerk to read the 
amendment again, for the information of the gen- 
tleman from Pennsylvania, asit was very evident 
to- him that he had misunderstood the object of 
the section. - 

- This being done, Mr. E. proceeded. The words 
“new and unusual,” certainly might have been 
spared by the gentleman, for the punishment is 
exactly the same as what has been usual in every 
place’under the exclusive jurisdiction of Con- 
gress. It subjects them for a similar crime, com- 
mitted at sea, to the same punishment as if the 
offence had been committed: in this territory of 


Columbia. The arms, it is said, are only given 
to them for their defence; well, will you not then 
take sufficient security that they shall not be used 
for offence ? or shall they be permitted to trespass 
upon the vessels or territories of those in amity 
with the United States? He could not distin- 
guish why murder committed on the high seas 
should be less murder than if perpetrated on shore, 
In both situations the offence was the same, and 
the punishment directed by the amendment was 
precisely the same; unless this was allowable, he 
did not see how Congress could annex even an 
old punishment toanewcrime. If, however, the 
offence and the punishment were the same as 
heretofore, he could see no impropriety in passing 
the section he had offered. 

Mr. Lucas could notdiseover how his colleague 
had inferred that the right of arming merchant 
vessels was a natural right, or.a right under the 
law of nations. He supposes a neutral may re- 
sist illegal search, or defend himself against a 
pirate. On these points he need not add any- 
thing, as they had been fully exemplified by the 
gentleman who moved the amendment... As to 
its inflicting new and unusual ‘punishments, he 
could not make that discovery either; the punish- 
ment for the offence was the-same when commit- 
ted at sea as if committed in the body of a county; 
the only difference was as tothe place where. In 
short, he thought the amendment a very proper 
one, and hoped it would be agreed to. He thought 
the object of the bill was not so much to preclude 
the continuation of the trade to St. Domingo, as 
to give a kind of half-way satisfaction to France 
in excuse for the iniquity of that trade, as it had 
for some time past been carried on. From what 
had been stated by the gentleman from Maryland, 
as McCresry,) he supposed that the contracts 
or certain supplies to be furnished by the con- 
tractors in Maryland, and. particularly in: Balti- 
more, to the agents of the French Government, 
while at St. Domingo, had not yet been fully 
completed, but that shipments continued to be 
made, and the supplies destined for the service of 
the French actually. were delivered at the ports 
as stipulated, although those ports were in the 
possession of the brigands. Under the intended 
regulation armed vessels will defend themselves 
to get in, which may produce a clashing of power 
between the contractors and the persons now law- 
fully commissioned by France to intereept the 
commerce between neutral nations and the brig- 
ands of St. Domingo. He admitted it was diffi- 
cult to draw a line as to how far an armed vessel 
should be restrained in the exercise of her force. 
He knew there would necessarily be some latitude 
of construction, but he thought the best security 
which could be obtained was, to punish an abuse 
of the power conferred upon them, by making 
all the parties’ principals or accessaries, and pun- 
ishing the offences in the same way as they would 
be punished if committed within the territory. 
over which Congress have the power of exer- 
cising exclusive jurisdiction. 

Mr. Sioan hoped he should always be careful ; 
how he undertook to speak on matters he did not 
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understand. He had therefore remained silent on 
the bill so far as it had proceeded. He did not 
fully understand the commercial relations between 
the United States and other nations; but he had 
a full feeling atid high estimation for the preser- 
vation of the peace and happiness of this country, 
and-on this point he meant to express an idea 
which had occurred to him. He observed that it 
was but a very few years since merchant vessels 
were permitted to arm in any other case than 
that of actual and declared war. He supposed 
then, and still believed it was'a dangerous experi- 
ment; he believed now that it was equally danger- 
otis... Whether it was practically wise to pursue 
the St. Domingo trade, at such an immense risk, 
he would not say, as he had not as yet learned to 
calculate profits, when set against the peace and 
happiness of his country. He should not decide 
for those who understood this kind of political 
economy; but to his mind it resulted, from the 
arguments he had heard, that it would be better to 
restrain arming altogether. Yet, as a majority 
of the House had decided the contrary, he should 
not oppose their will, but he hoped they would 
endeavor so to secure this power from abuse, as to 
prevent to the utmost every possible evil which 
might otherwise arise to the unexampled prosper- 
ity of the Union. 

Mr. CROWNINSHIELD said he regretted the ne- 
cessity of again troubling the Committee on this 
subject. The bill under consideration was highly 
interesting to the merchants of the United States. 
He had repeatedly stated his objections to the 
bill as it was ‘first reported, and as it was subse- 
quently amended, and had moved an amendment 
which had been finally agreed to. This was to 
strike out the cargo. so that bonds should be ex- 
acted only for double the value of the vessel, 
without reference to her loading, and he had the 
satisfaction to find that a majority had been found 
in favor of the proposal. Without repeating what 
he had’ observed formerly, when this subject.was 
before the House, he would call the attention of 
gentlemen to the great value of some of the car- 
goes shipped from this country. He was con- 
vinced that the East India trade from the United 
States could not be carried on to advantage, if 
the merchants were compelled to give bonds in a 
sum eqiial to the full amount of vessel and cargo. 
This commerce was extremely valuable, and he 
hoped no embarrassments would be thrown in its 
way. If we wished to restrain the trade to a par- 
ticular island in armed vessels, for his part he 
thought it might be done without touching the 
whole commerce of the United States, but he 
saw no reason why that trade was to be wholly 
interdicted. It might be well to oblige those who 
carried it on to enter into bonds to double the 
value of the vessel, tackle, and furniture, condi- 
tioned that no aggression should be-committed on 
the vessel of a friendly nation, and he should not 
oppose this regulation; but, in doing this, he could 
see no necessity of extending these conditions to 
all other vessels. He said that he was certain, if 
the bonds were to be exacted for the cargoes of 
the Hast India vessels, it would fall extremely 
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hard on the merchants of the Eastern and Mid- 
dle States, who carried on a great and increasing 
trade to India. Some cargoes might amount to 
three, or even four hundred thousand dollars, and 
in such eases bondsmen could not be procured. 
In general, the cargoes were not near so valua- 
ble; but we employed upwards of one hundred 
and fifty vessels in the India and China trade; 
and he hoped no restraints would be imposed-on 
that commerce. The ships engaged in voyages 
beyond the Cape of Good Hope were generally 
provided with arms, merely to defend themselves 
against pirates, who were sometimes found in, 
those distant seas, and he knew of no. instance 
where they had committed an aggression, or 
where they had made any unlawful use of their 
arms, and he presumed none would occur in fa- 
ture. Why, then, should we compel the owners 
of these vessels to give such heavy bonds? Why 
embarrass commerce unnecessarily ? -Commerce 
will be always most flourishing when left most 
free to individual enterprise. In some cases these 
bonds would operate to the injury of our Euro- 
pean trade. It was well known that a vessel of 
two hundred and fifty or three hundred tons, 
loaded with sugar and coffee, would be worth 
nearly one hundred thousand dollars. Would 
any gentleman in this House be willing to sign 
bonds for his neighbor for that amount? They 
would not, it might be presumed. Isit probable, 
then, that one merchant will stand surety for 
another at the custom-house for these enormous 
sums? If the bill should unfortunately pass with 
a condition to include the value of the cargo in 
the estimate of the bonds, he ventured to predict 
that the revenue would be sensibly diminished 
for the next year. He would not be much sur- 
prised if it fell short neatly a million of dollars. 
It would be impossible to procure the necessary 
bondsmen in all cases, and the merchants must 
give up their voyages to the East Indies in armed 
vessels, and if they disarmed, they exposed their 
property to almost certain loss. If the bill was 
properly amended, Mr. CROWNINSHIELD said he 
believed he should vote for it, though he did not 
like all its provisions; but he supposed something 
must be done, and he would willingly consent to 
regulate the particular commerce so frequently 
alluded to, but he could not approve of the bill in 
its present form. f 

Mr. Crarx voted for the first section under 
an impression that it would be proper to permit 
merchant vessels in some cases to defend them- 
selves. He was therefore willing that they should 
have arms on board for the purpose of self-de- 
fence; but while he was willing to provide for 
their security, he conceived himself bound to re- 
strain them from the commission of crimes, and 
this amendment goes no further. It does not de- 
prive them of the right of self-defence, and the 
privilege of repelling force by foree. They are 
authorized to beat another vessel off when at- 
tacked, but they are restrained from becoming 
the aggressors. The amendment does not go to 
deprive a sailor of a single privilege at sea which 
he possesses on shore, and surely it will not be 
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contended that because a man is a sailor he is 
entitled to exclusive privileges. A mariner has 
no right to attack another man on shore, neither 
ought he to be privileged to attack another at 
sea; but his rights, be they what they may, are 
the same both on land and sea. If this were a 
proposition to put arms in the hands ofa man 
setting out on his travels, would any one object 
to punish him for every unjust and criminal abuse 
of such arms? There- is not a member on this 
floor but whose mind would revolt at the idea of 
protecting such a man, more than if he had re- 
mained at home. Why, then, do gentlemen ad- 
vocate-a distinction between the man travelling 
by land, and another traversing the ocean? in each 
case the protecting arm of his country is extended 
to preserve to him his legal and Constitutional 
rights; in each case then also should the sword of 
justice perform its office without distinction or 
favor. This regulation, he was convinced, would 
have a beneficial effect upon foreign nations, as at 
the same time it would show them that we will 
protect. our lawful commerce; that our citizens 
are not authorized to offend any other people, and 
that if they do they will be punished by their 
Government in a manner proportioned to the of- 
fence. On these two grounds he was in favor of 
the motion of amendment: first, it would go to 
prevent an offence by fear of the punishment ; 
and, second, it would have a good effect upon the 
belligerent nations of Europe with whom we are 
at peace, to preserve our commerce from wanton 
spoliation. 

Mr. Smitie had also agreed to the first section 
of the bill, because he thought it useful that our 
merchant vessels trading to the West Indies, du- 
ring their present unsettled state, should be permit- 
ted to arm in their owt defence; but at the same 
time there was another circumstance equally im- 
portant to be attended to, that was to preserve 
a peace between the United States and other na- 
tions unfortunately engaged in war. He was of 
opinion that since merchant vessels were permit- 
ted to arm, every precaution ought to be taken 
against the improper use of their arms. The 
gentleman from Massachusetts (Mr. Crownin- 
SHIELD) has represented the American merchants 
as a set of peaceable and harmless men. He did 
not carry his idea of the virtuous and forbearing 
disposition of this class of citizens quite so far; 
buthe honestly believed they were as virtuous 
and honorable as any other set of merchants on 
the face of the globe. But he believed that they 
had all the infirmities to which mankind were 
liable, as well as other persons constituting the 
other classes of the community, to say nothing of 
the nature of their calling, which many writers 
supposed to be bottomed on principles of avarice. 
Be that, however, as it might, he did not think it 
impossible that a seaman’s conduct at sea might 
at times be as irregular and as improper as a 
landsman’s on shore. He could not think the 
crew of a ship at sea would be more orderly than 
our own citizens residing in our own territory. 


Yet, we have such crimes as felonies and misde-: 


meanors, for the commission of which the law 


has furnished correspondent remedies, and why 
not make a similar provision for similar offences 
comimitted at sea? He did not know but the 
temptation at sea was stronger than on shore; a 
weaker vessel might easily become the prey of the 
stronger, and the impunity arising from conceal- 
ment might induce men to risk something more 
in one case than in the other. Ina moral point 
of view a murder committed at sea was as hei- 
nous an offence as a murder perpetrated on shore, 
and if committed on the body of a foreigner, the 
crime-was as great in the eye of Heaven as if 
committed on a fellow-citizen. But he would 
ask gentlemen of what they were afraid? They 
must. allow that the crews of vessels may com- 
mit these crimes. Do they wish to rescue them 
from condign punishment? Surely not. But if 
a ship’s crew make no unlawful use of their arms, 
they are not obnoxious to any punishment. He 
hoped the amendment would be agreed to, for the 
honor of Congress and the security of the peace 
of the nation. He had good reason to believe 
that the agents of a certain nation had made loud 
complaints to our Administration with respect to 
the conduct of several American vessels trading 
to the West Indies. If this section is added to 
the bill, it will evince the disposition of the Gov- 
ernment of the United States to preserve peace 
and do justice to all the nations of the world. 

On the question to insert the new section pro- 
posed by Mr. Erres, there were 56 in its favor, 
and 50 against it. 

The Committee then rose, and reported the 
bill with the amendments agreed to. 

The House having agreed to consider the 
amendments, i 

On motion of Mr. J. Cray an amendment was 
made substituting for the words “ citizen or citi- 
zens,” &c., the words person or persons resident 
within the United States or territories thereof. 

Mr. R. Griswo.p thought that giving bond for 
double the value of the vessel, her tackle, apparel, 
and furniture, was sufficient, without adding the 
cargo; if other gentlemen agreed with him, he 
hoped they would refuse their assent to so much 
of the amendment. The gentleman, (Mr. J. 
Cuay,) to be sure, had said that the bond taken 
in the case of East Indiamen was merely formal. 
He did not think Congress ought to legislate on 
this principle. When securities are demanded 
they should be for an efficient purpose, and not 
merely nominal.. Why should a vessel sailing 
with arms to India be compelled to give security 
on her cargo, of 500,000 dollars, for a million of 
dollars? Is there more risk of an improper use 
of her arms than in the case of a West India- 
man with a cargo of $30,000, which gives secur- 
ity only for $60,000? or is a murder or felony com- 
mitted by one vessel less a murder or felony if 
committed by another? and yet from the disparity 
of the bonds one would be led to suspect that 
such was the idea. Viewing this additional en- 
cumbrance on commerce as a shackle that would 
subject small traders to real inconvenience, while 
it would facilitate the enterprise of merchants of 
large capital and long established credit, he meant 
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to call the yeas.and nays on the question of agree- 
ing:to this part of the report of the Committee 
of the Whole. 

Mr. J. Cray said it was true that he had said 
that. bonds given at the. custom-house for East 
India ships were merely formal; it is not how- 
ever because they are unnecessary or improper, 
but because the commanders of such vessels were 
men of such consideration and prudence that 
they would not subject themselves to the forfeit- 
ure, and so far he was willing to admit that the 
amendment would also be a mere formal regula- 
tion as to the clearance of armed East Indiamen. 
Butas to vessels bound to the West Indies, it was 
a notorious fact that the value of the vessel and 
her, equipment formed no proportion to the profits 
made on the cargo, if they havea fortunate run, 
and it was against the illicit commerce of such 
that he wished to be secure. He was unwilling 
unnecessarily to shackle commerce as any gen- 
tleman ; but this regulation was not an unneces- 
sary shackle, it was one absolutély required by 
existing circumstances, and will not work a hard- 
ship on any merchant engaged in a lawful com- 
merce. One thing, however, he acknowledged it 
would effect. It will prevent in future that spe- 
cies of trade which, to say the least of it, ap- 
proaches very near to illicit trade at the present 
moment. A merchant, willing to run the risk of 
such.a voyage as he had alluded to, would prefer 
‘to. make it unarmed rather than armed, because 
he knows the consequences, and the probability 
of transgressing some of the provisions of this 
act. It had been suggested that two bonds would 
be required; he did not. believe they would, as it 
‘was.not the practice under the law of 1798, which 
was expressed in the same terms as the amend- 
ment before the House. If the House should, 
however, consider this regulation as bearing hard 
on the East India trade, they might remedy it by 
refusing to concur with the Committee of the 
Whole in striking out the proviso. 

„Mr. Eustis did not consider the capacity of 
committing a.crime as enlarged in proportion to 
the value of the cargo—perhaps it was the reverse. 
But he would. observe, that if a captain with a 
very valuable cargo on board was to commit even 
a trifling misdemeanor against this act, the owner 
would lose his all—both vessel and cargo. Under 
such impressions, he imagined it would be ex- 
tremely difficult to. obtain the requisite security. 
Where is the man that can find security to the 
amountofa million of dollars that the captain of his 
ship, his officers, or crew, shall not commit some 
small degree of violence, even upon friends? for en- 
emies may often assume the garb of friends, and 
thereby render even friends suspected. The law 
of 1798 required bonds only to the amount of the 
value of the vessel, tackle, and apparel, and did 
not even extend to the number of guns she might 
carry. 

Mr. R. Griswoun again declared that commer- 
cial enterprise would be greatly diminished if a 
bond was required for both vessel and cargo. The 
consequence would be, that those merchants only 
who possess large capitals and independent for- 


tunes could give bond. And while the young and 
small traders would be incapable of sending a 
single ship to sea, the large speculator would be 
enriching himself with the total profits of a very 
advantageous commerce. 

Mr. J. Cuay said, the observations of. the two 
gentlemen who preceded him applied against strik- 
ing out the proviso; but he did not see that-the 
position of the gentleman from Connecticut (Mr. 
R. GriswoLp) was of such great weight as he 
seemed to imagine. But, for his part, he did not 
see the ill consequence of regulations which might 
prevent rash speculations, on the part. of young 
traders, upon small capitals, in engaging in voy- 
ages that overstrain their credit and prove their 
ruin. Asitrespected the trade to the West Indies, 
he hoped the House would agree to the amend- 
ment as it stood, and non-concur in the amend- 
ment for striking out the proviso. He would agree 
with them to retain the proviso if the present 
amendment was adopted. 

On the question to agree to that part of the re- 
port extending the bond to double the value of the 
vessel, her tackle, apparel, furniture, and cargo, 
(the amendment being the words in italic,) it was 
negatived—ayes 53, noes 55, as follows: 

Yeas—John Archer, David Bard, George Michael 
Bedinger, William Blackledge, Robert Brown, Joseph 
Bryan, George W. Campbell, Levi Casey, Thomas 
Claiborne, Christopher, Clark, Joseph Clay, Matthew 
Clay, Frederick Conrad, William Dickson, John B. 
Earle, Peter Early, John W. Eppes, James Gillespie, 
Peterson Goodwyn, Andrew Gregg, Thomas Griffin, 
Josiah Hasbrouck, Joseph Heister, James Holland, 
David Holmes, John G. Jackson, William Kennedy, 
Michael Leib, John B. C. Lucas, Andrew McCord, 
David Meriwether, Nicholas R. Moore; Thomas Moore, 
Jeremiah Morrow, Thomas Newton, jun., Gideon Olin, 
Beriah Palmer, John Rea of*Pennsylvania, John Rhea 
of Tennessee, Cesar A. Rodney, Erastus Root, Thomas 
Sammons, Thomas Sandford, Ebenezer Seaver, James 
Sloan, John Smilie, John Smith, Richard Stanford, 
John Stewart, Abram Trigg, Isaac Van Horne, John 
Whitehill, and Alexander Wilson. : 

Nays— Willis Alston, jan., Nathaniel Alexander, 
Isaac Anderson, Simeon Baldwin, Silas Betton, Adam 
Boyd, John Boyle, William Butler, William Chamberlin, 
Martin Chittenden, Clifton Claggett, Jacob Crownin- 
shicld, Manassch Cutler, Richard Cutts, Samuel W. 
Dana, John Davenport, Thomas Dwight, James Elliot, 
Ebenezer Elmer, William Eustis, William Findley, 
Calvin Goddard, Edwin Gray, Gaylord Griswold, Roger 
Griswold, John A. Hanna, Seth Hastings, William 
Helms, John Hoge, David Hough, Benjamin Huger, Si- 
mon Larned, Joseph Lewis, jun., Henry W. Livingston, 
Thomas Lowndes, Matthew Lyon, William McCreery, 
Nahum Mitchell, James Mott, Thomas Plater, Samuel 
Riker, John Cotton Smith, Joseph Stanton, William 
Stedman, James Stephenson, Samuel Taggart, Samuel 
Thatcher, George Tibbits, Joseph B. Varnum, Daniel 
©. Verplanck, Peleg Wadsworth, Marmaduke Wil- 
lams, Joseph Winston and Thomas Wynns. 

The new section being before the House, as re- 
ported by the Committee of the Whole, 

Mr. Error hoped the House would not agree 
to this amendment.. The gentlenfan who had 
moved it apprehended gentlemen had not well un- 
derstood it when in the Committee of the Whole; 
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he questioned whether the mover had paid that 
close attention to its effects, as to insure its being 
proper and beneficial. He said it created a new 
class of crimes, and if that measure was proper, it 
was proper also to define the punishment of each 
crime. The section refers to certain laws of the 
United States establishing the enumerated offences, 
and directs that the punishment shall be conform- 
able to ihe punishment inflicted for similar of- 
fences committed on shore. It is true the Con- 
stitution provides that Congress shall have power 
to define and punish piracies and felonies commit- 
ted on the high seas; that power had been exer- 
cised, the crimes defined, and the punishments‘an- 
nexed. [Mr. E. here read an extract from the law 
on that subject} A misdemeanor was a crime, 
but under the terms of the Constitution he did 
not see how Congress could legislate upon it un- 
less they defined it a felony ; and were gentlemen 
prepared to say that every depredation, every 
Species of outrage or violence wasa felony; he 
‘was persuaded it was not the intention of the 
mover. Ifa misdemeanor, however, be considered 
a crime, it ought to be defined, and the punish- 
ment decreed, for none of the laws of the United 
States had hitherto done it. On this view of the 
subject, he considered the new section totally un- 
necessary, or if necessary, it was so imperfect that 
it would not reach the case for which it was in- 
tended. 

Mr. Eppes said the remark he had made in 
Committee of the Whole had no allusion to the 
gentleman last up. He should however detain the 
House but a moment in making one observation 
in reply. The law quoted by the gentleman was 
the one defining and punishing piracies com- 
mitted on the high seas, and was confined to cases 
arising on board our unarmed vessels. Acts com- 
mitted by persons legally commissioned to carry 
arms, are not termed acts of piracy; in order to 
constitute piracy it is essential that the vessel has 
no legal sanction to bear arms. That is a case 
that cannot arise under the present measure, which 
is to give a legal sanction to our merchantmen to 
arm, only restraining them by a penalty and cor- 
poral punishment, if they abuse their trust. It 
‘was necessary, in order. to embrace this offence, 
that the definition and punishment should both be 
declared in tbe bill; he had endeavored so to do. 
As to the perfection or imperfection of the section 
in'its present form, he should say nothing more 
than it appeared to his mind adequate to the end 
proposed. If however the’gentleman from Ver- 
mont thought otherwise, he should be happy to 
hear him point out the mode of improvement. 

Mr. R. Griswoto said that whether the effects 
to be produced by this section, so far as related to 
murder and felony, were really provided for under 
the existing laws, he would not assert positively ; 
but he believed that neither the existing laws nor 
this section made any provision for the punish- 
mentof misdemeanors. The offences defined and 
punished were provided for many years ago, in 
1790. By that law murder was punishable with 
death, the same erime and punishment were re- 
vived in this section, and so it is in case of felony. 


Why then pass a new law on this subject ?. Or 
does the gentleman mean to infer that because 
murder or felony may be committed by armed 
vessels which are to be punished, that therefore 
murder or felony committed by unarmed vessels 
shall pass with impunity ? He presumed in both 
cases they were murder or felony, and in both 
cases they were to be punished under the existing 
laws. Hesaw no occasicn to multiply our statutes 
unnecessarily. With respect to the punishment of 
misdemeanors, he should remark that the Consti- 
tution gave to Congress the power to define and 
punish piracies and felonies committed on the 
high seas, and violation of the law of nations. 
Those who acted on this subject before us, he pre- 
sumed acted under an impression that they had 
gone to the extent of their powers in defining pira- 
cies and felonies, and thata definition of misde- 
meanors was not in their power. But suppose 
the Constitution gave this power to Congress, 
does the section provide for this? Itcertainly does 
not. What says the section? that persons guilty 
of misdemeanors shall be punished as other mis- 
demeanors are punishable under the laws of the 
United States. He could not find any statute in 
the books defining these misdefeanors, or inflict- 
ing a punishment. How then was the offender 
to be punished, if there was no general law on 
this point? and from the cursory view he had given 
the statutes, he had found none: the section would 
be altogether nugatory so far as it related to mis- 
demeanors. 

Mr. Erres could not refrain from expressing 
the surprise he felt that gentlemen should contend 
that misdemeanor was aterm unknown in the 
statutes of Congress. He had just dipped into a 
volume of the laws, and he found it in almost 
every one which respected the criminal jurispru- 
dence of the United States. Sometimes an of- 
fence is deemed a high misdemeanor; at other 
times a simple misdemeanor. Under the act of 
June, 1794, there were several misdemeanors, par- 
ticularly expressed; accepting the command of 
an armed foreign vessel was a misdemeanor—in- 
creasing the armament of such vessel within the 
United States was a misdemeanor, and others to 
which punishments are annexed. He believed 
the wording of the section to be correct, but as 
gentlemen doubted it, he should not wish to press 
the adoption of a correct principle in incorrect 
language, and to give time for the required altera- 
tion, he moved an adjournment. 

And the House thereupon adjourned. 


Fripay, December 14. 


Mr. Crowninsateup, from the Committee of 
Commerce and Manufactures, who were directed 
by a resolution of this House, of the twenty-second 
ultimo, “to inquire whether any, and what, regu- 
lations are needful to be made in the act for the 
regulation and government of seamen in the 
merchants’ service, so far as respects the furnish- 
ing of ships and vessels with medicine chests, on 
their voyages to foreign ports,” presented, a bill to 
amend the act, entitled “An act for the govern- 
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ment-and-regulation. of the seamen in the mer- 
chants’ service ;? which was read: twice and com- 
mitted to a Committee of the Whole on Tuesday 
next, 3 

The House resolved itself into a Committee of 
the Whole on the bill for establishing rules and 
articles for the government of the armies of- the 
United States; and,after some time spent therein, 
the Committee rose and reported progress. 


ARMED MERCHANT VESSELS. 


.The House resumed the consideration of the 
amendments reported yesterday from the Com- 
mittee of the whole House to the bill. to regulate 
the clearance of armed merchant vessels. 

The new section being before the House— 

Mr. Erres admitted that the objection taken 
yesterday, by the gentleman from Connecticut 
(Mr..R..Griswoip) was in part correct. ‘The 
offence of. misdemeanor, contemplated by the pro- 
posed section, was not mentioned in the law of 
1794; the offence of misdemeanor defined in that 
law, was that of fitting out or arming any vessel 
within the United States, for the purpose of cruis- 
ing against nations in amity with the United 
States. He moved, therefore, to strike out the 
words, “or misdemeanor,” as often as they occur, 
in order to separate them from those of “murder 
and felony,” and to form a distinct and subsequent 
period in the section in relation to that subject, by 
saying, “and if the offence be of a less degree, it 
shall be a high misdemeanor, punishable by a fine 
not exceeding ~—— dollars, and imprisonment not 
exceeding ——— years.” 

Mr. R. Griswoup agreed that it was proper to 
strike out the words alluded to, but he had doubts 
of the propriety of inserting all those which were 
proposed. It was plain that there was no general 
law of the United States, declaring the nature 
of the crime of misdemeanor, or its punishment. 
It is true that there are. several of our statutes 
which prohibit certain specified things, and the 
persons guilty of committing them are deemed 
guilty of a high misdemeanor. But the terms 
used in the section reported by the Committee 
of the Whole, have no reference to any of the 
class of crimes. designated in our statutes. It 
refers.merely to the general common law under 
the head of misdemeanor. The gentlemen bring 
in.a common law definition of misdemeanor, and 
give ita range over all that class of offences which 
it reaches in England. He wished the gentlemen, 
however, to meet the other objection, and answer 
whether the offences of murder and felony are not 
already provided for by the laws of the United 
States? He believed, still, that the law of 1790 
embraced the very case now intended to be pro- 
vided for by the amendment. If the section is 
adopted, are offenders to suffer death under the 
law of 1790, and again under the one of 1804? 
Can they suffer death twice? He thought if they 
suffered once, it would be sufficient for an atone- 
ment of the crime. If a misdemeanor is to be 
defined and punished by the section, let the gentle- 
man confine his amendment to that crime alone, 
and so modify it that it does not re-enact an old 
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law still in existence. If the gentleman did this, 
though he doubted the necessity, he should not 
object. 

Mr. Jackson said there had been two objections 
made by the-gentleman from Connecticut and the 
gentleman from Vermont (Messrs. Griswotp and: 
Exuiot.) If they were attentively examined and 
compared with the. Constitution and laws of the 
United States, they would be found not tenable. 
One of the objections was, that the Constitution 
of the United States did not authorize Congress 
to legislate on any other crimes committed on the: 
high’ seas, than those of piracy and felony. He: 
would ask them whether all other offences were:to 
go unpunished? - But he reminded them that the 
words of the Constitution extended further than 
what had been quoted; it declared in the same 
paragraph that Congress had power to define and 
punish offences against the law of nations. Is'not 
a misdemeanor committed on board a vessel cog- 
nizable by the courts of the Union? For instance, 
if a gun is discharged at another vessel belongin 
to a nation in amity with the United States, an 
does considerable damage, though it may not 
amount to piracy or felony, is there no remedy ? 
Surely by the Constitution Congress have the 

ower of declaring it a misdemeanor, and of pun- 
ishing it accordingly. If they have this power, 
and he believed it would no longer be denied that 
they had it, then the question would resolve itself 
into the expediency of exercising it at this: time; 
and inquiry might be proper to ascertain whether 
the existing laws provided for the case. The act 
of 1790, upon which the gentleman from Connec- 
ticut (Mr. R. Griswo.p) relied, would be found 
on examination not to embrace it. Suppose, in 
firing into a foreign vessel, a mayhem is commit- 
ted, or a leg or an arm shot off, is this case pro- 
vided for by the law of 1790? It is not a felony, 
nor is it piracy, the only two cases provided. for 
by that act. If, indeed, the case was provided for 
by the act of 1790, it could not operate as an ob- 
jection to insert it in this bill, because the bill was 
intended to draw into itself all the regulations on 
this head. - That Congress had the power of legis- 
lation on this point, he trusted would no longer 
be disputed; and, having the power, the necessity 
of the case required its exercise. If nothing fur- 
ther was added to the biil than what was contain- 
ed in the first section, nine tenths of the offences 
committed at sea would go unpunished. 

Mr. Exxior did not mean to give the force to 
the extract from the Constitution quoted by him 
all that range which the gentleman just sat down 
had chosen to extend; he however admitted 
that, being a Constitutional question, it deserved 
serious and solemn deliberation. It had been 
often said that the Constitution of the Uni- 
ted States is a limited grant of power and that 
the powers not therein granted are reserved to the 
States or to the people. Admitted. By the Con- 
stitution, then, Congress are authorized to define 
and punish piracies or felonies committed on the 
high seas; they are also authorized to punish of- 
fences against the law of nations, as stated by the 
gentleman from Virginia, (Mr. Jacxson,) but 
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where is the power given them by the Constitution 
to., punish misdemeanors? It is,:however, con- 
tended that a misdemeanor may be an offence 
against the law of nations. Misdemeanor means 
literally ill behaviour. He would not however 
deny that misdemeanor in certain cases might 
amount to an offence against the law of nations, 
and in such an event might be punishable as an 
offence against those laws, mat 

By the law of 1790, in its 8th section, the crimes 
of murder and piracy are punishable. Does not 
that law go further, and punish what this law 
does not provide for? One thing further is con- 
tended for, which he did not think tenable; the 
same crimes that. are punishable by the existing 
laws are again to be punished by this. This was 
clearly shown by the gentleman from Connecti- 
cut, and he would add nothing more. 

‘Mr. Cuarx thanked the gentleman from Con- 
necticut for the light he had thrown on the sub- 
ject; but he was not convinced that the crimes 
attempted to be defined by: the amendment of 
his colleague were punishable -by the existing 
laws of the United States, and he thought if the 
gentlemen would: re-examine his argument he 
would discover his mistake. The law of 1790 
had relation to a different crime. But he would 


not decide positively what might be the opinion of 


the Judiciary on that head; they might entertain a 
construction different from that of the Legislature. 
Yet his own opinion was-that no provision could 
be found in the law of 1790 to restrain and punish 
the offence of an armed vessel of the United States 
on the commission of outrage and violence. Was 
the provision made in this law which his colleague 
had moved, he should not object to merchant 
vessels arming themselves; should it be refused, 
he never would consent to trust them with arms. 

Mr. Epprs after having troubled the House so 
often on the present question, would have re- 
mained silent at this period; but such a variety of 
objections had been made, and many of them so 
foreign to the subject, that he could not avoid add- 
ing one concluding word. It might perhaps be 
considered as a reiteration of his first sentiment. 
He was decidedly opposed to trusting merchant 
vessels with public arms, the improper use of 
which might commit the peace of the nation. If, 
however, the sense of the Committee was against 
him, in that particular, he would submit; but 
then it must be under such a provision as had 
been. introduced in the section now before the 
Committee. 

Upon this the Committee rose, and the bill and 
amendments were postponed until Monday next. 


Mownnay, December 17. 

The amendments proposed by the Senate to 
the bill, entitled “An act concerning drawbacks 
on goods, wares, and merchandise, exported from 
the district of New Orleans,” were read, and, 
together with the bill, ordered to lie on the table. 

The House again resolved itself into a Com- 
mittee‘of the Whole on the bill for establishing 
rules and articles. for the government of the ar- 


mies of the United States. The bill was reported, 
with several amendments thereto; were twice 
read, and agreed to by the House. 

Ordered, That the said bill, with the amend- 
ments, be engrossed, and read the third time on 
Friday next. f ; 

The House resumed the consideration of the 
amendments reported, on the thirteenth. instant, 
from the Committee of the Whole House, to the 
bill to regulate the clearance of armed’ merchant 
vessels: Whereupon, the fifth and sixth amend- 
ments being twice read and amended at the Clerk’s 
table, were agreed to by the House. i 

The bill was then further amended and, together 
with the amendments, ordered to be engrossed, 
and read the third time on Monday next. 

On motion, it was 

Resolved, That a committee be appointed toin- 
quire whether -any, and, if any, what, further 
amendments ought.to be made to. the law “regu- 
lating the grants of land, and providing for the 


. disposal of the lands of the United States south 


of the State of Tennessee ;” and: that:they have 
leave: to. report by bill, or otherwise, | csti e> 
Ordered, That Mr Lavrimorg; Mr, 
and Mr. Boys, be appointed a 
suant to the said resolution. 
Ordered, That the memorials and petitions of 
sundry citizens and inhabitants of the District of 
Columbia, praying “the aid and patronage of 
Congress in the establishment of a cempany for 
the building of a bridge across the Potomac river, 
from the western and southern extremity of the 
Maryland avenue, in the City of Washington, to 
the nearest and most convenient point of Alexan- 
der’s Island, in the said river ;” and a memorial of 
sundry inhabitants of Georgetown, in the same 
District, in opposition to the prayer of said. me- 
morials and petitions; as; also, the petition of An- 
thony Addison, praying “the privilege of build- 
ing a bridge over the Eastern Branch of the river 
Potomac, near the ferry owned by him within the 
District of Columbia, and of abutting the said 
bridge on the western shore at the termination of 
Virginia avenue, or some other public street in 
the City of Washington ;” which were presented 
to this House during the first session of the seventh 
Congress, and at the last session, be severally re- 
ferred to Mr. Joseru Cray, Mr. Jones, Mr. Jonn 
CamePBELL, Mr. Boyn, and Mr. Lownpss; that 


GREGG, 
committee, pur- 


‘they do examine the matter thereof, and report 


the same, with their opinion thereupon, to the 
House. 

Ordered, That the Message from the President 
of the United States, communicating. a report of 
the Surveyor of the Public Buildings at the City 
of Washington, on the subject of the said build- 
ings, and the application of the moneys appropri- 


-ated for them, which were read and: ordered to 


lie on the table, on the sixth instant, be referred 
to Mr. Taomeson, Mr. Neison, Mr. Huaer, Mr. 
Joun Corron Surry, Mr.Goopwyn, Mr. PLATER, 
and Mr. Curts; that they do examine the matter 


thereof, and report the same,-with: their opinion 
‘thereupon, to the House... 08 «> 


. And the. House adjourned. 
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age? ‘Turspay, December 18. ordered to be engrossed and read the third time to- 
=u Two other members, to wit: Jonn Dennis, | morrow. 
from Maryland; and Jonn FowLeR, from Ken-| The House resolved itself into a Committee of . 
tucky ; appeared, and took their seats in the House. | the Whole on the bill for the relief of Samuel Car- 
Ordered, That the petition of Simeon Philip- | son; and, after soine time spent therein, the Com- 
son, of the city of Philadelphia, merchant, pre- | mittee rose and reported progress, 
sented on the ninth of February last, bé referred | _ On motion, it was 9 0. 
to the Committee of Commerce and Manufactures.) Resolved, That the Committee of Commetée 
Ordered, That the amendments proposed’ by | and Manufactures. be directed to inquire into the 
the Senate to the bill, entitled “An act concern- | expediency of amending the sixty-second section 
ing drawbacks on goods, wares, and merchandise, | of the act, entitled “An act to regulate the collec- 
exported to New Orleans,” together with the bill, | tion of duties on imports and tonnage,” in relation 
be committed to the Committee of Commerce and | to the terms of payment of duties on goods, wares, 
Manufactures. and merchandise, imported from-the “ West In- 
‘Ordered,. That the bill to regulate the clearance | dies,” and from any foreign ports in North Ame- 
of armed merchant vessels, as amended, be recom- | rica; and that the committee have power tore- 
mitted to Mr. Eustis, Mr. Gopparp, Mr. Roor, | port by bill or otherwise. ` 
Mr. Berron, and Mr. Lets, with instructions to 
consider and report thereon to the House. Weonespay, December 19. 

_ Mr. Rooney, from the committee to whom was| An engrossed bill to provide for completing the 
recommitted, on the eleventh instant, the ninth | valuation of lands and dwelling-houses, and the 
section of the bill establishing a court for the ad- | enumeration of slaves, in South Carolina, and for 
judication of prizes in certain cases, madea report |‘othey purposes, was read the third time and passed. 
thereon; which was read, and, together with the) “An engrossed bill giving power to the stockhold- 
bill, committed to a Committee of the Whole | ers of the Marine Insurance Company of Alex- 
House to-morrow. . : S andria to insure against fire was read the third time, 

The House resolved itself into a Committee of | ang passed. 
the Whole on the report of the Committee of| An engrossed bill to amend the act, entitled “An 
Claims, to whom was referred the petition of Moses | act for the government and regulation of seamen 
White and Charlotte Hazen, executor and execu- | in the merchants’ service,” was read the third time, 
trix of Moses Hazen, deceased; and, after some | ang passed. 


time spent therein, the Committeerose and reported CONTESTED ELECTION. 
their agreement to the same, in which the House pe: EE 
concurred. © The House resolved itself into a Committee of 


Ordexed, That a bill, or bills, be brought in, | the Whole on the report of the Committee of Elec- 
pursuant to the said resolution; and that the | tions, of the tenth instant, to o Pai 
Committee of Claims do prepare and bring in the | © the thirtieth ultimo, a petition of sundry eiti- 
same. zens of the county of Washington, in the State 
Mr. Bryan, from the committee appointed on |°! Pennsylvania, “ complaining of an undue pr 
the seventh instant, presented a bill giving further | 204 and return af oan Hoge, to atha y id 
time to register the evidence of titles to land south | House as one of the Representatives a te i 
of the State of Tennessee; which was read twice, State ;” and, after some time spent therein, the 
and committed to a Committee of the Whole | Committee rose and reported to the House their 
House tomorrow. f agreement to the same. : . 

The House resolved itself into a Committee of | The House then proceeded to consider the said 
the Whole on the bill to provide for completing report of the Committee of Elections at the Clerk’s 

~ b à ` . n 
the valuation of lands and dwelling-houses, and the eel ; and the same being read, in the words fol 
enumeration of slaves, in South Carolina, and for | Owing, to wit: 
other purposes. The Committee reported the bill | “That William Hoge, member of the House of Rep- 
with an amendment thereto; which was twice | resentatives for the eighth Congress, having, by letter to 
read, and agreed to by the House. the Governor of the State of Pennsylvania, dated the 

Ordered, That the said bill, with the amend- fifteenth of October, resigned his seat in Congress, a 

the ¢ : ns i the 

the third time to- Governor, in pursuance of the provisions made in 
Ere engrossed; and read second section of the first article of the Constitution o 
; ; ; the United States, issued a writ of election, to supply 
eae re Baa pee Sao De PTE a He the vacancy which had thus taken place; that the said 
bec ies he Marine It SP C £ Al writ was issued on the twenty-second day of October, 
holders oft ce Matine FRSUranee som pan yo 7 | and the election directed to be held on the second day 
exandria, to insure against fire. of November, eleven days after the date of the said writ: 

It was amended at the Clerk’s table, and, toge- | that the writ was brought by the mail to the prothono- 
ther with the amendments, ordered to be engross- tary’s office, in Washington, on the thirtieth of Octo- 
ed and read the third time to-morrow. ber, but not proclaimed by the sheriff till the thirty-first. 

The House resolved itself into a Committee of 
the Whole on the bill to amend the act, entitled 


“It appears to the committee that, though by the 
second section of the first article of the Constitution of 
“An act for the government and regulation of the 
seamen. in the merchants’ service.” 


the United States, it is made the duty of the Executive 
The bill was reported without amendment, and | to fill vacancies, yet, by the fourth section of the afore- 
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said article; itis made the duty ofthe Legislature of each | the manner and to fix the time of holding the 


State to prescribe the times, places, and manner for | elections. 


In the fourth section of the first article 


holding such elections. It appears, however, that seve- | of the Constitution, it is declared, “ that the time, 
ral-elections to supply vacancies in Congress have been | place, and manner of holding elections for Sena- 


heretofore held in Pennsylvania, yet, on examining the 
laws of that State, it appears that no law exists pre- 
scribing the times, places, and manner of holding elec- 
tions to supply such vacancies as may happen in the 
representation in Congress; and, consequently, if the 
election of John Hoge is, on this account, set aside, no 
election can be held to supply the vacancy, until the 
Legislature of the State enact a law for that purpose. 

“« By the law for the general election of Representa- 
tives to, Congress from Pennsylvania, the sheriff is to 
give thirty days’ notice before the election, and to make 
the returns within thirty days after it. This election 
is held near five months before the expiration of the 
existing Congress. By the law of said State for sup- 
plying vacancies in the State Legislature, the Speakers 
of the respective Houses shall issue writs to supply va- 
cancies that may happen, giving at least ten days’ no- 
tice. The Governor, in: the case now before the com- 
mittee, has directed the election to be held on the same 
day, &c., on which the Electors for President and Vice 
President were to be chosen.. There is no proof be- 
fore the committee of any abuse in the manner of con- 
ducting the election, in obedience to the writ issued by 
the Governor. 

“ While the committee are of opinion that the Legis- 
lature of Pennsylvania ought to have appointed, as 
near as might be, the times as well as the places and 
manner of holding elections to supply vacancies in 
Congress, and that, in ordinary cases, a longer period 
ought to intervene between the time of public notice 
and the day of holding the election, yet, considering 
the special circumstances attending the election of John 
Hoge, and particularly that the election took place on 
the day fixed by the Legislature for the appointment 
of Electors for the State of Pennsylvania, the commit- 
tee are of opinion that John Hoge is entitled to a seat 
in this House.” 

Mr. Lers said, he was opposed to the report of 
the Committee of Elections; he thought it a 
duty, therefore, to assign the reasons of his oppo- 
sition. Were not the report to operate as a pre- 
cedent for future decisions, he should have con- 
tented himself with a silent vote; but on this oc- 
casion he could not forbear expressing his dissent 
to the doctrine advanced by the Committee in 
support of the seat of the sitting member. 

The Committee had’made four points in their 
report; that the Constitution gives to the Exec- 
utive of the State the power of issuing writs of 
election to supply vacancies; that if the election 
of Mr. Hoge be set aside, no election can be held 
to supply the vacancy until the Legislature of 
Pennsylvania pass a law regulating special elec- 
tions; that there exists no law in Pennsylvania 
for the regulation of special elections for members 
of Congress ; and that the notice of the Governor 
was sufficient, because it directed the election to 
be held on the same day on which the Electors 
for President and Vice President were to be 
chosen. 

He would not deny that the Constitution of 
the United States gave to the Executive the power 
of issuing writs of election to supply vacancies, but 
he denied the power of the Executive to prescribe 


tors and Representatives shall be prescribed in 
each State by the Legislature thereof.” It is evi- 
dent, therefore, that, although the Executive may 
have the power of notifying the vacancy, and di- 
recting it to be supplied, yet, that he cannot pre- 
seribe the time, the place, or the manner of car- 
rying it into effect, this power being specifically 
delegated to the Legislature. If he can prescribe 
the time, he certainly can prescribe the place and 
manner, for the doctrine contended for implies an 
absolute discretion, and if the place and manner 
be also placed in Executive hands, he is vested 
with an absolute control over all special elections.. 
Are the Committee prepared to sanction such a 
doctrine? Will they admit that elections on 
which the fate and safety of the nation may some- 
times depend, shall rest upon Executive will ? 

Under the construction given to the Constitu- 
tion by the Committee of Hlections, the Governor 
may have directed all the citizens of Washington 
county to hold the election at the town of Wash- 
ington, or at any other town he pleased, and he 
may have conveyed the superintendence of it to 
other officers than those appointed by the people. 
The power to issue writs to supply vacancies com- 
prehended every incidental power, and the spe- 
cial election was wholly dependent upon Exec- 
utive discretion. 

He agreed with the Committee of Elections in 
the second point, that if no law exists to regulate 
special elections, and the election of Mr. Hoge is set 
aside, no election can be held to supply the vacancy 
until the Legislature of the State shall enact a law 
for that purpose; but he contended thata law did 
exist, and that the general rule governed the spe- 
cial case. The law for the regulation of the gen- 
eral election for members of Congress was the 
rule on this subject, and this rule ought to have 
governed the special case in question.. By this 
law thirty days’ notice is to be given, but, in 
this instance, only one day’s notice was allowed. 
If thirty days’ notice were deemed not more than 
sufficient for a general election, surely a special 
election, not less important to the district, requir- 
ed an equal time for information to be diffused, 
and consideration to be matured; and if this no- 
tice, pointed out by the law, had been given, he 
would dare affirm that the result would have been 
extremely different. 

The Committee of Elections suppose that, be- 
cause the election was notified for the-day on 
which the election for Electors of President and 
Vice President took place, it was a sufficient no- 
tice. The testimony upon the table showed that 
only one day’s notice had been given; thatthe 
writ had not been received until the thirtieth, and 
that the advertisement of the sheriff was not even 
prepared for publication until the thirty-first of 
October; the notice, therefore, could not have 
issued until the morning of the first of November, 
one day before the election was to be held. The 
county of Washington comprehends not less than 
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six lection districts, and is extensive, and he 
would:ask how it was possible forthe electors to 
be informed in one day? He averred that, in 
Philadelphia, where there are so: many daily 
prints, and where-information could: travel with 
so much rapidity, that even there one day’s no- 
tice would not enable the people to be informed ; 
and could this be done in Washington, where the 
population was diffused over an extensive sur- 
face? It certainly ‘could not. 

_ The notice of an election for Electors. was no 
notice for a member of Congress. The electoral 
election excited little attention, because it was not 
disputed’; and, as- there was no opposition, the 
people remained at home. How, then, did this ope- 
rateasa notice? Those only who attended could 
have been informed. And was the notice to 
them:to be taken as a notice to all? Would a 
notification of an election for charter officers in 
any of our towns be deemed a notice of an elec- 
tion for a legislator of the United States? And 
if not, by what process could the notice in the 
present case be made to apply? Are the rights 
of the people to be held by such tenure as is im- 
plied in this doctrine? He trusted not; and he 
hoped, therefore, that the Committee.of the Whole 
would not affirm the report of the Committee of 
Elections. 

- Mr. Finpuey said that, being chairman of the 
Committee of Elections, it was his duty to give 
notice to the Committee of the Whole House 
of the principles on which that committee made 
their report; that, in order ‘to do this, it was ne- 
cessary to state in what manner the case was sub- 
mitted to the Committee of Elections. This, he 
said, was the more necessary, as no election had 
ever heretofore been contested before Congress on 
the same principles. No opposing candidate claim- 
ed the seat; no unlawful vote was even suggested 
to have been given; no officer entrusted with 
conducting the election was charged with error 
or. corruption.” There were two points alone, 
therefore, on which the decision must rest. The 
one was the Constitutional authority of the Gov- 
ernor to issue a writ to supply the vacancy that 
had happened; the other was, whether the Gov- 
ernor had exercised that authority in an incorrupt 
or unjustifiable manner. He said that the Com- 
mittee of Elections had not been unanimous in 
approving the report ; that two had voted against, 
and four for it; that, in this case, it not being neces- 
sary, he had not given his opinion; but that now, 
when the report was brought before the Commit- 
tee of the Whole, and the case having originated 
in the State which he represented, and with whose 
laws and practice respecting elections he ought to 
be acquainted, he claimed indulgence and at- 
tention in ‘offering some further explanations on 
the subject. For this purpose, he would examine 
the Constitution as far as it related to the case. 
In the second section of the first article of the 
Constitution, it is said, “ when vacancies happen 
“in the representation of any State, the Executive 
* authority thereof shall issue writs of election to 


“fill such vacancies.” wae 
In the fourth section of the same article, it is 


said, “ the times, places, and manner of holding 
‘ elections for Senators and Representatives, shall 
“be prescribed in each State by the Legislature 
‘ thereof, but Congress may, at any time, by law, 
‘make or alter such regulations, except as to the 
‘ places of choosing: Senators.” 

Mr. F. said that on’ these Constitutional provis- 
ions there was a difference of opinion; that, ever 
since the commencement of the Federal Govern- 
ment, he had understood the general opinion to 
be, that the fourth section related’ solely to the 
general elections of Senators and Representatives, 
but not to supplying vacancies that might hap- 
pen;.that the State of Pennsylvania, and several 
other: States, had uniformly acted agreeably to- 
this construction of the Constitution; that’ the 
State of Pennsylvania had enacted five different 
Congressional election laws, all differing in sev- 
eral principles from each other, three of which he 
had assisted in preparing ; but on all these occa- 
sions, though influenced by different parties, there 
had been but one opinion on this subject, and but 
one practice. In all cases the issuing of writs to 
fill vacancies was left to the discretion of the Ex- 
ecutive, and in he believed four,‘if not five cases, 
which had happened previous to the present, the 
practice had been agreeably to this opinion. He 
said that he did not maintain that his opinion, or 
the opinion of the State he represented, on which 
it had so unifornily acted, decided the true sense 
of the Constitution ; but he was still of opinion 
that it seemed to be the fairest construction, at 
least in cases where the Legislature had not inter- 
fered. The Executive shall issue writs, isthe 
language of command; it renders the issuing of 
the writs an indispensable duty. The fourth sec- 
tion is equally positive in enjoining on the Legis- 
lature to appoint the times, places, and manner of 
appointing Senators as of Representatives, yet in 
the third section the Executive is authorized to 
appoint Senators to supply vacancies in the recess 
of the Legislature, and this is done probably to 
every Congress; but he believed the Legislature 
of no one State had prescribed any rules for sup- 
plying vacancies in the Senate, though the Con- 
stitutional injunction in that case on the Execu- 
tive is certainly not so positively expressed, as 
with respect to issuing writs to supply vacancies 
which may happen in the Representatives. Tak- 
ing the fourth section of the first article of the 
Constitution literally, as it applies to the general 
elections, it is impossible for the Legislature to 
mention the day on which a vacancy may hap- 
pen, or consequently to appoint the day on which 
an election to supply a vacancy should be held, as 
it can do with the general election; therefore, it 
appears evident that the Constitution does not 
restrain the Legislature from establishing rules 
respecting it, if they choose to do so. 

Mr. F. said that, from a view of the Constitu- 
tional provisions respecting elections, and some 
other objects, it had been the opinion of many 
that they were designedly calculated to give a 
latitude to the States to vary their conduct with 
respect to forms and circumstances, provided the 
essentials were preserved. On this ground only 
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can the great variety of practice, und& these 
rules, and all admitted by Congress, be accounted 
for. . The first section of the second article of the 

Constitution directs that “each State shall ap- 
point, in such manner as the Legislature thereof 
may direct, a number of electors,” &c, 

_ From these words, Pennsylvania and several 
other States have always been of opinion, and 
practised accordingly, that it was the duty of the 
State Legislatures to prescribe the manner and 
rules agreeably to which the citizens should ap- 
point. the electors;.but the Legislature of New 
York, and perhaps some other States, have not 
only always prescribed the rules or manner, but 
have themselves appointed the electors. This he 
said was more essential to the rights of the citi- 
zens than the case now before the committee; and 
yet, though universally known, had been, in every 
Instance, admitted by Congress. The rule for the 
representation in each State has been prescribed 
by the Constitution; yet, in many States, the 
Representatives are chosen at a general. election ; 
in others, in single districts. In other States, 
even in Pennsylvania, some districts choose three 
members, some two, and some but one; but all of 
them may be chosen from any part of the State. 
Some other States, have been divided, indeed, into 
single districts, and obliged to vote for candidates 
residing within their respective districts. He said 
he would not detain the Committee with further 
instances of the various, and yet approved prac- 
tices under the Constitution, but hoped that even 
the members who might be of opinion that Penn- 
sylvania had not given the Constitution, in the 


instance in question, the most correct construc-, 


tion, that yet they would duly consider other in- 
stances of variety of construction which had hith- 
erto. passed, not only without objection, but with 
approbation. 

Mr. F. said that, since this case was returned 
to the Election Committee, he had heard the opin- 
ion of the Constitutional provisions, agreeably to 
which Pennsylvania had acted, called in question, 
but never before; that the objections were new 
to him; but, upon examining the laws of differ- 
ent States, he had discovered that the Legisla- 
tures of two or three States, though they had 
not literally prescribed the times for holding 
elections to supply vacancies, yet they had pre- 
scribed such rules to the Executive, in doing so, 
as answered the same purpose, and thought they 
did right; but Pennsylvania, and some other 
States, had not done so in any instance, and that 
in no instance, before the present, had an election 
been questioned, because the Legislature had not 
appointed these rules. The Legislature of Penn- 
sylvania, not having prescribed any rules to the 
Executive to regulate his duty in issuing writs to 
supply vacancies, did not release the Governor 
from the Constitutional responsibility of perform- 
ing..a duty so positively and conditionally en- 
Jomed. Hence, Mr. F. concluded that the elec- 
tion could not be set aside merely on account 
of the Legislature not having enacted a law to 
prescribe the time of holding the election. The 
Governor had acted in obedience to the express 


the State. 


words of the Constitution, and violated no law of. 
Setting aside this election on this 
ground, would virtually annul all the elections to 
supply vacancies in Congress that had ever taken 
place in the State of Pennsylvania, and in some 


other States. : 


By the fourth section of the first article of the 
Constitution, Congress is authorized, by law, to. 
prescribe the time, place, and manner, of holding 
elections; but this must be done by law, not bya 
vote of the House, after an election was over; 
therefore, that power cannot apply to this edse. 
Congress has passed no such law. ag 

Mr. F. said, if the report of the committee was 
rejected, it must be on other grounds than this. 
It could not be because the Executive exercised 
his Constitutional discretion, but because he had’ 
exercised it in a corrupt, or in such an indiscreet 
or improper manner, as to. vitiate the election. 
This was a fair subject of inquiry, on which there 
might, and probably would. be, a difference of 
opinion ;.and, with respect to.which, he admitted 
the propriety of several of the. objections made: 
by his colleague, who had: just ‘sat dowa,.(Mr. 
Lets. cae ahs 

The Governor, it appears, issued the writ imme- 
diately on the resignation of William Hoge com- 
ing to him. He directed the election to be held 
on the same day, at the general election for the 
choice of electors for President and Vice Presi= 
dent. The writ, it appears, laid one day- inthe 
prothonotary’s office, before it was pronleimed, 
the sheriff and prothonotary being from homes 
The notice, after proclamation before the elections: 
was only a part of three days, and not sufficient: 
time for the citizens to be informed of it.at-their. 
homes, notwithstanding that it is the smallest 
district in the State; but. those who-did attend at: 
their respective districts to vote for eleetors, were: 
actually informed. by persons sent for the purposes: 
That this was the case was proposed to the com- 
mittee, and proved by the sitting member ; for the. 
fact appearing to be admitted by the petitioners, 
such proof was thought unnecessary. It appeared 
probable to the committee that the district at the. 
seat of justice at which the Governor’s writ first 
arrived, had the advantage of earlier information 
than other districts; but this was incidental, and. 
as the prothonotary, to whose office the writ 
came, and was opened, and the sheriff, &c., were- 
opposed to the election of the sitting member, 
they had at least an equal advantage of, the ear-. 
liest notice, and those most zealous for the elec» 
toral ticket were not supposed to be his friends. 
Partial or fraudulent intention is not.complained 
of by. the petitioners; they are, indeed, few, in 
number, and. appear all to have had the earliest 
notice. There is no petition from any citizens, 
complaining that they themselves were..deprived 
of their votes for want of notice. The election 
for the choice of electors was not so numerous as. 
was reasonably expected; but if the, Governor 


chad given the ten days’ notice.directed. by law for 


filling vacancies in the State Legislature, and. 
claimed by the petitioners, this would have hap- 
pened in about a week after the other, respecting 
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proclamation, and give at least ten days’ notice 
tothe people. The reason of the law was evident; 
it was intended to prevent the people from being 
surprised, and-to give them time to look round for 
suitable persons to represent them. If the reason 
was good, as applied to the State Representatives, 
who were all chosen in single counties, it was 
more so as applied to Representatives in Congress, 
who are chosen in districts composed in somè in- 
stances of three or more counties. He, therefore, 
was of opinion that they should be governed by 
the same law. The committee, however, had 
been tdld, by his colleague, (Mr. Finpiry,) that 
the Legislature never intended to make any law 
on the subject ;.that they.conceived they had tio 
power ; that the Constitution of the United States, 
by saying that, in case of vacancy in the repre- 
sentation of any State, the Executive thereof 
should issue a writ of election to fill such vacancy, 
was imperative, and, by making it the duty of the 
Governor to issué such writ, gave him the solé 
power of regulating the time, manner, and place, 
of holding the election, and precluded all Legis- 
lative interference. We were not to judge of the 
law, by the alleged intention of the Legislature; 
if they had mistaken their own powers or the 
powers of the Executive, their mistake was not 
to govern the decisions of Congress. All that we 
had to do was, to inquire whether there was a 
law applied to the case, and whether its provi- 
sions had been complied with. But he could not 
suppose that the Assembly had so far miscon- 
ceived the Constitution. By the fourth section 
of the first article of that instrument, the State 
Legislatures were empowered to regulate the 
time, place, and manner of holding elections for 
Senators and Representatives to Congress. This 
power was not confined to general elections, but 
must necessarily extend to elections to fill vacan- 
cies. It was true that, in special cases, they 
could not direct the precise time, but they might 
prescribe the notice which should be given; and 
shall we be told, because the very day cannot be 
named, that the number of days which shall in- 
tervene between the proclamation of the sheriff 
and the election, shall not be fixed bylaw? The 
notice is part of the manner, and the Legislature, 
though they cannot fix the time, may fix, and 
have fixed, the places and manner. It is true the 
Executive is compelled, by the second section of 
the first article of the Constitution, to issue a writ 
of election to supply a vacancy; but this writ he 
contended was merely a notification. It gave no. 
power, no discretion. If the Governor had a dis- 
cretion, it might extend to the place and manner. 
The northwest district of the State is very ex- 
tensive; and, under this discretion, the Governor 
might so direct an election, that, in case of vacan- 
ey, the town of Pittsburg alone might be notified, 
and would alone vote for the member to supply 
that vacancy. But the case of a choice of a Sen- 
ator during the recess of the Legislature had been 
resorted to as analogous to that of Representatives, 
If the Senator were chosen by the people, the 
case would be in point. Senators, when vacan- 
cies happen during the recess of the Legislature, 


which; the probability, justified by all experience 
in Pennsylvania, is, that it would have been still 
less numerous. This appears to have been the 
Governor’s ‘opinion. It was also the opinion of 
several of his colleagues from the eastern parts of 
the State, who had seen, and been informed by 
the Governor that he had issued the writ, and who 
had first informed himself that it had been issued. 
They, and all his other colleagues, with whom he 
had conversed on the subject, he understood, ap- 
proved of the Governor’s conduct, till they heard 
of the result of the election, and there “was no 
proof before the committee that the shortness of 
the notice operated in favor of the sitting mem- 
ber more than the other candidate. All the voters 
for both candidates agreed in voting for the same 
electors, notwithstanding that there was little 
time for concert. On the whole, Mr. F. con- 
cluded that, as the issue of the election had occa- 
sioned exceptions to be taken to the shortness of 
the notice, he wished that longer notice had been 
given, though he had approved of issuing the writ. 
But, as it was conducted under an authority vested 
by the Constitution, on the same principle which 
had been always acted on in Pennsylvania, and 
several other States, and never heretofore objected 
to by Congress, which was the only competent 
judge in the case, and as no corrupt intention or 
abuse was complained of, he thought it his duty 
to vote in favor of the report of the Committee of 
Elections. If the election was set aside till a law 
would be passed to prescribe the time, probably the 
district would not be represented this session, 
which hé thought an argument of weight, but of 
little ‘importance compared with deciding the 
principle; in’ doing which, if the report’ of the 
Committee of Elections was rejected, the decis- 
ion might virtually vacate the seats of the mem- 
bers, and would condemn all the elections hereto- 
fore made in Pennsylvania, and some other States, 
to-supply vacancies to the House of Representa- 
tives. 

Mr J. Cray could not agree with the Commit- 
tee of Elections, in the opinion that there was no 
law in Pennsylvania regulating the place and 
manner of holding ‘special elections for members 
of Congress, to supply any vacancy which might 
occùr in the representation from the State By 
turning to the law respecting general elections, 
he found that members of Congress were to be 
chosen by the inhabitants qualified to vote for the 
most numerous branch of the State Legislature, 
and that those elections were to be held at the 
same places, conducted in the same manner, and 
by the same officers, as for members of Assembly. 
In cases of general elections, therefore, there could 
be no difference of opinion; as these were to be 
governed in both cases by the same rules, it was 
fair to infer that special elections for Representa- 
tives were to be conducted in the same manner 
as special elections to fill vacancies in the Legis- 
lature of the State. By the laws of Pennsylvania, 
it appears that, in cases of vacancy in the repre- 
sentation of any county, the Speaker is to issue 
a writ at least fifteen days before an election can 
be held, and the sheriff of the county must make 
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are chosen by the Executive, and, therefore, there 
‘was no necessity for the Legislature to prescribe 
either time, placeor manner, as it would be ab- 
surd to suppose that the Governor should notify 
himself, or change his residence, in order to make 
an appointment. , Would it be argued, therefore, 
that it was unnecessary to give the people due 
notice of an election for Representatives? Surely 
not. 

But, said Mr. Cray, the Governor has himself 
recognised the law in the very writ. Were not 
the same officers appointed to conduct this elec- 
tion, as were appointed to. conduct the general 
elections? Were not the ballots given in the 
same manner, counted by the same persons, and 
returned by the same judges? Whence did they 
derive their authority, but from the law? And 
the law ought to have been complied with in 
every other respect. It is true, an election was to 
be held throughout Pennsylvania for electors of 
President and Vice President. The Governor, 
actuated by the most laudable- motives, in order 
-to'save the county of Washington the expense of 
a special election, directed that a member of 
Congress should ‘be chosen on the same day to 
fill the vacancy caused by the resignation of Mr. 
Hoge. But the committee would recollect that, 
although the people knew that electors were to 
be appointed, they did not, they could not, know 
of the intended choice of a Representative. In 
Pennsylvania the people do not, as in some of the 
Southern States, all meet at one place in the 
county to give their votes. No; each county is 
divided into a number of districts, in each of 
which an election is held, so that no person has 
more than a few miles to go to the poll. The 
county of Washington is divided into six or eight 
of these districts. The sheriff’s proclamation was 
issued on the first day of November, and the 
election was held on the second; although the 
people of the town of Washington, and its imme- 
diate neighborhood, might receive due notice, it 
was impossible that those who resided and voted 
in the remote parts of the county, should. In- 
deed, it was evident that they did not. An elec- 
tion for electors was held on the same day. It 
was generally known that no opposition was in- 
tended, and the people were, therefore, less anx- 
ious about the result. The electors were chosen 
by a general ticket throughout the State; the votes 
of any one county were, therefore, deemed of com- 
paratively little importance. This was not the 
case, however, with a Representative in Congress. 
The county of Washington forms a district for 
the choice of one member. The people of that 
county, not having the co-operation of any other 
part of the State, necessarily depend for success 
on their own vigilance and exertions. Yet what 
was the result? The bare majority given for 
eleétors exceeded the whole number of votes 
given, both for the sitting member and for the 
rival candidate.. It was, therefore, evident that 
the people had not notice sufficient of the Con- 
gressional election. Mr. C. did not mean to im- 
peach the ‘motives of the Governor; on the con- 
trary, he thought them praiseworthy; but sub- 


stance ought not to be sacrificed to form. The 
object of elections was, that the majority of the 
people might have an opportunity of giving their 
fair and unbiassed suffrages in the choice of per- 
sons to represent them, and not through any mis- 
taken constructions, however pure might be the 
intentions of the Executive, or of the Legislature. 
This object was defeated in the election. It wasa 
manifest violation of the rights of the people, 
and ought nottobeconfirmed. This opportunity 
was not given in the present instance, or the sit- 
ting member would not have been returned. 
Conceiving this to be the case, and: believing that 
the people had not that notice which by law they 
ought to have had, he considered the election void, 
and should vote against the report of the com- 
mittee. 

Mr. Finpuey said, if the subject before’ the 
Committee of the Whole was an election law, he 
would cheerfully subscribe to many of his col- 
league’s ae Cuay’s) observations, He admit- 
ted that Congress had a Constitutional authority 
to make laws, which would prescribe rules to reg- 
ulate the exercise of the. Executive discretion in 
issuing writs to supply vacancies ; , but neither 
Congress nor the Staté Legislatures have made 
such laws, but left it in the hands of the Executive, 
who is under an unconditional obligation to issue 
such writs, and who, in Pennsylvania and other 
States, always have done so, and the returns of 
elections on these writs have, in all cases, passed 
the decision of the Committees of Elections, and 
received the approbation of Congress. Therefore, 
as he said before, the question turned more prop- 
erly on the discreet or proper use of the Executive 
discretion, than the right of exercising it. In 
order to prove that the Governor, in the case be- 


-fore us, had acted indiscreetly, Mr. F. said his 


colleague had observed how. unreasonable it would 
have been for the Governor to have issued a writ 
with such short notice to a district which he had 
named, and which consists of three counties, and 
sends two members. The petitioners themselves 
argue from the extent of the Alleghany districts, 
which contain eight counties, thinly settled, and 
are spread over an extent of territory larger. than 
some whole States. He thought it unfair to ar- 
gue that, because the Governor gave such short 
notice to the least extensive and least numerous 
district in the State, a district consisting of one 
thickly settled county, and which had a Repre- 
sentative for less than thirty. thousand inhabitants, 
and to correspond with another very important 
general election, the day on which it was to be 
held had been so long proclaimed that every man 
knew it, to charge the Governor with indiscretion, 
equal to what it would have been had he given 
but the same notice to the most extensive and 
dispersedly settled districts, at a time. when no 
general election made it the duty of the citizens 
to be present on the election ground, was improper. 
As it was the Governor’s conduct, and that only, 
that wascalledin question in this case, it was proper 
to observe that though his colleague was justi- 
fied in saying that they had but one day’s official 
notice, yet.in fact, they had @ part of two other 
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days; and: the writ having laid one.day. open in 
the: prothonotary’s office, as was. understood, be- 
fore it. was proclaimed, through the absence of 
the sheriff, was not the fault of the Governor. ; If 
the Governor had done wrong, he did not wish.to 
extenuate his offence, but he thought it improper 
to magnify the charge by supposed cases..so-.es- 
sentially different. . | bev 
. Mr. F. observed that his colleague (Mr. €xay) 
had maintained that the general Congressional 
election law of Pennsylvania. applied also to the 
case of filling vacancies, and that. it made it the 
duty. of the Governor to give thirty days’ notice 
before the election. If the gentleman would ex- 
amine that law, he would find this opinion incor- 
rect ; it did not make it the duty of the Governor 
to give any notice: this duty was enjoined on the 
sheriff of each county; the sheriffs are enjoined 
to. give. thirty days’ notice, and were allowed 
thirty days after the election to make their re- 
turns. After the returns were lodged in the Secre- 
tary’s office, it was made the duty of the Gov- 
ernor, by proclamation, to give public notice to 
the members elected, and to transmit the returns 
to the Speaker of the House of Representatives 
in Congress. The Governor was not authorized, 
by the constitution or the laws of Pennsylvania, 
to issue a writ for holding any- elections what- 
ever. The authority of issuing.a writin the case 
in question was. solely derived from: the Consti- 
tution of the United States... This law could not 
be applied to.elections to fill vacancies, without 
absurdity... The sheriff has. sixty days for givin 
the. public notice and: making the returns ; ani 
adding to this a reasonable time for the Governor 
to make. a proclamation, and the candidate at a 
distant part of the State, before he could go to 
Congress, in most cases the session would be over 
before the vacancy could be filled. 

The petitioners themselves argue much more 
reasonably when they apply the law for filling 
vacancies in the State Legislature to the case; 
this law makes it the duty of the sheriff to give 
ten days’ notice after he receives the writ from 
the Speaker of the respective Houses, in all cases 
when the Houses are not in session, to direct the 
vacancy to be filled at a general election. This is 
. a reasonable law for the purpose, but prescribes 
no duty. to the Governor, nor is it binding on him, 
yet the Executives. have always acted as nearly 
toit in filling vacancies in Congress as circum- 
stances would. permit, and in this case it was only 
varied agreeably to the spirit of that law, in favor 
of the day on which an important general elec- 
tion was to be held. But, supposing the obliga- 
tion of the general election law on the Executive 
in this case, the election officers having done their 
duty, is urged as a proof either that the general 
election law applied to this case, or that the elec- 
tion is void, because it was not conducted by offi- 
cers authorized for the purpose. A brief explan- 
ation will remove the force of this argument. 

By the laws of Pennsylvania, the election offi- 
cers appointed annually for the elections held on 
the second Tuesday of October, are to discharge 
the. duties of their respective trusts at all elec- 


tions by the citizens for national purposes through- 
out the year. The constitution of Pennsylvania 
prescribes the manner that.citizens shall vote, by 
ballot, &c. The laws of Pennsylvania institute 
theelection officers, and prescribe their duty. The 
Constitution of the State. and the United States 
and the laws of the State, declare the officer that 
shall be voted for ; if the election officers conduct 
elections for officers not instituted by any of those 
authorities, it is void; otherwise, it is valid. It 
will not be said that an election to. fill vacancies 
in Congress is not authorized by the Constitution 
of the United States, or that the Governor’s writ 
did not sufficiently authorize the election of of- 
ficers. ` 3 

Mr. Ex.iot said that the very comprehensive 
and argumentative examination of this question; 
which had been made by the gentleman from 
Pennsylvania, (Mr. Finptey,) would probably 
have been conclusive to his mind ‘had any doubt 
existed on the subject. Without repeating, how- 
ever, any of the arguments of that gentleman, a 
candid consideration of the provisions of the Con- 
stitution, relative to this subject, will evince the 
correctness of the position taken by the Commit- 
tee of Elections. In the second section of the 
first article of the Constitution, it is declared that 
“when vacancies happen in the representation 
from any State, the Executive authority thereof 
shall issue writs of election to fill such vacancies.” 
It is an established principle that a Constitutional 
delegation of a general power includes a grant of 
all the subordinate and incidental powers requi- 
site to. give effect to the principal one, unless re- 
strained, limited, or placed elsewhere by another 
part of the Constitution. What is the power 
given to the State Executives by this clause of 
the Constitution? Not merely, as some gentle- 
men seem to believe, an authority to issue writs 
of election, but to give to those writs a certain 
operation and effect, that of filling a vacancy. 
They have authority to issue writs of election, to 
cause elections to be holden in consequence, and 
the vacancies filled. Is the power here given to 
the Executives of the States limited or taken 
away by any other part of the Constitution? If 
not, I shall not suffer myself to inquire into the dis- 
eretion or indiscretion with which it has been 
exercised on the present occasion, as I believe the 
Constitution has placed it beyond our power of 
inquisition or censure. By the fourth section of 
the Constitution, it is declared that “the times, 
‘ places, and manner of holding elections for Sen- 
‘ ators and Representatives shall be prescribed in 
‘each State by the Legislature thereof; but the 
‘Congress may, at any time, by law, make or 
‘ alter such regulations, except as to the places of 
: choosing Senators.” The words by law, in this 
section, are peculiarly emphatical. Congress can 
do dothing on this subject, but by law; the State 
Legislatures may act by resolutions, and in that 
manner Senators are commonly chosen. This 
section appears to have been intended to regulate 
the general election of the whole number of Sen- 
ators and Representatives to which a State is en- 
titled, and to have no application to the case of 
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correct one, it will be necessary to adopt this con- 
struction of the two clauses taken together, that 
although the State Legislatures have a right to 
regulate the elections in cases of vacancy, yet the 
Executive possesses a complete discretion on the 
subject, under the Legislative interference. Such, 
we are told, has uniformly been the practical 
construction in Pennsylvania. Two questions are 
only to be answered: Was the election in the 
present instance held in pursuance of a power 
delegated by the Constitution? Certainly it was. 
Was it regularly and legally conducted? It ap- 
pears to have been conducted, except as to time, 
conformably to the laws of Pennsylvania which 
govern other elections. Believing that, under the 
peculiar circumstances of the case, no injustice 
has been done, and believing that the election was 
constitutionally conducted, I shall vote in favor 
of the report of the committee. 

Mr. Lucas.—Believing, as I do, that the report 
under consideration involves an important ques- 
tion, I cannot forbear to add a few remarks. It 
appears that members of Congress may be elected 
under two different circumstances—periodically 
by general elections, accidentally by special elec- 
tions. The election of the sitting member (which 
is the subject of the report,) isa special election— 
an election to fill the vacancy of William Hoge, 
resigned. It is not alleged that any illegal votes 
have been given, or any fraud practised in con- 
ducting that election ; it is merely contended by 
those opposed to the report that the election ought 
to be set aside, because the time, place, and man- 
ner of holding the election has not been according 
to law, or because the power of prescribing the 
time, manner, and place, has been assumed by 
an improper authority. Turning to the second 
section of the Constitution of the United States, 
we find this provision: “ When vacancies happen 
‘in the representation from any State, the Exec- 
t utive thereof shall issue writs of election to fill 
‘such vacancies.” From this, it appears the Goy- 
ernor is only vested in part with the powers to 
cause an election to be holden—that is, the power 
of issuing a writ of election—which gives him the 
initiative ; but this initiative does not destroy the 
power placed by the fourth section of the same 
Constitution in the State Legislature, which is, 
that “the times, places, and manner of holding 
‘elections for Senators and Representatives shall 
‘be prescribed in each State by the Legislature 
‘ thereof.” The words holding elections indispu- 
tably include all kinds of elections. A special 
election is not less an election than a general one; 
and unless the Constitution express an exception 
to that general principle, it follows necessarily that 
the State Legislature or Congress have the power 
of prescribing the times, places, and manner of 
holding elections for Representatives. Thus, from 
the provision in the Constitution which vests the 
Executive of each State with the power to issue 
writs to fill vacancies, and from the provision 
which vests the State Legislature with the power 
to prescribe the times, places, and manner of 
holding elections, it appears that the powers ne- 


cessary to cause elections to be held to fill va- 
cancies are divided ‘between the Executive and 
Legislative powers: the first is directed to issue 
writs of election, the second to prescribe the times, 
places,and manner for holding the same: both are 
bound by a Constitutional injunction equally im- 
perative. Thus, that an election to fill a vacancy 
be legal, the Executive and Legislature must have 
co-operated to that election by the éxercise of their 
respective Constitutional powers. | If the election 
under consideration’ hath been holden under ‘the 
authority of but one of these powers, it is not at- 
cording to the Constitution, inasmuch as the Con- 
stitutional exercise of the power of the one, with- 
out the concurrence of the other, is but a lame 
power. 

The report states that this election was held 
without the concurrence of the Legislature; that 
is, that the State Legislature hath omitted to pre- 
scribe by law the times, places, and manner of 
holding elections to fill vacancies. This being the 
case, the power of causing the election to be holden 
was incomplete; and if its deficiency was sup- 
plied, it was by an authority other than that des- 
ignated in the Constitution. ny 

But a gentleman from Connecticut (Mr. GRIS- 
worn) contends that, by the Constitution of the 
United States, in the second section of the first 
article, requiring the Executive authority of each 
State to issue writs of election to fill vacancies, 
the Executive became vested with the absolute 
power of causing elections to be holden, and that 
all other powers necessary to carry that act into 
effect are implied, and can lawfully be exercised. 

To this, it may be answered, that the Constitu- 
tion of the United States hath been careful in dis- 
tinguishing between the substance and forms of 
elections. The substance of elections, which con- 
sists in the right of electors, and the result of the 
exercise of that right, hath been sufficiently €x- 
pressed. ‘The Legislature ofeach State has been 
expressly vested by the Constitution with the 
power of regulating the forms, which consists in 
prescribing the times, places, and manner of hold- 
ing elections. If the construction of the gentle- 
man from Connecticut were correct, the conse- 
quence would be that two provisions of the Con- 
stitution would militate against each other; that 
is, that the Executive would, from the power he 
hath to issue writs of election to fill vacancies, 
derive by implication the power of prescribing the 
times, places,and manner; that is, would have by 
implication a power which the Constitution ex- 
pressly vests in the Legislature of each State, and 
which appears to be a subject of such importance 
that Congress is empowered to control the State 
Legislatures in that very case. The gentleman 
from Connecticut hath gone further: he hath said 
that, admitting for a moment that the power vested 
in each State Legislature to preseribe the times, 
places, and manner of holding elections, which he 
believes extends only to general elections, should 
extend to elections to fill vacancies, yet that, inas- 
much as the Legislature of Pennsylvania did omit 
to legislate on that subject, the Government had 
aright to supply the omission by assuming that 
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power: In this argument, I answer, that as none 
ofthe constituted authorities can transfer, by any 
act whatever, the power lodged by the Constitu- 
tion in any of them, by a stronger reason no trans- 
fer of power can be made. by their omission to act. 
The security. of our political: system rests princi- 
pally. upon the Constitutional partition of .the 
Constitutional powers. The Constitution doth 
not only require that none but the powers which 
it grants should be exercised, it also requires that 
they should be exercised only by the authorities 
to which they are confided; and to contend that 
the omission of the Legislature to legislate-enti-. 
tles:the Executive to perform acts of legislation. 
’ isa position too preposterous to require refutation. 
-It-has been urged that it would be out. of the 
power of the. State Legislature to prescribe the 
time of. holding elections in pursuance of the 
writ of the Executive to fill vacancies, because | 
the Governor. issues his writ under the immedi- 
ate authority of the Federal Constitution, and this 
power cannot be impaired, or receive modifica- 
tions by a legal State Legislative act. It has 
been added, that this election to fill a vacancy 
being the result of a contingency, the time cannot 
be prescribed by law. I grant that the time can- 
not be absolutely prescribed, but- I contend that it 
can be prescribed relatively,and so it 1s prescribed, 
too, by the law of Pennsylvania, regulating the 
times, places, and manner, of holding elections to 
fill vacancies in the Legislature. Upon issuing a 
writ by the Speaker of either House, a-time is 
fixed which bears relation to the time of issuing 
the writ, or proclaiming the election in pursuance 
of the writ; and as this relative prescription of 
time does not limit or abridge the power of the 
Speaker, so a similar relative prescription of time, 
with respect to the time of proclaiming an elec- 
tion under the writ of the Governor, would not 
abridge or impair the exercise of his right. 
Independent of the radical deficiency of the 
election alluded to in the report, on Constitutional 
grounds, it cannot, in my opinion, bear the test, in 
point-of discretion or inquiry. The shertness of 
the notice offers to my mind an insuperable ob- 
jection. From the report before us, it appears 
that the sherif of Washington made a proclama- 
tion of the election on the 31st of October, and 
that the election was holden on the 2d of Novem- 
ber; It was not only morally impossible, but it 
was physically so, that one-third of the electors 
could be informed; but. this objection has been 
anticipated on this floor, and great endeavors have 
been made to justify this shortness, I might say 
the want of notice, by alleging that the 2d day of 
November had been preferred, it being a day al- 
ready appropriated for the election of electors, 
and that the notice given. for that election would 
answer the purpose of the election of a Represent- 
ative in Congress, while it would save the elect- 
ors the trouble of assembling again. These con- 
siderations, more specious than solid, cannot 
prevent me from discovering the whole. extent of 
danger of holding elections without certain prin- 
ciples and rules with respect to a previous notice, 
It was generally believed in Washington county, 


as well as in every other part. of Pennsylvania 
west of the mountains, that the election of elect- 
ors would, without any risk, be carried according 
to the wishes of a large majority.. Hence, many 
persons, far distant from their respective election 
districts, did:rely upon those that were-nearer to 
attend the election of electors ; hence the result of 
the election of a member of Congress. Had the 
electors of the district been informed, as they 
ought to have been, that a member of Congress 
was to be elected'on that day, although there was 
no danger of risking their object'as to the elec- 
tion of electors, yet there might be some doubt 
as to the election of a Representative: Have 
we not every reason to. believe, from the repeated 
instances of public spirit prevailing in that:.dis- 
trict; that, the election would have been attended 
by probably more than three times the number of 
persons than did actually attend? and as to my- 
self, I have a strong presumption that the result 
would have been quite different from what it was. 
Some of the gentlemen who supported the report 
have endeavored to justify this election on the 
ground of precedents. They have said that all 
former elections in Pennsylvania, to fill vacancies 
in Congress, have been holden under the same au- 
thority and circumstances. It is not improper to 
take notice that this election is the first of the 
kind that has been contested in Pennsylvania ; 
that as no exceptions were taken to the former 
ones, it isan ordinary thing that the Committeeof 
Elections report as legal electionsthose that appear 
such from prima facie evidence, and they never 
enter into details but when the elections are dis- 
puted. Ought precedents to govern where they 
militate against an express Constitutional provis- 
ion? And will gentlemen say that elections to 
fill vacancies, held after thirty days’ notice, such as 
the first election of William Hoge and others 
were, can be received as a precedent in point, with 
an election held after one day’s notice ? 

It has been the pleasure of some honorable mem- 
bers to bring into view the motives that have ac- 
tuated the Governor’of Pennsylvania in directing 
the election to be holden after so short a notice. 
The purity of these motives has been insisted 
upon, asif any member of this Committee were 
questioning the good intentions of that magistrate; 
but the intentions of the Governor, pure as I 
doubt not they were, cannot be the criterion to 
judge of the legality of this election. The Gov- 
ernor may think one way, and the Committee an- 
other, and yet we may all be influenced by good 
intentions. From the present view of the subject, 
I am induced to vote against the report. I lean 
still more to the rejection of the report, as, by set- 
ting this election aside, the Legislature of Penn- 
sylvania, which is now in session, will feel more 
immediately the necessity of exercising Constitu- 
tional powers, and of prescribing, by law, the 
times, places, and manner, of holding elections to 
fill vacancies in future. 

Mr. Jacxson.—Mr. Chairman, two objections 
have been made by the gentleman to the report of 
the Committee of Elections: First. That the 
Constitution of the United States requires that in 
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all cases the times, places, and manner, of holding 
elections shall be prescribed in each State by the 
Legislature thereof ; and as no law has been pass- 
ed in Pennsylvania providing for the cases of sup- 
plying vacancies in case of death or resignation, 
that the election of Mr. Hoge is invalid. Seeond. 
If the Constitution does not conclude the ques- 
tion, we have a right to examine all the circum- 
stances incident to the proclamation of Governor 
McKean, and to determine whether the discre- 
tionary power vested in him by the Constitution, 
as the Executive of Pennsylvania for the time 
being, was duly exercised or not ; and it is asserted 
that it was improperly exercised by him. 

The fourth section of the first article of the 
Constitution, upon which the superstructure of 
the arguments on the first point rests, is in these 
words: “ The times, places, and manner, of hold- 
‘ing elections for Senators and Representatives 
‘ shall be prescribed in each State by the Legisla- 
‘lature thereof.” The language of the section 
clearly proves it has reference to the general elec- 
tions, and precludes the idea that it was intended 
to include the cases of vacancies, as:no human 

rudence could designate the proper time for hold- 
ing elections to supply vacancies that would there- 
after occur. Who can determine when the in- 
cumbent will die? When the unrelenting hand 
of death shall cut the thread of life, or when 
some occurrence in life shall induce him to resign 
into the hands of the people the trust reposed in 
him? And, unless these these things are foreseen, 
the State Legislature cannot say at what time, at 
what place, and in what manner, elections to sup- 
ply vacancies shall be held. If the Legislature 
were to pass a law regulating the time only, and 
leaving the place and manner to the direction of 
the Executive officer conducting the election, on 
designating the place, and leaving the time and 
manner to be fixed by him, it certainly would not 
be a compliance with the requisitions of the Con- 
stitution, and a person thus elected would not be 
constitutionally entitled to a seat in this House. 
Tn the construction of a grant it is necessary that 
the person thereby claiming a privilege shall show 
that he has complied with all its requisitions, and 
being imperative, that the States shall prescribe 
the time, place, and manner, of holding elections. 
I doubt very much whether a compliance with 
either requisition alone would be correctly within 
the meaning and spirit of the Constitution. 

Tam the more inclined to adopt this construc- 
tion, when I refer to the paragraph contained in 
the second section of the first article, which de- 
clares that “ when vacancies happen in the repre- 
‘sentation from any State, the Executive author- 
‘ity thereof shall issue writs of election to fill 
f vacancies.” Either this sentence has some 
meaning, or it has not. If it has any, it clearly 
follows that the cases of vacancies are provided 
for in a different way from that directed by the 
fourth section, which succeedsit. Mr. Chairman, 
when I contemplate the great talents and wisdom 
which the framers of this instrament possessed in 
an erinent degree, and the perspicuous and em- 
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that not only every paragraph, but every word of. 
each paragraph, conveys some meaning, I cannot 
reject the sentence just read as a dead letter, un- 
meaning and inoperative; and, unless it is reject- 
ed, the Executive authority of any State has the 
power, and is required, to issue writs of election 
to fill such vacancies as may happen in its repre- 
sentation, independent of any State law-or pro- 
vision, and in conformity with. the supreme law 
of the land. 7 

Some gentlemen, however, contend for a limit- 
ed construction of this clause, granting to the Ex- 
ecutive authority to issue writs of election, by 
denying the right of designating the time, place, 
and manner, of holding such elections. But it is 
not to be presumed that a power so merely nomi- 
nal would be guarded by the insertion of an inde- 
pendent and express provision. If, however, I 
err in the opinion I have advanced, I deny the 

ropriety of making a contrary opinion at this 
ate day. The States, the great party to the com- 
pact, have, without a single exception that I know 
of, considered that vacancies are to be supplied by 
writs of election under Executive proclamations, 
and have not passed any law upon the subject. A 
respect for their decisions, for the uniform prac- 
tice of this House, and a consciousness that if we 
err, it is on the side of justice, will, I hope, incline 
us to sustain the report. If we do not, I call upon 
gentlemen to go through the House, to‘examine 
the rights of every individual to a seat, and to 
decide all cases similar to the one now before us, 
in the same way. 

Sir, we have no law in Virginia providing for 
similar cases. I speak from present impressions. 
If I am mistaken, I will thank gentlemen to cor- 
rect me. T'woof my colleagues (Messrs. CLARK 
and Wiison) now hold their seats in virtue of 
elections to supply vacancies occasioned by death 
and resignation. If the gentleman is not entitled 
to his seat upon Constitutional principles, my col- 
leagues are not. . If they are, he is. One gentle- 
man from Pennsylvania (Mr. Conran) however, 
varying the ground of objection, says, the laws of 
Pennsylvania provide for. the case, and require a 
notice of twenty days previous to holding elec- 
tions; and, as twenty days’ notice was not given, 
this election is void. The language of the law 
he read proves that he is mistaken. It provides 
for issuing writs of election by the Speaker of the 
Senate, or of the House of Representatives, as the 
case may be, to supply vacancies; and as neither 
branch of the State Legislature, as such, has any- 
thing to do with the elections of Representatives 
to Congress, it must clearly apply to members of 
the State Legislature only. 

I will now consider the right of examining the 
conduct of the Executive of Pennsylvania, and 
of controlling the discretionary power vested in 
him ; and, first, permit me to declare that I be- 
lieve it is entitled to the highest approbation, and 
was well calculated to procure a fair and honest 
expression of the public will. Congress were in 
session ; the district of Washington unrepresent- 
ed, and the necessity of providing for the exigency 


phatic language which characterizes its provisions, | as soon as possible most apparent. An important 
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election, the most important, sir, which occurs 
under ‘our Constitution, about to take place for 
the appointment of Electors to choose a President. 
and Vice President of the United States; and 
upon that day, by the Governor’s proclamation, 
was this election also to be holden. True, sir, a 
lengthy notice was not given, without suffering 
this election to’pass by, and requiring the people 
to assemble a second time, under @ short interval, 
‘which would have been highly inconvenient. He 
‘had reason to believe that all’ the people would 
have attended; it was eminently their duty to do 
so, asthe magnitude of that election was great 
Aegon, comparison, when considered with the 
other. f 


A gentleman from Pennsylvania (Mr. Conrap) 
has told us that he wishes the elections to be more 
frequent, as it is the interest and duty of the peo- 
ple to attend them. Where were they, Lask him, 
when the electors were chosen? Were they, re- 
gardless of their interest and duty, asleep at their 
posts? Sir, the fact proves the unwillingness of 
the people to attend; and, were the elections more 
frequent, their neglect would increase with their 
numbers. I will not dwell longer upon this sub- 
ject, in supporting the conduct of the Governor 
of Pennsylvania. The gentleman from South 
Carolina (Mr. Hucerr). has done ample justice to 
it. Inow deny the right of this House to super- 
vise or control the Executive of a free and inde- 
pendent State, and call-‘upon gentlemen to show 
me whence the power is derived. It cannot be 
too often repeated that ours is a limited grant of 
powers; no constructive or implicative power is 
to be exercised by us. This is the language of 
the Constitution. It is the language of common 
sense. If we have the power, I ask, how is it to 
be exercised? Shall we erect ourselves into a 
high court of criminal judicature with censorial 
powers? Shall we say the Governor of Penn- 
sylvania acted from corrupt motives? That he 
was influenced by a desire to control the district 
of Washington in opposition to the people? Un- 
less we do, sir, I see no ground for interposition. 
Mr. Chairman, there is no power vested in this 
House more dangerous in its injudicious exercise 
than the right of judging of elections, returns, and 
qualifications, of its members. By ita party may 
determine of what number the minority shall 
consist, and even whether there shall be any mi- 
nority at all, I will never consent to exercise this 
power, even legitimately, except in cases of emer- 
gency, or urgent necessity. 

When Mr. Jacxson had concluded, so much as 
is contained in the last part of the fourth clause of 
the report, was again read, in the words following, 
to wit: 

“The committee are of opinion that John Hoge is 
entitled to a seat in this House.” 

And on the question that the House do concur 
with the Committee of the whole House in their 
agreement thereto, it was resolved in the affirma- 
tive—yeas 69, nays 38, as follows: 

Yxas—Willis Alston, junior, Nathaniel Alexander, 
Simeon Baldwin, Silas Betton, William Blackledge, 


John Boyle, William Butler, John Campbell, William 
Chamberlin, Martin Chittenden, Clifton Claggett, Ja- 
cob Crowninshield, Manasseh Cutler, Sam’! W. Dana, 
John Davenport, John Dennis, William Dickson, Thos. 
Dwight, John B. Earle, Peter Early, James Elliot, Eb- 
enezer Elmer, John W. Eppes, William Eustis, Wil- 
liam Findley, Calvin Goddard,- Peterson Goodwyn, 
Edwin Gray, Thomas Griffin, Gaylord Griswold, Roger 
Griswold, John A. Hanna, Josiah Hasbrouck, Seth 
Hastings, James Holland, David Holmes, David 
Hough, Benjamin Huger, Samuel Hunt, Simon Larn- 
ed, Joseph Lewis. jr, Henry W. Livingston, Thomas 
Lowndes, Matthew Lyon, William McCreery, Nahum 
Mitchell, James Mott, Thomas Newton, junior, John 
Rhea of Tennessee, Erastus Root, Thomas Sammons, 
John Smilie, John Cotton Smith, John Smith, William 
Stedman, James Stephenson, Samuel Taggart, Samuel 
Tenney, Philip R. Thompson, George Tibbits, Abram 
Trigg, Philip Van Cortlandt, Isaac Van Horne, Daniel 
C. Verplanck,. Peleg Wadsworth, John Whitehill, 


| Lemuel Williams, Alexander Wilson, and Thomas 


Wynns. 

Narys—Isaac Anderson, John Archer, David Bard, 
George Michael Bedinger, Adam Boyd, Robert Brown, 
| Joseph Bryan, Levi Casey, Thomas Claiborne, Joseph 
Clay, John Clopton, Frederick Conrad, Andrew Gregg, 
Joseph Heister, William Helms, William Kennedy, 
Nehemiah Knight, Michael Leib, John B. C. Lucas, 
Andrew McCord, David Meriwether, Nicholas R. 
Moore, Thomas Moore, Anthony New, Gideon Olin, 
Beriah Palmer, John Rea of Pennsylvania, Jacob 
Richards, Samuel Riker, Cesar A. Rodney, Thomas 
Sandford, James Sloan, Henry Southard, Richard 
Stanford, Joseph Stanton, John Stewart, Joseph B. 

Varnum, and Joseph Winston. 


Trurspay, December 20. 

The House resolved itself into a Committee of 
the Whole, on the bill to amend the charter of 
Alexandria. The principal feature of the bill is 
the extension of the right of suffrage. A mo- 
tion to strike out the first section, produced con- 
siderable debate ; and was lost by a large majority. 
The- bill, after undergoing several subordinate 
amendments, was reported to the House, who 
took it into immediate consideration, and ordered 
it to be engrossed for a third reading on Monday. 


Fripay, December 21. 


Mr. Eustis, from the committee to whom was 
recommitted the bill to regulate the clearance of 
armed merchant vessels, as amended, reported that 
the committee had had the said bill under consid- 
eration, and made several amendments thereto; 
which were severally twice read, and agreed to by 
the House. 

Ordered, That the said bill, with the amend- 
ments, be engrossed, and read the third time on 
Monday next. 

Mr. Dana, from the Committee of Claims, pre- 
sented a bill for the relief of the legal representa- 
tives of the late General Moses Hazen; which 
was read twice, and committed to a Committee 
of the Whole on Monday next. 

An engrossed bill establishing rules and articles 
for the government of the Armies of the United 
States, was read the third time, and amended at 
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the.Clerk’s table, by the unanimous consent of 
the House: Whereupon, 

Resolved, That the said bill do pass, and that 
the title be, “ An act for establishing rules and 
articles for the government of the armies of the 
United States.” 

A petition of sundry British merchants, and 
others, subjects of his Britannic Majesty within 
the United States, whose names are thereunto 
‘subscribed, was presented to the House and read, 

raying that the power and authority granted by 
aw to the federal circuit courts may be extended 
to the trial and determination of “all causes arising 
‘under treaties,” or to causes where an alien is a 
party, in which the matter in dispute, exclusive 
of costs, is under the sum of five hundred dollars; 
or that such other tribunal may be established for 
the trial and determination of the said causes, as 
to the wisdom of Congress shall seem meet— 
Referred to Mr. Cropton, Mr. Groran Wasn- 
INGTON CAMPRELL,; Mr. GayLorp Griswoup, Mr. 
Bovis, and Mr. Huger; that they do examine 
the matter thereof, and report the same, with their 
opinion thereupon, to the House. 

Mr. CROWNINSHIELD, from the Committee of 
Commerce and Manufactures, presented a bill 
declaring Cambridge, in the State of Massachu- 
setts, to be a port of delivery; which was read 
twice, and ordered to be engrossed and read the 
third time on Monday next. 

Mr. Crowninsute co, from the same committee, 
who were instructed by a resolution of this House 
of the seventh instant, to inquire into the expedi- 
ency of so far amending the act “ to regulate the 
collection of duties on imports and tonnage, as to 
allow the Collector of the port of Philadelphia an 
additional deputy,” presented a Dill to authorize 
the Collector of the port of Philadelphia to act by 
an additional deputy ; which was read twice, and 
committed to a Committec of the Whole on Mon- 
day next. 

The House resolved itself into a Committee of 
the Whole on the bill sent from the Senate, enti- 
tled “An act for the disposal of certain copies of 
the laws of the United States.” The biil was re- 
ported with several amendments thereto; which 
were twice read, and agreed to by the House. 

Ordered, That the said bill, with the amend- 
ments, be read the third time on Monday next. 

Mr. Purviance gave notice that, on the third 
Monday of January, he intended to introduce a 
resolution giving to the District of Columbia a 
durable legislature of their own, on which the 
opinions of the Heads of Departments were to be 
obtained. 

Mr. Runa, of Tennessee, moved that the Secre- 
tary of War be directed to lay before this House 
a statement of the officers and privates of the sev- 
eral corps in the actual service of the United 
States during the years 1804 and 1805, and the 
names of the ports and the numbers of the officers 
and soldiers occupying the same; also, a detailed 
statement of the moneys expended on the several 
fortifications, arsenals, armories, and magazines, 
of the United States during the aforementioned 
period. ` 


Mr. Varnum doubted whether the Secretary of 
War could give all the information required, par- 
ticularly as he could not make up returns of 1804 
until some time in 1805. 

Mr. Dana did not know that there was any 
military secret in the disposal of the small mili- 
tary force of the United States, but he did not 
think it prudent to give a written document on 
this subject, lest any nation of Indians should oc- 
casion some trouble to a post but weakly manned. 

Mr. Rura, of Tennessee, in answer to Mr. VAR- 
Num, replied, that if the Secretary of War could 
not give the information required he should say 
so. On the observation of Mr. Dana, he replied 
that in his opinion the representatives of the na- 
tion ought to be acquainted with the number of 
their troops and their respective stations. 

Mr. Eustis requested the resolution might lay 
on the table till Monday- 

Mr. Rara, of Tennessee, acquiesced, and the 
motion lies accordingly. 


COLLECTION OF DUTIES. 


Mr. Ler moved that a committee be appointed 
to inquire into the expediency of making prpvision 
by law to authorize the Collectors of the several 
ports of the United States, to deposit for collec- 
tion the bonds received by them for the payment 
of duties, in the Bank of the United States, or 
any of its branches, or in any of the chartered 
banks of the several States. In support of the re- 
ference, he remarked that the resolution contem- 
plated an inquiry, and an important one. The 
Bank of the United States and its branches had 
usually a deposit of the moneys of the Govern- 
ment to the amount of between four and five mil- 
lions of dollars; that by means of this deposit that 
bank was enabled not only to hold the mercantile 
interest tributary to the institution, but. all the 
banks of the States. His object was to equalise 
the benefits, and not to permit that institution to 
monopolize an enormous profit from the treasure 
of the nation. He wished to unfetter the bank 
institutions generally, and he hoped the inquiry 
would obtain, and he believed the bonds due to 
the United States would be as carefully collected 
in the chartered banks, which are at the same 
time equally secure, as that of the United States 
or any of its branches. 

Mr. R. Griswotp recollected this subject was 
suggested at a former session, and as it had a re- 
lation to the management of our finances he 
thought it would be more proper to refer it to the 
Committee of Ways and Means; he made that 
motion accordingly. 

Mr. Lets did not see that the subject necessa- 
rily appertained to the Committee of Ways and 
Means.. It had no relation to the increase or đe- 
crease of the duties on imports, but merely to the 
deposit of the bonds given by the merchants to 
the Collectors. His true object was to prevent a 
monopoly, and he trusted gentlemen would not 
be enabled to defeat it by this mode of reference. 

Mr. R. Griswoip understood the motion to re- 
late to the deposit of the bonds, but it would be 
proper to inquire into the safety of such deposit 
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before it was. authorized by law; and in his opin- 
ion the. Committee of Waysand Means, from the 
habits of their business, was as competent to make 
the inquiry as any select committee. . 
On the question, it was referred to the Com- 
mittee of Ways and Means—51 being in favor of 
such reference, and 41 against it. 


Monpay, December 24. 


Mr. Lers, from the committee appointed, on 

the fourteenth ultimo, to “inquire into the expe- 
diency of making provision, by law, for the com- 
pletion of the public buildings belonging to the 
United States, near Philadelphia,” made a report 
thereon; which was read, and referred to a Com- 
mittee of the Whole on Monday next. 
„ An engrossed bill to amend the charter of the 
town of Alexandria was read the third time; and 
the further consideration thereof postponed until 
Friday next. ; 

A message from the Senate informed the House 
that the Senate have passed a bill, entitled “An act 
to divide the Indiana Territory into two separate 
governments ;” to which they desire the concur- 
rence of this House. 


ARMED MERCHANT VESSELS. 


An engrossed pill to regulate the clearance of 
armed merchant vessels was read the third time; 
a debate of considerable length tuok place. Messrs. 
Dana, R. Griswoup, and Dennis, spoke against 
the bill, and were replied to by Messrs. EPPES, 
Smut, Jackson, and Eustis: Whereupon, a 
motion was made and seconded that the said bill 
be recommitted to the consideration of a Com- 
mittee of the Whole House; and, the question be- 
ing put thereupon, it passed in the negative. _ 

Another motion was made, and the question 
being put, to recommit the second section of the 
pill to a Committee of the Whole House, it passed 
in the negative. And then the main question be- 
ing taken that the said bill do pass, it was resolved 
in the affirmative—yeas 77, nays 33, as follows: 

Yuas—Willis Alston, jun. Nathaniel. Alexander, 
Isaac Anderson, David Bard, William Blackledge, Ad- 
am Boyle, John Boyle, William Butler, George W. 
Campbell, Levi Casey, Thomas Claiborne, Christopher 
Clark, Joseph. Clay, Matthew Clay, John Clopton, 
Frederick Conrad, Jacob Crowninshield, Richard Cutts, 
John Dawson, William Dickson, John B. Earle, Peter 
Early, James Elliot, Ebenezer Elmer, John W. Eppes, 
William Eustis, William Findley, John Fowler, James 
Gillespie, Edwin Gray, Andrew Gregg, John A. Hanna, 
Josiah Hasbrouck, Joseph Heister, James Holland Da- 
vid Holmes, John G. Jackson, Walter Jones, William 
Kennedy, Nehemiah Knight, Simon Larned, Michael 
Leib, John B. C. Lucas, Matthew Lyon, Andrew Mc- 
Cord, David Meriwether, Thomas Moore, Jeremiah 
Morrow, James Mott, Anthony New, Thomas Newton, 
jun., Gideon Olin, John Patterson, John Rea of Penn- 
sylvania, John Rhea of Tennessee, Jacob Richards, 
Samuel Riker, Erastus Root, Thomas Sammons, Ebe- 
nezer Seaver, James Sloan, John Smilie, Henry South- 
ard, Richard Stanford, Joseph Stanton, David Thomas, 
Philip Van Cortlandt, Isaac Van Horne, Joseph B. 
Varnum, Daniel C. Verplanck, Matthew Walton, John 


Whitehill, Marmaduke Williams, Alexander Wilson, 
Richard Winn, Joseph Winston, and Thomas Wynns. 

Nays-—John Archer, Simeon Baldwin, George Mi- 
chael .Bedinger, Silas Betton, William Chamberlin, 
Martin Chittenden, Clifton Clagget, Manasseh Cutler 
Samuel W. Dana, John Davenport, John Dennis, 
Thomas Dwight, Calvin Goddard, Gaylord Griswold, 
Roger Griswold, Seth Hastings, John Hoge, David 
Hough, Benjamin, Huger, Joseph Lewis, jun., Nahum 
Mitchell, Beriah Palmer, Thomas Plater, Thomas Sand- 
ford, John Cotton Smith, William Stedman, Samuel 
Taggart, Benjamin Tallmadge, Samuel Tenney, George 
Tibbits, Abram Trigg, Peleg Wadsworth, and Lemuel 
Williams. ; ` 

The House adjourned to Wednesday. 


Wenpnespay, December 26, 


An engrossed bill declaring Cambridge, in the 
State of Massachusetts, to be a port of delivery, 
was read the third time and passed. 

The bill sent from the Senate, entitled “An act 
for the disposal of certain copies of the laws of 
the United States,” together with the amendments 
agreed to on Friday last, was read the third time 
and passed. 

The bill sent from the Senate, entitled “An act 
to divide the Indiana Territory into two separate 
Governments,” was read twice and committed to 
Mr. Grece, Mr. Morrow, Mr. Livineston, Mr. 
Aston, and Mr. LAGETT. 

Mr. Bove laid on the table a resolution to 
amend the rules of the House, by adding, that a 
standing committee should be erected for the con- 
sideration of all matters relating to the sale or dis- 
tribution of the vacant lands belonging to the 
United States, to be styled the Land Committee. 

The House resolved itself into a Committee of 
the Whole on the report of the Committee of 
Claims, of the thirteenth instant, to whom was re- 
ferred the petition of John Steele, late Secretary 
of the Mississippi Territory, presented the twenty- 
first of December, one thousand eight hundred and 
three; and,after some time spent therein, the Com- 
mittee reported a resolution thereupon ; which 
was twice read, and agreed to by the House, as 
follows: 

Resolved, That the proper accounting officers liqui- 
date and adjust the account of John Steele, for his ser- 
vices as Secretary of the Mississippi Territory, from the 
seventh of May, one thousand eight hundred and two, 
to the second of March, one thousand eight hundred 
and three, inclusively; and that there be paid for his 
salary and official expenditures, such sums as are allowed 
by law to persons acting in that capacity. 

Ordered, That a bill, or bills, be brought in, pur- 
suant to the said resolution; and that the Com- 
mittee of Claims do prepare and bring in the same. 

Mr. Joun Ranpowps, from the Committee of 
Ways and Means presented a bill making appro- 
priations for the support of the Navy of the United 
States, during the year one thousand eight hun- 
dred and five; which was read twice and com- 
mitted toa Committee of the Whole to-morrow. 

The House resolved itself into a Committee of 
the Whole on the bill for the relief of the legal 
representatives of the late General Moses Hazen; 
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the bill was reported with an amendment, which 
was twice read, and agreed to by the House. 

The said bill was-then further amended at the 
Clerk’s table, and, together with the amendments, 
ordered to be engrossed, and read the third time 
to-morrow. 

_ Mr. Crowninsuizin, from the Committee of 
Commerce and Manufactures, presented a bill for 
carrying into morecomplete effect the tenth article 
of the Treaty of Friendship, Limits, and Naviga- 
tion, with Spain; which was read twice, and 
committed to a Committee of the Whole on Fri- 
day next. 


Taurspay, December 27. 

A petition of Amy Dardin, of the county of 
Mecklenburg, in the State of Virginia, widow 
and administratrix of David Dardin, deceased, 
was presented to the House and read, praying 
compensation for the value of a stud horse, called 
Romulus, the property of the deceased, which 
‘was impressed into the service of the Southern 
Army, under the command of Major General 
Greene, by order of James Gunn, a Captain ina 
regiment of Continental cavalry, some time in the 
month of July, one thousand seven hundred and 
eighty-one.—Referred to the Committee of the 
Whole House to whom was committed, on the 
sixth instant, the bill making farther provision 
for extinguishing the debts due from the United 
States, 

The House resolved itself into a Committee of 
the Whole on the bill to incorporate the Wash- 
ington Building and Fire Insurance Company. 
The bill was reported with several amendments, 
which were twice read, amended, and agreed to by 
the House. 


The said bill was then amended, and, together |. 


with the amendments, ordered to be engrossed, 
and read the third time on Monday next. 

Mr. Crownrnsuievp, from the Committee of 
Commerce and Manufactures, presented a bill 
supplementary to the act, entitled “An act to re- 
gulate the collection of duties on imports and 
tonnage ;” which was read twice, and committed 
to a Committee of the Whole to-morrow. 


GENERAL HAZEN. 


An engrossed bill for the reliefof the legal re- 
presentatives of the late General Moses Hazen 
was read the third time; and, on the question 
that the same do pass, it was resolved in the af- 
firmative—yeas 60, nays 38, as follows: 

Yuas— Willis Alston, jun., Isaac Anderson, Simeon 
Baldwin, David Bard, Silas Betton, Phanuel Bishop, 
Adam Boyd, William Butler, Levi Casey, Christopher 
Clark, Matthew Clay, John Clopton, Frederick Con- 
rad, Jacob Crowninshield, Manasseh Cutler, Richard 
Cutts, James Elliot, John W. Eppes, William Eustis, 
William Findley, John Fowler, Edwin Gray, Andrew 
Gregg, Gaylord Griswold, John A. Hanna, Josiah Has- 
brouck, Seth Hastings, James Holland, Benj. Huger, 
Samuel Hunt, John G. Jackson, Michael Leib, Henry 
W. Livingston, John B. C. Lucas, Matthew Lyon, 
Thomas Moóre; Jeremiah Morrow, Anthony New, 
Beriah Palmer, John Patterson, Samuel. Riker, Eras- 


tus Root, Thomas Sammons, Ebenezer Seaver, James 
Sloan, John Smilie, Richard Stanford, Joseph Stanton, 
Samuel Taggart, Samuel Tenney, David Thomas, 
George Tibbits, Philip Van Cortlandt, Isaac Van Horne, 
Joseph B. Varnum, Daniel C. Verplanck, John White- 
hill, Marmaduke Williams, Richard Winn, and Joseph 
Winston. >< 

Nays—Nathaniel Alexander, John Archer, George 
Michael Bedinger, William Blackledge, John Boyle, 
William Chamberlin, Martin’ Chittenden, Clifton Clag- 
gett, Thomas Claiborne, John Davenport, John Den- 
nis, Thomas Dwight, John B. Earle, Peter Early, 
Ebenezer Elmer, Calvin Goddard, David Holmes, Da- 
vid Hough, William Kennedy, Nehemiah Knight, 
Simon Lamed, Andrew McCord, David Meriwether, 
Nahum Mitchell, Nicholas R. Moore, James Mott, 
Gideon Olin, John Rea of Pennsylvania, John Rhea of 
Tennessee, Jacob Richards, Thomas Sandford, Henry 
Southard, William Stedman, Benjamin Tallmadge, 
Abram Trigg, Peleg Wadsworth, Alexander Wilson, 
and Thomas Wynns. 


- Frivay, December 28. 

Mr. Dana, from the Committee of Claims, pre- 
sented a bill for the relief of John Steele; which 
was read twice and engrossed, and ordered to be 
read the third time on Monday next. 

Mr. J. Ranpotew moved that the Postmaster 
General be directed to lay before this House a 
list of the names of persons with whom contracts 
have been made for carrying the mail of the Uni- 
ted States from the 31st of December, 1801, to the 
31st of December, 1804, inclusive, specifying the 
terms on which such contracts were made, and the 
sums paid, or to be paid to the contractors respec- 
tively. On motion it was agreed to consider the 
resolution, and on the question will the House 
agree to the same, it was carried mem. con. 


CHARTER OF ALEXANDRIA. 

A memorial of sundry resolutions of a number 
of the inhabitants of the town of Alexandria, in 
the District of Columbia, in approbation of the 
principles. contained in a bill now depending be- 
fore the House, to amend the charter of the town 
of Alexandria; also, sundry resolutions of a num- 
ber of other inhabitants of the same town, in op- 
position to the said bill; were presented to the 
House and read: Whereupon, 

Mr. Lewis called for the third reading of the 
bill to amend the charter of the town of Alex- 
andria. 7 

A lengthy discussion took place on the passage 
of the bill, which was opposed by Mr. Lewts, and 
its postponement contended for by Messrs. Den- 
nis, GREGG, Earuy, R. Griswoip and GODDARD. 
The bill was advocated by Messrs. Lyon, ELMER, 
Leis, Eppes, Smir, and G. W. CamrPrRELL, who 
likewise opposed the postponement. 

On the question to postpone the bill till thefirst 
Monday in December next, it was lost, 44 being 
in favor of the postponement, and 60. against it. 
On postponing till the first of February the ques- 
tion was also lost, 42 in favor and 58 against it. 

A motion was then made to recommit the bill 
toa Committee of the Whole in order to withhold 
from aliens the right of holding real estate within 
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the bounds of the corporation, and to make some 
other alterations, which, though not.very material, 
would give-satisfaction to the party in Alexandria 
who.opposed.the passage of the bill. -. 

On the question to recommit, there were 36 in 
the affirmative, and 61 in the negative; so the 
motion was lost. poa aden 

Mr.J. Ranpo.ps then spoke against the passage 
of the bill, and wasreplied to by Messrs. Dawson, 
and G. W. CAMPBELL. > ee 

And then the main question being taken that 
the said bill do pass, it was resolved in the affir- 
mative—yeas 55, nays 51, as follows: 

Yeas—Willis Alston, jr., Isaac “Anderson, John 
Archet, David Bard, George Michael: Bedinger, John 
Boyle, Robert. Brown, William Butler, George W. 
Campbell, Thomas Claiborne, Christopher Clark, Mat- 
thew Clay, John’ Clopton, Frederick Conrad, Jacob 
Crowninshield, John Dawson, Ebenezer Elmer, John 
W. Eppes, William Findley, John Fowler, Josiah Has- 
brouck, Joseph Heister, David Holmes, Walter Jones, 
William Kennedy, Nehemiah Knight, Simon Larned, 
Michael Leib, John B. C. Lucas, Matthew Lyon, An- 
drew McCord, David Meriwether, Nicholas R. Moore, 
Jeremiah Morrow, James Mott, Anthony New, Thos. 
Newton, jr., Gideon Olin, Beriah Palmer, John Pat- 
terson, John Rea of Pennsylvania, Jacob Richards, 
Erastus Root, Thomas Sandford, John Smilie, Henry 
Southard, Richard Stanford, Joseph Stanton, David 
Thomas, Abram Trigg, Matthew Walton, Alexander 
Wilson, Richard Winn, Joseph Winston, and Thomas 
Wynns. > a 


Nays—Nathaniel Alexander, Simeon Baldwin, Silas 


Betton, William. Blackledge, Adam Boyd, William 
Chamberlin, Martin Chittenden, Clifton Claggett, Man- 
asseh Cutler, Samuel W. Dana, John Davenport, John 
Dennis, William Dickson, Thomas Dwight, John B. 
Earle, Peter Barly, James Elliot, William Eustis, Cal- 
vin Goddard, Edwin Gray, Andrew Gregg, Gaylord 
Griswold, Roger Griswold, Seth Hastings, John Hoge, 
James Holland, David Hough, Benjamin Huger, Sam- 
uel Hunt, Joseph Lewis, jr., Henry W. Livingston, 
William McCreery, Nahum Mitchell, Thomas Plater, 
John Randolph, John Rhea of Tennessee, Samuel Riker, 
Thomas Sammons, James Sloan, William Stedman, 
Samuel Taggart, Benjamin Tallmadge, Samuel Tenney, 
George. Tibbitts, Philip Van Cortlandt, Joseph B. Var- 
num, Daniel C. Verplanck, Peleg Wadsworth, John 
Whitehill, Lemuel Williams, and Marmaduke Williams. 
Mr. Varnum suggested that his colleague from 
Massachusetts (Mr. Larnep) had made a mistake 
in his voteon the Alexandria bill, which he wish- 
ed to be permitted to rectify. Whether it would 
alter the decision of the House he did not know. 
The gentleman voted for the bill, though he was 
against it-altogether, under an impression that he 
was voting on the question of recommitment in- 
stead of its final passage. If he was permitted to 
record his vote according to his intention, it would 
make the result stand 53 to 52; and if the SPEAK- 
ER was to add his vote to the minority, the bill 
would not pass. f 
This gave rise to a great deal of conversation 
relative to the rules of the House and its uniform 
practice, which appeared to have been against an 
alteration of the vote by yeas and nays, unless the 
alteration would produce no effect upon the vote 
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by changing the majority into a minority. This 
idea was combatted by the reason of the thing. It 
was deemed extremely improper to confine mem- 
bers:to.a lapsus linguæ, without suffering them to 
explain. While the argument was going.on, Mr. 
Becxigy (the Clerk) had been induced to exam- 
ine his list of yeas and.nays with the most: care- 
ful.scrutiny,and. had ‘discovered that in the nu- 
merical. list of votes he. had marked the same 
number twice among the yeas, so that in fact 
there were 55 yeas and-but 51 nays... The altera- 
tion requested being now found. not to-alter the 
decision, several. members. hoped the gentleman 
might be indulged; but this being to be, done by 
the unanimous consent of the House, and: Mr, 
Conran refusing his consent, the alteration was 
not made. Four motions were made to adjourn 
during the debate, and the last succeeded... 


Monpay, December 31. s 

An engrossed bill for the relief of John Steele 
was read the third time and passed. 

Mr. J. RANDOLPH, from the Committee of Ways 
and Means, presented a bill making appropriations 
for the support of Government for the year one 
thousand eight hundred and five; which was 
read twice and committed to a Committee of the 
Whole on Wednesday next. l 

On a motion made and seconded that the House 
do come to the following resolutions: ` 

1. Resolved, That a post road ought to be established 
from the City of Washington, on the most convenient 
and direct route, to pass through or near the Tucka- 
bachee settlement to the Tombighbee settlement, in the 
Mississippi Territory, and from thence to the city of 
New Orleans. 

2. Resolved, That the President of the United States 
be requested to cause to be laid before this House any 
documents, and give such other information as he may 
think proper, relative to opening a post road from the 
City of Washington to the City of New Orleans. 

The first resolution being twice read, was, on a 
motion made, ordered to be referred to the Com- 
mittee of the whole House, to whom was com- 
mitted, on the seventh instant, a motion respect- 
ing “the establishment of a post road from Knox- 
ville, in the State of Tennessee, to the settlements 
on the Tombighbee river, in the Mississippi Terri- 
tory, and from thence to New Orleans; also, for 
the establishment of a post road from Georgia to 
the said settlement on the Tombigbee, to intersect 
the former road at the most convenient point be- 
tween Knoxville and the Tombigbee.” 

The second resolution being twice read, was, 
on the question put thereupon, agreed to by the 
House. f i 

Ordered, That Mr. Hortand and. Mr. G. W. 
CAMPBELL be appointed a committee to present 
the second resolution to the President of the Unit- 
éd States. ; 

A Message was received from the President of 
the United States, enclosing a letter written from 
Malta by Richard O’Brien, our late Consul at 
Algiers, giving some details of transactions before 
Tripoli. The Message and letter were read, and 
ordered to lie on the table. 
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_ The House resolved itself into a Committee of ] question was taken on postponing till 31st De- 
the Whole*on the report. of the Committee of | cember, and lost, without a division. 


€laims, of the fourteenth instant, on the petition 
of Ann Elliott. The Committee rose and re- 
ported a resolution thereupon; which was twice 
read, and agreed to by the House, as follows: -` 

Resolved, That the prayer of the petition of 
Ann Elliott is reasonable, and ought to.be granted. 

Ordered, Thata bill or bills be brought in pur- 
suant to the said resolution, and that the Com- 
mittee of Claims do prepare and bring in the same. 

The House resolved itself into a Committee of 
the Whole on the bill making appropriations for 
the support of the Navy of the United States dur- 
ing the year one thousand eight hundred and five. 
The bill was reported with several amendments 
thereto; which were severally twice read, and 
agreed to by the House. was 

Ordered, That the said: bill, with the amend- 
ments, be engrossed, and read the third time on 
‘Wednesday next. ? TOND 

Mr. LATTIMORE, from the committee appointed 
on. the seventeenth instant, presented a bill fur- 
ther to amend an act, entitled “An act regulating 
the grants of land, and providing for the disposal 
of the lands of the United States south of the 
State of Tennessee ;” which was read twice and 
committed to a Committee of the Whole. 

The House resolved itself into a Committee of 
the Whole on the bill giving further time to re- 

ister the evidences of titles to land south of the 

tate of Tennessee. No amendment being madeto 
the bill, it was ordered to be engrossed, and read 
the third time on Wednesday next. 

Mr. CROWNINSHIELD, from the Committee of 
Commerce and Manufactures, to whom were re- 
ferred, on the eighteenth instant, the amendments 
proposed by the Senate to the bill, entitled “An 
act concerning drawbacks on goods wares, and 
merchandise, exported from the district of New 
Orleans,” made a report thereon; which was read, 
‘and together with the said amendments commit- 
‘ted to a Committee of the Whole on Wednesdey. 
`> On motion of Mr. Eustis, it was 

Resolved, That the Secretary of State be di- 
“rected to lay before this House a return of the 
number of American seamen who have been im- 
pressed or detained on board the ships of war of 
any foreign nation; stating the names of the per- 
sons impressed; the name of the ship or vessel by 
‘which they were impressed; the nation to which 
‘she belonged; and the time of the impressment, so 
far as may be practicable; together with any facts 
and circumstances, relating to the same, which 
may have been reported to him. 


DISTRICT OF COLUMBIA. 


Mr. Greca called up the resolutions for a re- 
‘cession of the District of Columbia to the States 
of Maryland and Virginia. 
`` Mr. Huger moved to postpone the same till this 
day week. 

Mr. Jackson moved to postpone them till the 
Sist December next. 

_ Some desultory remarks were made, not touch-. 
ing the merits of the main question; at length the 


| The business had bee 


“On postponing till Monday next, the question 
was decided in the affitmative--59 for and 31 
against it. a 

An engrossed bill to incorporate the Washing- 
ton Building and Fire Insurance Company was 
about being read, when 

Mr. GREGG expressed a wish that it might be 
postponed, and a speedy decision had on the ques- 
tion of recession. He understood this was the:day 
fixed for that subject. - oy Ft 

Mr. Lewis observed that the motion for reces- 
sion could have had no effect upon this bill, as it 
did not contemplate the recession of the City of 
Washington, but only of the other parts of the 
District. > 

Mr. Stanrorp had intended to have called up 
the resolutions for recession,.but he had just re- 
ceived a letter from a, number of the inhabitants 
of the District, wishing a short delay. There 
were also absent from the House several members 
who had taken considerable interest in. the sub- 
ject. For these reasons, he did not intend to call 
up the resolutions for two or three days. 

Mr. EarLy was averse to a postponement. He 
thought. an early decision ought to be made, to 
quiet the minds and soothe the feelings of the in- 
habitants, who felt a deep interest in the decision. 
Indeed, the members themselves had had their 
feelings excited in no inconsiderable degree. He 
hoped if the gentleman who brought the resolu- 
tions forward should forbear to bring them up, 
some other gentleman would do it for him. 

Mr. Sranrorp was induced to let the subject 
rest a few days longer, on account of those very 
feelings and interest which pervaded the whole 
body of the people. He would also prefer a de- 
cision by a full House, rather than by such a thin 
one as now appeared. ; 

Mr. EarLy. did not think thata thin attendance 
by the members was a good argument for post- 
ponement. If it was expected that every member 
should attend, he feared the public business. would 
progress very slowly; but if the subject was en- 
tered upon now, and the resolutions adopted, they 
would have to take the shape of a bill, and it would 
be many days before the subject was finally de- 
cided, by which time no doubt the absent gentle- 
men alluded to would arrive. 

Mr. Lyon said. the bill that was moved to be 
postponed had nothing to do with the recession, 
as it was not proposed to recede the city. 

Mr. Grece knew that the resolutions excepted 
Washington City, but he hoped that if a part of 
the District was to be receded, there would be 
found a majority for receding the whole. He was 
against the recession altogether, and so he should 
be till the question was decided against him. 
n so long before the House, 
that he could not see any reason for further delay. 

On the question to postpone the bill for incor- 
porating the Washington Building and Fire In- 
surance Company, there were 51 for it and 42 
against it; and the bill was postponed accordingly. 

The House then adjourned to Wednesday. 
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2 Mr: Dana, from the Committee presented a bill 
in addition toan “Act to make provision for per- 
sons that have been disabled by known wounds 
received in the actual service of the United States, 
during the Revolutionary war; which was read 
twice and committed toa Committee of the Whole 
on Monday next. ' or 

Mr. Dana, from the Committee of Claims, pre- 
sented, a bill for the relief of the widow and orphan 
children of Robert Elliot ; which was read twice 
and committed toa Committeeof the Whole House 
on Friday next. aE : 

An engrossed bill making appropriations for the 
support of the Navy of the United States, during 
the year one thousand eight hundred and five, 
was read the’ third time, amended at the Clerk’s 
table by the unanimous consent of the House, and 
passed.” ee ` ; 

An engrossed bill giving further time to register 
the evidences of titles to lands south of the State 
of Tennessee was read the third time and passed. 

A petition of Alexander Scott, of the State of 
South Carolina, in behalf of himself and others, 


was presented to the House and read, praying re-. 


lief, in the case of certain negro slaves and other 
property, which were taken from sundry citizens 
of the said State of South Carolina, therein named, 
on their way to the Natchez, by a party of Che- 
rokee Indians, some time in the month of June, 
one thousand seven hundred and ninety-four. 

Ordered, That the said petition, together with 
the petition of Eliakin Morse, of the State of Massa- 
chusetts, presented the twenty-third of January 
last, be referred to the Committec of Claims. 

The House resolved itself into a Committee of 
the Whole on the bill supplementary to the act, 
entitled “An act to regulate the collection of duties 
on imports and tonnage.” The bill was reported 
without amendment, and it was ordered to be en- 
grossed, and read the third time to-morrow. 

Mr. Greca, from the committee to whom was 
referred, on the twenty sixth ultimo, the bill sent 
from the Senate, entitled “An act ‘to divide the 
Indiana Territory into two separate governments,” 
reported that the committee had directed him to 
report the same to the House, without amendment: 
Whereupon the bill was committed to a Commit- 
tee of the Whole to-morrow. . . 

Mr. Newton, from the committee appointed, 
on the fifteenth of November last, presented a bill 
to prohibit the exaction of bail upon certain suits 
brought in the Distriet of Columbia; which was 
read twice and committed to a Committee of the 
Whole on Wednesday next. 

The House resolved itself into a Committee of 
the Whole on the bill for carrying into more 
complete effect the tenth article of the Treaty of 
Friendship, Limits, and Navigation, with Spain. 
The bill was reported without amendment, and 
ordered to be engrossed, and read the third time 


to-morrow. 

An engrossed bill to incorporate the Washing- 
ton Building and Fire Insurance Company, was 
read the third time, and on the question that the 


same do pass, it was decided in the negative—yeas 
23, nays 65, as follows: 

Yzas— Willis Alston, jr., John Archer, Silas Betton, 
William Blackledge, William Chamberlin, Martin 
Chittenden, Manasseh Cutler, John Dennis, Thomas 
Dwight, Ebenezer Elmer, William Helms, John G. 
Jackson, Joseph. Lewis, jr.: Thomas Plater, Henry 
Southard, James Stevenson, Benjamin Tallmadge, Sam- 
uel Tenney, Philip R. Thompson, George Tibbits, Peleg 
Wadsworth, Lemuel Williams, and Thomas Wynns. 

Naxs—Nathaniel Alexander, Isaac Anderson, David 
Bard, George Michael Bedinger, Phanuel Bishop, Adam 
Boyd, Robert Brown, William Butler, Levi Casey, 
Clifton Claggett, Christopher Clark, Matthew Clay, 
John Clopton, Frederick Conrad, Jacob Crowninshield, 
James Elliot, John W. Eppes, John Fowler, Edwin 
Gray, Josiah Hasbrouck, Joseph Heister, James Hól- 
land, David Hough, Benjamin Huger, Walter Jones, 
William Kennedy, Nehemiah Knight, Simon Larned, 
Michael Leib, John B. C. Lucas, Andrew McCord, 
William McCreery, David Meriwether, Nicholas R. 
Moore, Thomas Moore, James Mott, Roger Nelson, 
Anthony New, Thomas Newton, jun., Gideon Olin, 
Beriah Palmer, John Patterson, John-Randolph, John 
Rea of Pennsylvania, John Rhea of Tennessee, Jacob 
Richards, Samuel Riker, Thomas Sammons, Thomas 
Sandford, Ebenezer Seaver, John Smilie, Richard Stan- 
ford, Joseph Stanton, Samuel Taggart, Abram Trigg, 
Philip. Van. Cortlandt, Isaac Van Horne, Joseph B. 
Varnum, Daniel C. Verplanck, Matthew, Walton, John 
Whitehill, Marmaduke Williams, Alexander Wilson, 
Richard Winn, and Joseph Winston. ` 

And so the bill was rejected. 


Tuourspay, January 3. 

An engrossed bill supplementary to the act en- 
titled, “An act to regulate the collection of duties 
on imports and tonnage,” was read the third time 
and passed. 

An engrossed bill for carrying into more com- 
plete effect the tenth article of the Treaty of 
Friendship, Limits, and Navigation, with Spain, 
was read the third time and passed. 

On a motion made and seconded to add a new 
rule to the standing rules and orders of the House, 
in the words following, to wit: 

“A standing committee to consist of seven members, 
and to be styled ‘the Land Committee,’ shall be ap- 
pointed, whose duty it shall be to take into considera- 
tion all such matters and things, touching the lands of 
the United States, as shall be presented, or shall or may 
come in question, and be referred to them by the House, 
and to report from time to time their opinion thereon; 
and also to report such alterations and amendments to 
the laws concerning the lands of the United States, as 
may become necessary :” 

The question was taken that the House do 
agree to the same, and passed in the negative. 
So the said motion was rejected. , 

The House resolved itself into a Committee of 
the Whole on the report of the Committee of 
Commerce and Manufactures, of the thirty-first 
ultimo, to whom were referred the amendments 
proposed by the Senate to the bill, entitled “An 
act concerning drawbacks on goods, wares, and 
merchandise, exported from the district of New 
Orleans;” and, after some time spent therein, the 
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Gommittee rose and reported their disagreement to 
the report, and their agreement to all the amend- 
ments referred to them. i 

The House then proceeded to consider the said 
report and amendments of the Senate: Where- 
upon, the question was taken that the House do 
agree to the report of the Committee of the Whole 
thereon, and resolved in the affirmative. 


Fripay, January 4. 

The House resolved itself into a Committee of 
‘the Whole on a bill sent from the Senate, entitled 
An act to divide the Indiana Territory into two 
separate governments;” and, after-some time spent 
therein, the bill was reported with an amendment, 
which was twice read and agreed to by the House. 

Ordered, That the said bill, with the amend- 
ment, be read the third time on Monday next. 

_. The House resolved itself into a Committee of 
the Whole on the: bill to authorize- the Collector 
ofthe port of Philadelphia to.act by an additional 


deputy; and,‘after some ‘time spent: therein, the. 


Committee rose and reported progress. 

` On'a motion made and seconded that the com- 
mittee appointed, the twelfth of November last, 
on so much of the Message from the President of 
the United States as “recommends an enlarge- 
ment of the capital employed in commerce with 
the Indian tribes,” be discharged from the consid- 
eration of the alterations and amendments neces- 
sary in the “Act to regulate trade and intercourse 
with the Indian tribes,” referred to them by a 
resolution of the House of the fourteenth of the 
same month, the question was taken thereupon, 
and resolved in the affirmative. 

A motion was then made, and the question be- 
ing put, that the House do come to the following 
resolution: 

Resolved, That a committee be appointed to inquire 
whether any, and, if any, what, alterations are neces- 
sary in the “Act to regulate trade and intercourse with 
the Indian tribes, and to preserve peace on the fron- 
tierg;”” and that the committee have leave to report 
thercon by bill or otherwise, 

It passed in the negative. ` 

Another motion was then made and seconded 
to reconsider the vote of the House for discharg- 
ing the committee appointed the twelfth of No- 
vember last, from the consideration of the subject 
referred to them on the fourteenth of the same 
month; and, on the question for reconsideration, 
it was resolved in the affirmative. 

On the question that the said vote of the House 
to discharge the committee, be rescinded, it was 
resolved in the affirmative. 

The House resolved itself into a Committee of 
the Whole on the bill further to amend an act, 
entitled “An act regulating the grants of land, 
and providing for the disposal of the lands of the 
United States south of the State of Tennessee;” 
and, after some time spent therein, the Commit- 
tee rose and reported progress. 

_ A remonstrance and petition of the representa- 
tives elected by the freemen of the Territory of 
Louisiana, was presented to the House and read, 


stating certain objections to the system of gov- 
ernment for the said Territory, as established by 


jan act passed on the twenty-sixth of March last, 


and submitting thereon various matters and pro- 
positions to the consideration of Congress, which, 
they pray, may be adopted for the convenience 
and benefit of the petitioners and other inhabitants 
of the said Territory of Louisiana.—Referred to 
Mr. Eppes, Mr. Lucas, Mr. Cuacert, Mr. Hu- 
GER, Mr. Husris, Mr. Fow er, and Mr. BRYAN, 
to consider and report thereon. 

A message from the Senate communicated to 
the House farther proceedings of the Senate rela- 
tive to the impeachment against Samuel Chase, 
one of the Associate Justices of the Supreme 
Court of the United States. ; 

, The said proceedings of the Senate were read, 
and are as follows: j 
“In Senate of the United States:—High Court of Im- 

peachments, January 3d, 1805. 
UNITED STATES VS. SAMUEL CHASE. 

“Ordered, That the fourth day of February next, 
shall be the day for receiving the answer, and proceed- 
ing on the trial of the impeachment “against Samuel 
Chase, one of the Associate Justices of the Supreme 
Court of the United States.” ‘ 

“Attest: SAM. A OTIS, Secretary.” 

Ordered, That the said proceedings of the Sen- 
ate do lie on the table. 


Mownpay, January 7. 

The bill sent from the Senate, entitled “An 
act to divide the Indiana Territory into two sep- 
arate Governments,” together with the amend- 
ment agreed: to on Friday last, were read the 
third time, and passed. l 

Mr. Extior presented a petition from Barnabas 
Strong and sundry other inhabitants of Vermont, 
praying a grant of a tract of land six miles square, 
in the Territory of Indiana. l 

Mr. OLIN opposed this.application, as. being a 
speculation upon the public property of the Union, 
and hoped the petition would be rejected. 

Mr. ELLior did not view the application in the 
samelight with Mr. Orin; but were it the thing 
suggested, he thought still it might be suffered to 
go to a committee for inquiry. 

On the motion to refer it to a select committee, 
there was thirty-seven yeas, and thirty-two nays. 

The Spzaxer said the voters did not amount 
to a quorum, and having called in the members 
to their'seats, the motion was puta second time, 
and there were forty-one in favor of the reference, 
and thirty-seven against it. It was accordingly 
referred to a select committee of three. 

Mr. Finouey laid upon the table a resolution 
to be added to the rules of the House, directing 
the- SPEAKER to call upon the chairmen of com- 
mittees to report the progress they had made in 
the several items of business referred to them, 
every Friday morning during the residue of the 
session. 

On motion, it was ; 

Resolved, That a committee be appointed to 
inguire whether any, and, if any, what alterations 
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are-necessary.to-be made in the laws for the dis- 
posal of the: public lands Northwest of. the Ohio, 
and that the said.committee be authorized to-re- 
port by bill, or otherwise. , ee 
"Ordered, That Mr. Morrow, Mr. Greee, Mr. 
Gopparp, Mr. Srepaenson,and Mr. Van Cort- 
LANDT, de appointed a committee pursuant to the 
said resolution. : ; a 

Mr. Ouin moved the appointment of a select 
committee, for the purpose. of considering the 
propriety of increasing the allowance made to the 
persons employed in bringing to the seat of Gov- 
ernment the returns of the election of President 
and Vice President of the United States. The 
allowance made by law being two dollars and 
fifty cents for every twenty miles travel to Wash- 
ington,and nothing allowed them for their return. 

On the question to raise such committee, there 
were fifty-six members in its favor, and twenty- 
one against it. A committee of three was ap- 
pointed. 


REMISSION OF DUTIES. 


Mr. CROWNINSHIELD, from. the Committee on 
Commerce and Manufactures, to whom were re- 
ferred the petitions of Benjamin Bailey, James 
Bogart, Jr., and others, citizens of the United 
States, and resident merchants of the City of New 
York, made the following report: 

The petitioners haye been sufferers to a large amount 
by a late distressing fire in the City of New York. 
They represent that they imported into the district of 
New York, various goods and: merchandise, of a great 
value; and while they were still.owners of such prop- 
erty, a conflagration took ‘place, which destroyed their 
stores, with all, or nearly all, their contents, including 
the merchandise on which the duties were secured to 
be paid. They pray that Congress will authorize the 
Collector of New York to deliver up, or cancel, all 
ponds or other securities given by them for duties upon 
such part of the said goods and merchandise as were 
destroyed by the fire. ; 

Repeated decisions on similar applications leave no 
doubt on the mind of the committee that it would be 
improper'to grant the prayer of the petition. When 
any article is imported into the United States,.and the 
duties theréon are ascertained at the custom-house, the 
amount forms a part of the actual value, and is an in- 
surable interest: if it is afterwards destroyed by fire, 
or.lost in. the transportation, coastwise, from port to 
port, or in any manner injured or damaged, it has 
never: been considered that the United States were 
pound to cancel the bonds entered into by the import- 
ers for the duties. The United States can, in no re- 
speet, be considered in the light of underwriters. When 
the duties have at any time accrued, they ought to be 
paid, and the importing merchant can have no greater 
right to call upon the Government for a return of the 
duties than he would to demand of the seller a diminu- 
tion in the price, or to ask the possessor of his note or 
pond that he may be exonerated from the payment for 
any article purchased in the market, merely because 
the bargain was not advantageous, or because the mer- 
chandise was burnt or destroyed, which formed and 
constituted the evidence of value “received.” It is 
with regret the committee make these observations, 
but they wish it to be generally understood by the mer- 
chants, that in no case could they deem it proper to 


advise the House to refund the duties upon merchan- 
chise destroyed by any accident whatever. 

It is true the. Treasury of the United States ought 
not to be enriched. from the losses of private individ- 
uals, and that our revenue is chiefly derived from the 
duties on articles consumed in the country; but, when 
it is fairly considered. that, to abandon claims upon the 
importers, would lead to numerous impositions ; that if 
some were relieved from debts contracted in good faith, 
(although the articles on which those debts originated 
were actually destroyed) it might induce others to ex- 
pect similar indulgences, without having equal claims 
upon the national bounty, and as there exists a strong 
necessity for preserving uniformity in these decisions, 
and as it cannot be reasonably. expected that Congress 
should now deviate from a long course of ‘practice, 
founded as it is on equitable and strict commercial 
principles, the committee recommend that the petitions 
ers have permission to withdraw their petition. 

The report was agreed to by the House. 


DISTRICT OF COLUMBIA. 

The House resolved itself into a Committee of 
the Whole, on a motion “to recede to the States 
of Virginia and Maryland, the jurisdiction of such 
parts of the Territory of Columbia as are without 
the limits of the City of Washington.” 

Mr. Sranrorp said it was his wish to make a 
few observations on the resolution now before 
the Committee, for the retrocession of that part 
of the District of Columbia which had been 
ceded tothe United States by the State of Vir- 
ginia, in ‘support of the vote he should give—~ex- ` 
pecting that what was said on the first, would be 
generally applicable to the last resolution also. 
He begged leave, however, in the first place, to 
suggest that, in bringing forward the motion, he 
had not had any the least intention to take any 
step that should go to a removal of the Govern- 
ment. He trusted no gentleman of the Commit- 
tee would entertain such an opinion of his views. 
Had such been his intention he would have pre- 
ferred a direct motion to that effect. 

As then both the resolutions together made but 
a single object—that of ceding back again to the 
respective States of Virginia and Maryland all 
the District of Columbia, except the City of 
Washington—he should, in the course of the dis- 
cussion, consider it more incumbent on those ad- 
verse to the measure to show the original wisdom 
and utility of the provision in the Constitution, 
than on its friends. It would be enough for them 
to show its present evil tendency, and that it was 
an encumbrance no way necessary or useful to 
the General Government. as 

Upon a former occasion some question had 
arisen, and might yet lie in the way of some gen- 
tlemen, whether. Congress; having once accepted 
the cessions of the States, had now the power of 
recession. On that head he had not, himself, ever 
found reason to doubt. By the third section and 
fourth article of the Constitution, “ Congress has 
power to dispose of, and make all needful rules 
and regulations respecting the territory or other 
property belonging to the United States ;” and be- 
sides the eighth section of the first article, which 
assigns to Congress the exclusive legislation over 
this district, in all cases whatsoever,” does not ape 
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pear to come short of such a power. Like au- 
thority is also given, in the same paragraph of 
the Constitution; over all places purchased by the 
consent of the State in which the same shall be, 
“for the erection of forts, magazines, arsenals, 
dock-yards, and other needful buildings.” Con- 
gress, thus possessing the right of disposal, had 
exercised that right by an act passed two sessions 
ago, authorizing the Secretary of the Navy to con- 
vey tothe Salem Turnpike and Chelsea Bridge 


Companies a part of the navy yard at Boston. | 


With it, will any one contend that jurisdiction 
did not also pass to the State of Massachusetts, 
whence it had been obtained? Itcertainly would 
by every fair and bona fide view of the circum- 
stances. If, for instance, murder should be com- 
mitted on that part of the turnpike which was 
formerly apart of the navy yard, could it be con- 
tended that such murder was not punishable by 
the laws of Massachusetts; that the General Gov- 
ernment was the only competent authority to pun- 
ish?, He hoped otherwise. Alike discretionary 
power of cession was also exercised, when Con- 
gress anticipated the ordinance, and transferred 
the jurisdiction to the people of the Northwest- 
ern Territory, which now forms the State of 
Ohio. It would be remembered that, at the time 
of the transfer, the United States held the exclu- 
sive jurisdiction of that territory. 

But, Mr. Chairman, we have a case of recent 
date still more conclusive, as being more directly 
in point. The very term itself (cede) is used. In 
the second article of the late “Articles of Agree- 
ment and Cession with Georgia.” after accepting 
the cession of Georgia, the United States go on 
to say, “and they cede to the State of Georgia 
t whatever claim, right, or title they may have to 
‘the jurisdiction or soil of any lands lying within 
‘the United States, and out of the proper bounda- 
t ries of any other State, and situated south of the 
‘southern boundaries of the States of Tennessee, 
t North Carolina, and South Carolina, and east of 
“the boundary line herein above described as the 
‘ eastern boundary of the territory ceded by Geor- 
t gia to the United States.” Itis worthy of remark 
Congress never even took exception to this act of 
cession, and interchange of cessions, as it respect- 
ed the power of doing so—nor did the State of 
Georgia, though she had both a federal and State 
interest to serve upon the occasion, and had to 
pass a solemn act of ratification, and acceptance 
of such cession from the United States, for it 
made a part of her compensation for the Missis- 
sippi Territory. That State has, moreover, since 

‘extended her authority, and erected a county in 
the very territory thus ceded. -Other cases might 
be cited of a similar exercise of power on the part 
of the General Government, but he must be al- 
lowed to consider the present as sufficiently con- 
clusive and unanswerable. 

, As to the expediency of a retrocession, he did 
not know that much need be said. Every debate 
during the present session, in relation to the af- 
fairs of the District, was but an additional argu- 
ment for the expediency as well as policy of the 
measure. Whole days had been lately taken up 


with local and unimportant matters, to the neg- 
lect of the greatest concerns of the nation. He 
did not think there could be found another dis- 
trict of country, of the same variety, not to say 
contrariety, of interests. There seemed, indeed, 
a perfect turmoil of contending interests, not pos- 
sible to reconcile, and as impossible to legislate 
for in peace. He would ask,-did it accord with 
the genius of the General Government to be thus 
occupied with this small portion of the country ? 
Could it be supposed we should be able to get 
along with such.an appendage ? He thought not. 
With the exception of territorial jurisdictions, 
the powers of Congress were, as they ought to 
be, not of a local, but general nature; and yet 
with one-local concern or another, within this ten 
miles square, Congress had been harassed with 
petitions, counter-petitions, and memorials, more 
than from one-half of the States in the Union be- 
sides. This fact would appear.by.a reference to 
the journals of the different sessions since the 
assumption of. jurisdiction. But the time con- 
sumed: in this way was not all; the existing gov- 
ernmént of the District formed annually no-incon- 
siderable item of expense inan aggregate point of 
view. To this should be also added the expense 
of printing. Our journals are ‘much enlarged, 
voluminous bills and other matters printed, which, 
no doubt, went far to swell the contingent expenses 
of the House, of late so justly complained of as 
enormous. 

But, said Mr. S., over and above the considera- 
tion that the District of Columbia is no way neces- 
sary and every way expensive to the General Qov- 
ernment—in fact, a kind of governmental nuisance 
that ought to be removed—there was another ob- 
jection, still more serious with him, the people. 
of the District were the merest subjects in their 
condition.. If they held rights, they were not ap- 
parent to him in the Constitution. He believed 
all they held were those of courtesy. In the Con- 
stitution no immunity, no privilege, no political 
right, had been, in so many words, reserved to 
them. They had been specifically given away. 
consigned to the ideal convenience of the General 
Government, without a single specific reserva- 
tion. ‘This was not the case as to the people of 
the States. If he were told the people were con- 
tent, and did not wish a change, that with him 
was a good reason why the motion should at once 
prevail. If twenty, or twenty-five thousand peo- 
ple had already become willing subjects, without 
wishing any share or control in their own affairs, 
such an example ought no longer to remain under 
our system of Government, and he trusted would 
not. He concluded by expressing a hope that 
the resolutions might be adopted. 

Mr. Smt rose in reply. He disclaimed any 
intention hostile to Washington remaining the 
seat of Government, and denied that the recession 
would have any influence upon it. Having eluci- 
dated the Constitutionality of the measure, he 
exhibited in strong colors the degraded situation 
of the people of the District, and the dangers 
which might hereafter arise from a continuance 
of it. ; 
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Mr. Dennis.—Mr. Chairman: As a resolution 

analogous in all its leading features to those now 
under consideration, was submitted to the con- 
sideration of a former Congress, by a gentleman 
from Massachusetts, (Mr. Bacon,) and as. that 
resolution was put at rest by a very decisive ma- 
jority, I had not expected that its ghost would 
have risen up at so carly a day to haunt the people 
of:Columbia, or to interrupt the deliberations óf 
this body. That the gentleman who has offered 
these resolutions has acted from the best lights cf 
his own understanding, and has believed the ob- 
ject intended to be thereby effectuated is both 
within: the pale of our Constitutional authority, 
and politically expedient, it is not ‘for me to ques- 
tion. To me, however, they appear unconstitu- 
tional and politically inexpedient, and I will more- 
over add, cruel, unjust, and tyrannical, in their 
operation on the people of this district. 


on the subject, we must resort to the eighth sec- 
tion of the first article of the Constitution. Here 
we find that, amongst other powers therein enu- 
merated, it is declared as follows: “That Con- 
‘ gress shall have the power to exercise exclusive 


‘legislation in all cases whatsoever, over such | to the execution of the specified powers. 


‘district (not exceeding ten miles square) as may, 
‘by cession of particular States, and the accept- 
‘ance of Congress, become the seat of the Gene- 
‘ral Government,” &e. This clause contem- 
plates, first, a place to’ be acquired, lying at the 


time within the jurisdiction of some of-the States, 


but which was to be-put out of their control and 
within theexclusive jurisdiction of the General 
Government. This was to be done inorder that 
a permanent seat might be established, which 
should not be liable to be changed by Legislative 
caprice; and in order that the jurisdiction over 
the place in which its operations were to be con- 
ducted might be, like the Government itself, the 
property of the whole people of the Union, and 
free from the influence of any one of its compo- 
nent parts, i 

This appears to be as much a part of the Con- 
stitution, that you should always:have this fede- 
ral district, as that there should be a Legislative, 
Executive, and Judiciary department. 

2d. It points out the manner in which this dis- 
trict ‘shall be acquired, and the agents who are to 
be instrumental in the acquisition. The conven- 
tion, on behalf of the people of the United States, 
who are the principals, appoint Congress the at- 
torney in fact to receive the conveyance, and con- 


let me compare the transaction to a case in com- 
mon life. If I give a man a power of attorney to 
purchase for me a tract of land, in a particular 
district of country, of a specified quantity of acres, 
leaving it to him to make the location, and he ac- 
cordingly make: a purchase, and I consent to the 
act, receive the conveyance, and take possession 
of it, can my agent afterwards make another 
choice, divest me of my right, and reconvey the 
property without my consent? No man-will an- 
swer this question affirmatively ; and. yet :it is 
clear there is a perfect similitude between the 
eases, and that Congress are agents acting in this 
case under a limited authority and confined in 
the exercise. thereof to a specific object. That 
Congress are special agents, and not vested ‘with 
a general power over every possible case is mani- 
fest from the whole tenor of the Constitution ; 


| | and I will lay down in this instance a rule which 
In order to ascertain the extent of our power | has been generally recognised as the standard, by 


i 


| 
| 


which to test the extent of Constitutional au- 
thority in any given case. It is, that Congress 
can exercise no power on any subject but what is 
expressly delegated and specifically enumerated 
in the Constitution, or necessary and incidental 
What 
is their power in the present instance? T'o accept 
a cession and exercise over it exclusive legisla- 
tion. Can you infer from hence a power of re- 
trocession? T'o do so is at war with the amend- 
ment of the Constitution, which declares that all 
powers not given to the General Government are 
retained by the States or the people respectively. 
Was not the power confined to the acceptance of 
the district directed to be procured ‘for a specific 
purpose, and when so acquired, to continue an 
object over which Congress, asa permanent body, 
might always have it in their power to exercise 
exclusive jurisdiction? Can you then claim the 
power of reconveying the district and receiving 
one as often as your caprice may dictate, or of di- 
vesting your successors of the same control over 
this district'which we may exercise ourselves? 
The power is not expressly delegated, nor is ita 
necessary power to carry into effect any power 
given; for it will not be contended, but we may 
exercise all our powers and perform all our duties, 
and still retain the jurisdiction over the district. 
Tt has been said that Congress and the Legisla- 
tures of Maryland and Virginia, being the parties 
to the contract, may, like all other parties, by mu- 
tual consent, dissolve the obligation. The premises 
might be admitted, and the conclusion does not 


stitute the Legislatures of the States from whom | follow. For it is not always true, and. never.so 
the cession or conveyance is to be made similar} where the rights of third persons are involved, 


agents to make it. The several agents have per- 
formed their respective offices, the district has 
been acquired in conformity with the authority 
given, the right to the property vested in the 
American people, and possession held of it by us, 
for their benefit, for whose use it was acquired. 
All the power which was given as to the acqui- 
sition of the territory has been exhausted, and no 
other power remains but that of exercising over 
it exclusive legislation. To explain and illas- 


that the original contracting parties can dissolve 
the contract. If-I draw a bill of exchange, and 
the drawee endorse it to a third person, it is not 
in the power of the drawer and drawee to cancel 
the obligation. This case will apply as well to 
the people of the United-States as to those of the 
District of Columbia, whose vested rights are 
mutually affected by the proposed resolution. 
But surely the premises are incorrect, and this is 
to be regarded as a contract of the American 


trate this subject to the most ordinary capacity, | people, and not the contract of Congress, made 
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with the people of the ceded territory, that if they 
would consent to give up their property, and the 
States in which they lived would make the ces- 
sion, Congress should accept it, and exercise over 
them exclusive legislation. : 

Again, sir, it is said that Congress are not im- 
peratively commanded to exercise this power, but 
have an option to exercise it-or-not, at discretion. 
Be it so. But does this give the power to trans- 
fer its exercise to a foreign jurisdiction ? 

This district has been completely severed from 
Maryland and Virginia, and has been erected into 
two counties by the name of Washington and 
Alexandria, and forms, at this time, no more a 
part of the territorial limits of Maryland and Vir- 
ginia, than of New Hampshire or Georgia; and 
you may by the same authority that you propose 
to reannex them to those States, unite them to 
Delaware or Jersey, and put the people, many of 
whom never were citizens of Maryland or Vir- 
ginia, under the jurisdiction of the Emperor of 
Haytt. SR Mpu : : 

. © Congress shall have the power to exercise ex- 
clusive legislation,” &c. What Congress? Is it 
the Congress of 1804-5, or 1820—50 ? if, indeed, 
the Union so long endure. Surely, sir, we can 
exercise no power which our successors may not 
also exercise on an object declared by the Con- 
stitution to be a subject of legislation for Con- 
gress; and if you should give up the exercise of 
the jurisdiction for the present, and repeal the act 
of assumption, your successors may repeal the re- 
pealing act and resume the jurisdiction; other- 
wise you may deprive your successors of all the 
powers of legislation. In the section in which 
the power of exercising exclusive legislation is 
given, is also contained, amongst other powers 
therein enumerated, the power “to coin money 
and regulate the value thereof,” &c.—“the power 
of making a uniform system of bankruptcy,” &c. 
These powers Congress may exercise or not; but 
can they vest in Maryland and Virginia, or any 
other State, the power of legislating for the Union 
on these subjects, and thereby deprive their suc- 
cessors of the exercise of these powers, should 
they hereafter deem it advisable to resume them? 
No, sir. Neither can we by any act of ours (nor 
can it be done in any way. but by an amendment 
of. the Constitution) divest our successors of an 
ultimate control over this territory, and of the 
right of resuming jurisdiction over it, which you 
in vain attempt to give way. 

Then it may be problematical, at least, whether 
the States of Maryland and Virginia will consent 
to exercise powers, in consequence of this kind of 
Legislative deputation, over a people, not within 
their territorial limits, and who form no more a 
portion of the citizens of those States than of any 
other section of the Union? Why should they 
expend ‘their time and money, and encounter 
those difficulties as your viceroys and mere ten- 
ants-at-will, which you are afraid to encounter 
yourselves ? You might as well vest in Maryland 
and Virginia the exclusive right of legislating for 
Louisiana. Taim 

But, Mr. Chairman, I should be glad if the gen- 


tleman who proposed: the resolutions, and who by 
the term recession and some kind of magical ope- 
rations is to produce a re-annexation of this district 
to the States from which it has been severed, 
would inform me precisely what he understands 
by the term, and what is to be the result of the 
measure on the rights of the people of the district. 
I presume however, he expects, by the adoption of 
these resolutions, to reinstate them in all their for- 
mer rights. Will this be thereby effected ? Having 
been cut off completely by the Constitution, the 
acts of cession on the part of the States, and by 
the acts of acceptance in 1790, from their parent 
States, they will be in the same situation as a 
purchased or conquered people, and entitled to no 
other rights and privileges but such as their new 
mastersmay think proper to concede. They were, 
before you separated them from their parent States, 
a part of the sovereignty of those States and their 
rights secured to them by their respective consti- 
tutions. 

But it will be said, you may annex a condition 
to the retrocession compelling Maryland and Vir- 
ginia to reincorporate them into ‘their respective 
political systems, with all the immunities and pri- 
vileges they formerly enjoyed. Even then they 
are dependant for their rights; not on the consti- 
tution of those States respectively, but on compact 
and legislative promises. But you have already 
made one legislative promise, -which you are 
about to violate, and where is the security that 
the legislative promises now to be made will not be 
violated again, especially as the very act which 
makes the new one, violates a former one, accom- 
panied with greater solemnity? Sir, we have had 
some experience as to the difference between a 
people who have their rights secured by a consti- 
tation, and one who depends for that security on 
compact, in the peopleof Louisiana. By the treaty 
they were to be incorporated into the Union, with 
all the rights, immunities, and privileges of Amer- 
can citizens. We know the latitude of discretion 
and the variousconstructions which have prevailed, 
to deprive these people of the rights stipulated by 
the treaty. Suppose the States to whom you pro- 
pose the retrocession to be made should assume a 
similar latitude, to whom are these people to ap- 
ply for redress? They must invoke the aid of 
Congress, instead of appealing as before to the con- 
stitution of the State-as a guarantee of their rights. 

But, Mr. Chairman, are the people of the ter- 
ritory unworthy of a moments consideration, and 
will their remonstrances against the measure be 
altogether disregarded? Let us take a retrospec- 
tive view of the circumstances under which they 
were seduced from their parent State, and the 
manner in which they consented to dissever the 
civil and political bonds by which they were. for- 
merly connected. What induced them to alienate 
their native allegiance, and with a generous con- 
fidence to submit themselves to your authority ? 
First, the Constitution held outa pledge and formed 
the basis of the contract, involving a promise, that 
if the people living in the district of country, 
which should be fixed upon for:the seat of Gov- 
ernment, would give up the rights possessed under 
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the government of the States to which they be- 
longed, they should forever remain under the ex- 
elusive jurisdiction of Congress. By the act of 
Gongréss accepting the cession; the territory: re- 
ceived is declared to be the place fixed on for the 
permanent seat of the Government, and the States 
ceded forever the jurisdiction of the persons and 
soil: within the same to Congress, for the pur- 
pose of exercising therein exclusive legislation. 
Finally, you assume the government, establish 
your own systems, and annul those of the States. 
Confiding in the premises, they gave up the con- 
trol of their persons, and some of them divided 
with you their property. They came to you with 
one consent, and hailed your arrival here as the 
most fortunate epoch in the annals of their country 
-~and now, will you set them adrift without 
deigning to listen-to their prayers ? 

ut all this is to be done to restore them to their 
lost liberty ; to emancipate them from the shackles 
of despotism with which they are encumbered, 
and to elevate them from their degraded condi- 
tion tothe rank of freemen. These are very pretty 
theories, but like many other theories on the sub- 
ject of the abstract rights of man, when pushed to 
their extent and everything made to bend to them 
in order to give them complete effect, are found 
to be in their practical operation oppressive and 
unjust. I deny, sir, that the people of this district 
are in that deplorable state utslavery which some 
theorists, imagine. They are entitled to, and are 
in the enjoyment of all the rights secured to the 
people of this country by the various restrictions 
on the powers of their governors. No man in this 
territory can be deprived ‘of life, liberty, or prop- 
erty, but through the medium of the Judiciary de- 
partment, operating in the same way, and under 
the same circumstances as in every other part of 
the Union. -The clause relative to the indepen- 
dency of the judicial power, applies itself to the 
courts here as well as to any other court of the 
Union. Butif it should not be so considered, since 
the new doctrine has been established, that the 
tenure of good behaviour in your judges is no bar 
to the omnipotency of the Legislative power, the 
people here in this respect have the same security 
for the independency of their judges and their fel~ 
low-citizens as in other parts of the Union, The 
principal difference between the people of this dis- 
trict and of the different States is, that they have 
no immediate and actual representation; but not- 
withstanding the importance of the right of repre- 
sentation to a people, generally speaking, and how- 
ever correct may be the general principle, thata 
people cannot enjoy perfect freedom without it, 
yet, in a place situated as is this district, there is 
more of theory than of fact in the assertion that 
the people who are without it are in a state of civil 
and political despotism. 

This being the seat of Government, where all 
the representatives of the nation are collected, and 
who, from the responsibility which they owe to 
their respective constituentsand tothe whole people 
‘of the United States, are under every moral and 
political tie to do justice, and to protect the rights 
and interests of the people here. Here every cit- 


izen- of the district has access to every member, 
and he may personally communicate his wants, 
his wishes, and solicit his particular patronage of 
his interest ; and instead of being confined, likea 
district of country-in the remote parts of the Union, 
to.a single member, who may not possess the tal- 
ents to explain its interests to the Legislative body, 
the citizens of this place may make a selection 
out of the whole of the: members to whom he may 
chose to confide his application. Like the seat 
of Government in all other places, without having 
any actual representation, this district will have 
more than its equal share of influence, and its 
weight will always be felt more sensibly in the 
Legislative ‘Councils of the nation than the re- 
mote parts of the Union. Our theoretical philos- 
ophers, however, not only contend that in order to 
make these people free and happy, we must force 
liberty upon them, whether they willhave it or not, 
but that even with respect to the conveniency or 
inconveniency of being governed by this body and 
the States of Maryland and Virginia, they are in- 
capable of judging for themselves. 

But is there no conveniency resulting to them 
from having all their concerns brought within the 
narrow limits of ten miles square? Is there no 
conveniency in having their own courts of justice 
at their very doors, instead of travelling to Rich- 
mond and Annapolis? Itisan-old-fashioned idea 
perhaps, but it is one which very generally pre- 
vails, even at the present day, that to bring justice 
home to every man’s door; is a great political and 
civil blessing; and in this respect the people of 
this place enjoy an advantage which is unknown 
to any other people in the world. ` 

The great advantages contemplated as likely to 
result from being represented in the Legislatures 
of Maryland and Virginia, and the powers of 
self-government which it is supposed may result 
from the measure, are merely ideal. What weight 
will the district on the Virginia side of the Poto- 
mac have in the large body of the Legislature of 
that State, when they will only forma part of the 
county of Fairfax, and have a share in choosing 
two members to the Assembly ? The same ques- 
tion might be asked in relation to the district 
of country formerly comprehended in the coun- 
ties of Prince George and Montgomery, in Mary- 
land. They would be regarded with a jealous 
eye; a sort of aliens, who were forced, contrary to 
their remonstrance, to submit to their respective 
jurisdictions. 

But the trouble of governing these people is 
urged asa serious objection; we certainly have 
had sundry applications and some legislation has 
been necessary to accommodate our laws and po- 
litical systems to this new situation. But this 
has‘ been, in a great degree, already accomplished ; 
and,.I believe, little more is now necessary to be 
done. And, with respect to the imaginary wants 
which have sometimes constituted the basis of 
troublesome applications, it is believed there is 
now prevailing a very general disposition to sup- 
press them in future. This resolution, however, 
proposes to retain the city, and the same objec- 
tion applies, and nearly to the same extent, to its 
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government, as to the whole. The laws of this 
territory have been enacted; its systems. estab- 
Yished, and the officers appointed with reference 
to the whole; and it will require nearly as much 
legislation ‘to accommodate your laws to the city 
alone, as will probably be requisite if the whole 
be retained. Lastly. I have another objection to 
these resolutions; because they go to dismember 
the plan of the territory, which was the favorite 
child of that illustrious man who may justly be 
denominated the political Father of his Country. 
This great and patriotic statesman, whose ener- 
getic and comprehensive mind viewed things ona 
grand scale, foresaw the necessity of bringing 
nearer together the Atlantic and Western divis- 
ions of his country. He considered this place, 
from the contiguity of its position to the western 
waters, destined to occupy, at some future day, 
that situation which would render it the great 
market for western supplies, and which would 
stand at one end of a great national turnpike con- 
necting the Western and Atlantic frontiers. He 
knew full well the local jealousies which will for- 
ever exist,and which we know do exist, between 
places situated like Georgetown, Washington, and 
Alexandria. He foresaw that these local jealous- 
ies, if properly restrained, would, by the action 
and reaction which they would produce, operate 
as a general stimulus to the whole, and thereby 
become rather an advantage than otherwise to 
the general prosperity ; that, by gradual approxi- 
mation, these places would be brought together 
and form one great whole. This could only be 
effected by making the General Government the 
common centre around which these rival towns, 
revolving in their respective orbits, would revolve 
free from collision. But, put them under three 
different and hostile jurisdictions, three different 
centres of attraction would be formed; and in 
revolving around which these hostile bodies might 
meet each other, and mutual injury ensue. He 
knew that, by restricting the inspection of pro- 
duce descending the Potomac, and coming from 
the west side of the river to Alexandria, Virginia 
might force all her produce by the City of Wash- 
ington; and that, by a similar operation on the 
part of Maryland, all her exports might be stop- 
ped at Georgetown; that the destruction of the 
city and of all her prospects would be the conse- 
quence; and, therefore, the wisdom of the plan, 
as originally adopted, and to support which, free 
from dismemberment, under whatever pretext, I 
shall always contribute my exertions. To dis- 
courage local jealousy I have always thought de- 
sirable when likely to be carried to a pernicious 
extent, and have always determined to leave each 
place to the enjoyment of its own natural advan- 
tages. I beg leave to conclude by remarking 
upon one or two observations of the gentleman 
from North Carolina on the Constitutional ques- 
tion.. He has produced some Legislative prece- 
dents respecting the transfer of navy yards, arse- 
nals, &e. If these precedents were in point, 
having: passed, sub silentio, they ought to have no 
obligatory force. But, lam not aware that Con- 
gress has ever done anything, in this respect, but 


to sell the right of soil in places acquired for such 
purposes, and it still remains a question if they do 
not retain the jurisdiction, if they choose to exer- 
cise it. That gentleman seems to make no. dis- 
tinction between the right of soil and power of 
legislation over it, though the one may. be in one 
body and the other inanother. Ido notdeny but 
you may sell the lots in the City of Washington, 
either to individuals, States, or other. bodies poli- 
tic, but I do deny that you can sell your right of 
governing it. S , 
The next precedent adduced was the case of 
the compact with Georgia, and by which we ac- 
quired an extensive territory. Perhaps this may 
be considered as growing out of the treaty-making 


| power, and it is not denied that the Government 


may acquire territory and jurisdiction over it, 
through the medium of the treaty-making power. 

I trust, Mr. Chairman, I have shown, what I 
intended in the outset of my remarks to estab- 
lish, that Congress are not competent to effectu- 
ate the object of the resolution; that if they could 
do it, it is not demanded by the general interest, 
and that it would be unjust and tyrannical, as it 
relates to the people here, to make the contem- 
plated transfer. 

Mr. Smilie supposed the Committee were now 

considering the resolutions of retrocession gene- 
rally, previous to giving a separate opinion on the 
two resolutions before them. Under this impres- 
sion, he would make one cautionary observation. 
He knew that it always had been, on all .occa- 
sions, the practice of those opposed to the- retro- 
cession, to connect that question with another 
subject, wholly and totally distinct; that was the 
removal of the seat of Government from this 
place. If it was possible to separate these two 
things in the minds of some of the, members of 
the present House, he was persuaded they would 
find no difficulty in restoring the inhabitants of 
this District to their natural, their political, and 
civil rights; a thing so desirable in a Government 
founded as the Government of the Union was 
founded, and as almost every citizen of the Union 
contended, for the sovereignty of the people. 
For his part he never did, nor ever should, con- 
nect these two ideas. Advocate, as he was, for 
retrocession, he had no idea of removal. He 
would go further, and declare it as his opinion, 
that Congress could not remove the seat of Gov- 
ernment honorably, nor of right, and he trusted 
Congress would never hereafter, feeling power, 
forget right. : 

Having made this observation, he would briefly 
inquire, whether the arguments of the gentleman 
from Maryland (Mr. Dennis) were well founded? 
If he is correct in stating that, under the Consti- 
tution, the Congress have no right to legislate on 
the present subject, there was an end of the busi- 
ness. If he thought with that gentleman, he 
would be the last man to vote for the retrocession 5 
but, as he thought differently, he would assign the 
reasons upon which his opinion was founded. 

The gentleman read a part of that section of 
the Constitution, which granted certain specified 
powers to the Congress of the United States. He 
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wished he had read the whole, and shown that | unlimited power to the General Government. 
there-was a particular restriction placed on this ; The Congress have power to make all laws which 
particular power. j shall be necessary and proper for carrying into 
~ For his part, he conceived this to be a general | execution the foregoing powers, and all other 
grant of power under no restriction. In the sev- | powers vested b this Constitution in the Gova 
eral grants of power, under the eighth section of | ernment of the United States, or any department 
the first article, there were three out of the eigh- | or officer thereof. ‘ l 
teen that were grants with particular restrictions. What, he asked, was the conclusion to be drawn 
All the rest were complete and full grants of | from this view of the Constitution? Surely and 
power, and the eighteenth grant had relation to | fairly this: that Congress may of right exercise 
them without limitation; of course ‘they had | all the powers which are unrestricted, under their 
complete Legislative control‘ over the seventeenth, | sound discretion, to promote the general welfare; 
respecting the exercise of exclusive legislation | then it is declared that Congress may assume the 
over the District of Columbia. exclusive legislation of this district, or they may 
_ He here read over the whole of the eighth sec- | not. If, however, they do assume it, they have 
tion of tHe first article, observing upon each; that | equal power to recede.. Congress, in the exercise 
Congress’shall have power ! of its legitimate and Constitutional power, passed 
1. To lay and collect taxes, &c., but all duties, | a bankrupt law and a naturalization law; on ex- 
&c., shall be uniform throughout the United | perience they were dissatisfied with their effects, 
States. Here is a restriction. Congress have | and they repealed them. Was it ever imputed 
power to lay duties, but they cannot lay them un- | to Congress as a violation of the Constitution ? 
less they shall be uniform throughout the United | No: there being no restriction, they felt them- 
States. So of imposts, and so of excises. | selves either free to act or free to refrain, as cir- 
To raise and support armies. But, no appro- | cumstances rendered the one or the other expe- 
pene of money for that use shall be longer than | dient. 
or two years. Here, although Congress may} He would, however, agree that gentlemen had 
raise and support armies, they cannot order any | thrown some obstructions in the way, which, 
money to be applied to that use for more than two | though it did not touch the right of Congress to 
years, however desirable or convenient a longer | act, yet rendered the action a point of extreme 
appropriation might appear to them to be. delicacy. Weare told we have no right to transfer 
Respecting ‘the militia, they may provide for |a people satisfied with their destinies in life, to 
organizing, arming, and disciplining, and govern- | another Government, without their consent. The 
ing the militia. But they can neither officer nor | gentleman has gone upon the idea that we are 
train them; that is a restriction, and the latter | about to injure these people. Why, if he thought 
powers are reserved to the States. this was the case, he should not any longer incline 
The other powers, such’as to borrow money, to | to vote as he had intended to vote. Butif he con- 
regulate commerce, to establish an uniform rule | ceived, as he did conceive, that so far from injur- 
of naturalization, and uniform laws of bankruptcy, | ing these people by restoring to them the right of 
to coin money, to fix the standards of weights | suffrage, and all the consequent rights of freemen, 
and measures, to punish counterfeiting the secu- | he was about to render them essential service, he 
tities and coins of the United States, to establish | should persevere in his object. That gentleman 
post offices and post roads— also finds the people here secure from injury under 
To promote the progress of science and the |a Government over which they have no control, 
useful-arts in a prescribed mode; and this also | and in the choice of whose members they have 
may be considered’ as a restriction upon their | not a vote; by observing that the Government of 
general power, as they cannot give to scienceand | the Union can have no interest in injuring a peo- 
the useful arts any other encouragement than by | ple depending upon them for their laws and their 
securing for limited times to authors and invent- | protection. 
ors thè exclusive right to their writings and dis-| This argument, if such it may be called, goes 
coveries. too far; it would apply to all other Governments, 
- They have also complete and exclusive powers | because it can be demonstrated that the best in- 
to constitute tribunals inferior to the Supreme | terest of all governments is to promote the best 
Court; to punish piracies and felonies committed | interests of their subjects. It is the interest of 
on the high seas, and offences against the law of | even despotic Governments; but does not expe- 
nations; to declare ‘war, and other consequent | rience teach us that these Governments often, 
powers; to provide and maiatain a navy; to make | nay, almost always, sacrifice these interests to 
rules for the government and regulation of the | their own whim, caprice, self-gratification, or to 
land and naval forces; to provide for calling forth | the villany and avarice of subordinate agents? — 
the militia of the Union for special purposes only; | He denied the security which the people of this 
perhaps this also may be considered as a restric- | district had for their naturalrights. Political rights 
tion on the general power to call forth the militia. | they had none, and they depend upon Congress 
And then they have the power given by the | from time to time for the civil rights which in- 
seventeenth grant, viz: to exercise exclusive legis- | dulgence might afford them. What advantages 
lation, &c., to the end of the paragraph; and to | then did Congress receive by retaining the juris- 
the whole is added, the sweeping clause, as it used diction proportioned or equivalent to the disad- 
to be called, which was formerly urged to give | vantages? Was it that half their time was oc- 
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cupied in deliberations productive of no one satis- 
factory measure to the people they meant to be~- 
friend? Was it that so much of the money of 
the several States of the Union was expended 
uselessly at this place? He was confident no in- 
dividual would sacrifice his time in this way, nor 
expend the money of his employers on such ob- 
jects; and what was wise in private life would 
be politically right in public. He, therefore, be- 
lieved it the reverse of good policy in the Ameri- 
can nation, to retain the jurisdiction of the district. 

` On the point of expense he would add one idea ; 
he deemed it enormous. Congress spent near 
half their time in legislating for ten miles square 
at the rate of $1,400 per day; at that ratio what 
would be the expense of legislating for the exten- 
sive territory of the United States, or even what 
would bea proportionate expense of legislating 
for a small State ? 

Let gentlemen stop for a moment and contem- 
plate the subject in this point of view, and ask 
themselves, individually, would their own State 
agree to such an enormous expenditure under any 
circumstances than those of absolute.and uncon- 
trollable necessity. He was satisfied, not a mem- 
ber on the floor would accede to such a monstrous 
measure. If, then, no State could be justified by 
its individual representatives, he would ask for 
the arguments whereby the Representatives of 
the United States were to justify themselves to 
their constituents! 

Why then retain this exclusive jurisdiction ? 
We do not know their situation ; we are strangers 
or sojourners here; we have not, therefore, their 
feelings. But restore them to the parent States, 
and they will be admitted to the full participation 
and enjoyment of every principle which elevates 
the prosperity and happiness of America over 
every other nation on earth. 

It is said that dangers may hereafter happen, 
that the freedom of debate and deliberation may 
be overawed by the inhabitants. He admitted it 
to be possible, but the day was remote indeed. 
There was more danger to be apprehended on the 
other side. Congress, possessed of arbitrary power 
over this district, might grow infatuated with 
that power, and when the people of the district 
grew numerous, it was more probable that they 
would be called upon to assist in pulling down 
the citizens of other States to their miserable con- 
dition. It was the nature of envy to destroy 
what it could not reach. 

He expected that gentlemen opposed to reces- 
sion would show that superior advantages were 
likely to accrue from retaining the jurisdiction, 
or that on conviction they would join with him, 
and agree to adopt the measure of a total reces- 
sion, which for himself he was in favor of doing. 

Mr. Earzty.—Mr. Chairman, the resolutions 
which we are now called upon to decide, possess 
a high degree of importance, not only from their 
object, and the consequences likely to result, but 
also from certain principles which have been con- 
tended for, as applying themselves to the subject. 
In the outset of the discussion we are met with 
objections upon Constitutional principles against 


our right. We have been told by the people of 
this district, that we cannot recede the territory 
of which they are inhabitants, without their con- 
sent; and the gentleman from Maryland (Mr. 
Dennis) has told us to-day that the proposed re- 
cession cannot be made without the consent of 
the people of the whole United States. 

It is certainly desirable that all questions of 
this nature should receive a solution from the prin- 
ciplesand practice of our own governments, with- 
out having a resort to foreign sources. But much 
I fear that the condition of the District of Colum- 
bia is one of a nature so peculiar to itself, that no 
such solution can be found. For it is impossible 
to conceive that the principles of a government 
whose essence is right, should be found to apply to 
the situation of a people stripped of all right. 

The proposition that the consent of the people 
of this District is necessary to give validity to an 
act of Congress, haying for its object a recession 
of the territory, carries with it.the resolution of 
itself. . It proves too much. Thesame reason by 
which they maintain. this proposition, would go 
to prove that their consent was necessary. to give 
validity to any. act of legislation over them. 
That Congress possess the power of exclusive 
legislation over them, cannot be denied. We ex- 
ercise, and we are authorized so to do, a power 
over all their rights of life, liberty, and property. 
And there cannot be presented to my mind a 
greater absurdity than to say the consent of the 
people of Columbia is necessary to any act in re- 

ation to them, when they are stripped of all rights 
of self-government. 

I know, sir, that a distinction has been made 
between the right of legislation,and the power of 
transferring that right to others. And whilst it is 
admitted that the Congress of the United States 
possess themselves an exclusive right of legislation 
over the District of Columbia, it is denied that 
this right can be transferred to the States of Ma- 
ryland and Virginia, without the consent of the 
people who are to be affected by the transfer. Of 
those who maintain this proposition, I would in- 
quire by what authority was the cession at first 
made by Virginia and Maryland to the United 
States? Was the consent of the people who 
were to be affected by the transfer, then deemed 
necessary to its validity, and if so, how was such 
consent obtained? Ihave heard it argued that 
the people to be affected, were component parts 
of counties in the two States, and as such had a 
representation in the Legislatures of those States, 
through which their consent was given. I ask 
where is the proof that their consent to the ces- 
sion was so given, For anything that appears, 
the representatives of those counties voted against 
the cession acts, in which event the will of the 
people of this District was, so far as the same could 
be in that way expressed, directly opposed to the 
measure. And for the sake of illustration I will 
suppose the fact to have been so, and ask gentle- 
men whether the acts making the cession were 
on that account invalid? Itake upon myself the 
risk of saying, that no one will answer affirma- 
tively. If so, the doctrine is reduced to this dilem- 
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ma, that’a cession of the District of Columbia 
cannot be constitutionally made without the con- 
sent of the inhabitants thereof, but that such ces- 
sion may be made in the face of their express 
negative. 

The position of the gentleman from Maryland 
(Mr. Dennis) and his reasoning to support it have 
not had weight on my mind. I cannot conceive 
how the people of the United States are parties 
to the compact, so as to make any consent on 
their part necessary. The only parties, in my 
opinion, are the Congress on the one hand, and 
the States of Maryland and Virginia on the other. 
These- parties negotiated and formed the com- 
pact; the said parties can undo it. 

But be the reasoning of the people of Colum- 
bia and the reasoning of the gentleman from Ma- 
ryland ever so correct and well founded in the ab- 
stract, Istill have a conclusive answer, that it can- 
not apply to the case. No reasoning drawn from 
the principles of free governments can apply to a 
case, where the people. are disfranchised of all 
rights. The inhabitants of this District are in 
every sense the subjects of Congress, and Congress 
are their masters. This is not only the theory of 
the Government exercised here, but in my opin- 
ion that theory has in a recent instance (the case 
of the Alexandria charter) been put into rigid 
practice. It is my wish, Mr. Chairman, to put 
an end to this disgraceful state of things; a state 


of things exhibiting the monstrous phenomenon | 


of acountry where the principles of freedom extend 
to the remotest extremity, whilst there is a des- 
potism at the heart. 

Tf precedents were necessary, they could easily 
be adduced. The: gentleman from North Caro- 
olina, (Mr. Stanrorp,) has already cited several; 
some before, some since the adoption of the Fed- 
eral Constitution. The one most recent is di- 
rectly in point: it is the convention between the 
United States and Georgia: In this instance it 
is a fact, thata tract of country inhabited by a con- 
siderable population, was transferred by the Gen- 
eral. Government to Georgia, and is now incor- 
porated with that State. The gentleman. from 
Maryland has endeavored to evade the force of 
this precedent, by saying that the compact was 
entered into under the treaty-making power. 
The gentleman is incorrect as to the fact. The 
convention was made by Commissioners appoint- 
ed under the authority of a special law of the 
United States on the one hand, and a special law 
of the State of Georgia on the-other hand. It re- 
mains to examine the expediency of the proposed 
recession. . 

If no positive good can be proved to arise from 
the existing state of things, that’ of itself would 
‘with me bea reason amply sufficient to justify the 
adoption of the resolutions upon the table. But, 
sir, in my opinion, it is easy to demonstrate, not 
only that much positive evil: does result, but that 
much more will probably result from the retention 
ofthedistrict. Thegentleman from North Carolina 
(Mr. STANFORD) has forcibly represented the evils 
arising from the load of business which is thrown 
upon us from this fruitful source, He has well 


stated the total impracticability of our legislating 
with any correctness for those with whose inter- 
ests and concerns we are entirely unacquainted. 
Need I call to the minds of gentlemen the recol- 
lection of that which they are in the daily habit 
of witnessing—the collision of so many rival and 
contending interests? Need T call to their minds 
a very recent scene, in which the sensibilities of 
this House were so strongly excited in the discus- 
sion of a question relative to a part of the district? 
Need I call to their minds, how much the order 
and tranquillity of the House was invaded by the 
presenee and anxiety of the opposing parties? H 
these things happen in the present infancy of our 
territorial’ government, what evils may not”be 
anticipated When with increase of numbers we 
shall have an increase of interests, wants, preten- 
sions and antipathies?. When disappointment 
shall increase discontent, and we are engaged in 
the discussion of a territorial party question? The 
language of petition may be converted into the 
language of menace; and where now we have a 
peaceable people laying their complaints at our 
feet, we may have a mob brandishing their weap- 
ons at our heads. 

Of a certain part of the people of this territory 
‘who have expressed to us their enmity to the reso- 
lutions, it may with propriety be asked why they 
are desirous of continuing to live under the exclu- 
sive Government of the United States; why 
should they wish to continue subject toa Govern- 
ment whose laws they endeavor to obstruct? 
Why wish to continue under a system of things, 
where they not only refuse to execute the laws 
themselves, but do all in their power to render 
such an execution by others, disgraceful? These 
inconsistencies remain for themselves to reconcile. 

There is another point of view in which this 
subject deserves to be considered. It is in its re- 
lation to the Executive officer of the General’ Gov- 
ernment. Mr. Chairman, I am not by nature jeal- 
ous. I belieye I am ‘not enough so. When I 
shall have counted more years and have seen more 
of human nature it is not improbable I may be 
more disposed to suspect the correctness of human 
motives than I do at present. ButI have seen 
enough to convince me that the best prayer which 
was ever prayed, was that against being led into 
temptation. The most effectual means of P 
clear of temptation is to avoid opportunity. Al 
example teaches that a military force at the com- 
mand of an active, ambitious, and unprincipled 
leader, is the most dangerous foe to liberty.’ I 
know, sir, that faction and rebéllion have also had 
their share in fettering the human race; ‘but fac- 
tion and rebellion generally carry with them their 
own cure. The military of this district are sub- 
ject to the orders of your President. Sir, youmay 
not always have a President whose principles will 
be a safeguard for the correctness of his actions, 
He is to judge of the occasions proper for calling 
the military of the district into the field, and the 
plausible pretext of preserving order, or guarding 
the Government from insult or injury, may array 
a military force around these walls. Put the ease 
of a contested Presidential election, and the in- 
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*cumbent in office a man of military genius, insin- 
ating, bold, and unprincipled. The military force 
of the District is at his. command, the officers ap- 
pointed by him. Gratitude, patronage, emolu- 
ment, all those principles which operate most 
strongly with a soldiery, are arrayed on one side 
and opposed by that weak thing the amor patrie 
on the other. ‘This House, on whom the Consti- 
tution has devolved the right of settling the choice, 
may, under the same pretext of preserving the 
public order, be surrounded by the whole military 
force of the district, and then farewell freedom 
of decision. 

Upon the subject of the city, I wish to be dis- 
tintly understood. There is no gentleman in this 
House who wishes more for its prosperity than 
myself—none who would more resist any attempt 
to unsettle any of the existing establishments 
within it. I feel it to be the duty of this Govern- 
ment to nurse it by every aid within their power. 
Let us, sir, give permanency to our station within 
it, and give the inhabitants the right of governing 
themselves. But I believe for myself, that we 
shall witness no prosperity or settled confidence 
here until we strip ourselves of the District, I be- 
lieve the district is a dead weight about the city, 
which if not shaken off, will, sooner or later, bury 
the whole in ruins. 

Mr. Erres, with the gentleman from Pennsyl- 
vania, (Mr. Smrute,) considered the question of 
receding the Territory of Columbia as entirely 
separate and distinct from a question to remove the 
seat of Government. He did not understand the 

articular connexion between the two questions. 

e believed that the seat of Government would 
be as permanently fixed here if the jurisdiction of 
Congress extended only over the soil covered by 
its public buildings as if it embraced any given 
number of square miles. All that the National 
Legislature wants here is accommodation. As- 
sembled at this place for purposes of general legis- 
lation, the exercise of a local sovereignty over a 
few square miles is neither beneficial to the nation 
nor interesting to Congress. The right of legis- 
lating for persons around us, whose lccal interests 
we do not feel or understand, cannot attach to this 
spot the Represéntatives of the nation: the exer- 
cise of this power by Congress cannot attach to 
this spot the nation itself. The public conveni- 
ence and interest fixed our Government within 
this. territory : the public convenience and inter- 
est can alone continue it here. The permanent 
seat of our Government depends, not on the ex- 
tent of our powers over the country around us, 
but on the will of the nation. Whatever might 
be the feelings of other gentlemen on this subject, 
he had no hesitation in declaring, that, although 
he was in favor of receding the Territory of Co- 
lumbia, he should never feel himself authorized, 
as a Representative of Virginia, to vote for a 
removal of the seat of Government. 

_ Inthe observations he should make on this sub- 
ject, he was willing to pursue the course taken by 
the gentleman from Maryland, (Mr. Dennis,) who 
had set out with declaring that he considered 
receding the territory as unconstitutional and im- 


politic. He would examine these two questions ; 
and, first, the Constitutional right of Congress to 
recede the territory. If the words of the Con- 
stitution were, that Congress shall exercise exclu- 
sive legislation over the territory, there would be 
no doubt but that, like every other part of the Con- 
stitution, they must be obeyed. Whatever incon- 
venience might attend the exercise of this power 
by Congress, if, by the words of the Constitution, 
it was positively enjoined as a duty, we could not 
shrink from its performance. The words of the 
Constitution are, that “ Congress shall have power 
‘ to exercise exclusive legislation, in all cases what- 
‘ soever, over such district of country, not exceed- 
‘ing ten miles square, as may by cession of parti- 
‘cular States become the seat of Government of 
“the United States”? What do we understand by 
the words “shall. have power to exercise?” Not 
that Congress shall, but that Congress may, exer- 
cise exclusive legislation over this District, pre- 
cisely as she may exercise any other of her dele- 
gated powers. By the first clause of the eighth 
section of the first article of the Constitution, 
Congress shall have power to lay-and collect taxes, 
by another clause to. borrow money, and by other 
clauses various other powers, which certainly may 
or may not be exercised, without a violation of 
the Constitution ; as, for example, if Congress was 
never to lay a tax—was never to borrow money— 
was never to lay an excise, or pass a uniform law 
on the subject of bankruptcy—it could not be 
contended that the Constitution was violated be- 
cause she did not exercise these powers; yet, in 
all these cases, the language of the Constitution 
is, “Congress shall have power.” Nor did he 
suppose, if Congress were never to exercise exclu- 
sive legislation over this territory, it could be con- 
tended the Constitution was violated; because this 
power, like all others given under the different 
clauses of the eighth section, may or may not be 
exercised, as the public exigencies shall require. 
None of the clauses are mandatory. The Na- 
tional Legislature is, in every case, left to deter- 
mine whether the public good requires the exercise 
of a particular power. If, then, Congress may 
never exercise this power, and not violate the Con- 
stitution, it follows that the actual exercise of 
exclusive legislation over this territory is not an 
essential part of the Constitution, but that this 
clause, like all others in the eighth section, isa 
mere grant of power. If, then, this clause, which 
gives to Congress exclusive legislation over this 
Territory, is only a grant of power, the use she 
may constitutionally make of the power depends 
on the extent of the grant; and we may fairly 
inquire whether the power over this territory 1s 
conferred on Congress, in terms so unlimited as 
to authorize its transfer to.any other person or 
persons. 

In order to decide this question, it will be ne- 
cessary to ascertain whatis the power conferred 
on Congress over this District by the terms ex- 
clusive legislation in all cases whatsoever 2 [sit 
the same limited sovereignty which she possesses 
over other Territories of the United States, which 
have not become States? Or is it an absolute 
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sovereignty? . In countries where no written com- 
pa r charters exist between the people and 
those who govern, sovereignty is défined to be the 
“power of making laws.” A-right to dictate the 
rule of action in all cases, subject to no control, is 
certainly a complete sovereignty. In this country, 
in the individual: States, the sovereignty resides 
in the people, and the Legislative power extends 
only to certain specified objects, fixed by their 
constitutions. Under the General. Government, 
also, the Legislative power of Congress, so far as 
it respects the confederated States, extends only 
to certain specified objects, fixed by the Consti- 
tution, and all powers, not expressly given, are 
reserved by the States or the people. In speak- 
ing, therefore, of the Legislative power of a State 
or of Congress, so far as- it relates to the United 
States, we mean nothing more than the power of 
making such laws as are authorized by the con- 
stitutions of the different States, or of the United 
States. He supposed, however, that the terms 
“ exclusive legislation,” contained in the article 
which gave to Congress jurisdiction over this 
territory, had a very different meaning from the 


mere power of making laws. They did, in his | 


opinion, vest in Congress absolute sovereignty 
over the District. He had no doubt but that the 
words were selected for that purpose. An abso- 
lute sovereignty is the power to pass laws with- 
out any limitation as to the exercise of that power. 
Let any gentleman attend to the clause which 
gives to Congress jurisdiction over this district ‘of 


country—Congress shall have power to exercise | 


exclusive legislation in all cases whatsoever. 
What is the limitation to this power? Is there 
any but the moral rectitude of Congress? Have 
the people of this territory any charter of rights? 
If they have, where is it to be found? Can they 
claim the Constitution of the United States as 
their charter of rights? They are not parties to 
that compact. If they are at all parties.to that 
compact, it must be as citizens of Maryland and 
Virginia. Whatever rights, as a portion of the 
States of Maryland and Virginia, they might 
have acquired, by being citizens of those States, 
at the time the Constitution of the United States 
was adopted, were certainly lost by the acts of 
cession of Maryland and Virginia. : By that trans- 
fer they lost their chartered. rights under the 
State constitutions of Maryland and Virginia, and 
also the rights they had acquired under the Con- 
stitution of the United States, as portions of the 
States of Maryland and Virginia, at the time of 
its adoption. „By the acts of cession, their right 
of property only is secured ; their particular rights 
vested in Congress. And the people of this territory 
have as good a right to claim as their charter the 
State constitutions of Maryland and Virginia, as 
they would have to claim the Constitution of the 
United States. Their rights, under the Consti- 
tution of the United States, were acquired as citi- 
zens of Maryland and Virginia, and their rights, 
as citizens of those States, are lost. It is not, 
therefore, in the Constitution of the United States 
we are to look for the limitation of the power of 
Congress, as it respects this District. Is it in the 


people of the District we are to look for this lim- 
itation? Have they any share in our eleétions 2 
Are we, in any shape, responsible to them? Are 
they represented on this floor? Do they pretend 
to claim or exercise any political rights ? If then, 
an absolute power to legislate without control, is 
an absolute sovereignty, and there is no control, 
either by charter or in the people of this territory 
over the power of. Congress, as it respects this 
District, it follows irresistibly, however galling it 
may be to the people of the District, that as 
complete sovereignty. over them as human lan- 
guage can give, is vested in Congress. That her 
will is the law of the District of Columbia, and 
that the political privileges of these. people de- 
pend solely on the moral rectitude of the Nation- 
al Legislature. The doctrineis strengthened by the 
opinion which has always been entertained, that 
the framers of the Constitution intended to vest 
Congress with: absolute powers within this Dis- 
trict. And, indeed, he. had often heard that one 
of the most conspicuous friends to this monster 
in the Constitution, declared that liberty ought 
| not to exist within the ten miles square; that one 
great officer and one great prison was the only 
government which ought to be established within 
this devoted Territory. If, as he had attempted 
to show, an absolute sovereignty over the territo- 
ry was vested in Congress, it followed, as a ne- 
cessary consequence, that it might be transferred. 
The United States had sanctioned the: principle 
of transfer where the'sovereignty was complete, be- 
cause they had acquired a valuable territory un- 
der such a transfer. : 
But there was another point of view in which 
this question might be placed. It was generally 
admitted that, under the terms “exclusive legis- 
lation,” Congress had power to exercise, or pro- 
vide for the exercise, of Legislative, Executive, 
and Judiciary powers within this District. Some 
of her powers she must necessarily delegate, be- 
cause she cannot herself exercise them. If she 
can transfer a portion of her sovereignty, she 
might, he presumed, establish a government for 
the territory, and vest it in the Legislative, Ex- 
ecutive, and Judiciary powers. If Congress has 
a right to establish a government for the terri- 
tory, in whom does the Constitution require her 
to vest her powers? She may vest them in one 
or more persons, or in one or more corporations. 
There is no limitation on the exercise of this right 
if Congress possesses it at all. If she can trans- 
fer her powers over this territory to a government 
within the ten miles square, what prevents her 
transferring these powers to a government with- 
out the ten miles square? Has not Congress the 
same right to transfer her sovereignty over the 
art of the territory bordering on Maryland, to 
that State, and her sovereignty over the part of the 
territory bordering on Virginia, to that State, that 
she would have to transfer the. same powers to a 
government within the District? The same clause 
which gives her exclusive legislation, is the only 
imitation on her power. By establishing a gov- 
ernment for the District, Congress would be di- 
vested of her exclusive legislation. By a trans- 
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fer to Maryland and Virginia, Congress would be 
divested of her exclusive legislation also. The 
extent of the power exercised in the two cases Is 
substantially the same. ; 

There was another point of view in which this 
question might be placed. This ten miles square 
is a portion of territory within the United States. 
It is admitted that the-people of this territory pos- 
sess no portion of the sovereign power, The sove- 
reign power over this District, then, is either ab- 
solutely in Congress, or Congress possesses a por- 
tion of the sovereignty, and. the residue is in the 

eople of the individual States or in the States. 

f Congress. possessed the entire sovereignty she 
might transfer, as he had shown. If Congress 
possessed only a limited sovereignty within this 
District, it must be derived from the second clause 
of the third section of the fourth article ofthe 
Constitution, which declares “that Congress shall 
‘have power to dispose of and make all needful 
‘yulesand regulations respecting the territory and 
‘other property belonging to the United. States.” 
Or,.in other words, Congress possesses the same 
power over this territory which she has over other 
portions of territory which possess population 
without being States. In the exercise of her or- 
dinary territorial power, Congress, during the last 
session, attached the territory of Upper Louisiana 
to Indiana. If Congress had a right to attach 
that territory to Indiana, why may she not trans- 
fer this territory, divide it as she did the territory 
of Louisiana, and attach a part to Maryland and 
a part to Virginia, with the consent of those 
States? 

If the view he had taken of the powers of 
Congress over this District was a correct one, it 
would not be necessary to say much on the ex- 
pediency of a measure interesting to the peo- 
ple of the District, to the people of the United 
States, and to the National Legislature. The 
people of the District, in returning to the bosom 
of the respective sovereignties from which they 
have been torn, will be again restored to the 
rights of freemen. Instead of a miserable de- 
pendence on the will of Congress, their rights 
will stand on the firm basis of a written charter; 
their industry be placed under the fostering care 
of men elected annually by themselves, possess- 
ing their feelings and interests. They will quick- 
ly experience the difference between that legisla- 
tion which flows from a cold sense of duty. with- 
out responsibility, and the active and zealous ex- 
ertion excited by a common interest, and kept 
up by proper responsibility. To doubt the bene- 
ficial effects of such a change to the people of 
this territory, would be to call in question the 
great principles of representative. government. It 
is true that a gentleman from Maryland has told 
us that the rights of a people are sufficiently se- 
cure, if those who govern them have no interest 
in injuring them; and that the advantage of a 
legislative body of their own might be questioned, 
because too much legislation was worse than 
none. The people of America have ever deemed 
the right of electing those who govern them es- 
sential to freedom. The time, he hoped, would 


never arrive in this country when this important 
privilege shall cease to be valued. He should not 
attempt to demonstrate a first principle. If the 
gentleman from Maryland had any doubts as to 
the blessing of self-government to a people, he 
would recoramend to him a perusal of the his- 
tory of American. Independence, in which he 
will find the patriot whose shade he had invoked, 
devoting the best period of his life to toil and 
danger for the establishment of that principle. 
But we are told that the people of this District 
deprecate a change, and prefer political: slavery 
to a full participation of American rights. Do 
we believe this to be a fact? If it was a fact, it 
was to his mind a conclusive one in favor of re- 
ceding the territory. If this people have already 
so far degenerated as to attach no value to the 
blessings of self-government, and prefer living 
destitute of political rights,.they are already fit 
instruments for tyrants. It is time for them to 
take a new lesson in the rights of man. Jet us 
restore them to a situation in -which if they can- 
not acquire the feelings of American citizens, 
their detestable principles. may not. infect the 
great mass of the community. He did not, how- 
ever, believe that this was the sentiment of a 
majority of the people of this District. He did 
not believe it was the fair sentiment of any por- 
tion of people in any part of the United States. 
He had no doubt if the question was fairly put to 
the great mass of any community : had you rather 
have your persons, your property, and rights, pro- 
tected by men elected by yourselves, or live de- 
pendent on men in whose election you have no 
Voice, over whose power you have no control? 
that the answer would in every instance be in 
favor of possessing these important privileges. 
What had been viewed as the sentiment of the 
District, he considered only as the opinion of a 
few landlords, who having embraced. the errone- 
ous idea that receding this territory would affect 
the value of their property, had misled and en- 
listed on their side the people against their sub- 
stantial interests. By what process of reasoning 
this people had been induced to believe that en- 
larging their political rights would lessen the 
value of their property, he did not know. It was 
a species of logic he wished not to understand. 
As one of the Representatives of the United 
States he should consider himself bound to ex- 
tend to these people the privileges which every 
American ought to possess. He had always been 
taught to believe that the privileges attached to 
property constituted an important partof its value. 
That in enlarging human rights ïn a district of 
country, you enlarge also the means of happi- 
ness, and give additional value to the property of 
the citizen. 

The people of the United States will be freed 
from the expense of legislating for this District. 
The time destined for national. purposes will be 
employed for the good of the nation, and not in 
local legislation for a territory, whose internal 
regulations must in time require more laws than 
all the general interests of the Union. They will 
restore to the rank of American citizens a portion 
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of. people doomed under momentary error to po- 
litical degradation. Their system. of protection 
and rights.will become. uniform throughout the 
United States, and our people-be relieved from an 
example odious to freemen, and dangerous to lib- 


erty; of-a political society existing<in. our coun- | 


try destitute of political rights. Lipar 

As it respects the National Legislature, he-had 
always thought this exclusive jurisdiction, while 
it devolved on them great additional labor, was 
not calculated to-afford them any additional se- 
curity or freedom in their deliberations. The’ 
legislative body of a free country must stand 
onthe broad basis of public .opinion.. In the 
faithful discharge of their duties, they require 
not the hand of power to protect their delibera- 
tions... An honest and enlightened Legislature, 
pursuing. faithfully the public interest, will find 
inthe attachment of a grateful people that safety 
which would be in vain sought in powers derived 
from parchment. Deserving the confidence, and 
possessing the support of the nation, the National 
Legislature can command respect in any situa- 
tion. Let them forfeit that confidence, and if 
their jurisdiction, absolute and uncontrolled, em- 
braced the whole continent instead of this ten 
miles-square, the frowns of an indignant people 
would reach them. It is not by surrounding your 
Capital with men destitute of political rights 
that you can exclude the voice of freemen. The 
sanctity of parchment power used as an engine 
of oppression, ‘is not known in- this country. The 
virtue of the Legislature is its only shield. It is 
that alone which insures the support of the na- 
tion. With the confidence of the nation we pos- 
sess its sword: and its purse, and can command 
the respect due to the representatives of a free 
people. Under whatever aspect he viewed the 
question, whether as it respects the people of the 
District, the nation, or National Legislature, he 
had no doubt as to the expediency of receding 
the territory. as 

The Committee now rose, reported progress, 
and had leave to sit again. 


Tuespay, January 8. 
THE DISTRICT OF COLUMBIA. 

The House again resolved itself into a Com- 
mittee of the Whole on a motion of the twenty- 
ninth of November last. “ to recede to the States 
of Virginiaand Maryland the jurisdiction of such 
parts of the Territory of Columbia as are without 
the limits-of the City of Washington.” 

Mr. Souraarp.—Mr. Chairman, I should have 
contented myself with giving a silent vote on this 
question, had it not been fer the strong impres- 
sions on my mind that more is intended than ex- 
pressed in the resolutions now on the table. It is 
not two vears since two resolutions were intro- 
duced to this House similar to those now under 
consideration, with this distinction, that they went 
to include the City of Washington with the other 
parts of the District in the transfer to the States 
of Virginia and Maryland. 

I believe it to be the object of some members 


Sth Con. 2d Szs.—29 


not only to recede the branches of the District 
contained: in these resolutions, but likewise the 
city. -If the doctrine so.strongly contended for, 
that Congress has a right to transfer or recede, be 
otice-established—iake the first step, and you may 
as-easily-take the second. I have no desire to cal] 
in question the sincerity of the mover. of these 
resolutions, nor of many who support them; yet 
there are others who wish a recession of the whole 
territory. ; EE eS E E 
This subject involves two questions: First, whe- 
ther Congress:has a Constitutional power to make 
a retrocession of this: District to the States of Vir- 
ginia and: Maryland ; and secondly, whether it be 


good policy. As to the first, Mr. S. said, he:had 


strong doubts on his mind; as to the rightful power 
of Congress to recede or transfer. ely oly 

The members of the Convention who framed 
the Constitution of the United States looked for- 
ward toa day when it would become necessary 
to fix a place which should become the permanent 
seat of the Government. By reference to the 
eighth section of the first article of the Constitu- 
tion, we see it clearly expressed that Congress 
shall have power “to exercise exclusive legisla- 
‘tion in all cases whatsoever, over such district, 
‘not exceeding ten miles square, as may by cession 
‘ of particular States, and the acceptance of Con- 
* gress, become the seat of the Government of the 
‘ United States.” : : : 

This article, with all others contained in that 
instrument, after publication for the consideration 
of the people of the United States, was adopted, 
and became a part of the Constitution. In pur- 
suance of this object, Congress, on the 16th of 
July, 1790, passed an act, entitled “the cession 
act,” in the words following, to wil: 

« That a distriet of territory, not exceeding ten miles 
square, to be located as hereafter directed, on the river 
Potomac, at some place between the mouths of the 
Eastern branch.and Connogochegue, be, and the same 
is hereby accepted for the permanent seat of the Gov- 
erment of the United States.” 

Congress accepted a cession of ten miles square 
for the express purpose, and on the express con- 
dition of exercising exclusive legislation and ju- 
risdiction, and this, too, agreeably to the spirit and 
meaning of the Constitution and law, thus form- 
ing a compact, which Congress has no right to 
violate. All the States in their Legislative ca- 
pacity, and the people of the United States, in- 
cluding the inhabitants of this territory, are bound 
by this compact, which compact is as strong as 
the Constitution itself. 

But, Mr. Chairman, we are told that there can 
be no Constitutional objection to the retrocession. 
The gentleman from North Carolina (Mr. STAN- 
ForD) contends that this district stands on the 
same footing as a plot of land purchased by the 
Government for a navy yard, from the State of 
North Carolina, for the United States. Sir, there 
is no analogy in these cases. In the purchase of 
land for a navy yard, the Government becomes 
the proprietor of the soil, and in such case juris- 
diction and soil are inseparable; so also in the 
eession by North Carolina the right of soil passed 
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‘with the jurisdiction. -The case under consider- 
ation is widely different; the right of soil passed 
not with the jurisdiction; the right of legislation 
only being vested in Congress. Congress cannot, 
therefore, transfer the right of soil, nor the inhab- 
itants, to the States of Virginia and Maryland, 
nor to any other State or nation, without their 
consent. 

. Gentlemen complain that Congress are too often 
called to legislate for this District; and why ? Is 


it not owing to the neglect to enact laws really. 


necessary to the internal regulation of the city 2 
The gentleman from Pennsylvania (Mr. Smr- 
Le) laments the degraded situation of the people 
of this District, in being unrepresented, and in a 
state of absolute despotism. Mr. S. said; he did 
not view them in such a degraded situation as 
stated by that gentleman; he considered them 
represented as the Convention and as the people 
of the United States intended they should be, and 


‘as»they themselves expected to be. Were the 
anhabitants of the territory in the-degraded state’ 


so much lamented by gentlemen, or were the peo 
ple of the United States once ‘persuaded that a 
“portion of their fellow-citizens were really thus 
oppressed, we should have complaints and memo- 
viais from every quarter of the Union. But sir, 
‘we have no such complaints—they are satisfied, 
and I am entirely so. 

Weare told, and the alarm is given, that there 
is great danger of despotism springing up in this 
District ; that the seeds of despotism are already 
‘sown; that the germ of aristocracy already be- 
gins to appear ; and they beg us to ë reflect upon 
certain conduct of an ambitious leader.” 

Sir, I apprehend no evil, dangerous to the lib- 
erties of the country, fowing from this source. 
Suppose, for the sake of argument that an ambi- 
tious leader, or a corrupt President, should rise 
up, could he, with a military force, confined to 
‘the militia of the District, give laws tothe Union? 
“Can the territory afford sustenance to an army 2 
Hence, the idea of danger, held up by the gentle- 
man, is predicated on the corruption of the Legis- 
lature, and a total dereliction from the principles 
of liberty. While the Legislature shall remain 
‘pure and uncorrupt the liberties of the people are 
safe. Without the aid of the Legislature, the 
Executive, in this-case, isimpotent. He can nei- 
ther raise nor feed one soldier. But if the dangers 
and-difficulties pointed out by the advocates of 
these resolutions be real, why do they not apply 
at once an effectual remedy? Carry them into 
effect, and the principal evil will still remain. It is 
lopping off the branches while the stock remains. 
You still retain all that, in my opinion, can ever 
prove dangerous to the liberties of this country. 
The gentlemen concede that Congress must still 
legislate for the city; this acknowledgment de- 
‘stroys one half their argument; for it will require 
Miearly as much time to enact laws for five milés 
‘as for ten miles square. 

The advocates of these resolutions call on us to 
prove the advantages derived by Congress in ex- 
ercising exclusive jurisdiction over this territory 2 
If they are dissatisfied, and wish to make innova- 


tions on the regulations established by the Con- 
stitution and the laws, the burden lies on them to 
prove that injury is done to the citizens by our 
exercising this: Constitutional power. But, sir, 
this is a task too hard for them to perform. 

Mr. Chairman, I will now make one observa- 
tion as to the policy of the measure. I consider 
it bad policy at any time to make unnecessary 
innovations upon established laws and customs. 
Why in this case, I ask, set the Government 
afloat? Or, why destroy the confidence of the 
citizens in their Government ? Our constituents 
are happy in the enjoyment of their freedom and 
liberties, the people of the District are also happy 
and satisfied with their present situation, and I 
cannot, nor do I-wish to agitate the public mind 
without a just cause. Under the impression that, 
to adopt these resolutions.would produce much 
evil, without doing any good, I shall vote against 
them, and ‘hope they will not pass. 

Mr. Finpuey observed that, after what his col- 
league (Mr. Smite) and others had said in favor 
of the resolutions for a retrocession of the terri- 
tory, exclusive of the city, he-had not expected to 
hear any objection to the resolutions’ on argu- 
ments derived from the Constitution; the resolu- 
tions for receding the territory to the States who 
had made the original cession might, he thought, 
have been fairly combatted, on the ground of ex- 
pediency; on this ground only did the resolutions 
before the Committee rest. He gave the credit, 
however, to the gentlemen opposed to the resolu- 
tions, for their ingenuity in taking the most ten- 
able ground, though not directly involved in the 
question, but he acknowledged it was indirectly 
connected with it. If we had nota right to re- 
trocede, the Representatives of the United States 
undoubtedly might decline to exercise jurisdic- 
tion, for, whatever the rights of the people were, 
the Legislature must be free to actor not to act. 
If this is not the case it could not bea sovereign 
Legislature, Congress itself, in this case, would 
act by compulsion. 

As the constitutionality of the question had been 
discussed by every member that had spoken on 
the subject, he would endeavor tobe very concise 
in his observations on that ground. The power 
vested in Congress by the Constitution to exercise 
exclusive jurisdiction over a territory not exceed- 
ing ten miles square, was evidently one of those 
powers left to the discretion of Congress, such as 
the power to regulate weights and measures, to 
make a bankrupt law, &c. Congress had enacted 
a bankrupt law, and had repealed itagain. They 
had attempted to regulate weights and measures, 
and had dropt the subject after trial. -Congress 
had accepted of the ten miles square, had found 
the exercise of the jurisdiction inconvenient,and 
were now proposing to make a recession thereof 
to the States from which it had been.ceded. Mr. 
F. said, he knew of no well founded: argument 
that wouldapply, on Constitutional ground, against 
doing so, but what would, with equal force, have 
applied against repealing the bankrupt or the ex- 
cise law, or any other law-enacted under Consti- 
tutional authority. : 
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. He-said- that, though a member of the ratifying 

convention of Pennsylvania, and of the Legisla- 
tureof that-State, and of Congress since that-time, 
he did not remember ever to have heard it sug- 
gested that Congress was not vested with the same 
discretion in this case as in others, expressed in 
similar terms. He had, indeed, of late, heard sev- 
eral members- say that Congress was obliged to 
establish a -permanent seat, &c., but, in taking a 
review of the Constitution, he found no such ex- 
pressions. The word permanent was not in that 
instrument, nor any other expression that made it 
the. duty of Congress to establish a. permanent 
seat, more than to establish a permanent excise, 
direct tax, or bankrupt law. The word perma- 
nent, however, be found in an act of Congress, 
but certainly not authorized by the Constitution; 
and this present Congress had equal power to 
makea- retrocession as that Congress had to ac- 
. cept. He said it was not necessary io prove to 
the members of this Committee that laws, in their 
nature, were not permanent, but changeable with 
circumstances, and that Congress had by the Con- 
stitution equal powers with any other Congress. 
That, from the express words of the Constitution 
investing this power in Congress, and from its 
analogy to the investiture of other powers, no ar- 
gument could .be drawn against the resolutions, 
that every argument of that kind he had heard 
was not taken from the words of the Constitution, 
but from constructions given to.jt, which he con+ 
ceived the words would not bearjand which would 
have a ruinous effect applied to-other powers ex- 
pressed -in-similar words. That he did not con- 
sider himself. bound by what other gentlemen 
fancied the-Constitution meant or intended, but 
by what it said. 

Mr. F. said the argument had taken a different 
turn from what he had expected. The resolutions 
did not propose to remove the seat of Government. 
Far from it; none of those who advocated the 
resolutions. proposed to remove the seat of Gov- 
ernment; they all agreed in declaring they had 
‘no such intention; he also deelared that whatever 
its inconveniences were, he had no such intention, 
nor did he know a member who had. But he 
wished to- be candid; he was of opinion that Con- 
gress had--authority to remove, when and where 
they pleased. The Constitution did prescribe 
restrictions on the exercise’ of several Legislative 
powers, but it prescribed no restrictions on the 
power of exercising exclusive pioen over a 
territory not exceeding ten miles square, or over 
forts, arsenals, &c. -Qf several of these he had no 
doubt Congress would make a retrocession. He 
had no doubt but.a retrocession would be made.of 
whatever of that kind Congress had received from 
the State of Pennsylvania, at Pittsburg, Meadville, 
Presqwisle, &c., when they ceased to be useful to 
Congress, and became inconvenient to that State. 
These subjects are, by the explicit language of 
the Constitution—a language which cannot by 
fair exposition be perverted—vested without re- 
striction in the Legislative discretion of Congress, 
‘in the same unqualified terms as the power in 
question. Mr. F. said twelve amendments had 


already been made to the Constitution, and, if it 
was found that Congress was imprisoned in a 
situation they did not approve, or where they 
could not act freely or- safely, and that they were 
constrained by the Constitution to.do-so, another 
amendment could and. would as easily be made; 
therefore, even admitting though not granting, 
the Constitutional obligations, the property of the 
residence of Congress is not permanent. Its con- 
tinuance must depend on the will of the people of 
the United States. Other considerations are @ 
greater security. In the city many have laid out 
large sums of money on their confidence:in' Gov- 
ernment, and the Government has laid out very 
large sums of money to provide accommodations, 
and. must lay out more, for that purpose. And; 
notwithstanding some present inconveniences, he 
said he believed it was nearly as central and: car 
pable of being made as convenient a situation for 
the seat of Government as could be found. From 
this it was evident that justice to the city and pol- 
icy with respect to the United States, combined. 
in preventing a removal of the seat of Govern- 
ment. Justice and policy, he said he thought 
were.a better security for the citizens than even 
the word permanent, if it had been in the Consti- 
tution, which all who would be at the pains to 
read, would find it did not contain. 

Mr. F. said that he had detained the Committee 
longer in discussing the. constitutionality of the 
resolutions than he had intended, and would en- 
deavor to be short on the question of expediency, 
though he thought it was on this ground only it 
ought to have been contested. He said he had 
heard the members who were in favor of the res- 
olutions called on to prove the. injury or inconve- 
nience arising from legislating fora territory of 
such extent. This was done as an evasion of the 
question. On the other side, it was required to 
state the advantages of rejecting the retrocession. 
Waiving the inquiry, on which side of the question 
the burden of the proof lay, Mr. F. said he would 
state some of the disadvantages. Every session 
Congress, since it came here, he found, had spent 
a large proportion of their time in making laws 
for different portions of this territory, and, from 
his own experience, he knew that, for one impor- 
tant part thereof, (Alexandria,) they had made a 
law last session. They were told this session they 
had been imposed on; they had repealed the law 
of last session and made another, and it was as- 
serted they had been imposed on again. He said 
he could enumerate more instances, but he would 
only state that Congress now sat at the expense 
of above $1,000 per day. He said, if. members 
would recollect how many days had been spent 
every session legislating for this territory without 
giving satisfaction, and consider how many more 
probably may be spent, they would not inquire for 
the inconveniences arising from governing the 
territory, but would be prepared to state the ad- 
vantages; of these he knew nothing, nor had 
heard anything. 

Mr. F. said it had been frequently asked what 
more difficulty there was in legislating for ten 
miles square, than for the city alone. In answer. 
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to this; he asked those members to recollect how | is inconsistent with all our ideas and all princi- 
many applications had been made, how many | ples of Government to have such a mass of people 
laws have been. passed, how many days have| in the centre of the Union without any Constitu- 
been occupied in legislating for other parts of the | tional rights, without any voice in their own Gov- 
District than the city. He would ask what the | ernment, and without having a common interest 
people would lose by being receded to the States | in supporting the General Government or in pro- 
to which they formerly belonged, and what they | tecting the United States in the possession of those 
gain by the members of Congress, who have no privileges of which themselves enjoy no share. 
common interest with them, nor even acquaint-| - Without this, they could never be represented 
ance with them or their peculiar circumstances, | in either House of Congress, or vote for a Presi- 
and liable to be imposed on by every one with | dent: let their number be ever so great, they will 
whom they converse, legislating for them? -He j| have no independent Legislature to enact laws 
said that it had not been made to appear that the | for the election of members of Congress or appoint 
people would suffer any loss by agreeing to the| Senators, no Executive to issue writs for supply- 
resolutions, and that, as it was indubitably evident | ing vacancies. at ` 
that the public would gain advantage, he hoped 
they would be agreed to. He had early observed 
that. there were nearly as many interfering inter- 
ests in this ten miles square, asin the whole Uni- 
ted States; the members of the Committee would 
recollect that.several of the most tedious debates, 
accompanied with the greatest irritation, that had 
taken place this session, arose from such subjects. 
He said the gentleman from Maryland had al- 
leged that if Congress had a power to agree to the 
resolutions on the table, they hada power to trans- 
fer it to the Emperor of Hayti; he conceived this 
observation required very little reply, the question 
‘was a recession, a restoration of what we had, not 
about making an original transfer. Mr. F.said he 
was delighted with the gentleman’s (Mr. Dennis) 
anticipation of the prosperity of this place, that all 
the parts would become one city, and have but 
one interest, that consequently the subjects of le- 
gislation would be fewer and less difficult. He 
asked in such a case what would be the conse- 
quence? In anticipating the pleasing progress of 
population and wealth, he supposed that at some 
period not far distant, the population would be 
equal to that of Philadelphia, which with a small 
district around it at present had three members 
on this floor, and supposed at a more distant period 
it would have a population equal to London or 
Paris, which if they could be represented, would 
be entitled to from twenty to thirty members.’ Are 
we to presume that in such a case the people 
would be contented to have no voice in their own 
Government? The people of all the States have 
constitutions for their own internal government, 
and are represented in the Government of the 
Union, these they consider as privileges highly 
advantageous. He would not say what rights 
the people of the district in question did enjoy, 
but he was confident in saying that they did not 
possess the invaluable rights he had just mentioned. 
He knew of no good reason why the people are 
not equally capable of governing themselves as 
the people of the several States, and he was sur- 
prised. to observe several members who were but 
a few days since zealous advocates for extending 
the right of suffrage to the people of Alexandria, 
even when the majority of the people of that dis- en they: 
trict were petitioning against that extension. If} ceding a part of their territory, W howing 
the population. increased agreeably to the expect- | that if Congress did accept it, by the Gonsitigom, 
ations of the member from Maryland, a recession, | they must and would exercise exclusi élegislatiot 
or something to that amount, must take place; it! over -such district. He was well aware at that 
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time‘of the consequence of accepting a district of 
territory not exceeding ten miles square, as laid 
down in the section so often alluded to; and he 
did believe that that consequence would be, that 
Congress must exercise exclusive legislation when- 
ever they accepted the ceded district. The idea 
of recession was not taken up at that time. The 
States of Pennsylvania, Delaware, New Jersey, 
Maryland, and Virginia, made offers of cession 
under the terms of the Constitution. A partial 
eession was accepted by Congress from Maryland 
and Virginia. Ifa new disposition is to be made 
of this district, he did not see why Congress might 
not convey it to any of those States which had 
proffered to comply with the Constitutional sug- 
gestion, and recenb from the same another terri- 
tory: in lieu thereof. This statenient he made 
merely to show the absurdity of recession, as it 
had presented itself to his mind. 

We are asked to recede this terrritory on ac- 
count of the difficulty of legislating for its in- 
habitants. "The same arguments would apply for 
the recession of the ceded territory of Georgia or 
Louisiana; their interests are also too indistinct- 
ly understood; their distance too remote for our 
legislation.. But no gentleman would act on such 
an argument in those cases. In his opinion, it 
would be equally improper to act in the case now 
before the Committee. 

It has been said that the City of Washington 
would be the germ of aristocracy in this country. 
He did not.apprehend such an effect. It would 
be recollected that Congress had the power of 
self-defence; they had the power of the militia to 
suppress insurrections; they had not that power 
under the old articles of Confederation, yet they 
resisted every menace, every attempt to introduce 
aristucracy. Look at New York, at one time the 
residence of 40,000 British troops, with additional 
support, to the amount of 80,000. Were these 
adequate to drive the people of America into the 
toils of monarchy and aristocracy which beset 
them! Neither that force nor any other could 
effect such an end, so long as the Constitution re- 
mained, and the people preserved their virtue. 
But, if he was in favor of a system of aristocracy, 
he would be in favor of laying hands upon the 
Constitution, and changing it from day to day, 
till it had lost all that symmetry and connexion 
which endeared it to the heartsof Americans. In 
that event, the people would throw it from them 
in disdain, and then would be the time to propose 
another system. For his part, he considered the 
Constitution a sacred instrument, which ought 
not to be lightly touched. Considering it thus 
sacred, he shoufd ever consider it his duty to ele- 
vate his voice against its violation, and that, he 
believed, would be one of the consequences of the 
present measure. sad wd 

Mr. NeLson meant to lay his opinion before the 
Committee, because it appeared to be the habit of 
members to assign reasons for voting, without ex- 
pecting to make any impression upon others. He 
considered the present question ofthe greatest 
magnitude to the United States generally ; and of 
peculiar importance to his immediate constituents. 


He thought he should be able to show, to the sat- 
isfaction of every member present, that the re- 
moval of the seat of Government, which would 
be the consequence of recession, was not only in- 
expedient, but alsó unconstitutional. If he was 
successful in making out his point, that it was 
unconstitutional, he presumed the .question of 
expediency need not be argued; the measure 
would be set at rest, and not a member would be 
found to give it his support. But, if he should 
prove unfortunate in this respect, which however 
appeared to his mind as true as that two and two 
make four, he might have reference to the ques- 
tion of expediency. : 

Previous to an inquiry into the constitutionality 
of the proposed project, he would just observe 
that constitutions themselves were things of re- 
cent date. Before the American Revolution the 
word itself was never fully understood. Lexicog- 
raphers who attempted to define it never could 
agree. There was no practice whereupon to try 
its meaning. No power on earth had a Constitu- 
tion before the American States. True, Eng- 
land has long boasted of possessing a Constitu- 
tion, and so satisfied were her statesmen and poli- 
ticians of the reality of this imaginary being, that 
they have extolled it to the skies, The glorious 
Constitution of England, her pride, and the envy 
of the world! Fine words truly; but where is 
the thing itself to be found? Is it reduced to 
writing? No. Who has seen it? No man. Is 
it known to any man? If it be, no two agree as 
to what the boasted Constitution of Britain is. 
How different, how honorably different, is the 
American Constitution! With us it is reduced 
to writing. It isin every man’s hand; it is known 
to the whole world, and every citizen agrees in 
its true and legitimate meaning. He would take 
this opportunity of expressing his voice, and of 
holding up his hand in resisting the doctrine of 
construction and inference formerly set up, where- 
by the tenor and effect of that invaluable instru- 
ment was likely to be changed. He knew that 
artful and ingenious men might twist and turn, 
and make it, like the word republican, to mean 
anything or nothing, as best suited their nefarious 
designs. But this declaration and these attacks 
upon the body of that sacred work, were intro- 
duced by insinuating and artful lawyers, aided 
by the villany of judges, and accepted by men 
employed in the administration of our public and 
most important national affairs. 

He saw nothing to justify the present.motion. 
Gentlemen had attempted to show, not only its 
policy, but also its constitutionality. He, how- 
ever, could not discover any words on that paper 
that warranted the project in the most remote 
degree; perhaps it had escaped his search; but he 
rather suspected gentlemen relied more upon an 
inference than on either the letter or spirit of the 
instrument itself. But he here would repeat, that 
no man was authorized to infer or construe, from 
the Constitution, any other thing thaa what the 
plain sense of plain words would justify. 

He again declared the measure unconstitu- 
tional, and would prove it. The eighth section 
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of the first article authorized Congress to exer- 
cise the power of exclusive legislation in all cases 
whatsoever over such district as may become the 
seat of the Government of the United States. 
Now, he asked, if this section did not mean that 
the district ceded by particular States, and ac- 
cepted by Congress, should ever thereafter be con- 
sidered and deemed to all intents and purposes the 
permanent seat of Congress, what did it mean? 
For what other purpose could the words be used? 
The Constitution, to be sure, does not. say that 
this particular District shall be the permanent seat 
of the Government; but it says Congress shall 
have the power of legislation over such district 
as may, by cession of particular States become 
the seat of Government, wisely leaving it to Con- 
gress, who had more time and leisure to contem- 
plate the place proper for the purpose, to make the 
selection, Congress have done this, and the peo- 
ple have sanctioned the measure. The Constitu- 
tion prevents the removal; true, Congress have 
powers to pass laws.for the regulation.of the gen- 
eral concerns of the nation; but, in this case, the 
Constitution has set up a barrier which neither 
‘we nor our successors have any right to overleap. 
The acceptance of this territory by Congress is 
the final seal to the compact, and no power on 
earth can annul its binding obligation. We can- 
not lay our unhallowed hands upon the instru- 
ment in order to cancel its injunctions. 
. Congress could not, under the terms of the Con- 
“ stitution, assume the jurisdiction at several times; 
it is made but one act, and that being done, can- 
not be undone. It must, therefore, be considered 
reposterous to propose to recede a part of the 
jurisdiction and retain a part; yet, such is the in- 
tention of the second resolution on the table. 

Will gentlemen contend that the Constitution 
may be altered on this subject, in virtue of the 
fifth article? He did not deny the sovereign 
power of the people to make, alter, or abolish the 
constitutions of their Government; but until that 
was done, the Constitution must remain as we 
find it, and we would look in vain for the power 
of recession in that instrument. 

It had been argued, and well argued too, and 
the argument is difficult to answer, that the people 
of this District are placed in a,degraded situa- 
tion. That they have no immediate voice in the 


choice of Representatives; that their civil and į 


political rights are prostrated at the feet of Con- 
gress. He did not, however, acknowledge that 
the argument, in its utmost extension, was per- 
fectly correct, and the reason was, that the Con- 
stitution, which every member is sworn to sup- 
port, provides a guarantee for a republican form 
of Government, and under this solemn tie, he was 
inclined to believe that Congress could never ex- 
ercise a despotic authority, or tyrannize over the 
inhabitants of the District, any more than they 
could over the citizens of the other States. If 
Congress were to assume a power of passing op- 
pressive laws, for instance, say over Georgia or 
New Hampshire, the delegation from those States 
on this floor would give the measure an honora- 
ple opposition; but their voice would be no more 


than a drop in the ocean. What is a representa- 
tion of three or four, nay of half a dozen mem- 
bers, to compare with the numbers composing the 
present House? He believed the people of the 
District might depend upon the rectitude of Con- 
gress, and he placed a greater reliance on this 
ground than on all the abstract reasoning he had 
heard. ` 

The gentleman from Pennsylvania (Mr. Smr) 
had said that retrocession was one thing and: re- 
moval another; that the two things were distinct 
and not necessarily combined. He trusted’ that 
the gentleman was sincere in saying he did not 
wish for a removal; but Mr. N. eould not sepa- 
rate in his mind the two ideas. If Congress vio- 
late the Constitution by agreeigg to a retrocession, 
what security#have we that the next step may not 
be a further violation, and followed up. by a re- 
moval? Itis true it would be a breach of con- 
tract, and perhaps produce the destruction of a 
thousand families, now in the possession of a com- 
fortable competency. But he-would ask, is this 
honest.? is it right? He could consider the.pres- 
ent proposition in no other light than as:a step- 
ping stone to the removal altogether. 

The gentleman on his left (Mr. Earuy) had 
said that the people of this District were ceded to 
Congress without their consent, and infers that 
Congress have the right to recede them without 
consulting their wishes. Mr. N. considered this 
a fallacious representation. The people of the 
territory had their Representatives in the Legis- 
latures of Virginia and Maryland at the time that 
the acts of cession were passed. He did not deem 
it material whether those individual. members 
voted for or against the cession: because, in repub- 
lican Governments, the will of the majority is the 
will of the whole people. ee 

He here recapitulated the several points he had 
endeavored to maintain, and apologized for. the 
length of time he had detained the Committee, 
and concluded with a declaration of his wish that 
the Committee would give to the resolutions.a 
decided and prompt negative, in order that the 
question might be put to rest forever; that the 
people of the District might go on with their im- 
provements, in full confidence that the public 
faith is pledged to them for the support. of the 
privileges they enjoy under the Constitution and 
laws of the United States. 

Mr. ELMER said he agreed with the gentleman 
from Maryland who had just now been up, that 
the question before the Committee is an import- 
antand weighty one; but it seems that it is. not 
of itself sufficiently weighty for that gentleman’s 
shoulders, for he has loaded it with much extra- 
neous matter. Had the gentleman proved to my 
satisfaction either of the positions which he prom- 
ised to demonstrate, I would not have troubled the 
Committee with any remarks on the subject, but 
would have joined him in voting against the reso- 
lutions on the table. But, unfortunately for me, I 
have, by everything that has been said, become 
more convinced of the constitutionality and ex- 
pediency of carrying the resolutions into effect. 

Mr, Chairman, it has not been contended, and 
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indeed: it cannot becontended but what the power 
of exercising exclusive jurisdiction over this terri- 
tory was left discretionary with Congress by the 
Constitution. ` That they might or might not as- 
sume:it optionally. .It only remains then for us 
to inquire whether the act of acceptance. was of 
such a nature as:to lay Congress under the neces- 
sity of continuing the exercise of that power: which 
they have constitutionally assumed. In order“to 
. prove, this, gentlemen have. blended the act for 
fixing the permanent: seat. of Government here, 
with the assumption and exercise of the right of 
legislating over the inhabitants of the Territory. 
The.latter results from the former, but it does not 
neeessarily: follow therefrom. This is clear tomy 
mind:from the words of the Constitution, and from 
the proceedings of Congress under it... Among 
the enumerated powers granted. to the National 
Legislature is'that of exercising exclusive legisla- 
tion over an extent of territory not exceeding ten 
miles, which, by the consent of the States to which 
the jurisdiction might belong, should be established 
asthe seat of the General Government. But, let 
it be remarked, that Congress have the power to 
exercise this exclusive legislation, which, like all 
all other powers granted, may or may not be ex- 
ercised. If the seat of Government had not been 
fixed heré, Congress could not have legislated par- 
ticularly over this territory ; but the seat of Gov- 
ernment being: fixed here, they may exercise that 
power or. not, at their option. And the proceed- 
ings had under.the Constitution, relative to the 
subject, confirm. the:position. In July, 1790, an act 
was passed fixing the seat of Government on the 
Potomac, but no act of legislation was passed, 
üatil the year 1801. It is therefore clear that this 
may be. considered as the permanent seat of Gov- 
ernment, and yet, the jurisdiction of the territory 
reside in the States of Virginia and Maryland, as 
heretofore. But, a gentleman from Maryland told 
us that the cession and acceptance of this territory 
was in the nature of.a contract, in which Congress 
aeted only as agents or trustees of the people of 
the United States, and therefore it could be receded 
only by their act. The allusion, however, to a 
contract, is by no means striking, nor applicable 
in every:partieular. It is altogether a political 
transaction, at least so far as relates.to the. right 
of exclusive: legislation, and bears very little af- 
finity: to a: contract between individuals. in society. 
Indeed, the people of this territory, if we may trust 
to the account of their proceedings printed in the 
public papers, have given. up the point, of Con- 
gress being obliged to legislate exclusively over 
them. One of the objects of their association, it 
appears, is to obtain the right of legislating for 
themselves; and surely if Congress may delegate 
that power to a body within the territory, they 
may transfer their right of jurisdiction over them 
to the States of which they formed a part, and to 
which they belong. : i 
Having, therefore, a clear right to legislate ex- 
elusively over this territory, or not, it is only 
necessary to inquire whether it is proper and use- 
ful to exercise it. In my opinion it is altogether 
improper. 


gating that power by the Constitution, but 1 can 
perceive none for exercising it; nay, to my mind 
itis a power that. ought not to be exercised. but 
upon.the most urgent necessity. It is an excres 
scence. of the bedy politic—a kind of government 
very foreign from: the leading features of that 
which forms the basis of our social compaet. The 
general principles of our Government are the 
wisest and. best that the ingenuity of man ever 
yet devised. They are the boast of every Ameri+ 
can citizen, and the. admiration of the whole 
world. Under this Government I hope and be- 
lieve the United ‘States will long continue: to: be 
flourishing and. happy; and that her example will 
instruct, and tend to. ameliorate the condition of 
the inhabitants of all the nations of the earth: 
We have most happily combined the democrati 
representative with the federal principle in the 
Union of the States. But the inhabitants of this 
territory, under the exclusive legislation of Con- 
gress, partake of neither the one. nor the other. 
They have not, and they cannot possess a State 
sovereignty ; nor are they in their present situa- 
tion entitled to the elective franchise. They are 
as much the vassals of Congress as the troops 
that garrison your forts, and guard your arsenals, 
They are subjects, not merely because they are 
not represented in Congress, but also because they 
have no rights as freemen secured to. them by the 
Constitution. ; : 

. They have natural rights as men, and. moral 
agents; they may lave some civil rights construc: 
tively secured to them by the Constitution; but 
have not one political right defined and guarantied 
to them by that instrument, while they. continue 
under the exclusive jurisdiction of Congress. I 
have not heard any gentleman pretend to point 
out any sentence of the Constitution that secures 
them against arbitrary and despotic domination— 
that says to Congress thus far may you go in 
your Legislative acts and no farther. As Amerie 
cans: they may, perhaps, petition Congress, and 
there is no doubt the ears of the members will be 
open to their complaints; but they refrain from 
granting their most reasonable requests, and I don’t 
wish to see such an uncontrollable power in opera- 
tion. But, say gentlemen, the Constitution does 
not give to Congress the power of receding the 
jurisdiction of the territory, and they are not dise 
posed to exercise a constructive power. Ido not 
comprehend this language. I know some phi- 
losophers speak of negative power, butin my mind 
this is speaking incorrectly, and means nothing 
less than a powerless power. This is precisely 
the case as to the subject under consideration. 
Ceasing to exercise the power vested by the Con- 
stitution is but a negative, and wants no specific 
grant of power. Congress may now exercise 
legislation over this territory exclusive of the 
State Governments to which it formerly belonged 5 
but with the consent of those States they may 
waive that right, and exercise only concurrent 
jurisdiction over them, in common with the peo- 
ple of all other States. But some gentlemen say, 
why annex them to Virginia and Maryland, rather 


There might be some reason for dele- | than to any other of the States? The answer is 
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plain, because they belonged to those States, be- 
Calise they are contiguous to them, and because 
by forming a re-union with them, they will be 
restored to their former rights, privileges, and 
habits. As integral parts of States they will have 
rights which are defined and guarantied to them 
by the Constitution; and then will our federal 
edifice be composed of homogeneous and propor- 
tionate parts, without any excrescence to mar its 
beauty. . ; i 
A notion seems to be entertained by many. of 
the inhabitants of this. city that, by adopting these 
resolutions, we shall affect the rights of private 
roperty. If I believed this, however much I dis- 
ike the principle of exclusive jurisdiction, such is 
my disposition to foster this city and promote its 
prosperity, that I could not at. present give them 
my support. But if I should speak from my ex- 
perience in life, I should say that, by throwing off 
the jurisdiction of the other parts of the territory, 
and confining the fostering care of Congress. to 
the. tity, would increase the value of property 
therein. This, however, may be theoretical, but 
itis mote probable than the contrary ; and by a 
recession of the whole territory, it cannot be 
rationally concluded that the value of property 
would be materially affected so long as the Gov- 
ernment should remain at this place, and that I 
trust will be for ages. On the whole, believing it 
to be strictly consonant with the principles of the 
Constitution, and that it will promote the interest 
of the people of the United States and of this 
territory, to carry the resolutions on your table 
into effect, I shall, from a sense of duty, give my 
voice in favor of them. . 
Mr. R. Griswoxn said the object of the pres- 
ent motion was, he supposed, to make a perma- 
nent recession of the two parts of this District, 
one to Virginia, and the other to Maryland, re- 
taining the City of Washington. If this was 
really the object, there could be no doubt but it 
went to operate a change of the seat of Govern- 
ment. This he would endeavor, in as few words 
as possible, to demonstrate. The eighth section 
of the first article authorizes Congress to assume 
the exclusive legislation over a district not ex- 
ceeding ten miles square, &c. The States of 
Maryland and Virginia ceded a district of ten 
miles square, or any lesser quantity, and Congress 
accepted a part from each State, making one dis- 
trict, to become the seat of Government of the 
United. States. 
arent that the territory, or district, of Columbia 
is the seat of Government, and not the City of 
Washington. If, then, you recede the territory, 
you recede the seat of Government, although you 
reserve the City of Washington. He asked, then, 
whether this did not substantially go to remove 
the seat of Government? After you have re- 
ceded two parts of the district, can a district be 
said to remain? If it does not remain, your seat 
of-Government is gone, and gentlemen are justi- 
fied in-connecting the idea of removal with that 
of recession. Indeed, he felt surprised at the dec- 
Jarations made by gentlemen on this floor, that 
the recession had no connexion with removal, 


From this statement, it is ap-| 
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and if they thought it had, they would abandon: 
the measure; yet, nevertheless, they give the res- 
olutions their warmest support. FORE 
He was not prepared to say that Congress had 
no right to exercise the powers of recession and 
removal; but he did not think they were prepared 
to act upon those questions at the present day. 
He, however, acknowledged, that. events: might 
arise to make a removal necessary, but nothing of. 
the kind had yet occurred. There were soineins . 
conveniences in residing here, but the members 
knew them, and they are. lessening every day. 
however, gentlemen are not satisfied. with the 
commodation, and think that a. justifiable ground 
for removal, they will vote forthe motion, if they 
can get over the Constitutional objections, whic 
had considerable weight on his mind. D RRS 
It was very clear to him, that the Convention 
which framed the Constitution intended and de- 
signed to establish. a- permanent seat of Govern: 
ment; that the Constitution fully and effectually: 
provides, for that object. The: circumstances 
which gave rise to the measure. are too-recent, 
and must be too fresh in the minds of themen- 
bers of this Committee, to.render it necessary or 
useful for him to detail them:-at this time. . Now, 
whether the Convention accomplished the object 
they had in view, the Constitution would decide; 
and whether the object had been accomplished by. 
the cession of particular States and the accep: 
tance of Congress, the laws will decide... But 
whether it is wise or expedient to destroy a work 
on which so much wisdom, time, and money, 
been expended, the gentlemen forming this: 
mittee will decide. i 
The Constitution declares that Congress sh: 
have power to exercise. exclusive legislation; 
all cases whatsoever, over such district as:may; 
by the cession of particular States and theace 
tance of Congress, become the ‘seat of: 
ment of the United States... What is the impo 
of these terms, but that there shall be a permas 
nent seat of Government? nota temporary. one=+ 
not an estate for years or lives, but forever.. These 
considerations induced the States of Marylandand 
Virginia to cedea territory,and Congress to accept 
it, with a view of making it the permanent:seat 
of Government. The Constitution never:-con- 
templated more than one seat of Government. 
If this is a fair construction of the Constitution, 
how is it possible for gentlemen to advocate.a.re- 
moval? But it is said that the law assuming the 
jurisdiction might be repealed, as is the case 3 
every law passed by this body... He-did not think 
that this general maxim extended as faras some 
gentlemen seem to suppose. Among the enume- 
rated powers given to Congress, there were seye- 
ral not liable to repeal; at least the repe 
not affect the acts consequent on’ thei 
have power to borrow money on the cre 
United States. If money is borrowed under: 
law, can Congress repeal it? -The 
lish an uniform rule of naturalization, bu 
take from a citizen, who has become.such under 
that law, his right of citizenship, and reduc i 
again to an alien? So they can and may: aké 
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and repeala bankrupt law—they have done so— 
but can they repeal the effect it has had on those 
who have been discharged from their debts under 
it? They cannot. i 

:Congress might have refused. to accept a cession 
of this District—whether it was right or wrong to 
accept itis not the question—but having accepted, 
Congress have given the inhabitants lien upon 
their. justice, and they.cannot, by a repeal, destroy 
any of the effects produced by the public confi- 
dence on the value of property within and near 
the District. But if this Congress were to adopt 
the resolutions, what would be the consequences ? 
Is it contended that a future Congress could not 
hereafter -assume the exercise of exclusive legis 
lation, even if. the two States should agree to ac- 
cept’ the recession? He believed no gentleman 
would. contend this point; and if Congress may 
hereafter assume the jurisdiction, we do nothing 
more than merely tie up our own hands. He saw 
no occasion for this, as he had not seen, felt, or 
understood the inconveniences complained of. 

Much had been said of the disgraceful state in 
which the inhabitants of this District are placed ; 
they are considered by some gentlemen as vassals 
or slaves. Now, he was willing that the people 
should judge on this point themselves. If they 
are satisfied to remain under Congressional legis- 
lation, he should not do anything to diminish that 
satisfaction. That they were satisfied, he inferred 
from the increasing population. He heard of no 
considerable emigration from the District; he 
heard of none flying to that- country of liberty, 
across the Potomac. On the contrary, they were 
satisfied with the portion of freedom which they 
enjoyed in this place; that was fully evinced by 
the petitions and memorials on the table, praying 
Congress to continue to exercise legislation over 
them. 

Mr. G. said, he repeated again, that the people 
were the proper judges of their own situation, and 
he would leave them to judge for themselves. He 
was not for forcing upon them his notions of lib- 
erty or political happiness. He said it was true 
Congress did not derive much advantage from 
sitting here and exercising exclusive legislation ; 
but the people, perhaps, might ; and that, perhaps, 
would console them for such deprivations as gen- 
tlemen had conceived in the warmth of a strong 
imagination. But, although Congress had not as 

et derived. much advantage from their exclusive 
legislation, the ‘time may come when it will be 
all important for Congress to have the sole juris- 
diction over the territory in which the public de- 
liberations and conclusions are conducted. The 
time has been, and it is not impossible but it 
may be again, that Congress have been driven 
from the walls within which they were sitting. 
He knew nothing so likely to prevent a renewal 
of such an outrage as keeping in their own hands 
the right of sole and exclusive jurisdiction. 

There were doubts entertained of the constitu- 
tionality of the measure of retrocession, and if 
gentlemen doubted, it would be much safer not to 
act on the subject than to risk the breach of the 
solemn obligations they had entered into at that 


table. He thought the weight of the argument 
on the expediency preponderated: on the side he 


had advocated ; and, from the most candid_vie 
“of the subject, he. was inclined to recommend t 


tejection of the. resolutions; at. all events, he 
should givethem his decided negative. 
: Mr. Cuarx.~—The question before the Commit- 
tée is truly of considerable importance, not only: 
as it respects the constitutionality but the policy 
of the measure. He was sorry he had not the 
talents requisite for a full and complete investiga- 
tion of so great a subject. Bred to an occupation 
purely professional, he. had been led more to the 
study of detail and practice, than to abstract. the- 
ories; hence it'was, that, engaged in that labori- 
ous pursuit, he had no time and less opportunity 
of studying the diversified objects of ‘political 
science. Thus circumstanced, he approached this 
question with extreme diffidence and cautious 
circumspection ; the infraction of the Constitution 
was to him a source of alarm, and however great 
the object or brilliant the achievement, he stood 
appalled at the prostration of that Constitution 
he had always heldin an estimation that approach- 
ed to reverence. ; 
But, on reflection, he was convinced that Con- 
gress were not about to violate their oaths, as had 
been insinuated, by the adoption of the present 
motion. He considered them in the exercise of 
a legitimate authority, and he would endeavor, in 
a brief manner, to examine whether they had not 
complete Constitutional power to make a retgo- 
cession. If he was capable of demonstrating this 
point, he trusted, he need not go further. But, it 
was necessary he should, in order to ascertain 
whether the present was the proper time, and the 
resolutions the correct mode? In doing this he 
had no prejudice to gratify or caprice to indulge ; 
a stranger to the place, a stranger to the people, 
he had no motive to action but the unbiassed re- 
sult of his own opinion. 
He should not, however, look into the Constitu- 
tion for sections wherefrom to draw a construct- 
ive power on this head; he was not one of those 
that collected power from implication, and if the 
authority is not expressly given, he would not as- 
sume it. The eighth section of the first article 
gives to Congress the power of exercising the 
sole and exclusive legislation in all cases whatso- 
ever. : 
What is the appropriate meaning of the word 
“exclusive” as here used? It implies more than 
the debarring and shutting out all other possible 
powers of legislation, and, when taken in connex- 
ion with the after, and immediately following 
words of the paragraph, it vests the absolute and 
uncontrollable power in Congress, free from any 
restriction ; there is no possible case in which it 
cannot legislate. The Constitution declares Con- 
gress shall legislate in all cases whatsoever. But 
gentlemen say there is a case in which Congress 
cannot legislate. Aware of this absurdity, a dis- 
tinction is attempted to be drawn between legis- 
lating for inhabitants of the District and for the 
District itself. But if it be established, as [ think 
it has been, that Congress is here omnipotent, if 
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you will allow me the expression, the conclusion 
in both eases (admitting the distinction, which 
egn by no means be done,} is the same; in one 
se, the retrocession will mean nothing more 
than a cessation from legislation, accompanied 
with a desire that it may be resumed by the 
States; in the other, it will be acomplete transfer 
of the District. In this sense it must be consid- 
ered; the very words go the whole of this length. 
It is given to Congress, and not to the people; it 
is a complete investiture, boundless and indefeasi- 
ble; and this is a full answer to the argument of 
gentlemen that the power is held in trust and not 
absolute. ` 

But, if gentlemen are not satisfied with the 
conclusions from the eighth section of the first 
article, surely they will not contend against the 
express terms of the second paragraph of the third 
section of the fourth article. 

There it is declared that Congress shall have 
power to dispose of, and make all needful rules 
and regulations respecting the territory or other 
property belonging to the United States. Let 
gentlemen look at this section, and compare it 
with that part of the eighth section of the first 
article, which declares that Congress may exer- 
cise like authority over all places purchased by 
the consent of the Legislature of the State in 
which the saine shall be, for the erection of forts, 
magazines, arsenals, dock-yards, and other needful 
buildings. The words “like authority,” in this 
part of the paragraph, have a direct reference to 
the words “exclusive legislation in all cases 
se a and mutually throw light on each 
other. 

But the question, so far as it relates to the con- 
stitutionality, has been already settled by the prac- 
tice of Congress, in the cases mentioned by the 
gentleman from North Carolina, (Mr. Sranrorp,) 
and ably commented on by a gentleman from 
Georgia, (Mr. Harty.) Yet gentlemen say, that 
those laws passed sub silentio, and the principles 
not being discussed, the precedents are not in 
point. This, however, admits their force, and 
either shows that every member was satisfied that 
Congress possessed the power, or it argues a crim- 
inal remissness on the part of those who doubted 

“the Constitutional power of Congress to effect 
that object. He was not inclined to infer the lat- 
ter, especially as the former part of the statement 
obviated all the objections he had heard. 

He would go a step further, as he thought the 
acts of cession from Virginia and Maryland would 
give a solution of the present question ; they ap- 
peared to him to have themselves the seed of their 
own destruction sown. We are told that the 
power of retrocession or of cession, is not express- 
ly delegated to Congress in the Constitution. This 
objection, he thought, however, had been fully 
refuted, but if the power is necessarily possessed in 
the complete and uncontrollable authority of Con- 
gress:over the District,.he would ask gentlemen 
to point out the clause in the constitution of either 
Maryland or Virginia, which gave their Legisla- 


tures the right of ceding any portion of their ter-. 


ritory. But they did not, under the general power 


of making rules and regulations in relation to their 
domain. The opposers.of this measure are then 
reduced to this dilemma—that the States had no 
right to disfranchise its citizens and cede the ter- 
ritory, and in so doing violate the rights unalien- 
able, and that the General Government in its zeal 
to acquire the property, had been guilty of an act 
of unwarrantable usurpation and tyranny; or they 
must yield to the correctness of my exposition ; 
the difficulty then vanishes, and both the States 
and the Federal Government have acted cor- 
rectly. $ 

The territory belonged. to them, and they had 
the right to pass their cession laws. If it belonged 
to them of right,it now belongs to us, and is now 
our domain. It cannot, however, be our domain, 
if there is a restriction upon our power; and the 
denial of the right of disposal is such a restrie- 
tion. But, why labor this question? The gentle- 
man who had just sat down, (Mr. GriswoLp,) in 
the soundness of whose understanding and the 
perspicuity of whose mind I have the highest con- 
fidence, has made a fair surrender: he candidly 
admits that, at some period or other, this measure 
may not only be expedient, but become absolutely 
necessary. Is not this.an explicit avowal of the 
power? The gentleman has too much candor to 
deny it. . 

As to the expediency of retrocession, hé would 
add a few words, When he took.a view of this 
mighty ten miles square, he saw nothing pleas- 
ant—nothing political—to commend. He spoke 
of the inhabitants, whenever he had occasion to 
allude to them, with pity and compassion; and he 
most devoutly ished te see them placed, as Amer- 
icans, in a condition more congenial to his own 
feelings, and the feelings of every true lover of 
civil and political freedom. The question in this 
point of view will be, Is it proper for Congress at 
this time to recede the parts of the District con 
templated by.the resolutions ? : 5 

He should allude to the expense, in order to give 
an answer to that question—an expense enormous, 
indeed, yet every day increasing, and one which 
threatened to defeat every calculation made to 
ascertain its amount. The time of Congress is 
occupied day after day in trifling Legislative pro- 
visions for this or that particular spot, so incon- 
siderable in size or commercial importance as 
scarcely to furnish a speck in the map of the Uni- 
ted States. But laying this circumstance out of 
sight, he would ask, Was Congress competent to 
legislate for the inhabitants of the District? He 
had. hoped when he first came to Washington 
that they were, but experience had convinced him 
that they were not equal to the task. One day 
they received petitions to make certain provi- 
sions for the benefit of the people of the District, 
and Congress, with the best intentions and dispo- 
sitions, went into the inquiry. After some prog- 
ress made therein, a counter-petition is presented, 
and the House is suspended between two or more 
jarring interests. How much better, then, would 
it be to let these people have recourse to those 
Governments which understand their real views, 
and can adopt measures to ameliorate their con- 
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dition !... Congress is composed of materials too 
heterogeneous ever to do this with any tolerable 
satisfaction. í 

We are told, that, without the consent of the 
inhabitants of the District, they cannot be receded; 
and it is alleged that they are opposed ‘to retroces- 
sion, and are willing to remain under the juris- 
diction of Congress. If they are content in this 
situation, be that to themselves; but. he was ex- 
tremely loth to admit that any set of men could 
voluntarily remain in their degraded situation. 
It was stated that they might be induced to prefer 
this alternative to retrocession, because they had 
vested their all in property in the District. He 
did not discover how the value of property would 
beaffected by a retrocession. He admitted that it 
. would by a removal, but he had no idea of remo- 
val. If that question was before the House, he 
would be the last man to give it his assent; and 
he was willing now to go as far as any member 
to satisfy the inhabitants that a removal shall not 
be the consequence of retrocession. 

We are told the people are happy at present, 
and why disturb their tranquillity ?—that they are 
better represented than any other part of the Union, 
for they may choose the member to whom they 
may think proper to confide their affairs. Let us 
examine thiscireumstance. They haveno rights; 
and is there anything so bewitchingly grateful in 
the sound of ten miles square or Columbian Dis- 
trict to compensate for their humiliation of condi- 
tion ?.. It is true; they may find some alleviation 
in the boasted privilege of choosing from one hun- 
dred and. seventy masters, but they ought to rec- 
ollect that many masters are worse than one. In 
this state of listlessness and affected tranquillity 
I discover strong and weighty reasons for the 
measure now before us—the destruction of the 
source of so contagious an example. . When peo- 
ple around the seat of Government shall be so 
unaccountably indifferent to their best rights, it 
may pervade the surrounding country, and give a 
fashion and. currency to this anti-revolutionary 
doctrine; and though, from the present inhabit- 
ants we may have nothing to hope, let us not 
relinquish in despair the rising generation. 

But we must obtain, say gentlemen, the consent 
of the people of the District, before they can be 
receded. Were they asked at the cession? And 
what consent have they to give? They have no 


rights, and, from the description we have had of | 


them, they are very unfit instructers to the Rep- 
representatives of a free and independent people. 
They may be the proper instruments, indeed,.to 
enslave the balance of the nation; and they have 
already, at their deliberations, taken measures to 
ascertain more accurately their numbers, and adopt 
more efficacious means for carrying their purposes 
into effect. If this language can be used when 
their numbers are so inconsiderable, what will they 
not do when their numbers shall increase! Gen- 
tlemen say we have no right to impair contracts. 
What contracts, I ask, do these resolutions tend 
to impair? They violate no man’s engagement ; 
they take away no man’s property ; they devastate 
no man’s house; they plunder no man’s family. 


Qn the tontrary, they intend the amelioration of 
those who have here sold ther birthrights for a 
mess of pottage, by sending them back to their 
natural parent, who with open arms will receive 
and nurture them with the fondness of an indul- 
gent and tender mother, and not suffer them any 
longer to be supplied by the grudging hand of a 
ervel and hard-hearted step-dame. We are told 
this-measure will lessen the value of property. I 
very much doubt this fact. Who, T ask, will go 
into this speculative calculation upon the rise or 
fall of property ?. Some may give more to live in 
the District; under the Government of the United 
States—others to live under the State Govern- 
ments, in the enjoyment of their political ‘rights. 
The people had, however, hailed the approach of 
Congress with the songs of joy and gladness, and 
it will be cruel to array them with the mantle of 
mourning. Did this joy, I ask, arise, from patri- 
otism or (motives less praiseworthy) the increased 
value of property ? [suspect the latter; and this 
source of their gladness is not to be destroyed, 
Congress will still remain here, and he had already 
declared that he would be the last man in the world 
to advocate its removal. 

Mr. Sioan.—My friend from Maryland (Mr. 
Netson) has observed that it is customary for 
members to express their sentiments on subjects 
under discussion in the House-——not that he ex- 
pected to make one proselyte by his observations. 
I perfectly agree with him, that there is no reason 
to believe that he has, for this plain reason: hè 
has not adduced a single fact in support of his ar- 
gument; but, after exploding all conclusions drawn 
from implication or construction, drew his own 
from nothing else. 

But, Mr. Chairman, under sanction of the afore- 
said custom, and also from a sense of duty, I beg 
the attention of this Committee to some brief ob- 
servations on this important subject. I consider 
it as altogether improper, unfair, and unjust to 
blend a subject under discussion with others not 
even contemplated, and to endeavor to influence 
the minds of members with predictions of certain 
events, yet in the womb of futurity, that may or 
may not come to pass. The end contemplated by 
the ‘present resolutions is neither the removal of 
the seat of Government nor to prevent Congress 
from exercising exclusive jurisdiction over any 
territory, but to reduce the presentquantum. But, 
say the opposers of these resolutions, the proposed 
retrocession of a part of the territory is intended 
as an opening wedge, preparatory to a total retro- 
cession and removal of the seat of Government. 

Mr. Chairman, I do not pretend to a foreknowl- 
edge of any member’s thoughts before they are 
articulated in words; those who have this fore- 
knowledge havea great'advantage over other mem- 
bers who have it not; but I am free to declare that 
my opinion is quite the reverse—believing that 
the retrocession of that part of the territory con- 
templated by the resolutions now under consider- 
ation would have a tendency to continue the seat 
of Government in this place. 

But it has been asserted that we have no right 
to make the proposed retrocession, and from the 
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dictatorial style of the resolutions of thé town of 
Alexandria, and the positive assertions that we 
have heard on this floor that it was unconstitu- 
tional, oppressive, and tyrannical, I expected, from 
the usual accuracy and correctness of the mem- 
ber who made those assertions, (Mr. Dennis.) that 
he was in possession of documents to substantiate 
the fact; but to my-surprise, instead of such doc- 
uments, he has adduced and principally relied on 
‘the Constitution, in which there is not a single 
imperative sentence obligatory on Congress, either 
to receive a cession, or, when received, to conti- 
nue exclusive jurisdiction over one foot of terri- 
tory—the plain and unequivocal language of the 
Constitution leaving it perfectly optional whether 
to receive, and, if received, whether to retain ju- 
risdiction or not. Hence, I conceive that no Legis- 
lative body can be justly charged with tyranny or 
oppression for altering or (if from experience it 
becomes necessary) disannulling their own acts— 
a contra-opinion I consider as altogether uncon- 
genial to. improvement, genuine liberty, and the 
mherent rights of man, and as such, Í hope will 
ever be exploded in these United States. 

Mr. Chairman, the constitutionality and right 
to recede being settled, it turns solely on the prin- 
ciple of expediency. Here let me ask, what ad- 
vantage the United States derives from exercising 
exclusive jurisdiction over that part of the terri- 
tory proposed to be receded? Is not the city suf- 
ficient, even admitting the utility or necessity of 
exclusive jurisdiction ? I conceive that no possible 
advantage can be drawn from a larger quantum 
of territory. Here let me me call the attention of 
the House to the real and obvious disadvantages: 
These are, at least, the loss of the time of one hun- 
dred and seventy-five members of Congress from 
twenty to thirty days annually spent in legislating 
for the District, at an expense of from thirty to 
forty thousand dollars. This enormous expense 
can only be justified upon the principle contended 
for during the late Administration, that “ A public 
debt was a public blessing,” and consequently that 
the greater the debt the greater the blessing. 

But, Mr. Chairman, I do not consider the ex- 
pense as the greatest evil; I consider it as incom- 
patible with the principle of taxation and repre- 

* sentation being inseparable, and counteracting the 
just principle of equal rights set forth in our De- 
claration of Independence, to obtain which the 
noble patriots of America fought, bled, and died ! 
And shall we, whilst thousands are yet living, 
who, at the risk of their lives, obtained for us the 
inestimable blessings of liberty, evince to the 
world that we despise and reject this heavenly 
gift, this celestial treasure, by continuing in the 
centre of the Union, at the seat of Government, 
thousands of our fellow-citizens, deprived of the 
elective franchise, exactly in that degraded situ- 
ation which the noble patriots before-mentioned 
chose rather to suffer death than continue in? I 
hope we shall not. 

Finally, Mr. Chairman, considering the princi- 
ple of exclusive jurisdiction over so large a terri- 
tory dangerous in its tendency, and as contrary 
in its nature, to the liberty and independence of 


these United States, as the frigid to the temper- 
ate zone; considering it as nursing a germ of 
aristocracy in our bosom—as an inexplicable par- 
adox, of liberty supporting tyranny, and as a 
vulture rising in the centre of the Union, to prey 
upon the vitals of liberty—I conceive it a duty 
I owe, not only to my constituents and the pre- 
sent generation, but also for the sake of millions 
yet unborn, to call upon the members of this 
House, if not in our power at present to destroy 
this yet unfledged monster in its infancy, at least 
to clip its wings so close, that if permitted to live 
to mature age, it will be unable to fly upon its 
rey. 
Mr. Jacxson.-——Mr. Chairman: When this sub- 
ject was first presented to Congress during the 
present session, I felta strong predilection in favor 
of the resolutions, and contemplated to give them 
my warmest.support; after the maturest deliber- 
ation I have changed the opinion I had partially 
formed, and with the permission of the Commit- 
tee I will proceed to explain the reasons which 
to my mind have been conclusive in influencing 
that opinion. 1 Pes : 
The question depends upon two propositions. 
Ist, The right to cede; 2ndly, The policy of the 
cession. Upon thefirst point, Iam free to de- 
clare, the clause in the Constitution which has 
been relied on by the gentlemen who have pre- 
ceded me, does not prohibit us from adopting the re- 
solutions. The words, “Congress shall have power 
to exercise exclusive legislation” are not impera- 
tive; a grant of power does not imply a coercion 
to assume its exercise; if it did we should be in 
a monstrous dilemma. Congress, the Constitu- 
tion says, shall have power to declare war, to lay 
and collect taxes, to borrow money, to raise and 
support armies, &c.; yet no man will contend that 
we are bound to adopt these measures indiscrim- 
inately. We search the Constitution in vain for 
the authority to repeal a law; it is an inherent 
right, incident to all Governments; the right to 
repeal, unless expressly prohibited, or unless vio- 
lating or impairing contracts growing out of laws, 
is co-extensive with the power of enacting them, 
and this power to exercise exclusive legislation, 
is conceived in the same terms with the other 
powers given by the eighth section to Congress. 
Mr. Chairman: While JI admit there is nothing 
in the Constitution directly prohibitory of the re- 
trocession, I believe the spirit of that instrument 
would thereby be violated. It is predicated upon 
the sovereignty and indivisibility of the States, 
and the impossibility of dividing them, of trans- 
ferring, or extending their territories, or of ever 
exercising any act of sovereignty over the people 
without their consent. By the adoption of the 
Constitution the people of the United States con- 
sented that a partial transfer should be made to 
Congress of a territory not exceeding ten miles 
square, with its citizens, for certain specified pur- 
poses ; but by doing so they did not authorize Con- 
gress to dispose of them as they might think fit. 
An inference has been made by the friends of the 
resolutions, that the right-of transfer is an implied 
right, because it it is not prohibited. Is thisa true 
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construction -of our charter? — If this is, then 
indeed the great care expended in defining the 
powers of this Government had been worse than 
useless; because it held forth an idea to the States 
who were invited to adopt it, that it was limited 
in its objects... If the right to cede the jurisdiction 
over the District of Columbia is inferred,-because 
no Constitutional barrier exists, the right to cede 
a portion of any State in the-Union may be exer- 
cised likewise. If the Constitution did not repel 
this idea, there is a natural and inherent right in- 
cident to all governments which rejects it. The 
right of the people to be consulted as to the pro- 
priety of transferring the sovereign power over 
them. is a special and a natural right; and social 
and natural rights survive the dissolution and wreck 
of States. By adopting a system of civil policy we 
give up certain natural rights ; but an act of the 
Government transferring the sovereignty over us 
to others, without our consent, would be -totally 
subversive of the fundamental principles of the 
social compact, tyrannical, null,and void. We have 
been told by gentlemen, that precedents may be 
found in our statutes, for the transfer of territory 
without the consent of the people; and have we 
indeed arrivedat that epoch, when precedents once 
established areso much power? Precedentsapme- 
what analogous, made without: opposition when 
the principles involved in them were not examined! 
I hope in God we have not; when we do, then 
adieu to liberty! But the precedents quoted are 
not in point; the transfer of Upper Louisiana to 
the government of the Indiana Territory is not a 
similarcase. .Thatcountry was acquird by treaty ; 
the principles of the Constitution do not apply to 
it; it was not a part of the United States, and did 
not comprehend any_ portion of the people who 
were parties to the compact: and Ido not believe 
that it can even be admitted into the Union upon 
an equal footing with the original States without 
an express amendment to the Constitution for that 
purpose. It would contravene the object of the 
Constitution, for Congress to assume the right of 
admitting Louisiana into the Union, unless au- 
thorized by an amendment for that purpose; as 
much as to admit the Island of Ceylon or any other 
island or continent, whose population would be 
sufficiently numerous to destroy the very princi- 
ples of the Government; therefore the disposition 
of Upper Louisiana by the act of last session does 
not afford an analogous case. 

Thus much’ for the. constitutionality of the 
question. I will now examine whether it is pol- 
itic to make the recession. In approaching this 
part of the inquiry, gentlemen lament in the 
most -pathetic terms the degradation of human 
nature, and the prostration of the principles in- 
culcated by “the rights of man,” in the unwil- 
lingness of the people of this District to accept 
the proffered blessings of a free government. Sir, 
I am disposed to think charitably of these pcople, 
and if possible to find an apology for their con- 
duct, in preference to pronouncing the terrible 
denunciation that they are fit engines of political 
despotism; and I do not believe that their opposi- 
tion to a recession is conclusive evidence of polit- 
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ieal depravity. The people of Alexandria know 
that their influence in tlle State of Virginia would 
be as a drop-in. the ocean. The privileges ex- 
tended to them would be merely nominal; they 
would be an:integral part of the county of Fair- 
fax; which is authorized to-send two representa- 
tives to the State Legislature, and whose repre- 
sentation could not be. controlled by them. Rep- 
resentation governed by population are the funda- 
mental principles of freedom. - In contemplating 
these, they would recollect the county of. War- 
wick with a white- population of: (I.think) 635 
white inhabitants, which has an equal represent- 
ation in the popular branch of the Legislature 
with Frederick, containing 24 or 25,000. War- 
wick, charged with a land tax of $349 13, which 
has an equal representation with Harrison, whose 
land. tax is $5,515 85, per annum! What would 
be said to a proposition giving the State of Dela- 
ware an equal representation on this floor with 
New York, Pennsylvania,-or any other of the 
great States in the Union? Yet a much greater 
inequality exists in the representation in Virginia. 
By the Virginia laws the poor man is compelled 
to labor as many days in repairing and improving 
the highway as his rich neighbor, not owning 
slaves, possessed of a princely fortune; and he is 
also compelled to pay an: equal sum annually to 
defray the county charges, and for the mainten- 
ance of the poor. These monsters, ia what we 
calla Republican system, exist in the constitu- 
tion and government of Virginia; and with these 
facts, which have been more sensibly felt by the 
people included in the territory west of the Po- 
tomac than the darkness which pervaded the land 
of Egypt in the days of Moses, we are told that 
their refusal to join their destinies with Virginia 
is conclusive evidence of a penchant for politi- 
cal despotism. But, Mr. Chairman, notwith- 
standing what I have stated, I should be disposed 
to join those who have depicted their miserable 
and abject condition in such glowing colors, if 
the question propounded to them were: Will 
you consent to remain forever without a repre- 
sentation, and the inestimable right of suffrage, 
in preference to annexation to Virginia? Sir, 
this is not the prospect before them. They ex- 
pect a local Legislature—a free representation—. 
a government given by the generous feelings and 
liberality of the States and of Congress; and if 
it be necessary, I have no doubt they will, by an 
amendment to the Constitution, permit them to 
realize these expectations. This disposition may 
induce them to remain even longer in their pres- 
ent state, encountering all its temporary evils. 
Gentlemen say it is politic to recede, to avoid the 
great trouble and expense of legislating for the 
District. I acknowledge they are great, but they 
can be better avoided by giving a local Legisla- 
ture than by the adoption of the resolutions. 
They contemplate retaining the jurisdiction over 
the City of Washington. For what purpose? 
Certainly for the purpose of relieving their wants 
by legislating for them. And where, I will ask 
you, sir, is the mighty difference between the 


trouble of legislating for a district of ten miles 
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square, and a district of. four miles square, the 
size of the City of Washington? Their general 
laws must be the same, and the only difference 
consists in the passage of a few more laws for 
local purposes. An additional, and to my mind, 
important consideration is, that by the measure 
we shall have to continue these people included 
in the city, much longer in the state they now 
are, as they alone are incapable of supporting 
the expenses of a subordinate government. Mr. 
Chairman, stability, of all things, is most desira- 
ble. The enemies of the republican system have 
predicted that the want of it will produce con- 
vulsions in the body politic—the certain precur- 
sors of its dissolution. By giving into instability, 
national faith and national convenience become 
convertible terms; all confidence in the Govern- 
ment will be lost—its credit. at home and respect 
abroad will be destroyed, and it will be the re- 
proach. of all nations. ‘By instability we shall 
become the prey of despotism, and then republi- 
can America will give the awful example to the 
world, that in-the very age she achieved her lib- 
erty she also bore’testimony of its incompatibil- 
ity with the degenerate state of man. It is al- 
ways impolitic to do injustice. The value of 
property will be diminished by the recession. 
Admit this year that the argument of the propri- 
ay of receding on account of the great trouble 
of legislation be a good one. Next year an argu- 
ment more substantially correct, and verified by 
the feelings of every member, may likewise be 
urged, and Congress called upon to remove to 
Baltimore, Philadelphia, or New York. The es- 
tablishment of the Government here is a part of 
the same system with the location of the ten 
miles square; they depend on the same princi- 
ples—the Constitution is not more explicit in the 
one case than the other. Admit the right to re- 
cede, the right to remove is also admitted. The 
propriety of the measure has indeed already been 
contended for. The people associate the two 
ideas, and if they believe that Congress ever will 
remove, whether they do or not, its effect will be 
the same. Congress, in the act of acceptance of 
jurisdiction, declared that this ten miles square 
should be the permanent seat of Government. 
The people considered the faith of the nation 
pledged that the Government should conduct its 
operations here; and under it, in many instances, 
they vested all their fortunes in city property. 
Now to remove, or by any other.act to injure the 
value of property, would bean act of injustice. 
There is no difference in principle between an in- 
jury done to one, and that inflicted on a whole 
nation. The smallest animalcule feel as much 
pain in expiring as the Brobdingnagian giants. I 
will never give my consent wantonly to sport 
with the rights and feelings of this people, and 
therefore shall vote against these resolutions. 

‘The Committee now rose and the House 
adjourned. 


Wepnespay, January 9. 
Mr. Taompson, from the committee appointed, 
presented a bill making an appropriation for com- 


pleting the south wing of the Capitol at the City 
of Washington, and for other purposes; which 
was read twice, and committed toa Committee of 
the Whole on Friday next. 

A message from the Senate informed the House 
that the Senate have passed the bill, entitled 
“An act to amend the act entitled ‘An act for 
the government and regulation of seamen in the 
merchants’ service,” with an amendment; to 
which they desire the concurrence of this House. 


DISTRICT OF COLUMBIA. 


The House again resolved itself into a Com- 
mittee of the Whole on a motion “to recede to 
the State of Virginia and Maryland the jurisdic- 
tion of such parts of the Territory of Columbia 
as are without the limits of the City of Washing- 
ton.” 

Mr. Lucas.—After having heard the question 
under‘consideration so extensively and ably dis- 
cussed, I rise with the greatest diffidence; indeed, 
I do rise, not so much in hope to throw light as 
to justify the vote which I intend to give. 

That I may preserve perspicuity, I shall inves- 
tigate the following points in their proper order. 
Has Congress the Constitutional power to cede 
to the States of Maryland and Virginia part of 
the District of Columbia? Has Congress the 
power to cede it without the consent of the inhab- 
itants of the parts intended to be ceded? Is it 
expedient to make that cession, both with respect 
to the United States and with respect to the in- 
habitants of the parts intended to be ceded ? 

The power vested in Congress by the Constitu- 
tion to accept a district not exceeding ten miles 
square, to become the seat of Government, is a 
power which appears to stand on a perfect level 
with all the other powers enumerated in the 
eighth section of the first article ; it is as optional 
to Congress to accept or not accept a district not 
exceeding ten miles, as to lay or not lay duties, 
imposts, or excises. There was a seat of Govern- 
ment before the District of Columbia was in ex- 
istence, and there may be a seat of Government 
after the District of Columbia may have ceased 
to exist. If it be urged that, inasmuch as there is 
not in the Constitution an express delegation of 
powers to cede the district, Congress cannot cede 
it. I shall be told that, as there is no express 
power delegated by the Constitution, to repeal 
laws laying impost or excise, Congress cannot re- 
peal such laws. This argument proves too much, 
to prove anything. My apprehension of the power 
of Congressis, that whatever it has the power to 
do, it hath the virtual power to undo; indeed, 
without that power Congress could not change 
its operations with cireumstances, nor improve the 
system of legislation. i 

The next question is this: Has Congress the 
power to cede a part of the District of Columbia 
without the consent of the inhabitants of that 
part? “This point leads toa previousone. Could 
the Legislatures of Virginia and Maryland origi- 
nally cede to Congress‘a-part of their States not 
exceeding ten miles square, without the consent 
of the inhabitants of the parts ceded? I believe 
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that ‘those Legislatures had not that power. It 
ought tobe remembered that the’ inhabitants of 
the District of Columbia, although they have 
been represented, in the course of the debates, as 
men in aistate of degradation, were a part of the 
people who, in the preamble of the Constitution 
of the United States, did express themselves in 
the ‘following maaner: “ We, the people of the 
‘United States, in order to form a more perfect 
‘ union, establish justice, insure domestic tranquil- 
‘ lity, provide for the common defence, promote the 
‘ general welfare, and secure the blessings of lib- 
‘ erty to ourselves and our posterity,” &c. The 
right of being represented in the Legislatures of 
their ‘respective States and in Congress, was the 
right of the inhabitants of the’ District of Colum- 
bia, at the time they were component parts of the 
States of Virginia and Maryland. Those bless- 
ings of liberty were secured to them and their 
posterity by their respective State constitutions, 
and by the Federal compact. How, then, can it 
be conceived that the Legislatures of Virginia 
and Maryland had the power to give them away, 
to. become subject to the “ Executive legislation 
of Congress in all cases whatsoever ;” that is, to 
be deprived of their elective franchise and right 
of representation? How can it be conceived 
that the Legislatures of these States, that are 
the creatures of the Constitution, had the power 
to bereave Americans of the most valuable rights 
that the Constitution of their country guaranty 
to them? It is the comfort and pride-of an Ame- 
rican, that no power on earth but his own can de- 
prive him of his Constitutional rights; this is a 

rinciple self-evident. But it is urged, that the 
inhabitants of the District of Columbia, notwith- 
standing this, are actually subject to Congress, 
without elective franchise. This I grant. But 
if they are so, itis by their consent, without which 
the cession could not have been legitimate. Thus 
it has been their pleasure to barter their elective 
franchise for pecuniary advantages, or other con- 
siderations arising from being within the bounds 
of the seat of Government. It is evidently a mat- 
ter of choice on their part, and they have been 
put in that situation neither by violence nor con- 
quest. To those who contend that the Legisla- 
ture of Maryland and Virginia were of themselves 
as competent to make the cession to Congress as 
Congress was competent to accept, I beg leave to 
observe that, yet, as by those acts, the right of 
elective franchise of the inhabitants of the parts 
ceded would have been virtually defeated; this 
bringsme back to my former position, that the ces- 
sion made by Maryland and Virginia could not 
be legitimate-without'the consent of the inhabi- 
tants of the parts ceded, otherwise the Constitution 
would give power to invade liberties which, at 
the same time, the Constitution intended ‘to se- 
cure. This consent was given by acclamation ; 
even the women and children of the district re- 
joiced on that occasion. Hence, the consent of 
the inhabitants of the district having been neces- 
sary to render the cession legitimate, and that 
consent having been given, a contract exists be- 
tween them and Congress; a contract may exist, 


and does generally exist, between the governors 
and the governed; the protection and subjection 
are reciprocal obligations even in monarchies, 
The whigs of England contended, in 1688, that 
James Second, had violated the original contract 
between him and his ‘people, a contract which 
nobody pretended to be reduced to forms and 
written, but which, nevertheless, was binding, 
and derived its force from the relations necessa- 
sarily existing between the monarch and the 
subject. : l 

Certainly, Mr. Chairman, the inhabitants of this 
districtare‘not in a worse situation than subjects 
are under a monarchy ; yet a worse treatment’is 
offered to them; by the present resolutions. they 
are to bereceded against their consent to Maryland 
and Virginia. The word recession heretofore un- 
known in a contract, is introduced in the resolu- 
tions, I suppose, to soften or put the affront offered 
to the people of this district under disguise; by 
this intended recession, they are to be transferred 
as a bale of goods; and if they can be transferred 
to Maryland and Virginia, they may be transfer- 
red to Vermont and Georgia; for the acts by 
which they have been severed from Maryland 
and Virginia are perfect and complete ; and what 
is termed a recession in those resolutions is as 
completely a transfer: as if the district had never 
been a part of Maryland and Virginia. But a 
gentleman from Virginia has told us that, by the 
cesgion and acceptance, Congress is omnipotent 
over the district; for my part I am at a loss to 
find the reasons that can justify such an assertion ; 
the Constitution gives Congress the power “to 
exercise exclusive legislation in all cases whatso- 
ever over such district.” How ean it be said that 
exclusive legislation and omnipotence are convert- 
ible terms ? 

Under the monarchy of France, before the 
revolution, the King did exercise exclusive legis- 
lation; yet he-could not make a transfer of the 
monarchy. By fundamental laws, it was descend- 
ible in a lineal succession, and not otherwise. 
Had the dynasty been extinguished, the three 
estates of France would ‘have been the sole au- 
thority competent to make the choice of a new 
dynasty. Thus, the people of France, although 
under the exclusive legislation of their King, were 
vested by the fundamental laws of the monarchy 
with an eventual political right. The exercise of 
a power, and the power itself, are then obviously 
two distinct things. 

Believing that I have proved that the consent 
of the inhabitants of the district was necessary to 
legitimate the cession made by the States of Vir- 
ginia and Maryland; it being also notorious that 
such a consent has been given,and that an im- 
plied contract exists between the inhabitants of 
the district and the people of the United States, 
they have a right to the protection of Congress, 
as Congress has a right to their obedience. "I'hese 
mutual obligations cannot, in my opinion, be de- 
feated, but by mutual consent, or at least, if Con- 
gress should find it inconvenient to exercise the 
power of legislation over the district, the terms 
of submission, on the part of the inhabitants of 
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the district, and also reason and justice, require 
that they should be restored to: themselves, and 
not be an object of transfer. The right of a guar- 
dian over an orphan: is a species of jurisdiction 
and government; yet a guardian cannot transfer 
his right to another. If he finds it inconvenient 
tO discharge his duties he may resign. It is the 
right of an orphan, if he has attained the age of 
discretion, to choose his own guardian. The 
feudalists themselves acknowledge that the rights 
of patronage, of church jurisdiction, and. other 
feudal honors, are not transferable, unless as a de- 
pendence of a glebe or manor. . The transfer of 
jurisdiction intended by the resolutions before 
the Committee is less justifiable than if it had 
originated in feudal principles; it is neither a 
dependence nor appurtenance of any glebe or other 
object susceptible of transfer. 

Among others, two gentlemen from Virginia 
have told us that the inhabitants of the District 
of Columbia are in a state of political annihila- 
tion; that they- possess no right; that they are 
unconstitutionally at the discretion of Congress. 
Iam one of those that cannot give my assent to 
these positions. I believe that they possess politi- 
cal and civil rights, which Congress has no power 
to abridge or impair. I believe that Congress 
and they are mutually bound by moral obliga- 
tions. The exercise of exclusive legislation over 
the district by Congress, not having been intro- 
duced by violence or conquest, cannot be, conse- 
quently, of a despotic kind. It necessarily par- 
takes of the qualities of the. power of legislation 
commonly exercised by a political and civil au- 
thority. The power which the Constitution au- 
thorizes Congress to exercise is defined; it is to 
exercise exclusive legislation. This exercise is 
no more, as I have already said, than the use of a 
power, and by no means the ownership of that 
power. If the right of ownership is not vested 
in Congress, it remains in the inhabitants of the 
district; thus far the people of the district possess 
a political right; this consequence arises fairly 
from the premises, and is perfectly congenial with 
the elements of American polity. 

The inhabitants of the district possess also civil 
rights; for the exercise of the power of legisla- 
tion vested in Congress is generally qualified by 
the declaration of rights, introduced in the amend- 
ment to the Constitution: “Congress shall pass 
no law respecting an establishment of religion,” 
&c. This restriction applies to all laws what- 
ever: a law passed by Congress for the govern- 
ment of this district is not less a law of Congress 
than a law passed by Congress for the govern- 
ment of the United States—hence, the people pos- 


those people to part with theirs, and the Consti- 
tution of the United States has authorized them 
to do so. Taste has no criterions: “ San quemque 
trahit voluptas. The people of this district are in 
sucha situation as had been foreseen and intended 
by the good and great men who framed the Con- 
stitution of the United States. To find fault with 
the situation of the people of this district, in point 
of principle, is to find fault with the Constitution. 
Were I so tender for their rights as some gentle- 
men.appear to be ; were I conscious that the man- 
ner in which they are governed is of a pernicious 
example. to the people of the United States, I 
should endeavor to apply a radical remedy. I 
should move.an amendment to the resolutions, 
by including also the city; for, in principle, the 
evil remains the same, if the district be continued 
within the bounds of the city. - 

‘A cannot, for my part, carry my philanthropy 


/ wh f 
4o far as to enforce upon persons privileges which 


they do.not wish to have. A man who. lives in 
Turkey would not thank us for dragging him 
into our free country... I -do not think I- should 
have relished the liberties-of America, if I had 
been taken from France by force, and brought 
here against my own will. . Our choice is a neces- 
sary ingredient in our enjoyment; but if the two 
gentlemen from Virginia feel such tenderness for 
the rights of others, and are so fond of extending 
the elective franchise, let their charity begin at 
home; there they will find a full opportunity 
to extend and improve the system of represent- 
ation. 

Mr. Chairman, were I an inhabitant of the Dis- 
trict of Columbia, having but a small. property, I 
think that I should be very little anxious to better 
my condition by going to livein Virginia. [know 
that my political influence would be there merely 
nominal ; I know that whatever my moral worth 
might be, I could not stand iñ competition with 
those who possess that kind of property which is 
entitled to representation. I know that my occu- 
pation and habits would keep mea stranger among 
my neighbors, and render my situation uncom- 
fortable, perhaps disgusting. 

Had Congress the power to refuse to legislate 
over the District of Columbia; nay, had it the 
power to cede that district to Maryland and Vir- 
ginia, would it be expedient to doit? for my 
part, I avow that I do not see a great utility in the 
Constitutional provision, which authorizes Con- 
gress to accept a district. Iam one of those who 
beljeve that the safety and independence of Con- 
gress must rest upon their regard to the true in- 
terests of the people of the United States, and the 
virtue and spirit of that people. -I believe that 


sess civil rights. As to moral rights, no society ; when these things shall be wanting, it is idle to 


can exist without them, unless in a momentary 
struggle of revolution. These rights are recipro- 
eal and obligatory upon moral agents, either in a 
Single or corporate capacity. 

Mr. Chairman, I must confess, however, that 
the situation of the inhabitants of this district is 


not such as I-should like to be in. No pecuniary, 


advantages could ever induce me to part with my 
elective franchise; but it has been the pleasure of 


think that the District of Columbia can make up 
the deficiency. However, the sages who framed 
the Constitution thought that a district might be 
useful. The Congress that did accept the district, 
and the several Congresses that did let it exist, 
are authorities of great weight and respectability. 
I feel averse to undo what a future Congress can- 
not do again. If we cede to Maryland and Vir- 
ginia any part of the District of Columbia, is it 
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to:be-expected, in case another Congress should 
wish to-have those parts restored, that Maryland 
and. Virginia, after having experienced the versa- 
tility of the present Congress, would consent to 
make-another cession? It plainly appears to me 
that, if the resolutions. now before: the Commit- 
tee be-adopted, any future Congress will become 
virtually disabled trom-restoring the district to its 
present extent. This unavoidable consequence 
adds, in my mind, importance to the question. 
Those that will sit within these walls next year 
will havea more reeent evidence of the people’s 
confidence than that which we now possess.— 
Would it not be more. prudent to leave them the 
opportunity of exercising their opinions upon 
these: resolutions 2 : 
; As to:the expediency of the contemplated ces- 
sion, so far as‘it relates to the inhabitants of the 
district, I shall’ not undertake to say anything. 
They ‘know much better than I do what. suits 
thems.and if it was their interest to be ceded 
again, we would have seen them offering here 
their consent, or petitioning for the cession. 
Mr. Tuatcuer was opposed to the motion for 
a recession, and he had heard only two reasons 


urged in favor of the measure; that the exercise 
of exclusive legislation by Congress over the Dis- 
trict of Columbia was attended with an undue 
expense of the public money, and occupied so 
much oftheir time, that the business of the Union 


was interrupted. and put to a stand by the inter- 
ference of the local concerns of this place. This 
statement he did not. believe to be perfectly cor- 
rect; no-doubt some of their time was taken up, 
but:he would leave it to every gentleman to say, 
whether, if they had even more business before 
them than they had, there was not time enough 
totransact it. T'he House usually sat from eleven 


o’clock until three; but it must have been fre- 


quently observed, that the adjournment took place 


much earlier for want of business to employ 
them... But he was not an advocate for the pres- 
ent. mode of conducting the business of the dis- 


trict; it would perhaps be a better way to give 
them-a subordinate government, controllable hy 
Congress; or a committee of Congress might be 
appointed for the purpose. He did not see that 
the complaint of too much legislation was well 
founded, in anything that had taken place during 
the present session. If the little labor they had 
to perform was too great for them, what must the 
labor of: their predecessors have been, who had 
passed.all the laws in existence for the govern- 
ment of the district, and yet he had never heard 
any complaint made by them on the ground now 
taken; they knew that the Constitution enjoined 
upon them the duty of exercising exclusive legis- 
lation over the ten miles square, and they per- 
formed it with patient attention. 

His mind revolted at the idea of recession. 
Gentlemen had contended that the powers exer- 
cised over the people of Columbia, were deroga- 
tory of, and inconsistent with, the principles of 
free government. Yet, what does this motion for 
recession propose? Why, to transfer them and 
the territory away, in the manner practised in 
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Russia, in the transfer of provinces or manors 
transferring the vassals with the soil. ‘This may 
be truly called derogatory to the principles of 
freedom. - Nor is- this all; for you do not trans- 
fer them merely without their consent, but in the 
face of their serious: remonstrances against the 
transfer. 

When he considered the doubts which had 
been suggested, as to its being Constitutional or 
not, he declared that such a circumstance would 
decide him to vote against the measure, and he 
supposed it would decide the vote of every mem- 
ber who was not fully and clearly satisfied that 
Congress possessed, under the grants of the Con- 
stitution, the power of recession. But, if we have 
a Constitutional right to recede the jurisdiction, 
we may transfer it to whom we please; but such 
a measure being merely an act of Congress, could 
not bind up the hands of a future Congress to as- 
sume the power over it at some future day; and 
if the parts of the District were severally given 
to the States of Maryland and Virginia, what is 
to prevent them from giving the whole back 
whenever Congress might require it? From this 
view of the case, he did not see that the members 
in favor of recession were likely to fix it on any 
durable foundation. 

A gentleman from Pennsylvania (Mr. Finp- 
LEY) had contended that, unless Congress was re- 
stricted by the Constitution from receding this 
territory, Congress possessed the right, as essen- 
tial to their exclusive legislation. He, for his 
part, considered the converse of this proposition 
to be the truth; and gentlemen were bound to 
show that part of the Constitution which gave the 
power now contended for. If they cannot show , 
this, their right may be doubted, and under such 
eircumstances the safer mode of proceeding would 
be to reject the resolutions. 

He was further of opinion that the inexpedien- 
cy of the measure was of itself sufficient to in- 
duce the Committee to lay it aside. It had been 
stated, and he knew the facts to be true, that at 
one time the old Congress had been pent up in 
the house in which they were sitting by a party 
of soldiers, and at another time insulted by an as- 
semblage of the people. Such circumstances as 
induced those outrages upon the National Gov- 
ernment may occuragain; but if Congress retain 
the power of exclusive jurisdiction they may, by 
a prudent caution, prevent these effects. The 
circumstances which he had mentioned, laid the 
foundation for granting, in the Constitution, the 
power alluded to; and while the nature of man 
continued the same as heretofore, he believed it 
would continue to be a regulation wise and expe- 
dient. He could enumerate several cases, such, 
for instance, as a contested Presidential election, 
in which the danger of sitting in a large city 
made independent of the control of Congress 
would be imminent; but he would forbear, as it 
would be as well understood as if expressed. He 
concluded with expressing his disapprobation of 
the present resolutions. 

Mr. Taceart.—Mr. Chairman: As considera- 
ble time has been already spent on the question 
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under consideration, it is not my intention to de- 
tain the Committee long; butas it is one of very 
considerable magnitude, and one upon which 
there seems to be a disposition among members 
to express their sentiments, and not content them- 
selves with barely giving a silent vote, I crave 
the indulgence of a few minutes, while I state 
some difficulties which are still in the way of my 
voting in favor of the resolutions for a recession, 
unremoved by the discussions which have taken 
place. Gentlemen who advocate the resolutions 
now before the Committee, disavow an intention 
to do anything which may pave the way for the 
removal of the seat of Government from this 
place, or weaken the confidence of either the citi- 
zens of the District, or of the United States at 
large, in their belief that it will continue to be 
permanent. I am disposed to give full faith and 
credit to the sincerity of gentlemen making this 
declaration; but permit me to observe that the 
belief that the permanent. continuance of our 
National Government at the City of Washington 
will not be affected-by the recession, can be found- 
ed on nothing butconjecture. That it would ma- 
terially affect the probability of such a permanency, 
and even prove an important inchoate step towards 
a removal,is also a matter of conjecture, which ap- 
pears to me to be founded on quite as great a de- 
gree of probable evidence as the other, and so long 
as I retain this apprehension I cannot vote for the 
resolutions. So long as human nature continues 
what it is, and has always been, we may natural- 
ly expect that three rival places in the situation 
of Alexandria, Washington, and Georgetown, 
when owing allegiance to, and protected by, the 
immediate jurisdiction of three distinct, independ- 
ent sovereignties, would be much more likely to 
enter into and prosecute measures mutually to 
cramp and injure the prosperity of each other, 
than when under the immediate control of the 
same sovereign authority, disposed to do justice, 
and render protection equally and impartially to 
them all. 
Should such a disposition prevail, while they are 
under distinct sovereignties, the probable conse- 
quence would be, either that one would obtain 
such an ascendancy as to cause the others to sink, 
or that they would mutually weaken and injure 
each other. Should Alexandria, for instance, gain 
such an ascendancy as to cause this city to dwin- 
dle and come to nothing, a removal of the seat of 
Government, though not contemplated at pres- 
ent, might soon become a matter of necessity, and 
not of choice. Should sucha necessity arise, and, 
notwithstanding all the plausible arguments I have 
heard urged to the contrary, should the proposed 
recession take place, I cannot viewitas an unim- 
portant step towards that event; so many and dif- 
ferent, and even clashing, are the local interests, 
and such the variety of manners and habits in the 
United States, which are constantly increasing 
with our extended and still extending population, 
that the fixing of another seat of Government 
might, and probably would, materially affect the 
Union itself. As T hope not only to see the union 
of the States to continue during my time, but 


that it may descend unbroken to ages yet unborn, 
I cannot vote for a measure which has, in my 
view, a remote, or even a conjectural, tendency 
to affect it. 

I find also a Constitutional difficulty in the way 
of the recession, which has not been, to my ap- 
prehension, satisfactorily removed, by all the va- 
riety and ingenuity of argument, and all the la- 
bored discussions I have heard on the subject. I 
shall not again repeat that clause of the Consti- 
tution which has been already so often recited 
and commented upon by gentlemen on both sides 
of the present question. I only observe that, al- 
though the members composing a particular Con- 
gress are constantly changing, and Congresses, as 
distinguished into first, second, third, &c., follow 


each other in succession, yet the Constitution 


contemplates the Congress of the United States 
as being permanent, or immortal, if the expression 
may be permitted. When the Constitution says 
that Congress shall have jurisdiction, or. the ex- 
clusive right of legislation, over a district of terri- 
tory not exceeding ten miles square, it is not the 
particular Congress for the time being, but Con- 
gress generally, the permanent. Congress of the 
United States, which is meant. I see not, there- 
fore, that the present Congress possess the right 
to recede the territory so as, in any manner of 
way, to affect the right of their successors, or to 
hinder a future Congress, the next if you please, 
from reassuming the jurisdiction the first day of 
their session. Without granting the correctness 
of the position, yet admitting, for the sake of the 
argument, the first proceedings of Congress, in 
accepting the cession of the territory from the 
Legislatures of Virginia and Maryland, and as- 
suming the jurisdiction over the same, to stand 
on the footing of mere Legislative acts, repealable 
at any time, at the pleasure of the Legislature, 
and that they did not partake of the nature of a 
Constitutional provision, or an irrepealable con- 
tract, even this would not, in the present in- 
stance, remove the difficulty from my mind. The 
Constitution vests Congress with the power of es- 
tablishinga uniform system of bankruptcy through- 
out the United States. I single out this instance 
in particular, because I have already heard fre- 
quent allusions made to it, in the course of the 
debate, and because certain recent transactions 
must render that subject familiar to the minds of 
almost every member of the Committee. Agreea- 
bly to this provision, some years ago, a bankrupt 
law was enacted. Congress, at their last session, 
saw fit to repeal that law, and I believe it was 
done with great propriety. But will any person 
assert that Congress possessed a Constitutional 
power to pass a law, affecting the proceedings and 
decisions which had already taken place, and been 
carried into effect under the law which they had 
seen fit to repeal, or to restrict a future Congress 
from either re-enacting, at pleasure, the same law, 
or framing another statute to the same effect? I 
believe this will not be asserted. But, by the 
resolutions on the table, it is contemplated to 
alienate from every succeeding Congress, that 
right of jurisdiction now vested in Congress by 
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the Constitution of the United. States; an act 
which cannot but materially affect the proceed- 
ings which have taken place during the continu- 
ance of the session. It appears to me, therefore, 
difficult for the warmest advocates for the resolu- 
tions to prove that Congress possess any Consti- 
tutional power to make such a permanent reces- 
sion of this territory as can, in any way, affect or 
impair the right of the next, or of any future, Con- 
gress to reassume the jurisdiction, whenever it 
shall be thought proper. I believe there are sev- 
eral powers vested in Congress by the Constitu- 
tion of the United States, which have never yet 
been carried into effect, and probably may not 
for many. Fears to come, if ever. But will any 
member of this Committee assert that the present, 
or any particular, Congress has a right to pass 
a law declaring that. these provisions of the Con- 
stitution shall not be carried into effect ın future? 
I believe it will not be presumed that Congress 
possesses any such power. 

Much has also been said about the expedi- 
ency and necessity of the proposed recession, and 
a variety of arguments have been urged which, 
if they prove anything, it is only that the resolu- 
tions are inadequate to the contemplated object. 
This expediency or necessity, is grounded princi- 
pally on two points, viz: In order to restore them 
to their natural and political rights, and to save 
Congress the trouble, and the nation the expense, 
of legislating for the territory. We have. heard 
much ingenious declamation about the restoration 
of the citizens of Columbia to certain political 
rights of which they ‘have been injuriously de- 

rived by the act. of cession, and such an affect- 
ing picture has been drawn of the present state 
of their degradation and vassalage, as would lead 
us to believe that their situation more nearly re- 
sembled that of the slaves of a Turkish Bashaw 
than that of citizens of the United States. Should 
a stranger be suddenly transported within these 
walls, and know nothing of the situation of the 
inhabitants of the surrounding district, only what 
he learnt from the picture drawn in certain dis- 
cussions on this subject, what a scene of wretch- 
edness would be pictured before his imagination! 
Would he not almost expect to have his ears as- 
sailed with the harsh grating sound of fetters and 
the clanking of chains, on going out into the 
streets; or, if there was so much liberty left as to 
permit their departure, to see the wretched inhab- 
itants flying in every direction from this land of 
tyranny and oppression, this worse than Egyp- 
tian bondage, to the surrounding Edens of free- 
dom and happiness? But, on making a tour 
through the District, how great would be his sur- 
prise to see the citizens of Columbia contented, 
free, and happy ; to see the various classes of civ- 
jlized society, the man of fortune, the merchant, 
the tradesman, the husbandman, and the laborer, 
each one quietly pursuing his respective occupa- 
tion, and each enjoying the fruit of his labor, un- 
der the protection of mild and equitable laws. 
Attached as Lam to the rights of man, and the 
principles of civil and political liberty and wishing 
that those rights may be extended to every nation 


on the globe, capable of appreciating and. enjoy- 
ing them, I am not fully possessed of the proprie- 
ty of doing an act, doubtful, at least, by the Con- 
stitution of the United States, for the purpose of 
restoring people to certain abstract rights, contra- 
ry to their wishes, and against their warmest re- 
monstraoces. Even the.servant under the Jew- 
ish law, who had such an attachment to his mas- 
ter as to wish to remain in his present situation, 
was not compelled to go out free. Congress has 
been represented as standing in the relation of a 
master to this District. If this is correct, it is 
some consolation that, by evidence so irresistible, 
it appears to have hitherto proved a good master 
at least. ne 
Being, I trust, as real a friend to the rights of 
man as any member on this floor, and wishing to 
extend, rather than abridge, those rights, I think 
it needless at present to enter into any dissertation 
on that subject. But if we confine political rights 
to the right of suffrage only, although I duly ap- 
reciate that right, and wish it extended as far as 
is consistent with the greatest political good of 
society, yet I hope I shall not be accused of nour- 
ishing a germ of aristocracy, or of harboring a 
vulture, either fledged or unfledged, in my bosom, 
when I express my belief that there are other 
rights of equal, if not of greater, importance; I 
mean that life, liberty, and property, be, protected 
by mild and equitable laws, faithfully and impar- 
tially executed. No man who enjoys these privi- 
leges in their full extent, can be considered as 
enslaved or degraded. These rights are univer- 
sal; they are the property of free citizens of all 
classes ; but the right of suffrage can only be ex- 
ercised by a part, and the extension of it in the 
several States is unequal. The modification of 
this right is different in the adjoining States of 
Virginia and Maryland. But I have no satis- 
factory evidence that the essential privileges. of 
freemen are better secured to the citizens of Ma- 
ryland than they are to those of Virginia. There 
ìs a small variation in the modification of this 
right, between the States of Massachusetts and 
New Hampshire, but I believe it will hardly be 
asserted that the citizens of New Hampshire are 
more free, and have their liberties more secure 
and better protected, than the citizens of Massa- 
chusetts. But in every State certain modifica- 
tions of that right have been deemed necessary. 
In all the States, that sex which is formed by. 
nature to be the ornament of society, and which, 
in every kingdom, state, or nation, forms half, or 
nearly so, of the whole population, is excluded. 
Of the male population, those under twenty-one 
years generally form more than one half; these 
are also excluded. If to these classes we add 
various other individuals of several descriptions, 
who are excluded, it will, I presume, appear that 
considerably less than one-fifth of the whole pop- 
ulation enjoy the right of suffrage in those States 
wherein that right is farthest extended. But will 
it be said that the remaining four-fifths or upwards, 
are in a degraded situation, stript of all privileges 
and destitute of the invaluable blessings of a free 
government, or that they have not equal security 
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for life, liberty, and property? I trust it will not. 
I farther observe that, so far as the actual pro- 
ceedings of Congress in certain cases express their 
sentiments correctly, it does not appear to be their 
opinion that the right of suffrage, and of framing 
and organizing a Government by their own im- 
mediate representatives, is, in every case, neces- | 
sary for the security of life, liberty, and property. | 
In the Territories of the United States, for exam- 
ple, i. e., those parts which are not so far advanced 
in population as to obtain a State constitution, 
their government is organized immediately under 
the direction of the President of the United States. 
Their rulers can feel but a small degree of indi- 
vidual responsibility to the people over whom 
they are placed, and the immediate responsibility 
of the President himself is still less, and, from | 
local distance, or other causes, even his control | 
over the agents of his own appointment, is some- 
what remote. Ifa President of the United States 
is not, in these circumstances, deterred from acting 
tyrannically, by his regard to the maxims of sound 
policy, by his attachment to the. Constitution: of 
the United States, the spirit and genius of our 
Government, and by his sacred oath, and his re- | 
sponsibility to the nation at large, he will fecl but 
very little check arising from his responsibility 
immediately to the citizens of the Territories. It | 
will not, I believe, be admitted that they are in a | 
state of political non-existence, that their rights 
are sported with, that either their lives, liberties, | 
or property, are insecure, or themselves slaves. In | 
passing the act last session of Congress for the | 
overnment of the ceded territory of Louisiana, 
it did not seem to be the sense of the House that 
this particular description of political rights was, 
in all cases, necessary. But will it be admitted | 
that the inhabitants are hereby deprived of eve- | 
rything essential to freedom, and that all that is 
worthy of preserving is rendered insecure? No, | 
Mr. Chairman, this will not be admitted. Though 
sincerely wishing that, as soon as it can be done 
consistent with a Constitutional provision and | 
the plighted faith of Government, the right of | 
suffrage, as it respects the several branches of | 
Government, may be as liberally extended to the 
citizens of Columbia as to other parts of the Uni- | 
ted States, yet, permit me to observe, that if any | 
people can be secure under the temporary sus- | 
pension of this description of political rights, we | 
would naturally expect it to be the case of 2 


who are immediately under the fostering care of 
the Legislature of the United States. I see not 
what motive those who are, by their station, guar- 
dians of the Constitution of the United States, and 
the liberties of the Union, can have to oppress the 
citizens of the District of Columbia. Congress, 
itis true, possess a physical power to violate the 
Constitution, and to enact an oppressive statute 
which may operate injuriously against this Dis- 
trict: ` So they possess the same kind of power to 
passa law which may be oppressive to either of 
the States of Georgia or Vermont. In this case, 
should the Representatives of Vermont, for in- 
stance, not be. deterred from voting for a law to 
oppress the State of Georgia, by their fidelity to 


But is 
there any more danger that a statute, intention- 
ally oppressive, would be sanctioned in the one 
case more than the other? Besides, although the 
District of Columbia has no immediate represent- 
ative on this floor, yet it has now, and as long as 
it continues to be the seat of Government, will, 
from its contiguous situation, probably retain vir- 
tually as efficient a representation as any portion 
of territory of equal extent and population within 
the United States; nay, it probably has now, and 
will maintain, a greater influence over the deliber- 
ations of this House, especially when the peculiar 
local concerns of the territory are under consid- 
eration, than some whole States. An honorable 
gentleman who has given considerable scope to 
his imagination in painting the danger of oppres- 
sion and tyranny to which the District is exposed 
by the continuance of the present system, admits 
that there is no immediate present danger, that he 


: presumes the present Congress harbor no designs 


of that nature; but he entertains frightful oP 
hensions of danger arising from the uncontrolled, 
tyrannical dispositions of future Congresses. I 
grant it to be somewhat of a natural disposition 
in mankind to entertain the suspicion that every 
body of men to whom power is delegated, will 
be prone to abuse it, unless an exception is to be 
made in favor of our noble selves. There, at least, 
we can probably view it safe. But though it may 
be admitted that such an event is barely possible, 
yet I wish not to harbor the supposition for a sin- 
gle moment. I will not admit it to be probable 
that the citizens of the United States will be less 
careful in time to come, than they are now, or 
than they have been in times past, in selecting 
men of probity and virtue to represent them on 
this floor. Let us rather cherish the pleasing 
anticipation that our successors will make pro- 
gress in wisdom, in patriotism, and in every public 
virtue. Probably no member of this House will 
say that such an event is undeniable, or that there 
is not room. Should an extension of the elective 
franchise, and a local legislation be deemed expe- 
dient, this may, I believe, be effected without any 
of those Constitutional difficulties involved in a 
recession. . s 
But were we even to admit that this horrible 
system of degradation and oppression did actu- 
ally exist, and that both in point of principle and 
expediency, a retrocession was necessary, the res- 
olutions before the Committee are wholly inade- 
quate to the contemplated object. If it is neces- 
sary to recede certain portions of the District, in 
order to restore the citizens to their political 
rights, the argument must be equally forcible for 
retrocession of the whole. If it is contrary to the 
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spirit of our Government, and to every descrip- 
tion of civil and political rights, that a District 
of ten miles square should be deprived of the elec- 
tive franchise, it is certainly an equal infringe- 
ment upon natural right that the City of Wash- 
ington should be left in that situation. If it is 
wrong to exercise a tyrannical Government over 
the whole District, and if the present system is a 
tyrannical one, it is equally wrong to exercise it 
over the city. One, two, three, or four miles 
square ought no more to be tyrannized over than 
ten. 
ments have any weight, they operate equally in 
favor of a retrocession of the whole as of a part. 


So far, therefore, as these and similar argu- | 


unwritten Constitution of England. And how, 
Mr. Chairman, has he attempted to prove that 
the passage of these resolutions is unconstitu- 
tional? If I understood him correctly, he ‘at- 
tempted it by resorting to that construction which 
he affects to condemn. Because the Constitution 
has delegated to Congress the power of exercising 
“exclusive legislation in all cases whatsoever 
‘over such district, not exceeding ten miles square, 
‘as may, by cession of particular. States and the 
‘acceptance of Congress, become the seat of the 
‘ Government of the United States,” and because 
Congress have accepted the cession of the District 


of Columbia, the gentleman seems to infer that 


Should such a degree of confidence in the idea of | Congress must, at all events, continue forever to 


this continuing to be the permanent seat of Gov- 
ernment prevail, as to exclude all apprehensions 
of a future removal, it is highly probable that, be- 
fore a very great lapse of years, the city would 
become, by far, the most populous of any part of 
the territory. Surely the political rights of the 
citizens ought to be as sacred as those of any part 
of the territory. With respect to the expediency 
of the retrocession, on account of the time neces- 
sarily spent in legislating for the territory, this, 
instead of being a growing evil, as seems to be 
apprehended by gentlemen, might, I think, proba- 
bly be lessened. - But whether this should be the 
case or not, the resolutions offer no adequate rem- 
edy for the evil; for if Congress has still to legis- 
late for the city, there will be very little difference 
in respect to time between that and legislating for 
the whole territory, and it is even problematical 
whether there is really any expense of time; it is 
difficult to say, that the sessions of Congress would 
be shortened,.or a cent saved to the public in that 
way, if the territory was receded. But should it 
be found necessary to spend a few days every ses- 
siomin legislating for this territory, it cannot be 
thought altogether unreasonable. For, with the 
exception of a very few of our largest commer- 
cial cities, I believe no portion of territory of the 
United States, of equal extent, contributes so 
largely to the revenue as the District of Colum- 
bia. Upon the whole, I hope the Committee will 
not agree to the resolutions. 

Mr. Roor said that he should not have troubled 
the Committee during the discussion of this ques- 
tion, had it not been for the very extraordinary 
promise made yesterday by the gentleman from 
Maryland (Mr. Neuson.) That gentleman, in 
the exordium of a lengthy harangue, had promised 
that, before he sat down, he would convince every 
member of this Committee, that the passage of 
the resolutions on your table, was both unconsti- 
tutional and inexpedient. As he has not per- 
formed this promise in full, my mind remaining 
yet unconvinced, notwithstanding the supposed 
force of his arguments, I owe it to that gentle- 
man to state some of the reasons which induce 
me to believe that the passage of the resolutions 
are both Constitutional and expedient. 

The gentleman from Maryland has indulged 
himself in declaiming against forced constructions 
of the Constitution, the chicanery of lawyers, and 
the villany of judges, and descanting upon the 


exercise the exclusive jurisdiction over this Dis- 
trict, and that no part of it can at any time, or 
under any circumstances, be transferred or re- 
ceded. Whence, Mr. Chairman, is this inference 
drawn? Surely not from the Constitution itself, 
nor from the practice under that Constitution, un- 
less by a very forced construction, indeed, and 
such an one as I would cordially join that gentle- 
man in deprecating. 
I should suppose, Mr. Chairman, if Congress, 
by the acceptance of the jurisdiction over this 
District, are inhibited by the Constitution from 
transferring the entire and exclusive legislation 
and sovereignty over that part thereof embraced 
by the resolutions now under discussion ; that we 
cannot rightly delegate or transfer any part of the 
Legislative powers derived under the Constitu- 
tion: The same principles which apply to the 
whole, are applicable to a part, and yet we see 
that certain Tegislative powers have been dele- 
gated to the City of Washington. In one of the 
papers of this city we frequently see acts pub- 
lished with all the forms and solemnity of statute 
laws. Here we discover an exercise of Legisla- 
tive powers upon subjects over which you havea 
concurrent jurisdiction. You have continued, 
and were but the other day engaged in passing @ 
bill for extending certain Legislative powers to 
the Common Council of Alexandria, and yet I 
never heard the constitutionality of the measure 
called in question. But, sir, we have no occasion 
to have recourse to former practice, or opinions 
formerly entertained upon this subject. We need 
only to refer to the Constitution itself, and from 
that instrument, in my opinion, we can plainly 
and clearly discover the powers contended for by 
the mover of these resolutions. In the eighth sec- 
tion of the first article, it is ordained that.“ the 
t Congress shall have power to exercise exclusive 
‘legislation in all cases whatsoever over such dis- 
‘ trict, not exceeding ten miles square, as may by 
‘cession of particular States become the seat of 
‘the Government of the United States.” Many 
yowers are delegated’ to Congress by this article, 
and will gentlemen contend that, because the Con- 
stitution has declared that “the Congress shall 
have power” to do certain acts, that they must 
and shall at all events exercise those powers? 
Congress have power to establish uniform laws 
on the subject of bankruptcies; they have exer- 
cised this power, but the bankrupt law is re- 
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pealed. Congress-have power to fix the standard 
of weights and measures; they have never thought 
proper to exercise this power, and will gentlemen 
say that our predecessors, as well as ourselves, 
have by this omission violated the Constitution of 
their country? The Congress have power to de- 
clare war, and must this power be also put in ex- 
ercise, whether occasion shall require it or not? 
Or are gentlemen ready to say that when a war 
shall once be declared, that a peace cannot be 
concluded? Although there is no express power 
delegated in the Constitution for the conclusion 
of a peace, yet Iam induced to believe that the 
President and Senate, by virtue of their treaty- 
making power, might put a stop to the ravages of 
war whenever such a calamity should happen to 
this nation. 

We are told, Mr. Chairman, that Congress can- 
not constitutionally recede any part of this Dis- 
trict without the consent of the people; that citi- 
zens cannot be passed away and alienated as an 
article of property; that they cannot be bartered 
like “ cattle” or like the “ vassals of Russia,” and 
the gentleman from Maryland has referred us to 
certain modest resolutions of a meeting in Alex- 
andria, which have been communicated for the 
information of Congress. Such expressions are 
well enough calculated to amuse the ear, but 
whether these citizens are to be considered as vas- 
sals appendant to the soil, or otherwise, I have no 
doubt but the Constitution authorizes in express 
terms the transfer contemplated by the resolutions 
on the table. J perfectly agree with gentlemen in 
the position, that Congress possess no powers ex- 
cept those delegated in the Constitution; but I 
contend that the power claimed by the advocates 
of these resolutions is clearly and expressly dele- 
gated. I can point out, in the language of the 
gentleman from Massachusetts (Mr. THATCHER) 
the chapter and verse where such power may be 
found, By the eighth section of the first article, 
“the Congress shall have the power to exercise 
f exclusive legislation in all cases whatsoever over 
‘such District, not exceeding the ten miles 
‘ square,” &c. Here we find the power of legis- 
lating without limitation or control on all subjects 
which may properly come before any Legislature. 
Ifthe Legislature of a State can make a cession 
like the present, surely we possess the same power. 
The Legislatures of Virginia and Maryland, act- 
ing in their ordinary Legislative capacities, have 
ceded this District to the United States, and by 
the same principle we may recede. The Con- 
gress possess all power of legislation over this 
District, which is not forbidden by the Constitu- 
tion. The power now claimed not being forbid- 
den, nor denied to belong to the ordinary Legisla- 
ture of a State, is already delegated to Congress, 
by the article to which I have just referred. I 
know, sir, that gentlernen have said that the con- 
sent of the people to the original cession was vir- 
tually expressed through their Representatives in 
the Legislatures of Virginia and Maryland. But 
I would ask if there is any article or clause in the 
constitutions of those States which expressly au- 
thorize their Legislatures to make that cession ? 


And, if not, whether the people themselves, by 
any public act of theirs, specially authorized and 
instructed their Representatives to make the ces- 
sion? I presume that neither ean be shown; of 
course, it was but an ordinary act of legislation, 
growing out of a general delegation of powers. 
The same powers are possessed by Congress, and 
may be put in exercise even without the consent 
of these people; we can tax them without their 
consent; we can pass laws to bind them in all 
cases whatsoever, and I presume gentlemen will 
not think it necessary to ask their consent. By 
an ordinary act of legislation these people have 
been once assigned, like cattle, if gentlemen 
please, and I am ready to reaffirm them to the 
States where they originally belonged. 

If, Mr. Chairman, the cessions of Virginia and 
Maryland were extraordinary acts of legislation 
not flowing from the ordinary Legislative powers, 
and as no special and express consent of the peo- 
ple has been pretended, I should suppose that 
those acts are void. These resolutions, then, 
amount to nothing more than a relinquishment of 
claim. If we have a bad rule, let us abandon it. 
But, I am inclined to believe that a State Legis- 
lature, acting in its ordinary Legislative capacity, 
may cede and transfer the jurisdiction over a part 
of her citizens and territory. Connecticut and 
New York have exercised this power; South 
Carolina and Georgia have done the same. The 
conclusion, in my mind, is, that Congress, in ex- 
ercise of the ordinary Legislative powers over 
this District, as delegated in the Constitution, 
ae rightfully adopt the resolutions on your 
table. 

The gentleman from Maryland has endeavored 
to perform the second part of his extraordinary 
promise by calling those resolutions the “ stepping 
stone” to a retrocession of the City of Washing- 
ton; and another gentleman (Mr. THATCHER) 
considers them “but an entering wedge” to the 
retrocession of the city and the removal of the 
seat of Government. I confess, sir, that I do not 
feel much alarm at the observations. The retro- 
cession of the city would not be to me a deplora- 
ble event. If any gentlemen will makea motion 
to that effect, I will cherfully second him; and, 
indeed, I should not much deplore the event of a 
removal of the seat of Government. But I am 
willing to adopt the resolutions, as they are offer- 
ed; we shall gain a great point by getting rid of 
those rival towns and their conflicting interests. 
If I cannot be gratified in full, I shall content 
Het by shaking off a part of this cumbrous 
oad. 

Mr. Dawson.—The resolutions, which are now 
on the table, I had the honor to offer at the last 
session. I then thought that we ought to adopt 
them, and some reflection and observation, added 
to some occurrences which have taken place dur- 
ing the last and the present session, have confirm- 
ed me in that opinion, and that we ought to do it 
without delay. Could I, however, be taught to 
believe that, thereby we should, in the most dis- 
tant manner, violate the Constitution, which I 
have sworn to support, or the contract which we 
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have made with the proprietors of land within 
the-City of Washington; that we should impede 
its growth or prosperity, or do an injury to any 
part of the District of Columbia, I-would imme- 
diately withdraw my support and give to them 
my opposition. The contrary are my firm con- 
victions, formed after some experience and much 
reflection ; and witha disposition most friendly to 
the City of Washington} a disposition which I 
have evinced on several occasions, and on none 
more than on the vote I shall give on this day. I 
do believe that, by the adoption: of these resolu- 
tions, we shall give life and enterprise to the City 
of Washington ; that we shall more truly estab- 
lish.it as the seat of our Government; that we 
shall free our national treasury from a heavy an- 
nual expense; and, above-all, that we shall raise 
a number of respectable men from the humble 
and degraded state in which they now stand, to 
the more dignified one of citizens; these being 
the honest and disinterested convictions of my 
own mind, and these the advantages, it will not 
be a matter of surprise that I am an advocate of 
these resolutions. What are the objections, and 
what are the disadvantages, I know not, and as I 
-have not ingenuity to anticipate, I must wait un- 
til gentlemen will furnish us with them, when 
they shall be acknowledged, or receive such an- 
swersas they appear to merit. 

Without entering into the merits of this ques- 
tion, I must beg leave to mention one fact, which 
may meet an argument which I expect will be 
used. here, as it has been elsewhere, and which 
has excited some alarm and some doubt with 
persons friendly to this city, as.to the retrocession. 
It has been believed that there is connexion be- 
tween the law fixing this as the permanent seat 
of Government, and that assuming the jurisdic- 
tion, and that a partial repeal of the latter will 
endanger the other; than this, in my judgment, 
no opinion can be more incorrect; the laws them- 
selves are separate and independent, and the ob- 
jects of them different and distinct, the one passed 
in 1790, the other in 1801; and here, sir, permit 
me to observe that the last law passed subsequent 
to the death of that person whose spirit a gentle- 
man from Maryland has thought proper to intro- 
duce, and in my judgment, very improperly on 
the present occasion. I will not, however, believe 
that that person, if alive, would give his support 
to a law which goes to the destruction of those 
principles, in the attainment of which his whole 
life had been spent, or that he would have coun- 
tenanced the doctrines advanced by that gentle- 
man.on this day. ; 

Mr. Dennis rose and explained. 

Mr. Dawson replied, that he had supposed that 
gentleman meant to apply his observations to the 
subject under consideration, which was a repeal 
of the law divesting the inhabitants of the Dis- 
trict of the right of representation—and then pro- 
ceeded: By the first, this is established as the per- 
manent seat of Government, and a solemn con- 
tract entered into between the proprietors of land 
within the city, whereby they relinquished one- 
half to the General Government. This, sir, forms 


the obligation of the contract, from which we 
cannot depart without a violation of the public 
faith, and to do which I shall ever be found 
among the last. . 

The other was an act left to the discretion of 
Congress, which they might pass or not, accord- 
ing to their pleasure, and which could not, by any 
possible construction, affect the original contract, 
which would have been equally secure without it, 
and, in my judgment, more so. -It was passed, 
and strange to tell, it was passed- to gratify the 
wishes of a majority of this District, without any 
consideration on their part-—for, be it remem- 
bered, that they have not made relinquishments 
to the Government, or contributions to the estab- 
lishment of the city. I hope it will not long re- 
main a stain in our code. J voted against it, and 
I have ever felt anxious to confirm that vote by 
advocating its repeal. 

Mr. Chairman, to posterity and to the present 
age, it must appear a matter of astonishment, that 
at the seat of our representative Government, 
where it is presumed that its principles are under- 
stood, and within a few years after its-adoption, a 
number of our most respectable citizens, some of 
whom had fought, and many of whom had con- 
tended for eight years for the rights of representa- 
tion—on which all our other political rights are 
founded—come forward and pray you to divest 
them of it. Sir, when I cast my eyes on the 
table, and examine its contents, I am almost in- 
duced to doubt the reason of my senses; at the 
same moment, I behold a memorial from the in- 
habitants of Louisiana, just freed from the shackles 
of an arbitrary Government, written in the en- 
thusiastic spirit of freedom, imploring you to 
grant to them the right of representation, as the 
first gift of God to man, and I espy the petition of 
the inhabitants of Columbia, the seat of our rep- 
resentative Government, begging you to divest 
them of that right, and to reduce or rather con- 
tinue them in a state which the Louisianians 
esteem a degraded one. Whence, sir, does this 
arise?’ Where is the spirit which animated those 
persons—many of whom I know and respect— 
when, in 1776, they demanded representation or 
death! Has it expired in a few short years, or is 
it to be bartered “for as much trash as may be 
granted them ?’—for a supposed increased value 
in their property? I hope, sir, we shall not be in- 
struments to the contract, or the trustees for its 
performance. 

These observations, Mr. Chairman, may an- 
swer to one which has heen frequently made— 
“that a majority of the inhabitants of the. District 
are opposed to the retrocession.” Be that as it 
may, it has no weight on my mind. I am not 
disposed to adopt as my political guardians, or to 
appoint as the trustees of the rights of others, men 
who have voluntarily relinquished their own, and 
that right on which all others depend, the right of 
representation. However highly I may person- 
ally esteem, as I do, many of the characters, polit- 
ically speaking, I view them as non-entities. I 
wish they were not. 

Mr. D. then argued in favor of the Constitu- 
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tional right of Congress to repeal the law, and 
contended that there was not any connexion be- 
tween the law establishing the City of Washing- 
ton as the permanent seat of the Government, and 
the one assuming the jurisdiction over the Dis- 
trict.of Columbia; the first of them formed the 
obligation of the contract, for a valuable consid- 
eration, and for the performance of which the 
public faith was pledged; the passage of the sec- 
ond was left to the discretion of Congress, and 
might be repealed at their pleasure. To the sev- 
eral precedents which had been adduced to show 
the Constitutional right, he begged leave to add 
one which had not been mentioned, and which, 
in his judgment, was conclusive. The same sec- 
tion in the Constitution which gave Congress the 
right to assume the jurisdiction over the terri- 
tory, gave them the right to “constitute tribunals 
inferior to the Supreme Court.” The latter right 
has been exercised; inferior courts have been 
established, and completely organized. Judges 
were appointed, and the system went into opera- 
tion; and yet, sir, two years ago, a large majority 
of this Congress thought that they had a right to 
repeal that law and put down the system. I now 
call on gentlemen, and I particularly invite those 
who favored that repeal, to show me a difference 
in the exercise of the two rights—except, indeed, 
that by that repeal you virtually discontinued offi- 
cers who had received commissions, and which 
was relied on by the opponents to the repeal as 
their strong ground. 

He concluded by saying, that, as there was no 
Constitutional bar, in his judgment, the interests 
of the city would be advanced by freeing it of 
useless encumbrances, which impeded its growth; 
that the parts of the District without the city 
would be benefitted by returning to their parent 
States; that the national treasury would be freed 
from a heavy annual unnecessary payment, which 
might go to the redemption of our public debt, or 
of our fellow-citizens in captivity ; and above all, 
as it would raise a number of respectable persons 
from the unequal situation in which they now 
stand to the more dignified one of American citi- 
zens. he should vote in favor of the resolutions, 
and hoped for their-adoption. 

Mr. Gopparp said he should not have risen 
on this occasion to discuss a subject already ex- 
hausted, but for the remarks of the gentleman 
from Virginia last up (Mr. Dawson.) If, said 
Mr. Q, I understand that gentleman right, he 
stated that two acts had been passed by Congress 
over it—the one in the year 1790, the other in 
1801—that the first act authorized the acceptance 
of a cession of a district of country, not exceed- 
ten miles square; the second, passed in 1801, as- 
sumed the jurisdiction over this territory—and 
that we have nothing to do but repeal this last 
act, and the jurisdiction reverts back to the States 
of Virginia and Maryland, from which it was de- 
tived. If this position be well founded, I should 
agree with that gentleman in one part of his ar- 
gument, viz: that we have a Constitutional right 
to recede this territory, or in other words, repeal 
the act of 1801; but Ithink that position. not well 


founded. -In 1790, Congress passed an act author- 
izing the President to accept a cession of territory, 
to become the permanent seat of Government of 
the United States. The States of Virginia and 
Maryland made the cession accordingly. This 
done, the territory, as well as the jurisdiction 
over it, so far as they belonged to those States, 
was completely acquired by the United States. 
The States of Virginia and Maryland parted with 
all their right. The moment they made the sey- 
eral cessions the jurisdiction resided in the United 
States. Congress might not immediately begin 
the exercise of jurisdiction, but the right to do it 
was complete. ~ By a recurrence to the act of 
1790, I find a proviso annexed to the first section, 
in these words: “Provided nevertheless, that the 
‘operation of the laws of the State within such 
‘ district, shall not beaffected by such acceptance, 
‘ until the time fixed for the removal of the Gov- 
‘ ernment thereto, and until Congress shall other- 
‘ wise by law provide.” Congress, aware that it 
might not be convenient immediately to organize 
a government for this district, made provision for 
the operation of the laws of Virginia and Mary- 
land, until such organization should take place. 
It hence results that as the laws of Virginia and 
Maryland were in operation here prior to the act 
of 1801, yet they were so under the sole authority 
of Congress; unless indeed, those States in the 
acts of cession made a reservation of jurisdiction 
until Congress should organize a government. 
Of this I am not certain; butif it be so, it makes 
no difference, because all the pretension on the 
part of these States to exercise jurisdiction, ceased 
when the event happened to which the reservation 
had reference, and, until that time, its exercise 
was sanctioned by the act of 1790. No jurisdic- 
tion therefore was acquired by the act of 1801. 
That act organized a government, provided for 
the erection of courts, the appointment of public 
officers, &c. Suppose we should repeal that act, 
what would be the consequence? Would the 
jurisdiction be thereby restored to Virginia and 
Maryland? Not at all. Congress might the 
same day pass another act, organizing the gov- 
ernment in the same or in a different manner. 
The jurisdiction would still reside in the United 
States, and all the legislative power which could 
be in exercise here, must be exercised by Congress 
until we pass an affirmative act receding the ju- 
risdiction to those States. And here permit me 
to inquire whether this does not furnish an answer 
to all the arguments which have been drawn from 
the analogy between the power which is given 
by the eighth section of the first article of the 
Constitution, authorizing Congress to exercise ex- 
clusive jurisdiction over this territory, and the 
clauses in the same section giving to Congress 
other powers? And whether the true difference 
does not consist in this, that in all the other cases 
we may pass laws and repeal them at pleasure, 
and the power will continue the same? In this 
case we are called upon to do more than repeal a 
law—doing that would not effect the object. 

By other clauses in the same section of the first 


article of the Constitution, power is given to Con- 
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gress to establish an uniform system of naturali- 
zation, uniform laws on the subject-of bankrupt- 
cies, establish post ‘offices and- post roads, &c. 
Gentlemen say, and very corrrectly; that in -these 
cases Congress may, cr may not, exercise the 
powers given by the Constitution—may pass laws 
this Congress and repeal them the next. -This is 
doubtless true; and if by repealing the act. of 
1801 a recession would take place, and a future 
Congress could enact another law, the argument 

“would hold. . But we must pass a law ceding the 
jurisdiction. This once done Congress can never 
resume it, or again exercise the power given by 
the Constitution to legislate exclusively for this 
district while it remains the seat of the Govern- 
ment ‘of the United States. Do we not, there- 
fore, instead of repealing a law, in effect repeal 
one of the provisions of the Constitution and ren- 
der it a dead letter? Can we fairly get along in 
any other manner than by considering the acqui- 
sition of this territory and the jurisdiction over it 
as one thing, and the constant exercise of legisla- 
tive power here as another? As it respects the 
first, may we not consider the Constitution as 
Sunctus officio—as having produced the effect 
which was intended? As it respects the last, we 
may repeal all the laws in operation here for the 
government of the territory, and still the right to 
govern may belong to Congress. And can we 
part with this right? 

Iam sensible, however, that difficulties attend 
this construction of the Constitution. I say con- 
struction, because I believe it cannot safely be af- 
firmed, that there are any plain, positive words 
which decide the question in debate. We must 
resort to construction to ascertain the meaning of 
language. One objection to this construction, as 
forcible perhaps, as any which has been urged, 
arises from the succeeding clauses of the same par- 
agraph of the same section: “And to exercise like 
‘ authority over all places purchased by the con- 
f sent of the Legislature of the State, in which the 
‘same shall be, for the erection of forts, maga- 
‘ zines, dock-yards, and other needful buildings.” 
Whatever may be our authority here, it is the 
same with respect to places purchased for forts, 
arsenals, &c. It will doubtless be found to be 
very inconvenient in practice, to adopt such a con- 
struction of the Constitution as would compel 
Congress to exercise this exclusive legislation 
forever over those places. Forts may be erected 
this year upon our frontiers. Hereafter when the 
country becomes settled, those places are no longer 
frontiers, and forts ate no longer necessary. Ex- 
clusive legislation ought no longer to be exercised 
there by Congress. I can answer this objection 
only by resorting to known rules of construc- 
tion, one of which is, that regard is always to be 
had to the subject-matter about whieh the instru- 
ment is conversant. Give it such a construction 
as that the object intended to be effected shall 
rather prevail than be destroyed. ; 

In the one case, the object unquestionably was 
to obtain a permanent seat of Government for the 
United States; in the other, a temporary place 
for the exercise of military power so long as the 


| 
| 


condition of the country about it rendered it ne- 
cessary. The United States must always have a 
place for the seat of the Government, somewhere ; 
forts:may not always be necessary anywhere. , - 
The argument of the gentleman from Virginia 


(Mr. Crarx)I cannot think is so conclusive as that 


gentleman seems to-consider it. According -to 
his argument, we are to find positive authority 
for parting with the jurisdiction of this territory, - 
in the words of the Constitution, which have been 
so often read, “Congress. shall have power to ex- 
ercise exclusive legislation in all cases whatever,” 
He says that the act which we shall pass to re- 
cede, is a legislative act, and we, in possession of 
all legislative. power here, in all cases; have a 
right. to. exercise it in this, as well as any other 
case.” The power then, which must be a-sub- 
sisting one, to govern this territory exclusively, 
contains in it a power to deprive ourselyes, and 
every future Congress, of the right of governing 
itat all, or of exercising any legislation here! 
But I am ready to admit that the question, whe- 
ther we may constitutionally recede this territory, 
isa doubtful one, about which gentlemen may 
very well differ. But not perceiving the neces- 
sity or expediency of doing it, in that strong light 
in which it presents itself to some. gentlemen, 
and entertaining doubts about: the Constitutional 
right to do so, I shall vote against it. Before I 
sit down, I cannot but notice one remark, which 
fell from the mover of this resolution, Mr. STAN- 
FORD: In representing the degraded situation of 
the people of this territory, he told us that they 
were wholly destitute of rights, and even the 
privilege of petitioning Congress was a.matter of 
courtesy, not of right. Will that gentleman read 
the Constitution of the United States, and make 
this declaration in his place? Among the 
amendments which have been adopted to that 
instrument, the first article is in these words: 
“Congress shall make no law respecting an 
‘ establishment of religion, or prohibiting the free 
‘exercise thereof; or abridging the freedom of 
‘ speech, or of the press, or the right of the people 
‘peaceably to assemble, and to petition the Gov- 
‘ érnment for a redress of grievances.” All laws 
which are or can be made for the governmentof this 
territory must be made by Congress. And we can 
no more pass an act, to operate here, which is re- 
pugnant to the principles and provisions of the 
Constitution, than we can, to operate in any other 
part of the Union. I cannot therefore but express 
my surprise at the declaration made by the gen- 
tleman from North Carolina, as well as others of 
a similar import. Gentlemen claim the exercise 
of power here, which is not only dangerous, but 
expressly denied us by the Constitution, which we 
are bound to support. 

Mr. G. W. CAMPBELL rose with great reluc- 
tance, at this late hour, to detain the Committee 
that had so long been engaged in the investiga- 
tion of this subject; but he could not consent to 
give a silent vote on the question now under dis- 
cussion, while arguments were used which he 
considered untenable, and which, if unanswered, 
might be considered abroad as governing the de- 
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cision that should be made. He would therefore | Government remains in such territory, by any 
claim the indulgence of the Committee, while he | authority inferior to that from which it was de- 
submitted, very briefly, some of the reasons that | rived. They may omit to exercise it, and for the 
would influence the vote he was about to give. | present relinquish the jurisdiction, but they can- 
In examining the subject he would consider the | not by any act prevent a future Congress from 
question with regard to the Constitutional power | resuming it, if they should be disposed to do so. 
Congress may have to remove the seat of Govern- | Nothing can effectually annul the authority of 
ment as separate and distinct from the question | Congress to exercise exclusive legislation within 
whether, in the present state of things, they have | this district, while the seat of Government re- 
a Constitutional right to recede the territory, or a | mains therein, but an amendment to the Consti- 
part of it, while the seat of Government remained | tution, a revocation equally as strong as the grant 
within it. He proposed, therefore, to consider, | that vested the power. He called upon gentle- 
first, whether Congress have power constitution- | men to show in what way a Constitutional power 
ally to. carry into complete effect the proposed | once vested in Congress could be transferred, or 
measure without first removing the seat of Gov-| how the right to exercise it could be so discon- 
ernment; and, secondly, if they have such power, | tinued as to prevent a future Congress from re- 
whether there exists at present such a state of | suming it by a repeal of the law, if the present 
things as requires the exercise of that power. Inj Congress should pass one on the subject. He 
order to comprehend the first view of the subject | himself did not conceive it proper, or consistent 
that he had proposed laying before the Committee, | with the fundamental principles of legislation, to 
it would be necessary to recur to the Constita-| give his assent to an act, the effect of which would 
tional provision on the subject, and to the acts | be. an attempt to abridge the powers of a future 
that have taken place in pursuance thereof. By | Congress. He would now notice an argument 
a clause of the eighth section of the first article of | used by a gentleman from Virginia last up on 
the Constitution of the United States, often al-| this subject, (Mr. Dawson,) which he believed 
luded to in this discussion, it is provided that “the | when fairly examined would be consistent with, 
‘ Congress shall have power to exercise exclusive | and support the position he (Mr. C.) had taken. 
‘legislation in all cases whatsoever over such dis- | That gentleman stated, that by the Constitution 
‘trict (not exceeding ten miles square) as may | Congress had power to constitute tribunals infe- 
‘by cession of particular States, and the accept- | rior to the Supreme Court, that they had exer- 
‘ance of Congress, become the seat of Govern- | cised that power and established circuit courts, 
‘ment of the United States,” &c. This was a | and that Congress by a subsequent law abolished 
Constitutional provision by which the power to | those courts, repealing the law by which they had 
exercise exclusive legislation, &c., might become | been established, and hence he infers that Con- 
vested in Congress upon certain events taking | gress may recede the territory as they may repeal 
place. Let us now inquire what were these| the act by which the exclusive jurisdiction of 
events? and we shall find by the terms of the| the same was assumed. He supposed the gentle- 
provision, that. in order to vest this power com- | man would admit, that this or any future Con- 
pletely in Congress, two things only were neces- | gress could re-enact ‘the Judiciary system that 
sary ; first, a cession by particular States of a dis- | had been abolished, or constitute other tribunals 
trict, (not exceeding ten miles square ;) secondly, | inferior to the Supreme Court, if they deemed it 
the acceptance of such district hy Congress asthe | expedient so to do. This would not be denied. 
seat of the Government of the United States. | So far, therefore, as this case applied, he con- 
These things have taken place. A cession has | ceived it proved beyond a reasonable doubt, that 
been made of a district not exceeding ten miles | should the present Congress relinquish the exclu- 
square, by Legislative acts of the States of Vir-| sive jurisdiction of this district, any future Con- 
ginia and Maryland, (which need not now be re- | gress could resume it at pleasure so long as it re- 
curred to, not being in dispute,) and the said dis- | mained the seat of Government of the United 
trict was accepted as the seat of the Government | States. For, as repealing the Judiciary law, and 
of the United States by an act of Congress passed | abolishing the circuit courts, did not deprive Con- 
in July, 1790, and the territory of Columbia gress of the power to re-enact the same system, 


cated pursuant thereto. The moment, therefore, | or establish other inferior tribunals, neither would, 
that these previous requisites were complied with, | by a parity of reasoning, a recession of the terri- 
the power to exercise exclusive legislation over | tory, or a relinquishment of the exclusive juris- 
such territory became vested in Congress by a | diction, deprive a- future Congress of the power 
Constitutional provision, and they could exercise | of resuming the same. In what situation will 
it at any time afterwards at pleasure. They have | you put the people of this district by a recession ? 
accordingly assumed, and forsome years exercised, | If the position he had stated was correct, which he 
the power of exclusive legislation within the said | firmly believed to be the case, the States of Mary- 
territory. This power being once fully and com- | land and Virginia would refuse to receive them as 
pletely vested in Congress, by virtue of a Consti- | citizens, knowing that a future Congress may 
tutional provision, (not as an individual that could | wrest them away from their control whenever 
alienate or abridge such powers, but as a body , they shall be disposed to resume the exclusive 
politic that cannot by their acts bind up the hands | jurisdiction over them. It is admitted the States 
of their successors, or abridge their powers,) it | are not bound to receive them, and this power to 
cannot be divested from them, while the seat of | resume the jurisdiction, which would still remain 
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in Congress, would be a substantial reason why | he was not acquainted, and establish a kind of 
they:should not.: The inhabitants would then be | logical deduction, he believed, hitherto altogether 
left without protectors or legislators, exposed.to | unknown. 
all the ruinous effects of anarchy and confusion. | | He would now consider the subject in the sec- 
He considered it the duty of Congress to exercise | ond point of view, which he proposed, to wit, 
exclusive legislation, either directly or indirectly, | whether, if Congress possessed the power to recede 
over the District of Columbia while:it continued | the territory, there existed ‘at present such a state 
to be the seat of Government. Whether this was | of things as required the exercise of that. power: 
the most eligible place for a permanent seat of | He would ask was it good policy .to recede at this 
Government was a distinct question, on which he | time? Is there anything imperious that demands 
gave no opinion; at present he was not disposed the measure at our hands? ‘Would it not argue a 
to disturb it. But that Congress should have the j restlessness and a disposition to change, to which 
power of exercising exclusive legislation over | mankind are in general so prone, but which he 
such district as might be made the seat of Gov- | conceived ought to be checked and kept within 
ernment, was, in his opinion, proper, and a wise | proper bounds, that sufficient time at least might 
regulation, and much superior to leaving the pro- | be given for fair and. mature deliberation. Two 
tection of the National Government to the State | reasons he had heard advanced and principally. 
authorities, and subjecting the Legislature of the | relied upon to prove the expediency of this meas- 
Union to the inconveniences that might arise | ure—one, that the people of the District are iù a 
from. the State regulations, or from the regula- j| state of slavery, and Congress their masters, and 
tions that might be adopted by corporations not | that having voluntarily relinquished their civil and 
subject to the control of Congress. political rights, and appearing willing to remain 
An argument had been advanced by a gentle- | in this state of vassalage, they would be fit engines 
man from Virginia, (Mr. Crarx,) to prove that | to enslave the rest of the Union. The other, that 
Congress had a right to recede, which, though it | they are continually troubling the House and wast- 
might appear ingenious, he conceived was not {ing our time, with their petitions and counter- 
tenable, and could not be supported upon a fair in- | petitions, their memorials and remonstrances. If 
vestigation. It is insisted that the very article of | the people of Columbia are now slaves, he would 
the Constitution that vests in Congress the power | ask what was their condition when under the 
of exercising exclusive legislation over such dis- | Statestowhich they originally belonged beforethey 


trict as should become the seat of Government, 
does thereby, necessarily, vest in. Congress the 
power to recede such territory; and the gentle- 
man said, “ we have the power to exercise exclu- 
sive legislation within such district in all cases 
whatsoever, we must therefore have the power to 
recede.” This was a conclusion not warranted by, 
or deducible from the premises. For the power 
to exercise exclusive legislation within a certain 
district, precludes the power of transferring that 
right. or power, or vesting the same in another. 
While the power remains in Congress a transfer of it 
is impossible, and the very act by which you would 
transfer this power (which would be the conse- 
quence of a recession, if it could be completely ef- 
fected) would destroy its existence in Congress. 
That is, a power would be vested in Congress, by 
a Constitutional provision, which would be exerted 
to destroy or extinguish itself, and in so doing 
vest the right of exercising their power in another, 
which he conceived next to an absurdity. In fact 
the two propositions 
clusive legislation, b 
Constitutional provision, an 
or transfer that power being vested by, or neces- 
sarily included in the same provision, are in di- 
rect opposition, the one to the other, and like neg- 


were ceded to Congress? By an express provision 
in the act of Congress assuming the jurisdiction, 
the laws.of the States of Virginia and Maryland, 
‘as they then existed, were declared to be continued 
in force in the said territory. The rights of the 
people were, therefore, secured to them, as far as 
was in the power of Congress, by this measure; 
and they enjoy, substantially, the same portion of 
civil liberty which they formerly possessed. He 
was also inclined to believe that some respect 
ought to be paid to the opinion which the people 
themselves form of their present condition ; he could 
not suppose them so ignorant as not to know the 
difference between a state of slavery, in which 
they had been represented to be, and that of 
civil liberty ; and yet we hear no complaints from 
them on this subject. He was, however, in prin- 
ciple, opposed to the doctrine of governing a peo- 
ple who did not enjoy the representative fran- 
chise; his political maxim on this subject was, 
that, in general, those who contribute to the sup- 


of the power to exercise ex- į port of Government ought to partake in the ad- 
eing vested in Congress, by a | ministration of it; but he conceived there might 
d the right to destroy | exist such a state of things as would render it 


more politic, and better for the people, to deviate 
in some degree from this maxim, than to risk 
the inconveniences that might arise from a too 


ative and positive quantities in algebra would strict adherence thereto. He would promote any 
destroy each other. He called upon gentlemen to | Constitutional measure that would give the in- 


show how the doctrine contended for could be 


upported, according to any known system of rea- ative principle. his he « 
a if they sould prove that the power of stantially effected, by giving them a legislature, 


soning. C rove D 
exercising exclusive legislation necessarily em- 


braced the right to destroy that power, or to de- 
prive themselves and their successors 


habitants of Columbia the benefits of the represent- 
This he conceived might be sub- 


whose acts should be subject to the control of Con- 
gress. This would obviate in a great degree the 


of it, they | objections that are made to the present condition 


i de of reasoning with which | of these people, on account of the trouble they 


would discover a mo 
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gaye Congress and the time that is spent in legis- 
lating for them—and would leave little room to 


As this discussion may lead me to examine 
certain principles, I will take this opportunity to 


charge Congress with keeping them in a state of | express my veneration for the superior wisdom 


slavery, in the bosom of a country enjoying the 
most perfect liberty of any upon earth. But the 
people of Columbia by being degraded are to be- 
come fit engines to enslave the rest of the nation. 
He was sorry such an alarm. was sounded at this 
time, when, he presumed, there was little cause for 
it. Did gentlemen judge from the present state of 
those people, or did they look forward toa time 
when this place was to become a second Rome, 
prostituted and corrupted by luxury and vice, the 
grave of liberty, and the scourge of the rest of 
mankind? He trusted those days that produced 
such events were long since passed, and, in the 
present enlightened age, not likely toreturn. But 
whence, he asked, can proceed the danger from 
the inhabitants of Columbia? Are they more 
corrupt than the rest of the Union? Are they 
more ignorant, or less alive to their rights and 
liberties? He had no reason to believe that this 
was the case. Is there any reason to suppose they 
will become enslaved under the government of 
Congress? Will those to whom are confided the 
rights and liberties of the whole Union, sacrifice 
the people of Columbia, by degrading them toa 
state of vassalage? Will not the members of the 
National Legislature bring with them the feelings 
of the people in the different parts of the Union 
from which they come? He presumed they 
would, and ‘legislate for this district, in the same 
manner, as far as, circumstances would permit, 
that they would for their constituents. If there- 
fore the people at large enjoyed liberty and equal 
rights, so would the inhabitants of Columbia; 
they had their rights and liberty guarantied to 
them by the Representatives of the whole nation. 
Mr. C. concluded by observing that the framers 
of the Constitution, and the State conventions that 
adopted it, who spoke the sentiments of the great 
body of the people of the Union, must have in- 
tended that there should be established a perma- 
nent seat for the National Government; and 
being convinced of this, from such high authori- 
ties, he would, by no act of his, countenance a 
measure, that would be likely to shake the confi- 
dence of the people in the public faith, give the 
appearance of instability to our national act, and 
finally tend to loosen the bonds by which the 
seat of Government was bound to this district. 
Believing the proposed resolution calculated to 
produce such effects, he had determined to vote 
against it, and he trusted that a large and decided 
majority of the House would coincide with him 
in opinion, and by rejecting the measure quiet 
the alarms it had occasioned, and evince to the 
public that some reliance, at least, may be placed 
in the stability of Government. 
` Mr. Ruea (of Tennessee.)—Having attended 
with pleasure to the discussion of the question 
now under consideration, I had designed as on 
every question heretofore, so also on this, to have 
given a silent vote, but Í have felt myself con- 


strained to state the reasons which govern this 
vote. : 


which dictated them. 

At the time the Constitution of the United 
States became obligatory on the particular States, 
they were bounded: by ascertained limits; the 
sovereignty, jurisdiction, and right of each par- 
ticular State, within its territorial limits, were 
secured, and the rights, privileges, immunities 
and franchises of the citizens were safe under 
the respective State constitutions. 

The constitution of Virginia, after stating a 
relinquishment of claim to the territories con- 
tained within the charters erecting Pennsylvania, 
Maryland, North Carolina and South Carolina, 
proceeds to declare that, “the western and north- 
‘ern limits of Virginia shall in all other respects 
‘ stand as fixed by the charter of King James the 
‘ First, in the year one thousand six hundred and 
‘nine; and by the public treaty of peace between 
‘the Courts of Britain and France, in the year 
‘1763; unless by act of this Legislature one or 
‘more governments be established westward of 
‘the Alleghany mountains.” 

The words used in this clause of the constitu- 
tion of Virginia are, “shall stand as fixed,” to 
evince that the limits of that State were unalter- 
able, except as in the same clause is provided. 

The constitution of Virginia, also declares ex- 
pressly that “the right of suffrage shall remain as 
exercised at present ;” the word “shall” is here 
again used, to evince that the right of suffrage 
was secured to every citizen, as an inalienable 
right, a right which, by the force of the terms, 
could not be surrendered. 

The third article of the declaration of rights 
and constitution of the State of Maryland de- 
clares that “the inhabitants of Maryland are en- 
‘ titled to all property derived to them from or un- 
‘ der the charter granted by His Majesty Charles 
‘the First, to Cecilius Calvert, Baron of Balti- 
‘more.” And the fifth article secures the right of 
suffrage to the citizens. 

It would appear, by these express, unqualified 
declarations in the constitutions of the States of 
Virginia and Maryland, that the territorial limits 
of those States were made fixed and unalterable, 
except as to the making one or more governments 
westward of the Alleghany mountains, provided 
for in that of Virginia; and it does not appear, 
that- any power is delegated in either of the same 
constitutions, to alter or change the territorial 
limits of either State, (excepting that, by the con- 
stitution of Virginia, one or more governments 
might be established westward of the Alleghany 
mountains,) or to cede any part of the territory of 
either to any other Power. There does not ap- 
pear in either of the same constitutions, any ex- 
pression of the public will, delegating power to 
cede away any of the citizens of either State, or, 
by a cession, to place them in a condition deprived 
of the rights of suffrage. . 

But it may be objected that the cessions of ter- 
ritory and citizen inhabitants which are stated to 


{be made, were made after the ceding States had 
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adopted the Constitution of the United States, 
and that the Constitution being the supreme law 
of the land, anything in the constitution of any 
State to the contrary notwithstanding, therefore 
the clauses and articles in the constitutions of the 
States of Virginia and Maryland, before alluded 
to, so'far as they would have reference.to a por- 
tion of: territory and citizen inhabitants to be ced- 
ed, were made null and void. 

It is acknowledged that this objection. may ap- 
pear to have some claim to examination ; but, if 
examined, it will appear to have no force. 

It will be observed that there is go clause, sec- 
tion, or article in the Constitution éf the United 
States imperiously commanding any particular 
State in this Union to cede territory to the United 
States for any purpose.- An imperious command 
to cede territory could not be made. _Thesecond 
article of the Confederation and perpetual Union 
of the United States declares that “each State 
‘retains its sovereignty, freedom, and independ- 
‘ence, and every power, jurisdiction, and right, 
‘which is not by this Confederation expressly 
‘delegated to the United States, in Congress as- 
* sembled.” 

This article operates as a guarantee by the 
United States to every particular State; and the 
second clause of the third section of the fourth 
article of the Constitution of the United States 
declares that “nothing in this Constitution shall 
‘ be so constrüed as to prejudice any claims of the 
‘ United States or of any particular State.” Hence 
3 may be inferred that this objection is without 

orce. 

This objection will appear more untenable by 
an examination of the seventeenth clause of the 
eighth section of the first article of the Constitu- 
tion, (the clause on which the claim “to exercise 
exclusive jurisdiction in all cases whatsoever,” 
&e., in the District of Columbia is bottomed,) the 
words used in this clause are not imperious—they 
do not command any particular State or States 
to cede territory to the United States; neither do 
they impose an imperious necessity to accept such 
cession from any particular State. ` 

This clause indirectly presents a proposition to 
the particular States; the words used are, “ over 
‘such District (not exceeding ten miles square) 
* as may, by cession of particular States, and the 
‘ acceptance of Congress, become the seat of the 
£ Government of the United States ;” by this mode | 
of expression, it is evident that it was understood 
that every particular State had the right, under 
its own particular constitution, to reject this prop- 
osition. 

Hence it may be concluded that the articles 
and clauses in the constitutions of the States of 
Virginia and Maryland, before alluded to, are not 
impaired by the Constitution of the United States. 

In the fourth section of the fourth article of the 
Constitution, it is expressly declared that “the 
t United States shall guarantee to every State in 
‘this Union a republican form of government.” 
Thisis a strong expression; when it is recollected 
by whom it is made, it will appear stronger. It 
is the voice of the sovereign people of this Union, 


before whose presence, at whose command, every 
fabric that they have not ordained to be erected 
must fall and moulder into ruin. 

The words of the Constitution are, “WE,” 
emphatically.. “WE, the people of the United 
t States, shall’ guarantee to` every State in this 
‘Union a republican form of government.” “No 
book of political institute, ancient or modern, 
can produce an expression of the public will equal 
to this. ro: ees: 

By the word “State,” in this section, is not in- 
tended or signified mere soil or territory.” No; 
by it is intended and signified a citizen-people, 
inhabiting a territory. bounded by limits ascertain- 
ed in their constitution. To these citizen-people 
comprising every State in this Union, we the ped- 
ple of the United States have guarantied’a repub- 
lican from of government. 

At the time the Constitution of the United 
States became the supreme law of the land, the 
people inhabiting what is now the District of Co- 
lumbia are presumed to have been, some of them 
citizens of the State of Virginia, the residue citi- 
zens of the State of Maryland. therefore, were re- 
spectively component part of those States, and 
were embraced by the emphatical word “WE,” 
which stands first in the preamble of the Consti- 
tution. They, therefore, being component parts 
of the States of Virginia and Maryland, guaran- 
tied to all the people composing every State in 
this Union a republican form of government; and 
all the people composing every State in this Union 
guarantied a republican form of government to 
them. This guarantee was and is mutual and 
reciprocal. No citizen was excepted or excluded, 
and it cannot be made to appear that any citizen 
is or can be excepted or excluded from the opera- 
tion of this principle declared in_this fourth sec- 
tion of the fourth article of our Constitution. 

This principle is capable of further illustration, 
evincing its power in aid of the State consti- 
tutions. 

` The citizens composing every State in this 
Union who have made and ordained a constitu- 
tion, have, by that constitution, mutually guaran- 
tied to each other a republican form of govern- 
ment. At this point, the Constitution of the 
United States and the constitution of each par- 
ticular State meet and continue to protect every 
citizen of every State in this Union in the pos- 
session and exercise of his liberties, privileges, 
and franchises, under a republican form of gov- 
ernment. 

If, then, these things be so, no good reason can 
be urged why any section of citizens shall be: re- 
tained and confined under the dominion of a prin- 
ciple hostile to the grand principles which form 
the basis of the American Republic. As has 
already been observed, there does not appear to 
have been any imperious necessity compelling any 
particular State to cede territory and the citizen- 
inhabitants. There does not appear to have been 
any imperious necessity compelling the acceptance 
of any such cession; but it is understood that the 
States of Virginia and Maryland have made ces- 
sions of territory composing the District of Co- 
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lumbia and the citizen-inhabitants thereof to the 
United States, and they have been accepted, and 
by that acceptance many thousands of citizens | 
have been deprived of rights and privileges, the | 
ossession and exercise of which, under a repub- ; 
ican form of government, were solemnly guaran- į 
tied to them. 

If there has been a splendid departure from 
principle to obtain an object not yet known, more į 
than is the benefit from the cession resulting to 
the United States, to any particular State, or to 
any citizen in this Union, it may be most advisa- 
ble to return, and to remove any impediment that 
may prevent the free operation of a republican 
form-of government. 

With this view of the subject, I shall vote in 
favor of the resolutions, impressed with an assur- 
ed, solemn belief that it is my duty so to do. 
‘What remains is, to offer my grateful acknow- 
ledgments for-the attention with which I have 
been honored. $ 

Mr. Lewis.—Mr. Chairman: Hitherto I, hav- 
ing been silent upon the question under consider- 
ation, have been too much indisposed to do justice 
either to myself or the importance of the subject. 
After the very lengthy and able investigation of 
the resolution upon your table, it is with great un- 
willingness that I intrude upon the Committee at 
this late hour, when their patience must be ex- 
hausted, and when it is not probable that much 
new light can be thrown upon the subject. But 
upon a question so very interesting, and in its con- 
sequences so important, I am desirous of assigning 
some of the reasons which have determined me 
to give to these resolutions my decided negative. 
I am opposed to the resolutions for a retrocession 
of the District of Columbia, or any part of it, for 
two reasons: first, because, in my opinion, Con- 
gress do not possess the Constitutional power to 
pass them; and, secondly, because (even admit- 
ting they possessed the power) it would be inex- 
pedient. Iconsider that, if the retrocession should 
take place, that a removal of the seat of Govern- 
ment would certainly follow, and the fundamental 
principles of the Government would be shaken to 
the centre. Such a measure I will never consent 
to sanction, and while I have the honor of a seat 
in this House,my voice shall be raised against it. I 
will never vote for a measure that shall in the most 
distant manner have a tendency to impair the prin- 
ciples uponwhich this Districtis based. Before Con- 
gress can retrocede the District, or any part there- 
of, not only the States of Virginia and Maryland, 
but the people of the District, must give their con- 
sent. The latter certainly had a right to the ben- 
efits of the Constitution, and cannot be transferred, 
without their consent, to any State whatever. 
But the gentleman from Georgia (Mr. Karty) 
has said that the people of the Territory of Co- 
lumbia had not been consulted when they were 
ceded to Congress, and that therefore their consent 
Was not necessary on this occasion. Is this cor- 
rect, sir?. No; itis nota fact that they had no 
voice in the cession. They were represented in 
the Convention which ratified it, and they were 
represented in the State Legislatures who gave 


their assent to the cession. Their assent was ne- 
cessary—it was obtained. The territory was ceded 
for those purposes expressed in the Constitution, 
and for those purposes only did the people consent 
to relinquish their sovereign rights. What were 
those purposes? That the ceded territory should 
be the permanent seat of the Government of the 
United States, and that Congress should exercise 
exclusive legislation over it. These were the ex- 
press terms upon which the cession was made and 
accepted by Congress, and will it now be said that 
we can transfer or barter away these people like 
cattle? No, sir; they still have rights which 
they cannot be deprived of, without a shameful 
violation of justice and public faith. How have 
these resolutions been introduced? Has the State 
of Virginia or the State of Maryland expressed a 
desire that a retrocession should take place? I 
believe not. Have the people of the District who 
are to be affected by it petitioned in its favor? 
No; but the reverse isthe fact. Resolutions have 
been received from the townand county of Alex- 
andria denying the right of Congress to transfer 
them without their consent; petitions have been 
received from Georgetown and the City of Wash- 
ton against it, and not one person in the District 
has come forward and complained of not being 
restored to his “long lost liberty.” And I would 
ask whether the wishes of the people ought not 
to be regarded; and whether Congress will retro- 
cede them in defiance of their will? I trust not. 
If Congress possess the power to transfer them to 
the States of Virginia and Maryland, they can 
transfer them to any other State in the Union, or 
(as the gentleman from Maryland, Mr. Dennis, 
has said) to the Emperor of Hayti. I trust that 
no gentleman of the Committee would be willing 
to do the latter. But gentlemen have said that 
the people of the District were troublesome to 
Congress. I never expected, sir, to: have heard 
such a declaration upon this floor. The people 
havea right, by the Constitution, to petition for 
a redress of their grievances, and Congress is 
bound to listen to them; for, although deprived 
of an immediate representation, yet they are still 
the people of the United States, and, as such, are 
entitled to all the privileges of the Constitution, 
except that of being represented. If because the 
people are troublesome we are to transfer the Dis- 
trict, the same reason might be assigned in favor 
of ceding any State to a foreign Power. But 
why, let me ask, sir, do not gentlemen propose a 
retrocession of Louisiana? Surely that province 
has been more troublesome than the District of 
Columbia, and the prospect is that it will betwen- 
ty times more so. But it is urged,as an argument 
in favor of the retrocession, that the District is 
small. And are we, Mr. Chairman, arrived at 
that period when justice shall be measured and 
limited by miles and bounds? If this be the case, 
then the little State of Delaware will, when com- 
pared with the State of Virginia, only be entitled 
to a proportion of justice as one is to twenty-two. 
This, I hope, is not the case yet. m 

The expense of legislating for the District has 
also been urged; but, in my opinion, it is neither 
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troublesome‘nor expensive. If Congress have de- 
voted some time to the affairs of the District, it 
must be recollected that they have devoted more 
to a number of individual cases. - Will gentlemen 
look at the case.of Amy Darden’s horse, about 
which more time has been spent than about all 
the business of the District. I lament that the 
claim-of this poor woman (which I have always 
considered just)-should still be a subject of legis- 
lation and remain unpaid; but it has never been 
contended that the expense of legislating should 
prevent persons from having justice. Gentlemen 
have deplored the. degraded situation of the people 
of this District,- I acknowledge, sir, they are ina 
degraded situation; not because Congress exer- 
cised exclusive legislation over them, but because 
they contended for the right to transfer them 
without their consent, like so many cattle, (or 
slaves and nonentities, as they have been termed 
by gentlemen.) But how will the people in the 
county of Alexandria be restored to their “long 
lost liberty” by a retrocession to Virginia? Do 
not gentlemen know that in Virginia none but 
freeholders have the privilege of voting, and but 
a small proportion of the people would be restored 
to that inestimable right, and would be precisely 
in the situation in which they are at present in 
that respect? 

After the able arguments which have been ad- 
duced against the resolutions, I will not detain 
the Committee with any further observations, but 
will content myself with giving to them my de- 
cided negative, and hope-a majority of the Com- 
mittee will not be found to sanction a measure 
fraught with such pernicious consequences. 


Tuorspay, January 10. 


The House proceeded to consider the amend- 
ment proposed by the Senate to the bill entitled 
“An act to amend the act, entitled ‘An act for 
the government and regulation of seamen in the 
merchants’ service:” Whereupon, the amend- 
ment, together with the bill, was committed to 
the Committee of Commerce and Manufactures. 

Ordered, That the committee to whom was re- 
ferred, on the fourth instant, a remonstrance and 
petition of the representatives elected by the free- 
men of the Territory of Louisiana be discharged 
from the consideration thereof; and that the said 
remonstrance and petition be referred to the com- 
mittee appointed on the twelfth of November last, 
on “so much of the Message of the President of 
the United States, as relates to an amelioration of 
the form of government of the Territory of Lou- 
isiana ;” that they do examine the matter thereof, 
and report the same, with their opinion thereupon, 
to the House. 

DISTRICT OF COLUMBIA. 


The House again resolved itself into a Com- 
mittee of the Whole on a motion of the twenty- 
ninth of November last, “to recede to the States 
of Virginia and Maryland the jurisdiction of such 
parts of the Territory of Columbia, as are with- 
out the limits of the City of Washington.” 


Mr. Wiuurams, of North Carolina: Mr.Chair- 
man, the length of time which has already been 
occupied in discussing the resolutions now under 
consideration, would have prevented me from say- 
ing anything at this late hour, but from some ex- 
pressions which gentlemen have made use of by. 
saying, that those who were opposed to the reso- 
lutions -had in a measure given up the Constitu- 
tional objection, therefore they could see no solid 
reason why they ought not to be.adopted. But I 
did. not understand that objection was abandoned, 
and for my own part I consider that. if the reso- 
lutions do pass they are contrary to the true mean- 
ing of the Constitution. Under these considera- 
tions I hope I shall be indulged whilst I offer to 
the Committee some remarks, and state my ideas 
on that clause of the Constitution which has.so 
often been read and commented on. 

The first article and eighth section. of the Con- 
stitution, declaring the powers of Congress, in the 
last clause, says that Congress shall exercise 
exclusive legislation in all cases whatsoever over 
such district (not exceeding ten miles square) as 
may by cession of particular States, and the ac- 


; ceptance of Congress, become the seat of Govern- 


ment of the United States. And we are now told 
by those who wish to recede this district, that, ale 
though the States of Virginia and Maryland have 
ceded to the Congress of the United States this 
district, and it has been accepted, that Congress 
can now recede whatever they think proper; this 
position I deny, and will endeavor to state what 
I think to be the true construction of that section 
of the Constitution. The powers which are dele- 
‘gated to Congress in the eighth section may be 
exercised or not, but the power still exists in Con- 
gress, and I take it that Congress cannot by an 
act of their own destroy the powers delegated to 
them by the Constitution; if they can it would be 
a useless instrument. But gentlemen have said 
that it would be very absurd if Congress could not 
repeal any law which they have passed; they 
certainly can, but does it follow from that, that the 
power ceases which was given by the Constitu- 
tion? No, sir, it still remains discretionary in 
Congress to exercise whenever necessary. I shall 
therefore contend that the clause of the Constitu- 
tion under which this district was formed depends 
on the same principle; that is, it cannot bere- 
ceded and changed at the will and pleasure of 
Congress. I believe the convention by inserting 
that section intended there should be a permanent 
seat of Government, although they did not fix on. 
the particular place where it should be, but left,it 
in the power of:Congress to carry that clause into 
operation. . This has been done by a cession from 
the State of Virginia and Maryland, and accepted 
by Congress; that clause, therefore, being now 
made complete as any of the preceding clauses 
in that section, it is equally binding on us, as 
much so asif the district had been laid off by the 
convention. 

But we are told that this district has been 
formed by an act of Congress, and of course they 
can dispose of it at pleasure. [admit it required 
Legislative aid for its completion; and all the 
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powers which were contemplated under that | not examined the laws by which Congress were 
clause being completely vested in Congress, they | invested with the jurisdiction of this District, and 
are bound by it as much as-any other part of the | I am confident they cannot show any act of Con- 
Constitution. Will not, then, a recession of this | gress assuming the jurisdiction, except the act of 
district destroy the object intended by that sec- | Congressin 1790. Itappears that after the States 
tion, because, without this district, Congress have | of Virginia and Maryland had made provision 
no power to exercise exclusive legislation, and | agreeably to the Constitution for the cession of this 
that clause will be a mere nullity? There is an- | District, by.an act of Congress passed in the year 
other reason why I think Congress have no power | 1790, a district not exceeding ten miles, to be lo- 
to recede this district. When the Constitution of | cated as hereafter directed, shall be, and the same 
the United States was adopted, it was well un- | is hereby, accepted for the permanent seat of Gov- 
derstood that such a district, not exceeding ten | ernment of the United States; and, sir, the mo- 
miles square, would be laid off for the seat of | ment Congress passed that law, their jurisdiction 
Government. I therefore think that Congress | was complete. For, although they did not exer- 
have no more power to recede or dispose of it | cise the jurisdiction, the power was vested in them, 
than any one of the States which have been | and provision was made for the government. and 
formed and admitted into the Union, by an act of | regulation of the District by enforcing the laws 
Congress, agreeable to the fourth article and third | of Virginia and Maryland until Congress. should 
section of the Constitution. — If, then, this district | otherwise provide. 
stands upon the same principle as the new States, | The reasons which the friends of the resolutions 
gentlemen will not contend that they can dispose | have advanced why we ought to recede the juris- 
of those States at. pleasure, for having been ad- | diction, are, that these people in this District have 
mitted into the Confederation, they stand upon | no rights secured to them under the Constitution, 
the same footing with respect to being transferred | and that-it is too troublesome and expensive to 
as any of the States, which were in existence at | legislate for them. Let us examine and see whe- 
theadoption of the Constitution. If, therefore, Con- | ther these are sufficient reasons for Congress to 
gress have no power to dispose of one of the | recede the District.. Gentlemen have asserted that 
tates belonging to the Union, except in cases of | Congress are the absolute masters over these peo- 
extreme necessity, for the safety of the nation, | ple, possessing powers more despotic than any of 
they cannot this district, both being formed agree- | the monarchs of Europe, and in order to relieve 
ably to the express provision in the Constitution. | them from their degraded situation, which is so 
To prove this, they have referred to the fourth | repugnant to the principles of cur free Govern- 
article and third section, which says, that Con- | ment, they wish to restore them to their former 
gress shall have power to dispose of and make all | state of liberty and independence. If gentlemen 
needful rules and regulations respecting the ter- | had examined the Constitution, they would not 
ritory or other property belonging to the United | have made these assertions; for,to my mind, there 
States. But, Mr. Chairman, if gentlemen will | cannot bea doubt but there are certain rights and 
strictly examine that clause of the Constitution | privileges secured to the people in this District, 
they will see it does not apply to the question now | under our Constitution, which Congress haye no 
before us, it only relates to the territory belong- | more power to violate than they have the rights 
ing to the United States; for the boundary was | which are secured to the several States. 
laid down before the adoption of the Federal Con-| In the first article and ninth section of the Con- 
stitution, and it was well known there was a vast stitution it is declared that'the privilege of the 
extensive territory which Congress would have | writ of habeas corpus shall not be suspended unless 
to dispose of, which they are continually selling, | the public safety may require it; no bill of attain- 
and extending our territory, by extinguishing the | der or ex post facto law shall be passed; and can 
Indian claims, and that is the true reason why we | gentlemen deny that those rights are extended to 
see that clause inserted in our Constitution. i the people in this District? Certainly not; be- 
Gentlemen have contended that the receding | cause the limitation of the powers of Congress is 
the jurisdiction of this District has no connexion | general, and not confined to any particular State 
with the removal of the seat of Government, and | or district in the Union. Further, in the articles 
they have no such intention. I have no reason | in addition to and amendment of the Constitution, 
to doubt the deciarations of gentlemen, but if the | there are a number of rights secured to these peo- 
resolutions which they are in favor of should be | ple. Congress can make no law respecting the 
adopted, it will have the same effect; because, if | establishment of religion, or abridge the freedom 
Congress can dispose of the District at pleasure, | of speech or of the press. In fact, these people 
our seat of Government will be afloat; andalthough | are equally secure in their persons and property, 
there may not be a majority of the members now | by a fair and impartial trial by jury, under the 
in Congress who wish to remove the seat of Gov- | Judiciary Establishment in this District. But great 
ernment, a few years hence there may be; and if | stress has been laid-on the clause giving exclusive 
the Constitution has no control over us, that clause | legislation to Congréss; and I cannot for my part 
1s useless, and our seat of Government will be ren see, that because Congress have a right to exclu- 
moved at the will and pleasure of Congress. We | sive legislation over a district, they can exceed the 
are further told that the jurisdiction of this Dis- | express limitation of their powers. I think not, 
trict was not assumed until after Congress removed | And the mighty cry we have heard about the de- 
in the year 1801; but gentlemen certainly have | graded situation of these people is merely ideal ; 
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they:are.secure under our Constitution, and per- 
feetly:content with their present situation. And 
I consider, that, because these people are trouble- 
some, and it costs the United States something to 
legislate for them, is no reason for us to recede 
this District; for the same might apply to any 
other part of the Union. And if this District is 
such.a monstrous evil which exists inour Govern- 
ment, and a nuisance, we ought to get rid of it 
in a different manner than-is now proposed—by 
amending our Constitution; because 1t was formed 
under that-instrument. And believing as I do, 
that our seat of Government is permanently fixed 
by ‘our. Constitution, and although these resolu- 
tions:do not go immediately to the removal of the 
seat.of Government, they settle the general prin- 
ciple whether the Constitution does bind us or not, 
I therefore hope they will be rejected. ; 
Mr. Sranron.—Mr. Chairman, I ask the in- 
dulgence of the Committee, while I take a view 
of the resolution on your table, which contem- 
plates a retrocession of all the federal district, ex- 
cept the City of Washington. The advocates 
for the resolution in vain attempt to prove the 
constitutionality and expediency of the measure. 
I shall waive any observations on the ground of 
constitutionality, and will endeavor to. confine 
myself to the question merely of expediency. Mr. 
Chairman, I confess I do not perceive the utility 
of this resolution; but, on the contrary, plainly 
foresee the serious evils that will inevitably re- 
sult from its adoption. ,An honorable gentleman 
from the State of New York made an attempt 
to. shaw the propriety of the resolution on your 
table; he frankly told the‘Committee he was not 
only..willing to make the recession of Alexandria 
and Georgetown, but the City of Washington 
also, and that he had no objection to the removal 
of the permanent seat of Government. I thank the 
gentleman for his candor. I have believed, from 
the moment the .resolution was offered to the 
House, that it meant something more than merely 
the. retrocession—that it was introduced as an 
opening wedge, for the removal of the seat. of 
Government; although I am free to declare, that 
I verily believe the mover of the resolutions was 
actuated by pure motives, and does not wish a 
removal of the present seat of Government, yet 
it is very probable that other gentlemen are aiding 
the measure with that view. “The gentleman from 
Virginia, who I now see in: his seat, supported 
the resolutions with such ingenuity and talents, 
that he almost persuaded me to become a convert 
and sign his Koran; though he was unfortunate 
in having a bad cause, yet he managed it admira- 
bly; and merits much praise. The honorable 
gentleman from Georgia, who spoke early in this 
debate, took occasion to quote part of an excellent 
prayer, one of the best inthe world. He said 
“ Lead us not into temptation ;” I beg leave to re- 
peat the following part of this inimitable prayer, 
“But deliver us from the evil of adopting. this 
resolution,” which is pregnant with many evils. 
Mr. Chairman, as the subject and patience of the 
commitiee.is already exhausted, I will not trouble 
them longer, but conclude by observing that the 


8th Con. 2d Ses —31 


hr a ma S A AE 


District of Columbia is a legitimate child of the 
Constitution; althougha refractory and expensive 
one, yet if is, in my opinion, premature and 
unwise for.a parent to neglect, or refuse to foster 
his legitimate offspring. At the same time I de- 
plore as much as any gentleman on this floor, the 
unpleasant situation of the citizens of this district, 
with regard to their deprivation of the elective 
franchise. It is one of those evils that grows out 
of our Constitution, and we must yield:to it, as it 
is aless-evil than to make frequent’ innovations 
on the Constitution and laws of our country, 
which never fail to weaken the reins of Govern- 
ment. Mr. Chairman, these are. the principal 
motives that will induce me to give my: vote 
against the resolution. i 

Mr. Sranrorp.—The gentleman behind me; 
from Rhode Island, does me honor, tobesure. He 
acquits me of any intention of a removal of the 
seat of Government. But says, however, he can- 
not help thinking a little about the beauties of 
Edenton—the beautiful spots about that town. 
Mr. S. was at a loss to understand well the applica- 
tion of the gentleman’s inuendo. He did. not 
know for his part anything about the beauties of 
Edenton. He had never been in that town in his 
life. The allusion, therefore, could have no refer- 
ence- to him. ‘Having disavowed, early in the 
debate, the least intention of that. kind, he thought 
it might have sufficed, but if it would do, he would 
again declare as the mover of the resolutions, 
that to remove the seat of Government would be 
one of the last votes he would give. Asa pledge 
that such was not his intention he had consented 
that the city itself should be excepted from the 
intended cession, and not from any idea that its 
jurisdiction was necessary or could be retained 
to the General Government with advantage, for, 
indeed, he believed the contrary. 

Being up, he said he would just observe in an- 
swer to\the gentleman from Connecticut, (Mr. 
Goppanrp,) who had expressed some surprise at 
the opinion that the people of this district held no 
rights but those of courtesy, and, to evince the 
contrary, had read the third amendment of the 
Constitution, intended to protect religion, the 
press, and the right of petition. He would ac- 
knowledge he had advanced such an opinion, and 
still believed he was right. Congress had the ex- 
clusive right of legislation over this district in all 
cases whatever, and consequently could, if they 
thought proper, pass an alien or sedition law to 
operate within the district. The eighth section 
of the first article gave Congress. sole and exclu- 
sive power in so many words, and th 
an exception to the- general system, a-kiad-o: 
litical death-warrant to the people of this territory. 
The amendment read, therefore, can only: apply: 
generally to the people of the States, but not to 
any within these devoted bounds. The ‘saving 
clauses of the Constitution were intended’ for 
others, not for them. They were in his opinion 
excluded from all the boasted privileges of citizens 
of the United States. 

Thegentleman from Pennsylvania, (Mr. Lucas,) 
who had been esteemed for ingenuity on -most 
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occasions, certainly was not..as happy as usual 
upon the present.. He had dwelt much upon the 
preamble to the Constitution, to show that some 
rights still remained to the inhabitants of the dis- 
trict. and had read with some emphasis the be- 
ginning words, “We, the people.” Now these 
words were certainly the most unhappily selected 
of any in all the Constitution... No person in the 
district can. read those words with application to 
himself. They can never read only as the sad “ me- 
mento” of what these people once were. ‘We, 
the people of the United States,” are words im- 
plying the free agency and sovereign.sway which 
they, the people of the United States, have re- 
served to themselves in their own Government. 
Their voice when heard must be obeyed, but 
what voice have the inhabitants of this district ? 
What were they intended to have? None, in his 
opinion. And yet we -hear much about their 
rights, a people disfranchised, entirely divested of 
all agency in their own affairs, have rights! Sub- 
jects at the will and. pleasure of Congress; and 
yet rights to-claim and assert! He believed they 
were without any, or the shadow of any. The 
different speakers upon that occasion had attempt- 
ed to show rights of an implied or constructive 
kind ; but, for his part, he thought the Constitution 
would not bear any such construction, at any rate 
none had been given satisfactory to him; nor in- 
deed could he be persuaded that the framers of 
that otherwise happy instrument intended that 
they should have any. 

He had nothing more to say than to express 
his consolation, that a much stronger vote was 
like to be given in favor of the resolutions on the 
present, than had been on the former occasion, 
and that it was his earnest hope and wish that 
the subject would not be suffered to sleep. 

Mr. Saiuie advocated, and Messrs Hucer and 
CLAIBORNE opposed the resolutions; when the 
question was taken on agreeing to the first reso- 
lution, for receding that part of the District for- 
merly attached to Virginia, and passed in the 
negative—yeas 42, nays 62. 

The question was then taken on the second 
resolution, for receding that. part of the District, 
excepting the City of Washington, formerly at- 
tached to Maryland, and passed in the negative— 
yeas 42, nays 65. 

The Committee then rose, and reported their 
disagreement to the resolutions. 

. The House immediately took the report into 
consideration. 

. Mr. Auston said, he did not rise for the purpose 
of entering into a lengthy discussion of a subject, 
which has already occupied so much time; in his 
opinion much more time had been consumed, than 
the importance of the subject merited. 

Although, in Committee of the whole House, 
there had appeared to be a considerable majority 
against the resolutions for receding the District of 
Golumbia, to the States of Virginia and Maryland, 
yet-he had a hope that the House would not con- 
cur.in the report of the Committee of the Whole, 
on the first resolution, which only went to the re- 


the other side of the Potomac, to the State of Vir- 
ginia. Most of the reasons which gentlemen had 
urged against the recession, had been bottomed 
upon an idea that this measure was only a step- 
ping stone to the removal of the seat of Govern- 
ment from this place altogether. 
Those objections could not have any weight, 
rovided that part which formerly was a part of 
the State of Maryland was retained. He believed 
some gentlemen had voted against the resolutions, 
under an impression, that the friends to the re- 
cession had it in contemplation to remove the seat 
of Government. Mr. A. said, he would only an- 
swer, for himself, that no such idea had entered 
his head ; he had no desire ever to see it removed 
from this place, and was he now called upon to 
give a vote for a permanent seat of the Govern- 
ment of the United States, it would be for this 
place, in preference of any other; to remove it 
from this. place would be one of the last votes he 
should think of giving. 
He felt at this time indifferent asto the second 
resolution, which was; to recede to the State of 
Maryland that part of the district which: was 
taken from that State; he hoped that gentlemen 
before they. decided finally upon this question, 
would take into view the real situation of the peo- 
ple and the district. The district was composed 
of a people, who had been heretofore governed by 
laws passed by two different States; they were 
separated by the river Potomac; their manners, 
habits, intercourse, and trade, were very different ; 
their separate interests and wants were as differ- 
entas those of almost any two States in the Union ; 
that no one uniform system of laws would satisfy 
them; that so long as they were under the imme- 
diate control and government of Congress, strife 
and discontent would be the inevitable : conse- 
quence. A great deal had been said about the 
sentiments of the people of the district, and that 
they were very much opposed to being receded; 
whether this wasa fact or not, he did not pretend 
to say, but he verily did believe, if the recession 
of that part of the district which lay on the other 
side of the river was made, and the people restored 
to Virginia, that in a very little time they would 
become much better satisfied, than they now were. 
Mr. Bevincer.—This question has been so fully 
discussed, that I have not the vanity to think that 
I shall be able to change the vote or opinion of a 
single member of this House. But as it is an im- 
portant question, and as I believe attempts will be 
made, and have already been made to mislead the 
public mind, by pretending to explain the motives 
of those who are in favor of the resolutions, there- 
fore, to prevent as far as I can a mischief of this 
kind, I am induced now to come forward briefly 
to declare my opinion. I deny having any m- 
tention to remove the seat of Government from 
this place, and my vote on former occasions will 
justify the assertion. I am unwilling:to sacrifice 
the vast sums of money which have been ex- 
pended here on the public buildings; I am also 
unwilling to sacrifice private property and nation- 
al confidence, and all this without obtaining any 
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965 


HISTORY OF CONGRESS. 


966 


Janwary, 1805. l 


District of Columbia. 


H. oR. 


formly. been, a friend to this place as the seat.of 
Government, and being so, I will do all I can to 
support the Constitutional rights of the citizens of 
the territory ; and in voting for the resolution, I 
hope I am acting in conformity to the declared. in- 
tention and spirit‘of the Constitution, which re- 
quires. us “to. secure the blessings. of liberty to 
ourselves and our posterity.” 
` Much has been said on the constitutionality of 
this question: The Constitution has on this ques- 
tion been examined with the utmost attention; 
but [believe not one single sentence has been 
found, which (without a forced construction) is 
in. opposition. to this resolution, but, on the. con- 
trary, I think the spirit as well as- the letter of 
the Constitution grants this power. The third 
section of the fourth article reads thus, “Congress: 
shall have power to dispose of and make all need- 
ful rules.and regulations respecting the territory 
or other property of the United States;” and if 
we attempt to secure the blessing of liberty to 
ourselves and our posterity, I believe this resolu- 
tion will afford us an opportunity; and although 
I am certain my vote will be recorded with the 
minority, I still feel a consvious satisfaction in the 
ropriety of my vote. I will not refuse to the 
inhabitants of eighty-four square miles out of one 
hundred, the territory of Columbia, (computing 
the city at four miles square, or sixteen square 
miles,) I will not by my act deny them the right 
of suffrage or representation, so long:as I think 
the spirit of the Constitution and the principles 
contained in. the declaration of rights may be 
violated thereby. Tothe many objections which 
have already been made against continuing this 
territory. in this degraded situation, I will add 
one more, which is, I think it is a bar to its popu- 
lation; and whether the granter or the refuser of 
equal rights, is its greatest friend, is a question 
(1 think) not hard to determine by a republican; 
for my own. part I would not wish to live in a 
territory, to raise a son in it, who should thereby 
imbibe the servile principles of slavery from his 
infancy, and I have no doubt but there are many 
who will on-this account remove from it, or, being 
out, will be willing to stay there. When we con- 
sider this place as a permanent seat of Govern- 
ment for the United States, (for the happiest peo- 
ple in the world,) and this House the school of 
politics, to teach our youth the art of virtuous 
legislation, and where the true spirit of liberty 
ought to dwell, shall we here refuse to cher- 
ish the principles which made us an independ- 
ent nation, and doom this place (of all others 
on the continent) the first to perpetual slavery? 
I hope not. Would such a condition help to form 
amore perfect union, establish justice, or insure 
domestic tranquillity? I think the contrary will 
be the result, and so far as the experiment has 
already been made, this truth cannot be doubted ; 
this territory not being secured in any State rights 
by the pale of any constitution, in the case of a 
bad administration might become a bone of con- 
tention, the seat of usurpation, and an asylum for 
all those villains who might fiee from justice, as 
they might here meet with protection; as the 


rights granted to States by the Constitution to 
demand from States criminals who flee from jus- 
tice, does not. apply to this territory ; add to this 
the power of a disaffected party, and it will be 
difficult to calculate the extent of the evils which 
may arise from one, which. at first view, to many 
may appear at present but small. For-these and 
many other reasons, I am opposed to the report 
of the Committee of the Whole, and in favor of 
the resolution. S ee 

Mr. Dennts.—The. discussion of the principles 
involved in the resolution has taken a wide and 
extensive range in the Committee of the Whole, 
and the subject has generally been considered as 
exhausted. In the outset of that discussion, in a 
reply to the author of the resolution, I hastily sug- 
gested to the Committee what appeared to me the 
prominent points involved in the proposition; and 
without going much into illustration of my own 
propositions, contented myself with the expecta- 
tion that they would be enforced by other gentle- 
men of more ability than myself. In this expect- 
ation, I have not been disappointed, and it was 
therefore that I have sat asa silent and attentive 
observer of the several speakers, who have done 
me the honor of noticing my remarks, and have 
heard some of them perverting arguments which 
were.used and others ascribing to me such as were 
never expressed, without an intention to reply. 
But, [have perceived, thatas the discussion inCom~ 
mittee embraced at the same time both resolutions, 
some gentlemen voted then under the idea of 
voting on the two resolutions together, and are 
inclined to vote differently in the House on the 
first resolution from their vote in Committee. I 
must therefore be pardoned, for reminding them, 
that every objection on the ground of constitu- 
tionality, expediency, and of violation of private 
right, applies as forcibly to a recession of part, as 
to the whole, and will claim the indulgence of the 
House whilst I make some remarks in reply to the 
observations of some of the speakers, in support 
of the resolution. 

To attempta reply to them all, and to recapitu- 
late all the leading arguments against the resolu- 
tions, would not be admissible at this late hour of 
theday. Ishallconfine myself toreplying to some 
prominent observations, and to the statement and 
illustration of such propositions as result from and 
gotorefutethem. In all discussions of this nature, 
those who hold with the weaker side of the ques- 
tion, choose to misconceive the strong points of 
their adversaries, or cautiously to avoid them. It 
is necessary, therefore, that I should distinctly state 
the primary objections to the resolution, on the 
Constitutional question; and when this is done, 
it will be seen, that after all the fine and meta- 
phorical speeches of our opponents, few of them 
have touched at all the real point in controversy : 
that they have confounded together, the cession 
and acceptance of the district, or the object on 
which the exclusive legislation of Congress is to 
be exercised, with the power to exercise, at any 
given time, their exclusive legislation. And be- 
cause they see that Congress may omit to exercise 
any given legislative power at any particular pe- 
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riod, over a standing object of legislation, have 
very logically concluded that they may alienate 
that very object of the legislative power itself. 
Here let me tell these gentlemen, once for all, that 
Ido not deny the power to repeal the act of as- 
sumption, but that this repeal does not, and can- 
not reannex the territory and its jurisdxetion to 
the States to which it formerly belonged; and 
that the motion before us is not to repeal the act 
assuming and exercising the jurisdiction, but pro- 
poses to divest us of the territory itself, which is 
the subject of the exclusive legislation of Con- 
gress. 

Believing that Congress were limited in the 
exercise of their powers by the Constitution, not 
only in relation to the number of the objects, but 
also in the extent of their power over any given 
subject, I have called on those who have hereto- 
fore expressed their enmity to constructive pow- 
er, to show me the authority for divesting them- 
selves and their successors of one of the standing 
objeets of the legislative power. The gentle- 
man from Virginia (Mr. Eppss,) first up in reply, 
contented himself in a` great degree, with railing 
atthe errors of the Convention—their folly and 
their wickedness, in inserting into the very heart of 
our political systems, that cancerous principle, 
which, ynless speedily suppressed, must soon con- 
sume the very vitals of national liberty. Having 
exhausted the stores.of his imagination on this 
subject, he at length thought it necessary to offer 
some reason and authority for the exercise of so 
strange a power. Admitting no express power is 
to be found, he enters into the wide field of con- 
struction, and tells us that it is incidental to sov- 
ereignty. That, by the definition of the best wri- 
ters, legislative power and the sovereign power are 
convertible terms, and that it is one of the inci- 
dents of sovereignty to alienate territory. [Here 
Mr. Eppes rose to explain.}] Mr. Dennis, after 
hearing the explanation, said, he still understood 
the gentleman, if he was understood by him at all, 
as inferring the power from the supposed converti- 
bility of sovereignty and legislative power. 

I do not deny that in some countries, the sov- 
ereignty and legislative power are the same, and 
that it is an incident to alienate territory and ju- 
risdiction. But ours is a limited legislative pow- 
er, and the power which we possess is more re- 
stricted than even that of the States. For, as it 
relates to State authority, all power is delegated 
except what is prohibited; but the reverse of the 


proposition is true as relates to the General Gov-- 


no question before us but that of expediency ; that 
the constitutionality of the proposed transfer, 
was a self-evident proposition. I confess, sir, 
I should have been better satisfied, and should 
have thought it more conformable with the habits 
of that gentleman, to have undertaken. to demon- 
strate a proposition which his friends, at least, 
thought required some argumentative support, 
than in assuming, as conceded, the very point in 
controversy. But, although he considered it an 
axiom, and too plain to be reasoned upon, in the 
outset of his remarks, yet we see him afterwards 
undertaking to illustrate this axiom, and to prove 
it accordingly, he tells us, like his colleague, that 
the power results from the power of repeal. But 
does he not perceive that by the very same argu- 
“ments that he undertakes to prove that we possess 
all the power of our predecessors in repealing 
laws, that our successors will possess the same 
that we do; and that if we repeal the act of as- 
sumption, they may repeal the repealing act and 
revive the jurisdiction ? 
But it-is considered by many, and itis reasoned 
from as a conceded point, that Congress may not 
only elect to exercise their legislative power or 
not, over the district when acquired, but there is 
nothing obligatory in the Constitution as to the 
obtaining of a federal district at all; that if they 
choose they may forever hold their sessions in a 
place within the territorial and jurisdictional 
limits of a State. This is a doctrine. which I 
deny, and of which no proof has yet been afforded 
in the elaborate argumentation of the friends of 
the resolutions; unless it was intended thata fed- 
eral district should be acquired in which the ope- 
rations of the Federal Government were to be con- 
ducted free from the possibility of control by State 
authority, the whole paragraphisa dead letter; and 
although I have admitted that when such a dis- 
trict shall have been acquired, you may exercise, 
or not, the exclusive legislation vested in Con- 
gress, yet I do contend that the Constitution is 
imperative, so far as that such territory shall be 
acquired, and over which this exclusive legisla- 
tion shall always potentially exist—in the same 
| manner that a power to make a bankrupt law 
shall always exist, although you may exercise it or 
! not, at discretion. Surely the non-exercise of a 
| power does not annihilate it, for, if so, we have 

already annihilated several powers committed to 
| our charge, and may annihilate the whole. 
| The next gentleman who has favored us with 
this remarks on the Constitutional question, is a 


ernment. I do not deny your right to sell territo- | gentleman from Virginia,and whom to distinguish 


ry, but your power to sell a legislative power, a 
right of exclusive legislation, vested by the Con- 
stitution, for a particular purpose, and not con- 
templated as an object of barter, and of sale, or 
donation, is what I do deny. 

-The two gentlemen from Pennsylvania, (Messrs. 
Finptey aud SMILIE, ) are next in order on the 
Constitutional question. The former gentleman, 
whose. understanding, stored with the fruits of a 
long’ experience in td life, I have been 
taught every day more and more to appreciate, 
commenced his remarks, by telling us there was 


from the numerous speakers from that State, I 
will call the new member ftom Virginia, (Mr. 
Cark.) This gentleman certainly gave us a 
very handsome and ingenious speech, and, like a 
man of analysis, at once saw and seized the ques- 
tion in controversy, laid down his premises, and 
regularly drew his deductions. Aware of the ex- 
tent that the principles advocated by his friends 
would carry them, and that all their doctrines were 
predicated on the principle that the power not 
expressly prohibited to Congress was granted, he 
admitted the correctness of the converse of the 
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proposition, and declared he would not contend for 
the exercise of the power unless it were expressly 
delegated. Here he conceded more than was re- 
quired; for, in my turn, I do admit that we may 
not only exercise the powers specifically delegated, 
but such as are clearly necessary to carry them 
into effect. He then proceeds to declare that the 
express power of making a retrocession is to be 
found in the words “exclusive legislation ;” that 
exclusive legislation and omnipotent legislation 
are synonymous terms; and having the power of 
exclusive legislation over the District, we may do 
with it whatever in the plenitude of ovr own po- 
tency we may think proper: 

I confess, sir, it would never have occurred to 
me that the most approptiate language in which 
to delegate a despotic legislative power, was that 
of exclusive legislation; nor have I ever annexed 
any other idea to the use of a term which seems 
to some gentlemen to contain such magical force; 
or thought that the exclusive legislation to be 
exercised by Congress meant anything more than 
a legislative power to be exercised, exclusive of 
State authority, under the limitations as in other 
cases. Truly, according to this gentleman’s con- 
struction, it ought to have been denominated, 
excluding legislation, as it goes to vest in us the 
power of excluding from ourselves and our suc- 
cessors one of the permanent objects of the legis- 
lative power. 

. The plain and manifest meaning of the word 
is to'be found in the nature of our Government, 
which: is an imperium in imperio, which, as it 
rélates to the action of its legislative power, differs 
from any other nation in the world. The Fede- 
ral Government acts over the same, territory and 
the same persons which are operated upon by the 
governments of the States, and they, in many 
eases, have a concurrent legislative authority. 
For example, a State may impose a tax on car- 
riages at the same time that Congress have acted 
upon the same objects; and it is so in an infinite 
variety of cases. But in the district selected as 
the séat of Federal authority, it was thought pro- 
per that Congress should have the entire control ; 
and this was to-be effected by the power of legis- 
lating exclusively of State authority. Iam sure 
the good sense of that gentleman, on a little re- 
flection, will-satisfy him of the correctness of this 
interpretation, and that he will admit the neces- 
sity of resorting to:some other part of the Consti- 
tution to find the express delegation of the power 
in question, without which, he admits, it is not to 
be exercised. , 

That gentleman, however, seems to have been 
aware that he ought not to dépend for the support 
of his doctrine on such equivocal authority as the 
term alluded to, and, therefore, resorted to the 
third section of the Constitution as another au- 
thority by which the power was expressly vested. 
Tt reads as follows: “The Congress shall have 
© power to dispose of, and make all needful rules 
‘and regulations respecting, the territory or other 
‘ property belonging to the United States; and 
t nothing in this Constitution shall be so construed 
‘as to prejudice any claims of the United States, 


‘or of any particular State.” What other mean- 
ing can be attached to this clause, but that of 
vesting in Congress the right of selling their 


‘| vacant territory, that is, the right of soil therein ? 


So far from contending for this right of legislating 
over their territory being considered by the Con- 
vention as vesting an omnipotent control over it, 
as is now contended, and so fully were they im- 
pressed with the limited nature of the powers 
vested in Congress by the Constitution, that they 
deemed it necessary to delegate to Congress an 
express power tò sell their territory and. other 
property. Butitis not the property in the soil, 
or any other property that you are now about to 
alienate, but a legislative power—a right of juris- 
diction; and if this clause vests in you this power, 
then you may alienate every other power, and 
transfer your whole legislative authority to some 
foreign State. This clause, therefore, proves too 
much, and the gentleman will discover that the 
power to alienate territory or other property is as 
inappropriate to the object of selling legislative 
authority, or of abridging Congressional jurisdic- 
tion over an object of their legislative power, as 
the term, exclusive legislation. 

But, it were vain, sir, to examine into the dif- 
ferent theories and authorities of my opponents on 
this subject. They all tell you the power exists. 
Some say it does not exist but by implication; 
others that it does exist by express delegation. 
Those who contend for it by construction, derive 
it from different sources; those who say it is 
plainly written in the Constitution, differ as to the 
clause and section where it is to be found; al- 
though they are all equally astonished that no 
one else can discover it. Some find it expressly 
given in one place, and some in two. In this 
manner they prove, themselves, that it no where 
exists. That it is not expressly given is clear, or 
else all would see it in the same place—that it is 
not given by the construction is equally clear; 
for it will not be contended that it is necessary or 
incidental to the execution of any other delegated 
power, since we may carry into effect all powers 
without resorting to a retrocession of the district. 
Indeed, sir, it is a strange sort of constructive pów- 
er, which vests in Congress the right to alienate a 
part of its legislative authority, to put itself under 
the entire control of another jurisdiction, which 
may prevent us from going on with the national 
business, altogether, and executing our other pow- 
ers, and to assign as a reason for it, that it is an 
incidental power, or a power necessary to carry 
into effect other powers. 

Mr. Speaker, the time was, when the assertion 
of this doctrine of constructive power, was re- 
garded as a usurpation in Congress, which, unless 
speedily checked, would result in melting down 
the State sovereignties into one mass of national 
authority, and end in establishing a limited, if not 
an absolute monarchy. The time was, when the 
exercise of a power which appeared by fair and 
necessary construction to be necessary to carry 
into effect the powers vested in Congress, was 
regarded by the then jealous guardians of State 
and popular rights, as the acts of tyranny and 
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oppression. TI allude to the case of the alien and 
sedition laws. Here the exercise of a construc- 
tive power excited the jealous apprehensions of 
our philosophical politicians, and Congress were 
equally assailed by the pop-guns of newspaper 
paragraphists and political pamphleteers, and by 
the heavy artillery of legislative assemblies. The 
advocates of these’ measures admitted there was 
no express authority given for the exercise of 
these powers. But, with reference to the alien 
law, they said, that Congress were invested with 
the power of the national defence; and if they 
had no power to expel from their shores the citi- 
zens or subjects of a hostile nation, who might 
from time. to time be landed on our territory 
under the pretext of seeking an asylum in the 
nation, but intending in this way to insinuate 
them into the very heart of our country, to be in 
readiness to join an invading army, it were vain to 
undertake the execution of the important trust 
committed totheir charge. ‘They therefore claimed, 
at-a dangerous crisis, the right to exercise that 
power, as incidental and necessary to carry into 
effect their specified powers. The same power 
was inferred in the same manner in the passage 
of the other law, since without the power of sup- 

ressing sedition, and the means necessarily lead- 
ing to it, the Government itself must be subverted. 
Can any person say there was not better ground 
for the authority in those cases, if constructive 
power is at all to be indulged, than in the present 
instance? And how will the former jealous oppo- 
nents of constructive power, contend for a doc- 
trine which breaks down all the barriers of the 
Constitution interposed between the rights of the 
people and the States on the one hand, and Con- 
gressional omnipotence on the other? A princi- 
ple which establishes the doctrine that the powers 
not expressly prohibited. to Congress, or expressly 
retained, are granted to them in absolute sover- 
eignty ! 

_ But, sir, the paragraph of the Constitution, and 
the establishment of the District, which is a crea- 
ture of it, have been distinguished by many and 
very odious appellations, By a gentleman from 
New Jersey, (Mr. ELmeR,) it has been denomi- 
nated an excrescence of the Constitution. This 
gentleman is a professional man, and, as the doc- 
trine of excrescences is connected with his profes- 
sion, ought to be better acquainted with the term 
than myself. But my idea of an excrescence is 
that of a fungus or other substance growing out 
of a previously existing body. It is presumed that 
this part of the Constitution is eoeval and coex- 
istent with every other part of the instrument. 
Tf therefore it become an excrescence because this 
gentleman chooses so to call it; another gentleman 
may call,and in the same way make, any other 
obnoxious passage of it an excrescence; and a 
-third and a fourth may do the same, until the whole 
body: of it will be composed of exerescences ; and 
as these political doctors will conclude they have 
a right to cut away excrescences, the whole Con- 
Stitution will be cut to pieces by the sharpened 
knives of our Legislative surgeons. 

[Here Mr. Eumer rose to explain, and said he 
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did not say it was an excrescence of the Consti- 
tution, but of the body politic.] | 

To which Mr. Dennis replied, it did not alter 
the case; as in the same way he might make the 
Constitution an excrescence of the body politie. 

Other gentlemen have christened the District 
with various names, and assigned to its political 
state the appellation of a monster ; and this mon- 
ster has at different times, and in the imagination 
of the different speakers, assumed multifarious. 
qualities and various forms. It has never yet been 
seen, nor has it yet devoured a single citizen of 
the District ; but it is supposed to bea hydra, which, 
with its hundred mouths, will soon commence its 
destructive career, (though these prophets can- 
not foretell the precise period when it will begin,). 
and will first eat up all the men, women, and chil- 
dren, in certain parts of the territory, and then 
overleap its barriers and devour the nation. But 
it isa little singuldr, and a phenomenon not yet. 
to be explained by our naturalists, that this mon- 
ster lurks only on the Virginia side of the Poto- 
mac, and in that part of the territory, within the 
former limits of Maryland; lying tothe north of 
Rock creek ; and that whilst it occasionally crosses 
and recrosses the river, it should never attempt to 
come within.the magical circle with which our 
philosophers have environed the City of. Wash- 
ington! And, sir, it is a littlé wonderful, that 
amidst all the sympathies of these gentlemen for 
the good people of Columbia, they have never 
glanced their benevolent eyes towards the dangers 
of the city! It now remains for me, sir, to make 
a few remarks relative to the degraded state in 
which the imaginations of our political metaphy- 
sicians have placed the people of this District. 

And first of all let me ask, if they be in that 
abject and deplorable ‘state of slavery which is 
supposed to exist, who have been the foolish or 
wicked agents that have put them there? I pre- 
sume they have been placed in their present situ- 
ation by the General Convention, the Legisla- 
tures of Maryland and Virginia, and the act of 
Congress accepting the cession. Of course, the 
members of these bodies, respectively, must have 
been either so foolish as not to perceive the effect 
of their measures, or a very cruel, hardhearted 
set of men, who, from the mere love of sporting 
with the rights of their fellow-men, have doomed 
them to civil and political despotism. There 
seems to be no alternative between their folly and 
their wickedness. However, Mr. Speaker, it may 
be that these bodies, and particularly the General 
Convention, who were the primary agents in this 
business, and ‘who have been generally considered 
by foolish people as equally wise, virtuous, and 
patriotic, were both fools and despots. As the 
whole American people and the world have been 
mistaken upon this point, it is equally probable 
that the people of the District, their wise men, 
their -professional men, and their, judges, who 
have generally thought that the several provis- 
ions of the Constitution restricting the exercise 
of a despotic power, whether by. the Legislative, 
Executive, or Judiciary departments, applied to 
this District and other territories, as well as to 
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the people of the States, have all been under a 
gross mistake; that, though they are in the daily 
habit of experiencing all the practical benefits of 
civil and political right, except of actual repre- 
selitation, they are: mere slaves. But there is no 
doubt these mists of error are now dissipated, and 
that they, and all the world, will now, be con- 
vinced of their mistakes by the omnipotent logic 
of the illuminated and illuminating supporters of 
the resolution. ‘ - 

It has been again and again shown, that all the 
restrictions on the powers of the several depart- 
ments, both in the:body of the Constitution and 
the amendments thereto, are equally applicable to 
the people here as to any other people in the 
Union. At this late hour I will refer you to the 
fifth amendment only. It is therein declared, 
“that no person shall be held to answer for a cap- 
‘ital or: otherwise infamous crime, unless by a 
‘ presentment or indictment of a grand jury, ex- 
“cept in cases arising in the land and naval forces, 
‘or in the militia,” &c., “nor shallany person be 
‘ subject, for the same offence, to be twice put in 
‘jecpardy of life or limb; nor shall he in any 
‘criminal case be compelled to be.a witness 
‘against himself, nor be deprived of life, liberty, 
‘or property, without due process of law; nor 
‘shall private property be taken for ‘public use 
‘ without just compensation.” Does this clause 
apply to the people: here, or does it not? If it 
does not, I cannot see why it does. not, and the 
supporters of the resolution have forgotten to 


demonstrate that it does not-so apply, though no | 


doubt they can easily do so. hie: 

Can a people thus guarded be justly obnoxiots 
to the odious appellation of political slaves; and 
is there any evidence they are so, but the reveries 
of our sympathetic philosophers? No, sir, the 
people who feel themselves safe and secure in 
their rights, and independent in their political 
opinions, smile at these political quackeries, and 
know they are to all substantial purposes as well 
situated as the constituents of those who speak so 
much about the abstract rights of man. It is 
true they have no actual representation, but:if on 
that account-they are slaves, what will many of 
them be if restored to Virginia; and what are 
those’ citizens of Virginia who, possessing no 
freehold, are deprived of the right of suffrage ? 
I mention not Virginia here for the purpose of 
obloquy, but because her right of suffrage is more 
limited than any other State; because she has 
been already mentioned by a gentleman of that 
State, (Mr. Jacson,) and because, if it be true, 
that every man who is deprived of a right to 
participate in the choice of representatives bea 
political slave, then Virginia will have more of 
this class of men than any State in ‘the Union. 
Though the consequence is inevitable, I know 
the fact will not be admitted by some of the ad- 
voeates of the resolution. This will prove; sir, 
that this doctrine of representation and taxation 
is not susceptible of regulation by the precise 
rules of arithmetical proportion, and admits of de- 
viations perfectly consistent with the substantial 


freedom and happiness of a people. 


_ Again, sir, I have been charged with advoca- 
ting doctrines anti-republican and anti-revolution- 
ary, tending to despotism, and incompatible with 
the rights of man. Those who make these asser- 
tions would have been prudent to have consulted 
the Declaration of Independence, and re-examined 
the principles in which originated the Revolu- 
tion, in order to see how far those principles may 
be found to comport with or contravene the prin- 
ciples of the resolutions before us; and whether 
the support of the principles of the resolutions be 
the best evidence that they are entitled to be re-. 
garded as the exclusive champions of those great 
and essential principles of liberty whereon have 
been raised the independence and glory of: our 
country. Not having done so, let me do it.for 
them. ` : a 

One principle of the Revolution was, that. of 
resistance to Parliamentary. supremacy, and :à 
claim to apply to usa system of measures and-of 
government contrary to that we had chosen for 
ourselves, and a right to dispense with certain 
great and fundamental principles which seemed 
to belong as well to the colonists as the mother 
country. . 

Here the omnipotency of Congress over these 
people has become a familiar phrase, and claims 
are set up which seem to regard the people of the 
territory as the absolute slaves of Congress, who, 
like the bondmen of ancient Europe, are to be 
transferred from ohe master to another as. so 
many appurtenances to the freehold. E 

Another principle of the Revolution was, that 
the people have a right to choose their own gov- 
ernors; but these people have chosen Congress 
for their governors, and these champions of the 
Revolution say the people here are incapable of 
judging of their own interest, are unworthy to 
be consulted, and must be transferred to Mary- 
land and Virginia. It was another grievance 
complained of by the authors of the Revolution, 
that the mother country attempted to impair the 
rights secured: by charters and legislative promi- 
ses at the time of the emigration of our ances- 
tors, and which constituted the leading motives 
for that emigration. 

Here you are about to violate the most solemn 
engagements, in confidence of which the people 
of the District have given up whatever rights 
they may have formerly possessed, which have 
induced many of them to emigrate from Europe 
and elsewhere, and here to vest the whole of 
their pecuniary resources, and to look to Con- 
gress for the exercise of that exclusive jurisdic- 
tion which they have. preferred to the govern- 
ment.of the States, to whom the territory for- 
merly belonged, and this, too, in the very teeth of 
their remonstrances. I might sum up the whole 
catalogue of grievances which were the founda- 
tion of the Revolution, and show that there was 
not a single violation of our civil or political 
rights in that instance, which you are not about 
to sanction in the passage of these resolutions. 

I know, sir, some gentlemen have told us that 
we have no evidence that the people assented to 
the exercise of Congressional authority, and were 
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not consulted in the original transfer. To this 
remark it would be a sufficient answer, that in 
the formation of the Federal Constitution, every 
individual of the United States consented, that 
if the particular foot of land on which he resi- 
ded should be included within the ten miles 
square, he would submit himself to the exclusive 
legislation of Congress. But although this is the 
way in which the sense of a people is usually as- 
certained, to wit: by the sense of representatives, 
we need not the aid of such support in the pres- 
-ent instance. If these skeptics will look over the 
files of Congress, they will find petitions signed 
by almost every person living within the three 
counties of which this District was originally 
composed, who was capable of signing a petition, 
counting that jurisdiction as one of the greatest 
blessings you could extend to them, with which 
they are still satisfied, and of which it is now 
proposed to deprive them. - 

And why are they to be deprived of the right 
of choosing for themselves? Because they for- 
merly belonged to Maryland and Virginia, and 
because by- restoring them to their former situa- 
tion they must be so much more eligibly situated, 
that they and everybody who resists it’ must be 
fools, or regardless of all the rights and blessings 
of a Republican Government. A gentleman from 
Virginia (Mr. CLARK) has used a very strong 
comparison between the government of Congress, 
and of the States of Maryland and Virginia, 
According to that gentleman, by restoring the 
people on the west side of the Potomac who are 
the objects of the first resolution to the State of 
Virginia, they are to experience the kind and in- 
dulgent protection of a parent, instead of the cold 
indifference and petulance of Congress—an ill- 
natured stepdame.. Perhaps, sir, this idea might 
be enlarged upon, and in the estimation of that 
and other gentlemen we might greatly enhance 
the happiness of the whole American people by 
releasing them from the jurisdiction of this peev- 
ish, crusty, cold-hearted, ill-natured stepdame, 
and putting them under the kind, maternal, and 
fostering patronage of this tender and affectionate 
parent. 

Another gentleman from Virginia (Mr. Eppes) 
has talked much about the blessings of self-gov- 
ernment, and other gentlemen have spoken much 
of the necessity of destroying that monster, which 


obeyed, and their interest promoted ; where they 
will have the substance, not merely the apparent 
| and nominal blessings of the representative prin- 


ciple. 
All those who think we may not only suffer 
the legislative power over the territory to be ex- 
ercised by the States of Maryland and Virginia, 
but who also think we may transfer forever the 
very object itself on which the legislative power 
is to act, must admit the right to delegate the 
power to a subordinate authority- within the Dis- 
trict. I believe myself we cannot transfer the 
District itself and reannex it to Maryland and 
Virginia, but that we may consent that an infe- 
rior legislative power. may regulate the internal 
concerns of the District, but over which we shall 
always have the power of revision and control, 
and of which we cannot divest ourselves or our 
successors. This power has been already prac- 
ueally recognised in delegating to the several 
corporations within the District, a legislative 
power to a certain extent, and which is also rec- 
ognised by the States in the establishment of 
their respective corporations. Instead of depri- 
ving the people here of the blessings of self-gov- 
ernment, as some have conjectured, I have always 
been of opinion, and still, retain my first impres- 
sions on the subject, that a Territorial Legisla- 
ture ought to be extended to the people of the 
District, reserving to Congress the exclusive right 
of legislating on certain matters connected with 
the public property, and their own convenience. 
And always having the power of repealing or 
annulling any improper act, we shall retain in 
our hands all the benefits and advantages of ex- 
. clusive legislation, whilst we avoid the trouble of 
regulating the local concerns of the District. 

I will now conclude my remarks, after having 
imposed too long, I fear, on the kind indulgence 
of the House, by observing, that if the sentiment 
of the puet be correét that “partial ill is univer- 
sal good,” notwithstanding my abhorrence of the 
resolutions on account of their injurious effects 
on the people of the District, I am in some de- 

| gree reconciled to the proposition on account of 
| the information which has been imparted by the 
supporters of the resolutions in their various theo- 
ries and commentaries on the abstract and im- 
| prescriptible rights of man, tending so much to 
the edification of the American people and. the 


they call taxation without representation. In the | advancement of Republican Government. 


first place it may be answered that the people 
here are not taxed for local. purposes, except in 
their several corporations where they are repre- 
sented. But if the people must be restored to 
self-government, as one of the greatest blessings 
man can enjoy, let them be blessed with self-gov- 
ernment in reality, and not merely in name. If 
this horrifie monster must be slain, let the people 
of Columbia be gratified in destroying him with 
their own hands, and in their own way. Let him 
be'stifled by a territorial government. Let the 
people-of the District have the entire manage- 
ment-of their concerns, and let them enjoy the 
benefits ofa representation and of a government 
in which their voice will be heard, their will 


Mr. Hotiann.—Mr. Speaker: I rise, sir, to ex- 
onerate myself from the charges so liberally cast 
upon me and upon the friends of the resolutions, 
by the gentleman from Maryland, (Mr. Dennis.) 
That gentleman is not contented to find himself 
in a majority, but he has indulged himself in re- 
probating the motives of the minority; he has 
charged them not only with an attempt to violate 
the Constitution, but also of having a design in a 
tyrannical manner to take away the sacred rights 
of all the people of the United States, as well as 
the rights of the people of this territory ; but the 
gentleman has failed to demonstrate these charges 
by showing in what manner the Constitution 
would be violated or the rights of the people im- 
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paired. . Notwithstanding the severity. of bisstric- 


tures he-has not specified any rights that could in- 


the least be affected, except the value of a small 
portion of private property that might undergo a 
temporary depreciation, from an apprehension that 
the measure was a prelude or stepping stone,as it 
has been called, to the removal of the Govern- 
ment from this city., But, sir, apprehension of. 
this kind on the enhancement or depreciation. of a 
small portion of private property is of little con- 
sideration when it comes in collision with the 
public convenience—it being a political axiom 
that private emolument or expectations of pecu- 
niary interest. must give place to public good ; 
and I also admit that all the:argument in favor 
of a partial cession would apply with equal force 
to a cession of the whole, and was it not for the 
apprehensions that a cession of the whole would 
excite, I should prefer it; and so soon as the peo- 
ple are convinced: that a removal is not the ob- 
ject, I should cheerfully cede the whole territory. 
For the present it will be sufficient to cede all 
without the city. But I-am of an opinion that 
the measure will have but little effect upon the 
private property of this place; so soon as it is 
known that a removal is not intended, all private 
property will regain its intrinsic worth. But, I 


would ask, what bearing can the making munici- 


pal regulations for the people within the ten 
miles square have upon the removal of the Gov- 
ernment from this place? Tomy mind the con- 
tinuance here will be prolonged by the measure 
proposed.. So long as you continue to legislate 
for these people you will be placed in a disagree- 
able situation; to legislate for a people whose- in- 
terests and localities you are unacquainted with, 
and to whom you are not responsible, is to me an 
unpleasant. task, and has a tendency to sour the 
minds of the members; and as it will be attended 
with considerable expense, and prolong your ses- 
sions, it ultimately will produce a general disgust 
unfavorable to this city. The measure proposed 
is-to relieve all future Congresses from a diffi- 
culty—the continuance of which will increase the 
evil, without any possible good under the sun. 
Let it be remembered that the transfer of the ju- 
risdiction does not transfer any of the valuable 
and realised’ property that the Gevernment has 
secured at this place. It will continue to be the 
property of the Union. It is not the power that 
we have of making laws for this territory that 
will be any inducement to the continuance of the 
seat of Government here. ` Its permanency rests 
upon other principles. This is a central position, 
suited to the convenience of a large majority of 
the people, and the Government having acquired 
much valuable property and comfortable accom- 
modations here is the cause of our sitting here. 
But so soon as this is changed—when the period 
arrives. that it will be more for the interest and 
convenience of a large majority of the good people 
of the United States—they will remove, and they 
ought to remove, to a_place better suited to their 
convenience. Nor do I consider that there is any- 
thing in the Constitution that will prevent the re- 
moval at any time when the general sentiment 


shall dictate the measure, which, in my opinion, 
will not be in a short period; not until the popu- 
lation of the new acquired territories very much 
changes the state of things. But has the gentle- 
man demonstrated. in what manner the rights of 
the people of the United States are involved in 
this. question? He has. said it, and has left us to 
conjecture in what way arecession can affect their 
rights. And for myself,I.cannot conceive of what 
consequence it is to the people ‘of the Union whe- 
ther the people of Columbia enact their own laws 
or. whether they are made in conjunction with 
the States of Maryland and Virginia, or made. by 
the Congress of the United States; they.can be 
affected in no other way thamin a pecuniary point 
of view ; anda recession would exempt them from 
this. In every other respect the muhicipal regu- 
lations of the people of this district to the people 
of the United States is a thing of no considera- 
tion. It might afford an agreeable sensation to 
see them governed as freemen, enjoying the rights 
of other citizens. > 

Iam nota little surprised at an opinion given 
by a gentleman from Pennsylvania (Mr. Lucas.) 
That gentleman seems to think that the people of 
this territory eee enjoy as much freedom 
as the citizens of Virginia, and was he to choose 
his residence, he would make choice of this terri- 
tory, as being the place of the most political free- 
dom. .I think if the gentleman. would reflect, he 
would find himself incorrect. When we consider 
a people in their. collective or national capacity, 
individual, political disfranchisement is not to be 
noticed—then, in a national point of view, what 
is the comparison? Virginia has the sole power 
to make and execute her own laws, either by the 
citizens collectively or in their representative ca~ 
pacity. She forms every regulation necessary to 
their State government, and she has long been in 
the possession of a right, and has exercised it, of 
being. ably represented in both Houses of the 
Congress of the United States.. Let me ask the 
gentleman from Pennsylvania if these are not 
highly important political rights—rights peculiar 
to a free government-——such rights as are not en- 
joyed by the people of Columbia? Tadmit, with 
the gentleman, that these people have civilrights. 
They are secured in their persons and property ; 
they can sue and be sued. So can aliens; but 
these people, like them, have no political rights. 
They may be said to be politically dead, and to 
return them to the States from whence they were 
taken, would restore them to the rights of citi- 
zens ; yet it is said to be an act of tyranny to re- 
vest them with those rights that have been, and I 
hope ever will be, considered as sacred to freemen. 
The gentleman from Maryland bas said that, by 
the Constitution, Congress is commanded to ex- 
ercise exclusive jurisdiction over this district, and 
that this injunction is extended to all succeeding 
Congresses; but ,in reading the Constitution, I 
am unable to discover any such command. By 
the Constitution, Congress is invested with exclu- 
sive legislative power over this District, and over 
any other portions of territory that may be ceded 
by any of the States for the purpose of arsenals, 
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&c.; but this investment of power, like many 
other powers that are given by the Constitution, 
is not obliged to be exercised. The exercise of 
these powers must be.a matter of sound discretion, 
and ought to be exercised only when the public 
good: requires it. Does the gentleman see to 
what extent this doctrine goes? After Congress 
has exercised a jurisdiction, if they-are unable to 
decline. that jurisdiction, but must-continue to 
-exercise it over all the cessions that may be made 
by the States, the’ consequence will be that by a 
strange kind of inability in the General Govern- 
ment she will. become a monster, and eventually 
swallow up all the State jurisdictions. © The ex- 
tent to which this principle goes demonstrates its 
absurdity. The Constitution has vested Congress 
with exclusive legislation over this territory; or 
in other. words, with sovereign legislative juris- 
diction ; (exclusive and sovereign, asit applies to 
the powers of Congress relative to this territory, 
meaning the same thing,) it follows that Congress 
has ‘sovereign legislative power over the people 
of this territory. This being the case, the power 
of Congress is unlimited; bound by no law but 
their own will. The will of the sovereign is the 
law of the sovereign. Congress, therefore, has 
nothing more to do on this occasion, than to con- 
sult its own will, and in doing this Congress should 
exercise a sound discretion ; and if upon mature 
deliberation it shall be found inconvenient for 
them to continue the exercise of this power, they 
may say at what time, and in what manner, and 
to whom they will transfer it. There is nothing 
that has given importance to this question but 
the mere circumstance of this territory being the 
seat of Government. Divest it from this, and 
consider itin the abstract, and it will be found 
that the Constitution does not limit the transfer of 
their power over any other territory over which 
they have exercised a jurisdiction. Indeed, the 
gentleman from Maryland gave up the ground of 
contest. That gentleman admitted that Congress 
had a Constitutional right to give to the people 
of this District a territorial government. That 
is, that Congress could rightfully cede to the peo- 
ple of this districta part of their legislative pow- 
ers. This being admitted, does it not then follow 
that they may cede the whole of their legislative 
powers to the people of this District ? and if they 
can to the people of this District, cannot they also 
cede it to the people of this District as being con- 
nected with the States of Maryland and Virginia ? 
This to my mind would be the most natural kind 
of cession. - For what purpose would you cede to 
the people of this District the powers of a territo- 
rial government? Would such a government be 
consistent with the general interest, or give satis- 
faction to the people of the territory? So far as 
‘we have experienced the operation of territorial 
governments ‘they have been unfavorable, and 
they have been obnoxious to the people. The 
people of those governments soon become hostile 
to their rulers, and press forward to obtain the 
rights.of freemen. It is not in the nature of man 


contented with it, and you cannot take from them 
the privilege you have given. You must pro- 
gress. You cannot disfranchise them. The next 
step will be a request to be admitted asa member 
of the Union, and, if you pursue the practice. rel- 
ative to territories, you must, so soon as their num- 
bers will authorize it, admit them into the Union. 
Is it proper or politic to foster an arrangement 
that will lead to this? Is it politic to add ‘to the 
influence of the people of the seat of Govern- 
ment by giving a representation in this House, 
and a representation in the Senate equal to the 
greatest State in the Union? In my conception 
it would be unjust and impolitic, and to avoid 
this and other evils, I shall vote against the report 
of the Committee of the Whole, and in favor of 
the original resolutions. : 

The question was then taken by yeas and 
nays on agreeing to that part of the report which 
involved a disagreement to the first resolution, 
and carried ‘affirmatively—yeas 87, nays 46, as 
follows: ; : wes 

‘Yzas — Nathaniel - Alexandér, Simeon: Baldwin, 
William Blackledge, Adam Boyd, Robert:Brown, Jo- 
seph Bryan, George W; Campbell, : John Campbell, 
Levi Casey, William Chamberlin, Martin Chittenden, 
Clifton Claggett, Thomas Claiborne, John Clopton, 
Frederick Conrad, Jacob Crowninshield, Manasseh 
Cutler, Richard Cutts, John Davenport, John. Dennis, 
William Dickson, Thomas Dwight, John B. Earle, 
James Elliot, William Eustis, Calvin Goddard, Andrew 
Gregg, Gaylord Griswold, Roger Griswold, Seth Hast- 
ings, William Helms, David Holmes, David Hough, 
Benjamin Huger, Samuel Hunt, John G. Jackson, 
William Kennedy, Joseph Lewis, jun., Henry W. 
Livingston, Thomas Lowndes, John B. C. Lucas, Mat- 
thew Lyon, William McCreery, Nahum. Mitchell, 
Thomas Moore, Roger Nelson, Anthony New, Thomas 
Newton, jun., Thomas Plater, Samuel D. Purviance, 
Thomas Sammons, Thomas Sandford; John Smith, 
Henry Southard, Joseph Stanton, William Stedman, 
James Stephenson, Samuel Taggart, Benjamin Tall- 
madge, Samuel Tenney, David Thomas, Philip R. 
Thompson, Abram Trigg, Philip Van Cortlandt, Isaac 
Van Horne, Peleg Wadsworth, Matthew Walton, 
Lemuel Williams, Marmaduke Williams, Richard 
Winn, Joseph Winston, and Thomas Wynns. : 

Nays—Willis Alston, jun., Isaac Anderson, John 
Archer, George Michael Bedinger, Phanuel Bishop, 
John Boyle, William Butler, Christopher Clark, Mat- 
thew Clay, John Dawson, Peter Early, Ebenezer El- 
mer, John W. Eppes, William Findley, John Fowler, 
Edwin Gray, John A. Hanna, Josiah Hasbrouck, Jo- 
seph Heister, John Hoge, James Holland, Walter 
Jones, Simon Larned, Michacl Leib, Andrew McCord, 
David Meriwether, Nicholas R. Moore, _ Jeremiah 
Morrow, James Mott, Gideon Olin, Beriah Palmer, 
John Randolph, John Rea of Pennsylvania, John Rhea 
of Tennessee, Jacob Richards, Samuel Riker, Erastus 
Root, Ebenezer Seaver, Jamies Sloan, John Smilie, 
Richard Stanford, John Stewart, Joseph B. Varnum, 
Daniel C. Verplanck, John Whitehill, and Alexander 
Wilson. ; : ees 

Mr. Smilie moved to amend the second réso- 
lution by striking out the words “without the 
limits of the City of Washington,” so ‘that the 


to be contented: with half freedom. If you give { city as well as the other parts of the district might 
them a territorial government they will be dis- | be receded. i 
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Only twenty-one members rising in favor of 


this motion, it was lost. 


‘The question was then taken by yeas and nays 
on agreeing to the report of the committee, invol- 
ving a disagreement to the second resolution, and 
carried‘affirmatively—yeas 69, nays 39, as follows. 

_Nzas-—Nathanicl Alexander, Simon Baldwin, Wil- 


liam Blackledge, Adam Boyd, Robert Brown, Joseph 
Bryan, George W. Campbell, John Campbell, Levi 
Casey, William Chamberlin, Martin Chittenden, Clifton 
Clagett, Thomas Claiborne, John .Clopton, Frederick 
Conrad, Jacob Crowninshield, Manasseh Cutler, John 
Davenport, John Dennis, William Dickson, John B. 
Earle, James Elliot, William Eustis, Calvin Goddard, 
Andrew Gregg, Gaylord Griswold, Roger Griswold, 
Seth Hastings, William Helms; David Holmes, David 


Hough, Benjamin Huger, Samuel Hunt, John G. J ack: | 


son; William Kennedy, Joseph Lewis, jr, Henry W. 
Livingston, Thomas Lowndes, John B.C. Lucas, Mat- 
thew ‘iyon, William. McCreery, Nahum Mitchell, 
Thomas Moore, Roger Nelson, Anthony New, Thomas 
Newton, jr, Thomas Plater, Samuel D. Purviance, 
Thomas Sammons, Thomas Sandford, John Smith, 


Henry Southard, Joseph Stanton, William Stedman, 
James Stephenson, Samuel Taggart, Benjamin Tall- 
madge, Samuel Tenney, David Thomas, Philip R. 
Thompson, Abram Trigg, Philip Van Cortlandt, Isaac 
Van Home, Matthew Walton, Lemuel Williams, Mar- 
maduke Williams, Richard Winn, Joseph Winston, 


and Thomas Wynns. 


Nays—lIsaac Anderson, J ohn Archet, George Mich- 
ael Bedinger, John Boyle, William Butler, Christopher 


Clark, Matthew Clay, John Dawson, Peter Early, 
Ebenezer Elmer, John W» Eppes, William Findley, 
John Fowler, John-A. Hanna, J osiah Hasbrouck, Jos. 
Heister,. John Hoge, James Holland, Walter Jones, 
Simon Larned, Michael Leib, Andrew McCord, David 
Meriwether, Nicholas R. Moore, Jeremiah Morrow, Jas. 
Mott, Gideon Olin, John Rea of Pennsylvania, John 
Rhea of Tennessee, Jacob Richards, Samuel Riker, 
Erastus Root, James Sloan, John Smilie, Richard Stan- 


ford, John Stewart, Daniel C. Verplanck, John White- 


hill, and Alexander Wilson. 
_So the said motion was rejected. 
The question was then taken on agreeing to the 


whole report of the committee, and carried—yeas 
50, nays 28.. * 


Frivay, January 11. 


My. Let, from the committee appointed, pre- 
sented a bill toamend the charter of Georgetown ; 
which was read twice, and committed to a Com- 
mittee of the Whole on Monday next. . 

The House resolved itself into a Committee of 
the Whole on the report of the Postmaster Gene- 
ral, of the seventh instant, to whom was referred 
the memorial of Robert Henderson, of the State 
of South Carolina; and, after some time spent 
therein, the Committee rose and reported pro- 

TESS. as 
5 A message from the Senate informed the House 
thatthe Senate have passed a bill, entited “An 
act to amend an act, entitled ‘An act for imposing 
more specific duties on the importation of certain 
articles ; and, also, for levying and collecting light 
money on foreign ships or vessels, and for other 


purposes ;” to which they desire the concurrence 
of this House. ` 
“Mr. Winston. a member of this House for the 
State of North Carolina; informed the House of 
the death” of his colleague, Colonel James Gis- 
LESPIE, late one of the members of the said State 
in this House : Whereupon, 
Resolved, That a committee be appointed to 


‘take orderfor superintepding the funeral of James 


Gitespre, late a Representative from North 
Carolina, and that this House will attend the 
same. o f P 

Ordered, That Mr. ALEXANDER, Mr. WINSTON, 
Mr. Horrann, Mr. Wynns, Mr. Dickson, and 
Mr. Winn, be appointed a committee pursuant to 
the said resolution. ; io 

Resolved, unanimously, That the members of 


‘this House will testify their respect for the mem- 


ory of the said James GiLursrix, by wearing 
crape on the left arm for one mohth. 


DRAWBACK OF DUTIES. 


Mr. CROWNINSHIELD, from the Committee on 
Commerce and Manufactures, to whom was re- 
ferred the memorial of Thomas Ketland, of the 
city of Philadelphia, merchant, made the follow- 
ing report: 

The petitioner, with John Ketland and James Wil- 
liamson, all of Philadelphia, in June, 1799, purchased 
the ship Washington, in London. It is stated that the 
ship arrived in the Delaware on the 4th of May, 1800, 
entered at the custom-house, in Philadelphia, on the 
17th of said month, and cleared out for Batavia, on the 
9th of July following, at which time she received a sea 
letter, and other regular documents. 4 

The Washington is a foreign built ship, and, by ex- 
isting laws, is not entitled to the benefit of an Ameri- 
can register. 

It appears that merchandise, on which the drawback 
was payable, was exported in the ship to Batavia, (the 
quantity not stated,) which, having been previously im- 
ported in the same ship, had been charged with the ad- 
ditional ten per cent. on the duties. 

The collector retained this part of the drawback, un- 
der the direction of the act of the 13th of May, 1800, 
and which the petitioner is now solicitous should be 
refunded to him. 

The Committee on Commerce and Manufactures 


reported on this case at the last session of Congress, 
but the petitioner being of opinion that the committee 
have misconstrued the material facts upon which their 


decision was founded, solicits a revision, for reasons 
mentioned in his petition. : 
On the 13th of May, 1800, Congress passed an act, 
in which it declared that no part of the additional-du- 
ties, payable on goods imported in foreign ships, should 
be drawn back on exportation. And, on the 14th of 
April, 1802, another law was passed, declaring that 
the act above referred to should not be deemed to ope- 
rate upon unregistered ships or vessels, owned by citi- 
zens of the United States at the time of passing the 
said act, in those cases where such ship or vessel, at 
that time, possessed a sea letter, or other regular docu- 
ment, issued from a custom-house of the United States, 
proving such ship or vessel to be American property. 
At the last session, from the documents then exhib- 
ited, the committee concluded the ship sailed for Bata- 
via without a sea letter, but they did not rest their de- 
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cision on that point. It was material only to prove 
that the Washington, on the 13th of May, 1800, did 
not possess a sea letter, or any regular documents, is- 
sued from a custom-house of the United States, prov- 
It is stated in that 


ing her to be American property. 
report, that the act of 1802 did not mean “to extend 


its remedial operation, or to retrospect beyond the 13th 


of May, 1800; and the petitioner’s case not coming 
within the limitation and description therein specified, 
there did not seem to be even an equitable claim on 
the Government for the drawback of the additional 
duties,” &e. ` 

_A certificate from the Collector of Philadelphia states 
that the ship cleared out for Batavia.on the 9th of July, 
1800, and took out a sea letter and the usual docu- 
ments; so that it is fully proved ‘she does not come 
within the provisions of the act of April, 1802; for that 
act was only. meant- to operate in favor of vessels pos- 
sessing a sea letter, &c., on the 13th of May, 1800. 

By looking at a document furnished the committee, 
it appears the petitioner places some dependence on 
the circumstance, that the ship’s “ manifest” was de- 
livered to a revenue officer, on the 9th of ‘May, but he 
acknowledges that the entry at the custom-house was 


not made until the 17th of May. A manifest is not a 
regular document issued from the custom-house; it is 
a memorandum or inventory of the inward cargo, to 
whom consigned, &c., and is generally made out at 
sea, and is presented to any revenue ufficer who de- 
mands it, and a copy is always ‘necessary to be deliv- 


ered previous to the entry. 

This paper furnishes no evidence whatever that the 
owners of the ship Washington ought to receive the 
allowance prayed for. 
the whole case, therefore, the committee are satisfied — 

lst. That the ship Washington, on the 13th of May, 
1800, did not possess a sea letter, or any regular doc- 
ument issued from a custom-house of the United States, 
proving her to be American property. i 

2å. That, under existing laws, although the ship re- 
ceived a sea letter, &c., on the 9th of July, 1800, 
and may now possess it, no goods or merchandise 


imported in that ship, after the date of the act of 


May, 1800, can be entitled to the allowance of the ad- 
ditional duties, as drawback upon their exportation, 
either in the same bottom or on any other whatever. 
And, further, the committee are fully convinced that 
unregistered vessels of the United States ought to re- 
ceive the same privileges, in our ports, as those built 
within the United States, and entitled by the laws to 
the benefit of American registers; and the ship Wash- 
ington’s case clearly not being within the limits or pro- 
visions of the act of April, 1802. 

The committee submit their opinion, that the prayer 
of the petition of Thomas Ketland ought not to be 
granted. 


Referred toa Committee of the Whole on Wed- 
nesday next. 


Saturpay, January 12. 


Resolved, That the Speaker address a letter to 
the Executive of the State of North Carolina, 
communicating information of the death of James 
GiLuesrig, late a member of this House, in order 
that measures may be taken to supply any vacan- 


cy occasioned thereby in the Representation from 
that State. oe 


Upon an impartial review of 


Monpay, January 14. 


The bill, sent from the Senate, entitled “An act 
to amend an act, entitled ‘An act for imposing 
more specific duties on the importation of certain 
articles, and also for levying and collecting light 
money on foreign ships or vessels, andfot other 
purposes,” was read twice, and committed to the 
Committee of Ways and Means. ay 

The House again resolved itself: into a Com- 
mittee of the Whole on the report of the Post- 
master General, of the seventh instant, on the me- 
morial of Robert Henderson, of the State of South 
Carolina ; and, after some time spent therein, the 
Committee rose and reported a resolution there- 
upon; which was twice read, and agreed to by 
the House, as follows: 

Resolved, That the Postmaster General be author- 
ized to grant such additional sum, not exceeding four 
thousand two hundred dollars per annum, to the con- 
tractor or contractors for carrying the mail in a line of 
stages between the town of Fayette, in the State of 
North Carolina, and the city of Charleston, in the State 
of South Carolina, as he may deem expedient and ne- 
cessary. F . aes Zi 

Ordered, That a bill or bills be brought in, pur- 
suant to the said resolution; and that Mr. HUGER, 
Mr. Crarzorne, and .Mr. Currs, do prepare and 
bring in the same. 

The House resolved itself into a Committee of 
the Whole on the bill making an appropriation 
for completing the south wing of the Capitol, at 
the City of Washington, and for other purposes. 
The bill was reported without amendment, and 
ordered to be engrossed, and read the third time 
to-morrow. 3 

The House again resolved itself into a Com- 
mittee of the Whole on the bill further to amend 
an act, entitled “An act regulating the grants of 
land, and providing for the disposal of the lands 
of the United -States south of the State of Ten- 
nessee ; and, after some time spent therein, the 
bill was reported with several amendments there- 
to; which were severally twice read, and agreed 
to by the House. 

Ordered, That the said bill, with the amend- 
ments, be engrossed, and read the third time to- 
morrow. 

The House resolved itself into a Committee of 
the Whole on the bill to prohibit the exaction of 
bail upon certain suits brought in the District of 
Columbia ; and, after some time spent therein, 
the bill was reported with several amendments 
thereto, which were severally twice read, and 
agreed to by the House. ` 

Ordered, That the said bill, with the amend- 
ments, be engrossed, and read the third time to- 
morrow. 

On a motion made and seconded that the House 
do come to the following resolution, to wit: 

Resolved, That the following be adopted as one of 
the rules of the House, during the remainder of the 


-present session : 

~ “Tt shall be the duty of the Speaker to call on the 
chairmen: of all the standing and select committees, at 
the hour of twelve of the clock, on the Friday of every 
week during the session ; or, if the chairman is absent, on 
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the member of the-committee present, next in numeri- 
cal:order, to-inform the House of the progress made by 
the respective committees on the subjects referred to 
them.” : ; 

And the said resolution being twice read at the 
Clerk’s table, was, on the question put thereupon, 
disagreed to by the House. i 

The House resolved itself into a Committee of 
the Whole on the report of the Committee of 
Claims, of the eighth. instant, to whom was re- 
ferred, on. the twenty-third of November.last, the 
memorial of Alexander Murray, late commander 
of the United States- frigate Constellation ; and, 
after some time spent therein, the Committee rose 
and reported progress. > , 

. Mr. Raga, moved the following resolution: 

Resolved, That:the Secretary of War be directed. to 
lay before this House a statement of the number of the 
officers and privates in the actual service of the United 
States during the years one thousand eight hundred 
and three, and one thousand eight hundred and four 3 
and, also, all the names of the posts where soldiers 
are stationed, together with the number of privates 
and officers at such posts; and, also, a detailed state- 
ment of the sums expended during the years one thou- 
sand eight hundred and three, and one thousand eight 
hundred and four, on fortifications, arsenals, and mag- 
azines. à f 
The House proceeded to take the motion into 
consideration; when, an adjournment being call- 
ed for, it was postponed until to-morrow. 


Tuespay, January 15.. 

The Speaker laid before the House a letter from 
the Secretary of the ‘Treasury, accompanying a 
statement respecting the “ moneys which, since 
the establishment of the present Government, have 
been paid as fees to assistant counsel, and for legal 
advice in the business of the United States,” in 
addition to the statements furnished by him on the 
twenty-fourth of March last, pursuant to a resolu- 
tion of this House of the third of the same month ; 
which. were read, and ordered to lie on the table. 

An engrossed bill making an appropriation for 
completing the.south wing of the Capitol at the 
City of Washington, and for other purposes, was 
read the third time and passed. 

An engrossed bill further to amend the act, en- 
titled “An act regulating the grants of land, and 
providing for the disposal of the lands of the Uni- 
ted States south of the State of Tennessee,” was 
read the third time and passed. 

Mr. Huaer, from the committee appointed yes- 
terday, presented a bill authorizing the Postmas- 
ter General to make a further allowance for car- 
rying the mail 
to Charleston, South Carolina; which was read 
twice, and committed to a Committee of the whole 
House to-morrow. `; 

The motion of Mr. Rusa, of Tennessee, calling 
on the Secretary of War for the list of officers and 
soldiers in the service, and the names of forts, &c., 
where they are stationed, being the unfinished bu- 
siness of yesterday, was, at his own request, post- 
poned till Monday next. i 

On motion, it was Resolved, That a committee 


from Fayette, in North Carolina, | 


be appointed to inquire whether. any, and if any, 
what amendments are necessary to the several acts 
regulating the grants of lands to the refugees from 
Nova Scotia and Canada, and to report by bill or 
otherwise. : 

Ordered, That-Mr. Tuomas, Mr. THATCHER, 
and Mr. Tuomas Moors, be appointed a commit- 
tee, pursuant to the said resolution. < 


DISTRICT OF COLUMBIA, 


The bill to prohibit the exaction of bail upon 
certain suits within the District of Columbia was 
brought in engrossed, and read the third time. 

The final passage of the bill was opposed by Mr. 
Gopparp, Mr. Root, and Mr. Netson,-and de- 
fended by Mr. Newron, as a proper measure fo 
prevent the oppression of malignant creditors. `. 

Mr. Eppes desired Mr. Becxuzy to read that 
part of the Constitution of the United States rela- 
tive to the extent of the Judiciary power, and that 
part of the law establishing the Tadicial authority 
of the District of Columbia, with a view of show- 
ing that the bill was not essentially necessary, 

Mr. EarLy moved a recommitment of the bill 
to a select committee. 

Mr. Bepineer wished that the bill might go 
to a select-committee, because he considered the 
principle a valuable one. He imagined, however, 
that the details were not altogether perfect. He 
felt concerned on this subject, on account of sev- 


eral of his constituents who had been tricked out 


of notes and bonds for lands in-Kentucky, which 
had been advertised, and were no longer available 
against the drawers in that State; but, should ‘it 
so happen that business called them to Washing- 
on they might be extremely harassed for want of 
bail. 

The reference was opposed by Mr. R. GRIswoLD, 
as he was against the principle of the bill altoge- 
ther. 

On the question to recommit it, it:passed in the 
negative—ayes 44, noes 59. i 

The question was then taken oa the passage of 
the bill, and it was lost, there being but thirty mem- 
bers who voted in its favor. 


Wepnespay, January 16. 

The Spraxer laid before the House a letter from 
the Secretary of War, accompanying his report 
on the petition of sundry officers of the Army, sta- 
tioned at the city of New Orleans, referred to him 
by an order of the House of the fourteenth instant; 
which were read, and ordered to be referred to Mr. 
Nicuotson, Mr. Varnom, Mr. G. Griswotp, Mr. 
M. Cray, and Mr. Hunv, to consider and report 
thereon to the House. ; . 

The SpeaxeRr also laid before the House a letter 
from the Secretary of the Treasury, enclosing his 
report on the petition of Fontaine Maury, of the 
city and State of New York, referred to him by 
an order of the House of the fourteenth instant; 
which were read, and referred to the Committee 
of Claims. 

On motion of Mr. Lets. the House resolved itself 
into a Committee of the Whole on the bill to amend 
the Charter of Georgetown After going through 
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the same, and making several verbal alterations, 
the Committee rose and reported the bill with 
amendments, which were agreed to by the House. 

Mr. Varnum moved to give the Mayor of George- 
town a qualified veto upon the laws passed by the 
Aldermen and Common Council. 

On the question to agree to the same, the House 
divided, and there appeared thirty-nine in its favor, 
and forty against it. . ; 

The Spraxer declared that it was not agreed to. 

Mr. Sauure said he had risen in favor of the 
motion, but he believed he had not been counted, 
as the Speaker had passed his seat before he rose. 

The question was hereupon put a sccond time, 
and there were forty-four in favor of the amend- 
ment, and forty-two against it. So the amend- 
ment was agreed to. ; 

The next question was, on ordering the bill to 
be engrossed for a third reading. . The House di- 

vided, and there were for the motion fifty-seven, 
against it thirteen. This not being a quorum, the 
members were called upon to divide a second 
time, and, there appearing sixty-three in favor of 
ordering the bill to be engrossed, it was carried in 
the aflirmative. A ; 


NAVAL APPROPRIATIONS. 


The House again resolved itself into a Com- 
mittee of the Whole, on the bill making appro- 
priations for the support of Government for the 
year one thousand eight hundred and five. 


Mr. J. RanpoLrs moved to fill the blank, in the 
clause providing for the expense of intercourse 
with the Barbary Powers, with $63,500, instead 
of the sum of $113,000, stated in the estimate for 
thecurrent year. The difference ($50,000) would 
make a part of additional appropriations, for which 
he should move a distinct clause.—Motion carried. 

‘Mr. R. then moved to add the following words 
“for the contingent expenses of intercourse with 
the Barbary Powers —— dollars.” He said, that 
he should be obliged to ask $150,000, in addition 
to the sum reserved out of the preceding appro- 
priation, and of course to fill the blank with the 
words $200,000. This was rendered necessary 
because the Mediterranean fund, heretofore liable 
to this charge, had been subjected, on the motion 
of a gentleman from Connecticut, to the whole 
expense of the support of the Navy. He supposed 

that no difference of opinion. could exist on the 
subject of enabling the Executive to make peace 
with Tripoli. He had no objection to any restric- 
tion which might be thought necessary to limit 
the application of the additional sum of $150,000, 

-which he required, to the object for which it was 
intended, But as the words ransom, or tribute, 
had never been introduced into our statutes, here- 
tofore, he hoped they would not be admitted on 
this occasion. 

Mr. R. Griswoup had no objection to making 
thé-appropriation required, or even a larger sum ; 
forhe was well convinced that the President ought 
to have funds as well as authority to accomplish 
any object connected with the present subject, 
which he might wish to accomplish. 

The motion he had made for the appropriation 


= it was opposed by the gentleman from Con- 


me at a a ir E E a NA 


of the Mediterranean fund, to the Naval Estab- 
lishment, he had conceived to be a proper course 
of proceeding, and his motion for that purpose had 
the honor of being seconded by the gentleman 
from Virginia (Mr. J. RANDOLPH.) 

Mr. J. Ranpoupu declared the gentleman to be 
mistaken. 

Mr. R. Griswo.p did not charge his memory 
perhaps with precision, as to his having actually 
seconded the motion, but he would venture to as- 


-sert that the gentleman had said upon the sugges- 


tion that the motion would be a proper one, that 
if he (Mr. R. G.) would make the motion, he 
(Mr. J. R.) would second it. He admitted that 
the appropriations, heretofore made, but not ex- 
pended, were now locked up and confined to the 
one object which had been mentioned. . 

Mr. J. Ranpowrg said that nothing was mòre 
disagreeable to him,and it cost him nothing to 
believe that it was equally so.to the gentlemen 
from Connecticut, than to enter into anything like 
verbal altercation’; but the observations which 
the committee had just heard, requiredsome notice 
from him. The gentleman isso far correct, when 
he states that I agreed to second the motion if he 
would make it, and I can assure him; that, how- 
ever reluctant, I should have been as good as my 
word, if I had not been anticipated by the adroit- 


. ness of his friends, whose alacrity and promptitude 


in seconding the motion of that. gentleman it is 
not easy to emulate and impossible to excel. It 
will be recollected that when the act laying the 
duties, the proceeds of which were to constitute 
“the Mediterranean fund,” was under considera- 
necticut on the ground that it was a subterfuge to 
raise money to cover a pre-existing deficit. of rev- 
enue: that theloss of the Philadelphia wasa mere 
pretext for raising supplies tò defray the ordinary 
expense of the Navy, which, otherwise, we: had 
not funds to defray—and that whilst the avowed 
object of the bill was to provide for an extraordi- 
nary armament, for a vigorous exertion, which our 
recent loss demanded, it was in reality a mere 
fetch to throw the whole weight of the Naval Es- 
tablishment on this fund. Provision was then 
offered to be made that the ordinary expense of 
the Navy, estimated at $650,000, should continue 
to be defrayed out of the ordinary revenue, and 
that the application of the “Mediterranean fund” 
to the objects for which it was avowedly raised 
should be inviolably secured. It was accordingly 
provided, in the appropriation bill for the current 
year, that of the $1,240,000 voted for the naval 
service, not more than $590,000 should be charged 
on the Mediterranean fund, leaving the ordinary 
expense still chargeable on the ordinary revenue. 
When, therefore, I offered to second the motion, 
if that gentleman would make it,to strike out:the 
proviso, it was done under the same ideal security 
as if we had been on the house-top, and I had of- 
fered, if he would jump down first, to jump down 
after him. I did the gentleman the injustice to 
believe that he had too great a respect for his own 
consistency to bring forward a motion to effect the 
very object, the design to bring about which he 
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charged upon us at the last session as highly rep- 
hensible. For this act of injustice to his char- 
acter I sincerely ask his pardon.. Hereafter I shall 
be better informed, and there is no- danger that the 
offence will be repeated. The gentleman’s motion 
prevailed and the whole expense of the Navy was 
thrown on the Mediterranean fund. The appro- 
priation now asked was for an object, for which 
that fund was intended to provide. - The words 
of the act of last session (after providing for the 
armament) are, “and for the purpose also of de- 
‘ fraying any other expenses incidental to thein- 
‘ tercourse. with the Barbary Powers, a duty of 
‘two.and-a half per cent. &c. shall be laid.” This 
fund -having been diverted to another purpose, 
the appropriation now required must be charged 
on the ordinary revenue. -To the public it was 
a matter of little consequence out of which it 
should be paid. i 

Mr. R. Grisworn finding himself.charged with 
inconsistency, in having moved to appropriate a 
fund raised at the last session to the very object 
he had then said it was raised to meet, did not 
wonder at such a charge being made, from the 
reports of the debates, because he had frequently 
been made to appear in the newspapers as incon- 
sistent, but he hoped he should now be heard and 
clearly understood. He had said, at the last ses- 
sion, that the two and an half per.cent. additional 
impost was raised to cover the expense of the 
Navy: and, this session, he had moved that it 
might be fairly appropriated to that object. Now 
where is the inconsistency attributed to him? He 
said then, that under the pretext ofa temporary 
Mediterranean fund, Congress were laying a tax 
to cover its permanent expenditure. Congress 
did so, and the money has been raised, and what 
has now been done? Why, truly, he had moved 
and the House had agreed to appropriate it with- 
out disguise to the object he had foretold it was 
to cover. In ali this he was at a loss to discover 
his inconsistency. 

He did not see what difference it could make 
on the present occasion out of what fund the 
money came; whether the temporary two and a 
half per cent. or the general fund. In either case 
the money would be equally good, as there is no 
difference in the value of the coin supplied by 
either. : : 

He always thought it a better way to go direct, 
and in a-plain path, to his object, without masking 
or maneuvreing, or covering bills with plausible 
titles. He would last year have declared plainly 
that the money was wanting in the Treasury, and 
not have given their tax bill any captivating title. 
But; to conclude, he expressed his willingness to. 
give the $150,000 for the object required, or more. 
He hoped that Congress would grant enough for 
every purpose connected with the present war, so 
that our ships may not again be so long in fitting 
out; but that they may reach the point of desti- 
nation before the season has elapsed for naval 
operations. 

Mr. J, RanpourH congratulated the gentleman 
from Connecticut, and all who had been conver- 
sant with him in public life, on the reform which 


he had just announced in his political character. ` 
That day was to form a new era in the life of that 

gentleman. Hereafter he was to exhibit. himself 
as a plain, artless man, undisguised in his views, 

who would frankly disclose his object, and march 

up to it in a direct line. But, indeed, it seems he 

has always had a bias towards this open and man- 

ly mode of proceeding. The gentleman has al- 

ways had an abhorrence against bills with specious 

titles, tending, as far as a mere title could do it, 

to deceive the publicas to the real object in view. 

It would be a matter of amusement if the Clerk 
should be called upon to read some.of those bills, 
passed under the gentleman’s auspices, whose spe- 
cious.titles and specious defenders were unable to 

blind the public eye as to their real object—“An 

act in addition to an act for the punishment of 
certain crimes against the United States’—in 

homely phrase, called the sedition act—and some 

others. 

The gentleman declares his readiness to vote 
money in sufficient quantity to prevent the delay 
in our future equipments, of which he complains 
in,arecent instance. It, indeed, was one of which 
the nation might also compiain; but which nei- 
ther money nor diligence in the Navy Depart- 
ment could remedy. It arose out of a circum- 
stance with which the present Administration 
had nothing to do.. It was the necessary effect of 
placing the capital.of the United States in a des- 
ert, and the principal navy yard of the Union in 
a wilderness. The consequence was, that .the 
workmen, the materials, the ships’ stores, in short, 
the supplies of every kind, were to be brought 
from a distance, (sometimes in carriages,) at an 
immense expense of time and money. With some 
of the fairest cities in the world, and with more 
good ports than all Europe perhaps could boast, 
the United States had chosen for their metropo- 
lis and naval arsenal, such a spot as Peter the 
Great had been driven to fix upon by necessity 
a morass at the head of a long and tedious navi- 
gation, where ships are liable to be frozen up for 
two or three months in the year. With this addi- 
tional disadvantage, however, that a vessel of any 
considerable draught of water cannot proceed to 
sea without the delay of being attended by light- 
ers to carry her guns, which she must take in 
below. What was the situation of the ships now 
in the Eastern Branch? Suppose them ready for 
sea, and that circumstances required a small 
squadron to be despatched only to protect the en- 
trance of the Chesapeake. They must wait fora 
thaw. The evils, therefore, of which the gentle- 
man complains are, in some sort, of his own crea- 
tion. They cannot be remedied until Washing- 
ton shall become a great commercial city, and 
the rigors of the climate shall be softened by the 
benevolence of nature. 

Mr. Dennis. did not think it necessary to con- 
nect the City of Washington, as the capital of the 
United States, with the navy yard on the Eastern 
Branch. The one might be the most fit for its 
purpose of any which human wisdom could point 
out, while the other might be liable to some.ob- 
jections which had been urged against it; and he 
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‘did not deny but there were other places equally as 
commodious for all the purposes of equipping ves- 
sels of war. But he considered: the arrangement 
of the navy. yard at this place a measure of sound 
policy. 

The question was taken on filling up the blank, 
without a division, and carried in the affirmative. 


Tuurspay, January 17. 


The Speaker laid before the House a letter, 
together with a memorial and sundry accompa- 
nying documents, in the Spanish language; from 
Don Joseph de Cabrera, attached to the Legation 
of Spain, near the United States, now confined 
in the debtor’s apartment of the jail in the city of 
Philadelphia, under a warrant from the Gov- 
ernor of the State of Pennsylvania, charging him 
with sundry criminal offences; which were or- 
dered to lie on the table. 

Mr. J. Ranpoupg said that the Committee of 
Ways and Medns had received a letter from the 
Secretary last evening, by which it appeared to 
be necessary to add an additional item to the ap- 
propriation bill, and to make a small alteration in 
an item already agreed to. The letter was read 
by the Clerk, and then, on motion, of Mr. J.-R., 
the bill was recommitted to a Committee of the 
Whole. 

After some time spent in considering the same, 
and making the requisite amendments, the Com- 
mittee rose and reported. Thereupon, the House 
proceeded to consider the motion, and having 
concurred in the amendments reported by the 
Committee of the Whole, the bill was ordered to 
be engrossed and read a third time to-morrow. 


PAYMENT OF CERTAIN DEBTS. 


Mr. CLatzorne moved the order of the day for 
the House to resolve itself into a Committee of 
the Whole, on the bill making further provision 
for the extinguishment of the debts still due from 
the United States. This bill goes generally to 
make provision for the payment of certain debts 
liquidated at the Treasury. A new section was 
proposed by Mr. C., making similar provision for 
all unliquidated debts due for services rendered or 
supplies furnished during our Revolutionary war. 
A debate of considerable length and interest grew 
out of the question for adding it to the bill. 

‘On motion the Committee divided, and seventy- 
eight members voting in favor of inserting it in 
the bill, it was carried. : l i 

A motion for striking out the last section, limit- 
ing the duration of the bill to —— years, was 
made by Mr. Macon. 

Another debate of some length took place, and 
when the Committee divided, there were forty- 
sight in favor of striking out, and fifty-eight 
against it. Soit was determined in the negative. 

Mr. Etmer proposed a new section embracing 
the eases of Messrs. Bowen, Moore, and Elmer, 
officers of artillery, but who were not attached to 
the line of any State, providing for an allowance 
of the depreciation of their pay, which they did 
not obtain under-the resolution of the old Con- 


gress, in consequence of having resigned a few 
days previous to its taking effect. 

The motion did not succeed, only eighteen 
members voting in its favor. 3 

Mr. Tuomas proposed a new section, enacting 
that the claim of the United States against indi- 
vidual States, for balances which occurred pre- 
vious to the year 1790, should continue to exist 
till the day of ——, and no longer. 

This motion was also lost, only twenty rising 
in its favor. Sar 

The last section, limiting the duration of the 
law for years, being under consideration, it 
was proposed to fill up the blank with “two,” 
“three,” and“ twenty.” 

The question was taken on the highest num- 
ber, viz: “twenty,” and lost, only twenty-seven 
members voting in its favor. 

On filling the blank with “three. years,” the 
House divided, and fifty-one were in the aflirma- 
tive, and forty-two in the negative. So it was 
carried. 

The Committee then rose, and‘ reported the 
bill and its amendments, and the House proceeded 
to consider the same. a : 

A considerable debate took place on:concurring 
in the amendment proposed by Mr. CLAIBORNE; 
extending the law to unliquidated claims; and 
upon the question of concurring, the House divi- 
ded, and fifty-four were for it, and fifty-six against 
it. So the amendment was not agreed to. 

Several verbal amendments were afterwards 
agreed to, and the bill was ordered to be engrossed 
for a third reading to-morrow. 

Ordered, That the said bill, with the amend- 
ments, be engrossed, and read the third time on 
Friday next. 


Fripay, January 18. - DERS 

Mr. Josn Ranvotpn, from the Committee of 
Ways and Means, presented‘a bill making appro- 
priations for the support of the Military Establish- 
ment of the United States, for the year one thou- 
sand-eight hundred and five; which was read 
twice and committed toa Committee of the Whole 
House on Monday next. 

The Chairman of the Committee of Revisal and 
Unfinished Business made a further report, that 
the law regulating the manner of taking evidence 
in case of contested elections had expired, and 
ought tobe revived; also that the law for incorpora- 
ting the inhabitants of the City of Washington 


| would expire with the end of the present session, 


and that it ought to be renewed. ~The report was 
referred toa Committee of the Whole for Monday. 
Mr. Jonn Ranpowpu, from the Committee of 
Ways and Means, to whom was committed, on 
the fourteenth instant, the bill sent from the Sen- 
ate, entitled “An act to amend an act, entitled ‘An 
act for imposing more specific ‘duties on the im- 
portation of certain articles ; and, also, for levying 
and collecting light money on foreign ships or 
vessels, and for other purposes ;” reported that the 
committee had directed him to report the same 
to the House, without amendment: Whereupon, 
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Ordered,- That the said bill and report be com- 

mitted-to a Committee of the Whole this day. 
. An engrossed bill making appropriations for the 
support of Government, for the year one thousand 
eight hundred and five, was read the third time 
and passed. i CA 

An engrossed bill to'amendthechärter of George- 
town was read the third time and passed. 

An engrossed bill making farther provision for 
extinguishing the debts due from the United States 
was read the third time: Whereupon, the farther 
consideration thereof was postponed until Mon- 
day next.. peas a 

Mr. -‘CrowninsuIs.p, from the Committee of 
Commerce and Manufactures, presented a bill for 
the relief of the sufferers by fire in the city of 
New York, in. the State of New York; which 
was read twice, and committed to a Committee 
of-the whole House on Monday next: 

Mr. CROWNINSHIELD, from the Committee of 
Commerce and Manufactures, presented a bill to 
establish the districts of Genesee, of Buffalo creek, 
and of Miami; and to alter the port of entry in 
the district of Erie; which was read twice, and 
committed toa Committee of the Whole on Mon- 
day next. 

A message from the Senate informed the House 
that the Senate have passed the bill, entitled “An 
act for the relief of Charlotte Hazen, widow and 
relict of the late Brigadier General Moses Hazen,” 
with an amendment; .to which they desire the con- 
currence of this House. i 

The Senate’s amendment was taken up and 
considered. It went to allow her a pension for 
life, from the first day of January, 1805, of two 
hundred dollars per annum, ` 

Mr. Van Cortuanpr moved to amend the 
amendment by striking out the first of January, 
1805, and inserting in its stead the fourth of Feb- 
uary, 1803, being the day of her husband’s decease. 

This motion being carried in the affirmative, 
the bill was returned to the Senate. Shortly af- 
ter which another message was received from that 
body; expressing their agreement to the amend- 
ment proposed to the House. : ` 

A petition of John York, of Brookefield, in the 
county of Chenango, and State of New York, 
late collector of the taxes on lands, slaves, and 
dwelling-houses, for the eighty-third collection 
district, within the. said State, and now confined 
in the jail of said county, was presented to the 
House and read, praying relief in the case of a 
judgment awarded against the petitioner and ex- 
ecution issued thereon, for the sum of eight hun- 
dred dollars, including interest and cost of suit, 
for the payment of which the petitioner was com- 
pelled to apply a certain proportion of the pro- 
ceeds of taxes collected by him in the éapacity 
aforesaid.—Referred to Messrs. Root, Greaca, 
and Hastines; to examine and report their opin- 
ion thereupon to the House. í w 

Mr. Dana, from the~Committee of Claims, 
made a report upon the application and represent- 
ation of sundry citizens of Massachusetts, pur- 
chasers under the Georgia Company; of the 
agents of persons composing the New England 
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Land Company, purchasers under the Georgia 
and Mississippi Companies, and the agent for 
sundry ‘citizens of South Carolina, purchasers ` 
under the: Upper Mississippi Company; which 
was referred to the Committee of the Whole, and 
ordered to be printed with theaccompanying doc- 
uments. af ener ark 

The Speaker made the usual inquiry, “ for 
what day shall it be made.the order?” 

Mr. Dana moved-Monday, observing that. he 
had no idea of the report being printed. by that 
time, or even if it were, he should not. call it up; 
his intention being merely to have iton the min- 
utes as a notice to thé parties interested... =, 

Mr. Lers moved its being made the order of the 
day for the third of March next. gels a 

The third of March being the most distant day, 
was first put, and a division of the House was 
called upon the question. There appeared but 
thirty members in the affirmative; of course it 
was not carried. j 

Monday next was then agreed to, without a 
division. 

Mr. Nıcnorson moved the order of the day on 
the report of the Committee of Claims, on the 
petition of Alexander Murray, praying to be re- 
imbursed the value, damage, and costs of a cer- 
tain vessel captured by him, and which had been 
decided against him by the Supreme Court of the 
United States; which being agreed to, Mr. TEN- 
NEY was called to.the Chair. ee Be 

The Committee, after some time spent in con+ 
sidering the report of the Committee of Claims, 
adopted the resolution thereof, that the prayer of 
the petitioner was just, and ought to be granted, 
sixty-six members voting in.favor of the resolu- 
tion. 

The House having concurred in the report of 
the Committee of the Whole, it was referred to 
the Committee of Claims, to bring in a bill con- 
formably to the said resolution. 


DISTRICT OF COLUMBIA. 

“Mr. Dawson, from the committee appointed on 
the petition of Marcella Stanton, and others, re- 
ported a bill, entitled an act to authorize the court 
of the District of Columbia to decree divorces in 
certain cases; which was read twice,and referred 
toa Committee of the Whole on Tuesday next. 

Mr. Dawson prefaced his motion, on this sub- 
ject, when he introduced it, in the manner fol- 
lowing: š 

He observed that, after the decision which had 
taken place a few days ago, he had resolved not 
to meddle any further with the affairs of the Dis- 
trict of Columbia, but to leave the inhabitants in 
the enjoyment of the blessings of that govern- 
ment which they seem to have chosen, and the 
principles of which were sanctioned by this 
House. 

There was, however, one class of persons why 
claimed. in all situations, our particular attention; 
who had not made a surrender of their political 
rights; and, if they had been defrauded out of 
their natural ones, wete anxious to regain them. 

It would be remembered that, at the last session, 
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a gentleman from Maryland; who had been absent 
for some time, and whom he rejoiced now to see 
in his place, (Mr.. NicHouson,) presented a peti- 
tion from a person in this. District, praying for a 
divorce, and he two others for the same relief. 
These were referred to a select committee, and a 
bill reported, which remained among the unfinish- 
ed business; as he learned that the situations and 
wishes of these unfortunate persons were still the 
same, he thought the subject ought again to be 
renewed. 
. Mr. Stoan moved the following resolution: 


Resolved, That, from and aftér the fourth of July, 
1805, all blacks and people of color, that shall be born 
within the District of Columbia, or whose mother shall 
be the property of any person residing within said Dis- 
trict, shall be free, the males at the age of , and 
the females at the age of ; . 


The House proceeded to consider the said mo- 
tion, and on the question that the same be refer- 
red to a Committee of the whole House, it passed 
in the negative—yeas 47, nays 65, as follows: 

, Yzas—Nathaniel Alexander, Isaac Anderson, John 
Archer, Simeon Baldwin, David Bard, George Michael 
Bedinger, Phanuel Bishop, John Boyle, Robert Brown, 
Clifton Claggett, Joseph Clay, Frederick Conrad, Jacob 
Crowninshield, James Elliot, Ebenezer Elmer, William 
Findley, Andrew Gregg, Gaylord Griswold, John A. 
Hanna, Josiah Hasbrouck, Seth Hastings, Joseph Heis- 
ter, David Hough, Nehemiah Knight, Simon Larned, 
Michael Leib, Henry W. Livingston, John B. C. Lucas, 
Andrew McCord, Nahum Mitchell, Jeremiah Morrow, 
Beriah Palmer, John Rea of Pennsylvania, Jacob Rich- 
ards, Erastus Root, Thomas Sammons, Ebenezer Sea- 
ver, James Sloan, John Smilie, Joseph Stanton, Wil- 
liam Stedman, John Stewart, George Tibbits, Isaac 
Van Horne, Joseph B. Varnum, Peleg Wadsworth, and 
John Whitehill. 

_Nays—Willis Alston, jun, William Blackledge, 
Adam Boyd, Joseph Bryan, William Butler, George 
W. Campbell, John Campbell, Levi Casey, Thomas 
Claiborne, Matthew Clay, John Clopton, Manasseh 
Cutler, John Davenport, John Dennis, William Dick- 
son, John B. Earle, Peter Early, John W. Eppes, Wil- 
liam Eustis, John Fowler, Calvin Goddard, Peterson 
Goodwyn, Thomas Griffin, Roger Griswold, William 
Helms, John Hoge, James Holland, Benjamin Huger, 
Samuel Hunt, Walter Jones, William Kennedy, Jo- 
seph Lewis, junior, Thomas Lowndes, Matthew Lyon, 
William McCreery,’ David Meriwether, Nicholas R. 
Moore, Thomas Moore, James Mott, Roger Nelson, 
Anthony New, Thomas Newton, jr., Joseph H. Ni- 
cholson, Gideon Olin, John Randolph, John Rhea of. 
Tennessee, Samuel Riker, Thomas Sandford, John 
Smith, Henry Southard, Richard Stanford, James Ste- 
phenson, Samuel Tenney, David Thomas, Philip R. 
Thompson, Abram Trigg, Philip Van Cortlandt, Kil- 
lian K. Van Renssalaer, Daniel C. Verplanck, Matthew 
Walton, Marmaduke Williams, Alexander Wilson, 
Richard Winn, Joseph Winston, and Thomas Wynns. 


And then the main question being taken that 
the. House do agree to the said motion as original- 


y.proposed, it passed in the negative—yeas 31, | 


hays 77, as follows: 

Yeas—~Tsanc Anderson, John Archer, David Bard, 
Phanuel Bishop, Robert Brown, Clifton Claggett, Jo- 
seph Clay, James Elliot, Ebenezer Elmer, William 


Findley, Gaylord Griswold, John A. Hanna, Josiah Has- 
brouck, David Hough, Nehemiah Knight, Michael 
Leib, Andrew McCord, Nahum Mitchell, Beriah Pal- 


| mer, John Rea of Pennsylvania, Jacob Richards, Eras- 


tus Root, Thomas Sammons, Ebenezer Seaver, James 
Sloan, John Smilie, Joseph Stanton, Isaac Van Horne, 
Joseph B. Varnum, Peleg Wadsworth, and John 
Whitehill. 

Naxs.— Willis Alston, jr., Simeon Baldwin, George 
Michael Bedinger, William Blackledge, Adam Boyd, 
Joseph Bryan, William Butler, George W, Campbell, 
John Campbell, Levi Casey, Thomas Claiborne, Mat- 
thew Clay, John Clopton, Frederick Conrad, Jacob 
Crowninshield, Manasseh Cutler, John Davenport, 
John Dawson, John Dennis, William Dickson, John B, 
Earle, Peter Early, John W. Eppes, William Eustis, 
John Fowler, Calvin Goddard, Peterson Goodwyn, 
Thomas Griffin, Roger Griswold, Joseph Heister, Wil- 
liam Helms, John Hoge, James Holland, Benjamin 
Huger, Samuel Hunt, Walter Jones, William Kennedy, 
Simon Larned, Joseph Lewis, jun., Henry W. Living- 
ston, Thomas Lowndes, John B> ©. Lucas, Matthew 
Lyon, William McCreery, David Meriwether, Nicholas 
R. Moore, Thomas Moore, James Mott, Roger Nelson, 
Anthony New, Thomas Newton, jun.,. Joseph H. Nich- 
olson, Gideon Olin, John Randolph, John Rhea of Ten- 
nessee, Samuel Riker, Thomas Sandford, John Smith, 
Henry Southard, Richard Stanford, William Stedman, 
James Stephenson, John Stewart, Samuel Taggart, 
Samuel Tenney, Philip R. Thompson, George Tibbits, 
Abram Trigg, Philip Van Cortlandt, Killian K. Van 
Rensselaer, Daniel C. Verplanck, Matthew Walton, 
Marmaduke Williams, Alexander Wilson, Richard 
Winn, Joseph Winston, and Thomas Wynns. 


So the said motion was rejected. 


Mownpay, January 21, 


A memorial of the people called Quakers, at 
their yearly meeting, held in the city of Philadel- 


‘phia, in the month of December last, was pre- 


sented to the House and read, praying that effect- 
ual measures may be adopted by Congress to 
prevent the introduction of slavery into any of the 
Territories of the United States.—Referred tothe 
committee appointed on the twelfth of November 
last,on so much of the Message of the President 


i of the United States as relates “to an ameliora- 


tion of the form of government of the Territory 
of Louisiana.” 

Mr. Dana, from the Committee of Claims, pre- 
sented a bill for the relief of Alexarider Murray ; 
which was read twice, and committed to a Com- 
mittee of the whole House to-morrow. : 

The bill for extinguishing certain debts due by 
the United Stotes, being on its third reading, was, 
on motion of Mr. Erres, recommitted to a Com- 
mittee of the Whole. 

The House divided on the motion—50 in the 
affirmative, and 34 in the negative. So it was 
carried, 

Mr. Nicwotson moved to make it the order of 
the day for the fourth of March next. i 

The House divided—39 for it, and 46 against 
it. It was then made the order of the day for to- 
morrow. ; , 

The House resolved itself into a Committee of 
the Whole, on the bill authorizing the Postmaster 
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General to allow an additional sum of $4,200 for 
earrying the mail from Fayetteville to Charles- 
ton, South Carolina. ee 

The Committee, after some time spent in con- 
sidering the same, rose and reported the bill with 


an amendment, which was adopted by the House, \ 


andthe bill ordered to be engrossed ‘for .a third 
reading to-morrow. ; : 

The House resolved itself into a Committee of 
the Whole, on the bill-making appropriations for 
the support of the Military Establishment of the 
United States, for the year one thousand eight 
hundred and five; and, after some time spent 
therein, ‘the bill was reported with several amend- 
ments thereto ; which were twice read, and agreed 
toby the House. a 
+ Ordered, That the said bill, with the amend- 
ments, be engrossed, and read the third time to- 
morrow. . . 

The House resolved itself into a Committee of 
the Whole, òn the bill sent from the Senate, enti- 
tled “An act to amend an act, entitled ‘An act 
for imposing more specific duties on the importa- 
tion of certain articles, and, also, for levying and 
collecting light money on foreign ships or vessels, 
and for other purposes ;” and, after progress, the 
Committee rose and had leave to sit again. ` 


DUTIES ON REFINED SUGAR. 

Mr. Crowninsutevp, from the Committee of 
Commerce and Manufactures, to whom was re- 
ferred the memorial of Moses Rogers, Edmund 
Seaman, and others, sugar refiners in the city of 
New York, having had the same. under considera- 
tion, submitted the following report: 
-“'Thememorialists are extensively concerned in the 
manufacture of refined. sugar, in the city of New York, 
and are possessed of establishments adequate (as they 
state) not only to the supply of the home market, but 
also to the production of considerable quantities for ex- 
portation to foreign countries. , 

They acknowledge they are protected by the present 
high duties on imported loaf sugar, to the extent of 
the domestic demand, but, as their refineries are capa- 
ple of producing still greater supplies, they pray that a 
drawback or bounty may be allowed on the exporta- 
tion, to foreign countries, of all refined sugar in the 
United States, equivalent to the duty paid on the raw 
sugar employed in the manufacture. ` 

The committee beg leave to inform the House that 
similar applications have been frequently made to Con- 
gress, and it-is almost unnecessary to add that the 
allowance’ prayed for has been invariably refused. At 
the last session of Congress, a lengthy, and, the com- 
mittee thought, a conclusive report, wis made on a 
resolution of the House “ to inquire and report, by bill 
or otherwise, whether a drawback of duties ought not 
to be allowed on sugar refined in the United States, 
and exported to foreign ports and places ;’’ and the 
committee then offered their opinion, “that it would be 
improper, under existing laws and regulations, to allow 
a drawback upon the exportation of domestic refined 
sugar ;” and this report was concurred in by the House. 
Notwithstanding the repeated decisions of Congress, 
the present memorialists have hazarded their applica- 
tion; but the committee cannot see that they have of- 
fered any new or weighty reasons to induce them to 
alter their former opinions on this subject. 


If the committee are not mistaken, it will be found, 
upon examination, that the sugar refiners are the most 
favored body of manufacturers in the United States. 
Our commercial regulations seem opposed to all pro- 
hibitory duties, and to monopolies. These are.in di- 
rect hostility to systems. heretofore deemed valuable, 
are contrary to what is right and just between one 


| citizen and another, and ought never to be indulged in 


a free country, except (which could seldom happen) 
where they are necessary for the safety and protection 
of the whole people. And where monopolies are 
granted, or where such high duties exist as.enable.a 
particular class of men to engross any article of géne- 
ral_use in a community, they only tend to heap up 
wealth in the hands ofa few individuals, at the certain 
expense of. the many. The duties on foreign refined 
sugar have been several times augmented.to benefit the 
American refiners, and since January, 1795, this sugar 
has been charged with the high duty of nine cents per 
pound. It is denied. the drawback on exportation, and 
cannot be imported in less quantities than six hundred 
pounds, nor in vessels of a less burden than one hun- 
dred and twenty tons. The committee are at a loss to 
conceive the necessity of these severe restrictions. 
Sugar candy pays a duty, on importation, of eleven 
cents and one half the pound, and there can be no 
doubt that this extravagant duty was imposed with a 
view of favoring the sugar refiners. These high duties 
amount to almost a prohibition of the two articles; for, it 
is proved that they hdve been imported only in. the 
most inconsiderable quantities, in late years, so that 
the sugar refiners possess the whole American market 
to themselves. They enjoy a certain monopely it 

their business. No foreign loaf sugar can enter into 
competition with what they manufacture. Bengal and 
China sugar candy could be imported in considerable 
quantities, at very reasonable prices; and there is‘no 
better substitute for refined sugar, either in the lumps, 
or when reduced to powder; but the present duty on 
that article excludes it altogether from the American 
market, to the injury of the East India trade—a loss of 
revenue to the United States, and to the benefit of no 
other persons but the sugar refiners. It mightbe sup- 
posed that these high protecting and prohibitory duties 
on the foreign article secured to the sugar refiners 
every important advantage which they could reasonably 
hope to receive. With the exclusive home trade, sup- 
plying the United States, upon their own confession, 
with every pound of refined sugar consumed in the 
country, charging their own prices to the consumer, 
the foreign article excluded from our market, the wide 
range of speculation all their own, their profits great, 
and probably beyond any other manufacturer’s in the 
United States, it was rather a matter of surprise to the 
committee, that the sugar refiners should expect fur- 
ther indulgencies. rowed 

Without mentioning all the reasons that have oc- 
cúřred to the committee, against granting the allow- 
ance in question, they will suggest some of the objec- 
tions to which it is liable. 

Ist. The Louisiana sugar might be used in the man- 
ufacture, almost in spite of any regulation that could 
be safely introduced, (and at New Orleans it would be 
exclusively employed,) and as it is not charged with 
any duty, the United States would, in many instances, 
be compelled to pay the allowance where they had re- 
ceived no equivalent. 

2d. It is well known that drawbacks are not payable 
on any goods and merchandise, after the expiration’ of 
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twelve months, dating from the time of importation, 
and then only in cases where the original duties have 


been first received. Ifthe crude sugar should lose the 


drawback, as it would in one year from the period of 


its:importation, the-price would be lowered in the mar- 
ket (presuming it was intended for exportation) in a 
sum equal to thé duties, and it must then be sold for 
home consumption, probably at a reduced rate. 

Now, sugar thus circumstanced, if purchased and 
manufactured by the refiners, could not be entitled to 
the allowance of drawback, on any principle whatever ; 
and when it is supposed that the surplus of raw sugar 
in our market will find its‘way to Europe in American 
bottoms, and when it is considered that, in a refined 
state, it is not a bulky article, it may be doubted whe- 
ther its reduction of weight would, in cases of exporta- 
tion, be so advantageous to the carrying trade of the 
United States as might at first be imagined. If the 
sugar is exported in its crude state, the fréight would 
he double, and those merchant ships that depended 
solely on freight would thereby derive at least a trifling 
advantage. ` ` : : 

‘Although the committee do not wish itto be inferred 
that they would recommend the exportation of the raw 
materials’ found in our markets, in preference to those 
manufactured by American workmen, and reduced to 


half their ordinary bulk, merely for the benefit of the’ 


extra freight, yet, in respect to the article referred to, 
it becomes questionable whether the exporting mer- 
chant and ship owner do not now enjoy as great, or 
even greater advantages, than they would if bounties 
were allowed on refined sugar, to the extent of the 
quantity wbich could be manufactured for exportation 
from the United States. 


3d. As the raw sugar, in refining, undergoes a com- 
plete transformation, it would be difficult, if not impos- 
sible, to guard against some impositions in paying the 
bounty, and frauds might be attempted on the revenue. 
The custom-house officers could not always attend at 
the sugar houses ; and, however upright the intentions 
of the refiners and exporters might be, the certificates 
must be multiplied, and such precautionary measures 
be introduced, as would embarrass the fair collection of 
the public revenue ; and the allowance might perhaps 
tend, in some respects, to lessen its amount, and cer- 
tainly it could not augment it. 
4th. Should the prayer of the petition be granted, no 
Good reason could be offered why New England rum, 
istilled from imported molasses, or cordage and cables 
manufactured from foreign hemp, and canvass made 
into sails, for the use of vessels, should not receive 
similar allowances. All the manufactured. iron, too, 
which had paid a duty on importation in its unwrought 
state, would certainly be equally entitled to the benefit 
of such allowance ; and domestic rum, sail cloth made 
up for ship’s use, cordage, and various articles of iron- 
work, such as anchors, bolts, spikes, nails, and hoops, | 
are exported from the United States in considerable 
quantities, and it is believed in value far beyond the 
whole amount of refined sugar which could possibly be 
_ disposed of to advantage in foreign markets, and yet 
the committee do not recollect that the distillers, rope- 
makers, sailmakers, or blacksmiths, have ever petitioned 
zongress.for a repayment of the duties on the exporta- 
tion. of the articles employed by them, or connected 
with their respective occupations. 
The memorialists allege that, in Great Britain, a 
bounty on the exportation of refined sugar is allowed, 
of forty shillings sterling per hundred weight In 


Great Britain the duties on imports will average about 
thirty per cent. higher than those paid in the United 
States, and on sugar, in particular, the duty is twenty- 
six, shillings and six pence sterling per hundred weight, 
exceeding five and one quarter cents a-pound, or double . 
the American duty; still, the drawback on refined su- 
gar exported from England is by no. means payable at 
a certain or fixed standard, and a table of English 
drawbacks, now before the committee, fully prove that 
different rates of drawback are allowed, varying from 
forty shillings, when. the price does not exceed forty 
shillings, to thirteen shillings, when the price is from 
sixty-eight to seventy shillings, per hundred weight; 
and whenever the average price of sugar exceeds 
seventy shillings per hundred weight, nothing is al- 
lowed, and it is presumed that sugar is often at that 
price in England, exclusive of the duties. But, in the 
examination of this question, it is of little consequence 
what commercial regulations’ exist in other countries, 
so long as they do not affect our rights, and it is suffi- 
cient for us that we adopt such as are known to be 
beneficial, and most conducive to the interests of this 
nation; and individuals ought not to complain that 
other countries follow‘this or that system, under differ- 
ent circumstances, and that our laws arè not shaped to 
operate for their exclusive advantage. : er 

Protecting duties on such articles:as we can conve- 
niently manufacture have been a long time established 
in the United States; and surely the sugar refiners 
can have no complaints to offer on that point ; for there, 
the committee trust, it has been proved they possess 
peculiar, if not exclusive advantages. Various other 
objections could be adduced, to prove that Congress 
ought not to grant the allowance on the exportation of 
sugar refined in the United States, particularly while 
the present high duties are continued on loaf sugar, 
imported from Europe, and sugar candy, from the East 
Indies and China; but. it is supposed to be quite un- 
necessary to enlarge a report already too much ex- 
tended. The committee therefore respectfully submit 
the following resolution: ` ef pani 

Resolved, As the opinion of the-Committee of Com- 
merce and Manufactures, that it is inexpedient to grant 
any allowance or bounty on -refined sugar exported 
from the United States. 


The report was referred to the Committee of 
the Whole on Wednesday next. 


Tuespay, January 22. 

An engrossed bill making appropriations for the 
support of the Military Establishment of the Uni- 
ted States, for the year one thousand eight hun- 
dred and five, was read the third time and passed. 

An engrossed bill authorizing the Postmaster 
General to make a further allowance for carrying 
the mail from Fayetteville, in North Carolina, to 
Charleston, in South Carolina, was read the third 
time, and passed. 

Mr. Nicuotson, from the committee appointed, 
presented a bill fixing the value of rations allowed 
to the commissioned officers in the Army of the 
United States; which was read twice and com- 
mitted toa Committee of the Whole to-morrow. 

The House resumed the consideration of a mo- 
tion of the twenty-first ultimo, directing the Sec- 
retary of War to lay before the House “a state- 
ment of the number of the officers and privates in 
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the actual service of the United States, during the 
years one thousand eight hundred and three, and 
one thousand eight hundred. and four; and, also, 
the names of the posts where soldiers are stà- 
tioned, together with the number of privates and 
Officers at such posts; and,also,a detailed state- 
mënt of the sums expended, during the years one 
thousand eight hundred and three, and one thou- 
sand eight hundred and four, on fortifications, ar- 
senals, armories, and magazines:” Whereupon, 
the said motion being again read, was agreéd to 
by the House. ee i 
Mr. Dana, from the committee to whom was 
referred, on the second instant, the petition of Al- 
exander Scott, of the State of South Carolina, in 
behalf of himself and others, made a report there- 
on; which was read,and referred toa Committee 
of the Whole on Thursday next. : 
Resolved, That the Secretary of War be di- 
| 


rected to transmit to this House, copies of any 
documents in his office, which relate to the case 
of William Scott, and James and John Pettigrew, 
stated to have been murdered and plundered by 
the Cherokee Indians. ; 

The report was referred to a Committee of the 

Whole on Thursday next. ' 
Mr. Crowninsntetp, from the Committee of 
Commerce and Manufactures, presented, by leave 
of the House, a bill in addition to an act, entitled 
“An act to promote the progress of useful arts and 
to repeal the act. heretofore made for that. pur- 
pose ;” which was read and committed to the 
Committee of the whole House. 

The House resolved itself into a Committee of 
the Whole on the report of the committee appoint- 
ed, on the fourteenth of November last, to “ in- 
quire into the expediency of making provision, by 
law, for the completion of the public buildings be- 
longing to the United States, near Philadelphia :” 
and, after some time spent therein, the Committee 
rose and reported a resolution thereupon; which 
was twice read;and agreed to by the House as 
follows: E 

Resolved, That the sum of eighteen thousand nine 
hundred dollars be appropriated. for the completion of 
the arsenal belonging to the United States on the river 
Schuylkill. i" 

Ordered, That a. bill, or bills, be brought in, 
pursuant to the said resolution; and that Mr. Lets, 
Mr. Morr, and Mr. Correr, do prepare and bring 
in the same. 

A. memorial of the Delegates appointed by va- 
rious sections of the District of Columbia, signed 
by Cornelius Coningham, their President, and at- 
tested by Nicholas King, their Secretary, was pre- 
sented to the House and read, submitting to the 
consideration of Congress sundry propositions, by 
way of amendment and modification of the acts 
relating to the government of the District of Co- 
lumbia, which they pray may be adopted for the 
convenience and benefit of the Ynemorialists and 
other inhabitants of the said District-—Referred 
to Mr. Nicsouson, Mr. Toompson, Mr. PLATER, 
Mr. Lewis, and Mr: Lucas; to examine and re- 
port their opinion thereupon to the House. 

The House resolved itself into a Committee of | 
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the-Whole on the bill for the relief of the widow 
and orphan children of Robert Elliot. The bill 
was reported with an amendment thereto; which 
was twice read, and agreed to by the House. 

Ordered, That the said bill, with the amend- 
ment, be engrossed, and read the third time ‘to- 
morrow: pr aai ; 


._ OLIVER EVANS. i a 

Mr. ÜROWNINSHIELD, from thé Committee of 
Commerce and Manufactures, to whom was re- 
ferred, on thé twenty-first ultimo, the petition of 
Oliver Evans, of the city of Philadelphia, made a 
report thereon, as follows: ` hese Pat 

The petitioner has invented: many, useful: improver 
ments on merchant flour mills, for which he obtained’ a 
patent, dated January 7th, 1791. This patent expired 
on the 7th of the present month. He states that he 
has also made several valuable discoveries, and im- 
provements on steam engines—explanations, and draw- 
ings of which have been exhibited: to the committee. 
The petitioner represents, that, owing to the great ex- 
tent of the United States, and the difficulties usually 
attending the introduction of improvements in new 
countries, he has not yet been able to collect any con- 
siderable sums from his patent, and having found it 
necessary to impose on himself a condition, not to ex- 
pend.in new inventions and discoveries any more than 
the net profits derived from old ones, he finds himself 
compelled_to ask for the extension of his patent right, 
for the improvement’ in merchant flour mills, with. a 
view that he may appropriate the proceeds towards 
completing his further inventions on steam engines, 
which in his opinion, are, in their operation, from five 
to ten times more powerful than any others heretofore 
invented, in proportion to size and weight; and he avers 
that he has conceived still greater improvements on 
steam engines, (which he has not yet put in practice) 
to lessen their expense, and cause them to last longer, 
increase their power, and diminish the consumption of 
fuel.to about one fourth part. : é 

The petitioner appears to possess a mind capable. of 
conceiving, and a, strong propensity for making new 
discoveries and: inventions, and the greater part of his 
life seems:.to have been devoted to improvements in 
labor-saving machines, and if he could be encouraged 
to persevere, it is highly probable his discoveries may 
be rendered useful to his country, and at the same time 
profitable, and honorable to himself. 

He is desirous that his patent may be extended for 
the term of seven years, without injuring those who 
have already purchased the right of using it; and if 
this privilege could be granted, he is convinced that it 
would enable him to complete his other valuable . dis- 
coveries, which otherwise he apprehends, from. the 
great expense attending them, he may be. obliged to 
abandon, or at least to delay their completion-for:sev- 
eral years. ; g , 

The committee have been favorably impressed with 
the representations made to them: by the petitioner, and 
would venture to recommend. that his patent right for 
the improvement on merchant flour mills, be extended 
seven years, from the 7th instant. At the same time, 
the committee arc aware (should the petitioner obtain 
the extension of his patent) that numerous applications 
will be made to Congress, by other patentees, for the 
same indulgence, and as the authors of books, maps, and 
charts, are allowed to renew their patents for the further 
term of fourteen years, and seeing no objection to'a 
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general provision calculated: to meet the reasonable re- 
quests of persons who have made very valuable or im- 
portant discoveries—they ask leave to report a bill on 
the subject. 

- Referred to a Committee of the Whole on 
Thursday next. . 


DUTIES ON FOREIGN BOOKS. 


Mr. CROWNINsHIELD, from the Committee on 
Commerce and Manufactures, to whom was re- 
ferred the memorial of the Philadelphia Typo- 
graphical Society, made the following report: 

The petitioners are desirous that Congress should 
impose greater duties on books imported into the Uni- 
ted States. They are under apprehension that, after 
the conclusion of the present war in Europe, the En- 
glish bookseller will be able to undersell the American 
in his own market; and, possessing a sincere convic- 
tion that their situation may be greatly ameliorated by 
restricting the constant and great importation of foreign 
books, they solicit an augmentation of the present rate 
of duties on all books imported into the United States, 
probably with a view of increasing their profits, or, at 
least, of giving to the American. booksellers the pre- 
ference in their own market, and to which, the peti- 
tioners are of opinion, they are justly entitled. 

The'committee can entertain no doubt that the peti- 
tioners are extremely desirous of encouraging the manu- 
facture of books in the United States; and, if the ex- 
clusive interest of printers and booksellers were alone 
to be consulted, it is probable the committee might be 
induced to recommend the proposed augmentation in 
the duties; but, it will be recollected that Congress are 
legislating for the benefit of the whole American Peo- 
ple, and not for the sole advantage of any particular in- 
dividuals. 

At the last session of Congress, a law passed, declar- 
ing that rags of all sorts, for making paper, should be 
imported free of duty. The American paper is pre- 
sumed to be cheaper here, than it can.be imported from 
Great Britain, and, it may be supposed, we shall soon 
be able to supply the greater part of the demand for the 
domestic consumption of that article; so that foreign 
supplies will not be wanted, after a few years; and, al- 
though higher wages may be given for journeymen 
printers and bookbinders, it must be confessed that the 
art of printing has progressed more rapidly in the Uni- 
ted States, than almost any other branch of machinery. 
This is a truth acknowledged by the petitioners, and 
assented to, with much pleasure, by the committee ; 
where, then, can be the danger that the English book- 
seller will be able to undersell the Američan in his own 
market? When it is considered that foreign books pay 
a duty of fifteen per cent.. upon their importation, and 
that, to this charge, the commissions and various ship- 
„ping expenses at the place of exportation must be added, 
together with the freight and insurance, the -whole 
amounting, at the lowest calculation, to forty per cent. 
in favor of, and as a direct encouragement to, the Ameri- 
can printers and booksellers, it might be supposed that 
the petitioners were sufficiently protected, and that they 
need not be under any apprehension of foreign compe- 
tition in their business. 

The great expenses which must necessarily attend. 
the importation of Europcan books into this country, if 
there was no other difference in their favor, will, it is 
hoped, give a decided advantage to the American book- 
seller. 

In the imposition of duties on imported books, or on 
any article whatever, it was never imagined that the 


mere importer became ultimately charged with the 
amount, or that the Government had not in view the 
collection of a revenue to defray the expenses, and com- 
plete the payments of engagements, for which the pub- 
lic faith stands pledged ; but surely it could not be sup- 
posed that these duties were to be augmented, at any 
time; to so high a rate as to amount to a complete pro- 
hibition on the importation. Ifa revenue is to be col- 
lected, extravagantly high duties ought not to be laid; 
and, in their augmentation beyond a fair proportion, a 
diminution of the revenue may be expected. If the 
duties are raised to answer the design of the petitioners 
in its full extent, the consequence will be, that little or 
no revenue will be derived from imported books; the 
petitioners will be exclusively benefitted; they will 
charge their own prices for American books ; there can 
be no competition, and the nation will be the only suf- 
ferers. : 

The American people have still a great predilection 
for English printed books, notwithstanding it has been 
frequently proved that they can be'as accurately and as 
elegantly printed here, as in any partofthe world. The 
Committee see no reason why the price should be in- 
creased by additional duties, and they are unwilling to 
augment the charge to those readers, who prefer foreign 


_ publications to our own, especially when it is conceived 


that books of every description, whether of foreign or 
domestic manufacture, are, at present, sold at the most 
extravagant prices in the bookstores throughout the 
United States. 
` If the committee entertained an opinion that the art 
of printing was not sufficiently protected in this coun- 
try, they would consider themselves bound, immediately, 
to recommend the adoption of some measure, calculated 
to meet the wishes of the petitioners, for the reasons 
stated; and, from the strongest. conviction that the pro- 
posed augmentation of the duties on books imported into 
the United States is unnecessary and inexpedient, at 
this time, they submit their opinion to the House:-— 
That the Board of Directors of the Philadelphia Typo- 
graphical Society have leave to withdraw their petition. 
‘The report was agreed to. 


. Wepnespay, January 23. 
On motion of Mr. Tuomas, 

Resolved, That the Secretary of State be di- 
rected to lay before this House a list of the names 
of persons who have invented any new or useful 
art, machine, manufacture, or composition of mat- 
ter, or any improvement thereon, and to whom 
patents have issued for the same from that office, 
with the dates and general objects of such patents. 

An engrossed bill for the relief of the widow 
and orphan children of Robert Elliot was read 
the third time, and passed. i 

On motion of Mr. HUGER, 

Resolved, That the Secretary of the Treasury 
be directed to transmit to this House a statement 
of the foreign tonnage which has been entered at 
the different custom-houses of the United States 
for the years one thousand eight hundred and one, 
one thousand eight hundred and two, one thou- 
sand eight hundred and three, and one thousand 
eight hundred and four; and as correct a state- 
ment as in his power of the tonnage of the un- 
registered ships or vessels which have been owned 
by citizens of the United States during the said 
years, and which were in possession of a sea-let- 
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tery or: other regular document; from a custom- 
house of the United States; and, likewise, a state- 
ment of the amount of light-money which has 
been collected on unregistered ships:and vessels, 
and on other foreign ships and vessels, since the 
passage of the act for levying and collecting light- 
money on foreign ships and vessels. 

A message from the Senate informed the House 
that the Senate have passed the bill, entitled “An 
act making appropriations for the support of the 
Navy of the United States, during the year one 
thousand eight hundred and five,” with an amend- 
ment, to which they desire the concurrence of this 
House; also, the bill entitled “An act making an 
appropriation for completing the south wing of 
the Capitol, at the City of Washington, and for 
other purposes,” with an amendment, to which 
they desire the concurrence of this House; and, 
also, the bill entitled “An act for carrying into 
more complete effect the tenth article of the Trea- 
ty of Friendship, Limits, and Navigation, with 
Spain,” with several amendments, to which they 
desire the concurrence of this House. 

The House proceeded to consider the amend- 
ment proposed by the Senate to the bill, entitled 
“An act making appropriations for the support of 
the Navy of the United States, during the year 
one thousand eight hundred and five;” where- 


upon, 

Resolved, That this House doth agree to the 
said amendment. 

The House went into Committee of the Whole 
on the bill for the relief of Captain Alexander 
Murray. -After some time spent in considering 
and debating the same, the Committee rose and 
reported the bill without any amendment; it was 
then ordered by the House that the bill be en- 
grossed for a third reading to-morrow. 

Mr. R. Griswoip moved a resolution that the 
Secretary of War be directed to lay before the 
House'a report of the situation of the public build- 
ings on the bank of the Schuylkill, near Phila- 
delphia; what would be the probable expense of 
completing them; and whether, in his opinion, 
the public interest will not be promoted thereby. 

On motion of Mr. NrċnoLson, the latter part, 
respecting the opinion of the Secretary, was strick- 
enout. . ; 

Mr. Varnum then moved to add, “and a state- 
ment of the quantity of the public stores deposit- 
ed in the same building’ This motion was lost— 
38 being in its favor and 42 against it. 

Mr. Gerace thought such an amendment as the 
last suggested was necessary ;-he therefore varied 
the language, and offered a motion in this shape: 
“and a statement of the military stores deposited 
in said buildings.” That amendment being agreed 
to, the question was taken on the original motion 
as amended, and carried—61 voting in its favor. 

The House proceeded to consider the amend- 
ment proposed by the Senate to the bill, entitled 
“An act making an appropriation for completing 
the south wing of the Capitol, at the City of Wash- 
ington, and for other purposes 3” Whereupon, 

‘Resolved, That this House doth agree to the 


said amendment. 


- The House proceeded to consider the amend- 
ments proposed by the Senate to the bill, entitled 
« Anact for carrying into more complete effect 
the tenth article of the Treaty of Friendship, 
Limits, and Navigation, with Spain :- Whereupon, 
the amendments, together with the bill, were com- 
mitted. to the Committee of Commerce and Man- 
ufactures. TE 


` PROTECTION OF SEAMEN. 


The Speaker laid before the House a letter 
from the Secretary of State, accompanying state- 
ments -and abstracts relative“ to the number of 
: American seamen who have been impressed or 
‘detained on board of the ships of war of any 
‘foreign nation; with the names of the persons 
‘impressed; the name of the ship or vessel by 
‘which they were impressed; the nation to which 
‘she belonged, and the time of the impressment; 
‘as also certain facts and circumstances relating 
‘to the same;” prepared in obedience to a resolu- 
tion of this House of the thirty-first ultimo. 

Mr. Crowninsutexp said, that the list of im- 
pressed seamen, furnished by the Secretary of 
State, exceeded in number anything he had ex- 
pected. He thought these impressments ought 
to be prevented, and that the subject demanded 
investigation. He had drafted a resolution, which 
he would submit to the House, having in view to 
connect this with another very important subject. 


| Many gentlemen must have observed that some 


late proclamations had been issued by the Gov- 
ernors of the several British West India Islands, 
interdicting the American trade after May next. 
The proclamations bore date in October or No- 
vember, and were to take effect in six months. 
It appeared to him that the British Government 
were determined to exclude us frora their islands, 
upon the expectation that their own vessels 
would be competent to carry the necessary sup- 
plies. Mr. C. said we had a right to carry the 
productions of the United States in American 
bottoms, and. he hoped we should never permit 
foreign ships to come to our ports and carry on 
an exclusive trade with any country whatever, 
where our vessels were not allowed the same 
privilege. His intention was to prevent the Ame- 
ricdn carrying trade to the West Indies from fall- 
ing into-the hands of other nations. He would 
not exclude foreign vessels from our ports, but it 
was desirable that our own export trade should 
not be monopolized by foreigners. The subject 
was highly important to this country. Will. the 
United States tamely submit to see some/ of ‘its 
best citizens torn from their families and friends, 
without attempting something for their relief? 
Shall we see another country pursuing. measures 
hostile to our commercial rights and make no 
effort to correct the mischief? The West India 
Islands depended on the United States for their 
ordinary supplies, and our vessels had usually car- 
ried a large proportion of their cargoes on Ame- 
rican account; but it appeared now that we were 
to be shut out from this trade, and it was in future 
to be carried on in foreign vessels. An effectual 
remedy would be to prohibit the exportation of 
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our productions in foreign bottoms to all ports of | in force an act, entitled “An act declaring the con- 
islands with which we were not permitted to have | sent of Congress to an act of the State of Mary- 
intercourse, and in order that the subject might | land, passed the twenty-eighth day of December, 
undergo the examination which its importance | one thousand seven hundred and ninety-three, for 
demanded, he offered the following resolution: the appointment of a health officer ;” and that 
< Resolved, ‘Phat the Committee of Commerce and | the committee be authorized to report by bill, or 


Manufactures be instructed to inquire if any, and what, otherwise. 
further provision be necessary for the protection of the Ordered, That Mr. McCrerry, Mr. Lownpes, 


commerce and seamen of the United States, and to in- | and Mr. Newton, be appointed a committee, pur- 
quire whether any foreign country has made any late | suant to the said resolution. 

regulations with a view to monopolize any branch of Mr. Ciarx moved the following resolution: 
the American carrying trade, to the exclusive benefit Resolved, That the Secretary of the Treasury be 
of such foreign country, or which in their operation | directed to lay before this House a cireumatantial Te- 
may be injurious to the agricultural or commercial in- port of the claims standing upon the Treasury books 


tcf he United ues and aleo to are into eaia the Uned Staten, whic av bated py he sa 
h ; utes of limitation; by what authority and by whom 
United States of all goods and merchandise whatever the settlements were made, and the person or persons 


in foreign ships bound to any port with which the ves- to whom the respective sums are due; with any dis- 


zik, : 
me ot the United States ai par allowed re ec criminating circumstances that may exist in the differ- 
7 reskricted trace Is not per | ent classes of claims. : ` 


mitted in the productions of the United States, and ; : = aor 

that the committee be authorized ‘to report- by bill or | , The House proceeded to: consider the said mo- 
otherwise. tion ;* Whereupon the farther consideration there- 

Mr. Ranvourn wished the resolution to lie for of was postponed until certs next. ‘ 

consideration a few days; he would mention | ~M" Nichotson moved for the House to go into 
Monday. The gentleman had said it was an im- Committee of the Whole on the bill for preserv- 
portant subject, and if he had no objection it | iS Peace in the ports and harbors of the United 
would be as well to allow the resolution to remain | S'ates.and in the waters under their jurisdiction. 


unacted upon for a little time. It might be print- a oe agreed to oS edd Ienei 
ed for the consideration of the House, and he] “4r 'CROMSON. Introduced two amendments; 


: > to supply the place of the second section of 
r supposed some alteration would be neces- | OM © Supply p : 
i diay aga of the A N d beneces the bill, and the other as a substitate for the fifth 
. : x : : 

Mr. Crowntnsuistp replied that he was per- oon a clauses neng oen ed Impor- 
fectly willing the resolution should lie for con- nnt a be Hu f gear a a ee, 
sideration, agreeably to the desire of the gentleman Con ones vs ROE W 4 ee aaa, Ki sne 
from Virginia, and he would consent to any rea- 1o AZA tii TEpOrt progress: ang asa reave 
sonable delay; but he would not consent to its : z 
remaining unacted upon till a period so late as to murat PAE he also pre ered an Ta 
preclude any measures from being adopted this onp loh oz taS ae feted tieeratncle 
session, because the proclamation would take effect eneeet ‘and. be oe cine havin gine Sa 
in the month of May. He was not tenacious of | (oun? the neni weit erreal Sise io be 
forms, it was the substance of things he looked to, atin ted 3 Ñ 
and he would with great pleasure agree to modify vas eur 
the resolution to any shape which the gentleman Ste ea Mr. nena, ie a 
from Virginia might suggest resolved itself into a Committee of the Whole 

A motion was made to refer the resolution to a | OP the bill for the relief of the sufferers by fire in 


: 7 | the city of New York. 
ee the ersa for Monday next; which | ig, iar proposed a new section, providing 
was agreed to, and the resolution ‘ordered to be | go, the cases of those who suffered losses by the 


printed. hurricane of the 8th of September last, at Savan- 
nah, in Georgia; Charleston, Georgetown, and 
Beaufort, South Caroliga. 

The Committee having agreed thereto, rose 
and reported the same, and the bill and amend- 
ment were postponed until to-morrow. Se cs 

Mr. Purviance laid on the table a resolution 
for referring to the Secretary of State, the Sec- 
retary of the ‘Treasury, and the Attorney Gen- 
eral, the consideration of the constitutionality 
read and referred to the Committee of the Whole, | and expediency of granting to the inhabitants of 


to whom iscommitted the report of the Committee | the Distriet of Columbia a Legislature chosen by 
of Claims on the petition of Alexander Scott, of themselves, with instructions, in case they deem 
the State of South Carolina, in behalf of him- | it Constitutional and expedient, to report a system 
self and others, to the next Congress. 

On motion of Mr. McCresry, The engrossed bill for the relief of Captain 
_ Resolved, That a committee be appointed to | Alexander Murray was read a third time; and 
inquire into the expediency of farther continuing | on the question, Shall the bill pass ? 


Tuourspay, January 24. 

The Speaker laid before the House a letter 
from the Secretary of War, enclosing sundry 
documents relating to the case of William Scott, 
and James and John Pettigrew, stated to have 
been murdered and plundered by the Cherokee 
Indians, in pursuance of a resolution of this 
House of the twenty-second instant; which were 
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Mr.-Conrap said he could not agree to a meas- 
ure of the kind. The conduct of Captain Mur- 
ray had been decided illegal in every court in the 
United States into which it had been carried. He| 
did not approve of a legislative. body re-examin- 
ing decisions of courts of justice, as they were 
totally unqualified for the object. He therefore 
could not be content to givea silent vote; for 
which reason he called the yeas and nays. 

The yeas and nays were taken on the passage 
of the bill, and were—yeas 66, nays.37, as follows: 

Yzas— Willis Alston, jr., Nathaniel Alexander, Sim- 
eon Baldwin, William Blackledge, Adam Boyd, Joseph 
Bryan, George W. Campbell, John Campbell, William 
Chamberlin, Clifton Claggett, Thomas Claiborne, John 
Clopton, Manasseh Cutler, Richard Cutts, Samuel W. 
Dana, John. Davenport, John Dennis, William Dick- 
son, Thomas Dwight, Peter Early, James Elliot, Wil- 
liam Eustis, William Findley, Calvin Goddard, Thos. 
Griffin, Gaylord Griswold, Roger Griswold, Seth Hast- 
ings, William Helms, John Hoge, David Holmes, Ben- 
jamin Huger, Samuel Hunt, John G. Jackson, Walter 
Jones, William Kennedy, Nehemiah Knight, Joseph | 
Lewis, jr, Henry W. Livingston, Thomas Lowndes, | 
William McCrecry, Nahum Mitchell, Jeremiah Mor- | 
row, Roger Nelson, Anthony New, Thomas Newton, jr., 
Thomas Plater, Jacob Richards, Samuel Riker, Thos. | 
Sandford, John Smilie, John Smith, Richard Stanford, | 
Joseph Stanton, James Stephenson, Samuel Taggart, 
Benj. Tallmadge, Samuel Tenney, Samuel Thatcher, 
Philip R. Thompson, Philip Van Cortlandt, Peleg 
Wadsworth, Matthew Walton, Lemuel Williams, Al- 
exander Wilson, and Thomas Wynns. : 

Navys—Isaac Anderson, David Bard, George M. Bed- 
inger, Robert Brown, William Butler, Levi Casey, Mat- 
thew Clay, Frederick Conrad, Ebenezer Elmer, John 
W. Eppes, Peterson Goodwyn, Andrew Gregg, John 
A. Hanna, Josiah Hasbrouck, Joseph Heister, James 
Holland, Michael Leib, Matthew Lyon, Andrew Mc- 
Cord, David Meriwether, Thomas Moore, James Mott, 
Gideon Olin, Beriah Palmer, John Rea of Pennsylva- 
nia, John Rhea of Tennessee, Erastus Root, Thomas 
Sammons, Ebenezer Seaver, Jas. Sloan, Henry South- 
ard, John Stewart, Isaac Van Horne, Joseph B. Var- 
num, John Whitehill, Marmaduke Williams, and Jo- 
seph Winston. 

NAVY YARDS, &c. : 

Mr. Eustis moved the following resolution: 

“Resolved, That it is expedient to provide by law for 
defraying the expense incident to fitting and preparing 
one of the navy yards belonging to the United States, 
and lying near the margin of the ocean, for the recep- 
tion and repairing of such ships of war as are now at 
sea on their return to port, and-such other ships or 
vessels of war as may hereafter return from their cruises 
or stations.” 

Mr. Eustis said the resolution now-submitted 
to the consideration of the House had grown out 
of an opinion which impressed itself on bis mind, 
when he first beheld the whole naval force of the 
United States moored in the Eastern branch of 
the Potomac. He had ever considered the estab- 
lishment of a navy yard in this city, as the prin- 
cipal naval arsenal, to be among the errors or 
misfortunes which had presided over many other 
arrangements respecting this city and territory. 


As the United States were at that time at peace 


2 


with all the world, excepting the Dey of Algiers, 
as a small part of the force only was necessary to 
carry on this warfare, and as the ships had been 
actually hauled up at a considerable expense, 
there appeared.to be no immediate necessity for 
incurring `a farther expense in their removal. 
Our maritime concerns- haye now experienced a 
change. We are.at war with another of the 
Barbary. Powers, and a greater number of ships 
have been necessarily taken into the service. We 
have at this time six frigates, and five or six 
smaller vessels on duty in the Mediterranean. 
After a certain time these ships must be relieved. 
Others must be sent out to take their stations. 
Those which -return will require repairs ; and‘in 
order to prepare for these. contingencies it was 
proper that some one of the navy yards. nearer to 
the ocean should be put in a condition to receive 
them. This was the object of the resolution. It 
was desirable that some place should be selected 
easy of access; where the water was deep, and in 
the neighborhood of some large maritime town, 
having large markets and magazines of the vari- 
ety of articles required for repairing and fitting 
ships for sea, with the artizans employed in that 
business. It was not his intention to describe the 
advantages or disadvantages of one place’ or of 
another. The United States own six navy yards. 
The whole coast is before the Executive, and such 
a place will be selected as will combine the greatest 
number of advantages and best promote the public 
interests. T'othose who believed that ships cf war 
could be repaired or fitted out with the same des- 
patch, at the same expense, and with the same 
ease and convenience, at a place three hundred 
miles distant from the sea, as they could be in 
one of the ports laying on its margin, and posses- 
sing the advantages which had been stated, no 
reasoning could be applied which would change 
their opinions. The proposition was offered to 
the House to be decided by common sense and 
understanding. There was one objection, which 
he had anticipated, and which had some weight 
init. The business of the department would in 
that case be removed from the eye of the Govern- 
ment, and from the more immediate inspection 
and control of the intelligent and capable officer 
who directed its operations; this inconvenience 
would be balanced by the more ample means and 
resources which his agents would find in the large 
towns, and by which they would be enabled to 
carry his instructions more promptly into effect. 

The motion was referred toa Committee of 
the Whole on Monday next. 


Fripay, January 25. 


A Message was received from the President of 
the United States, transmitting the report of the 
Director of the Mint.. The said Message was 
read, and, together with the report, ordered to lie 
on the table. 

Mr. Les, from the committee appointed on the 
twenty-second instant, presented a bill making an 
appropriation for the completion of the arsenal 
belonging to the United States on the river 
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The order of the day for the House to resolve 
itself into a Committee of the Whole on the re- 
nort of the Committee of Revisal and Unfinished 
Business, was taken up. 

The first resolution, for reviving and making 
permanent the law for regulating the mode of 
taking testimony in cases of contested elections 
was agreed to. 

The second resolution, for renewing the charter 
of Washington City, being under consideration, 
Mr. Leie observed, that it would be unneces- 
sary to act on this subject at this time, as the law 
of last session had extended the duration of the 
charter to fifteen years. 

On the question, the Committee disagreed to 
the last resolution. : 

The Committee then rose and reported. 


The House immediately considered and con- 
curred in the report of the Committee of the 
Whole; and the first resolution was referred to the 
Committee of Revisal and Unfinished Business, 
to report a bill for the purpose. 

Mr. LATTIMORE presented a memorial from the 
Legislative Council and thé House of Represent- 
atives of the Mississippi Territory, stating sundry 
grievances to which they were exposed by the 
act of Congress for.the government of the same. 
They complain that a man is not qualified to vote 
unless he possess fifty acres of land, whereby 
those who hold houses and town lots, as well as 
respectable citizens of considerable personal es- 
tate, are disfranchised. ‘The inequality of repre- 
sentation in the several counties to the number of 
inhabitants in each; the necessity of extending 
the powers and authorities of an additional judge 
lately furnished the Territory ; the inconvenien- 
cies arising from the prescribed mode of the dis- 
posal of lands; the necessity of establishing a 
hospital at the Natchez; and, lastly, an increase 
of the salaries of the judges. Oh ee a 

On motion, the memorial was referred to a se- 
lect committee of five members. 


Mr. R. Griswon, after stating at some length 
the provision made by the several laws of the 
United States respecting the duties on the import- 
ation of goods, wares, and merchandise, into the 
United States, and endeavoring to show that salt- 
petre had been particularly exempted from the 
payment of duties, under most of them, but that 
lately the Comptroller of the Treasury had directed 
the like duties to be taken upon their importation 
as upon other ad valorem goods—said he regret- 
ted thata difference existed on this point ; hisown 
opinion, as well as that of several eminent civil- 
ians, being the reverse, he moved that the Com- 
mittee of Ways and Means be instructed to in- 
quire whether saltpetre is at this time liable by 
law to a duty on the importation thereof into the 
United States? If liable toa duty, what is the 
rate thereof, and whether it is not expedient to 
define by law the duty to be levied hereafter on 
that article ? 

After some conversation on the subject, the 
motion-was agreed to. cee 
Mr. Crowninsnieto called for the order of the 


Schuylkill; which was read twice, and committed 
to'a Committee of the whole House on Monday 
next. . ` 
On motion of Mr. CROWNINSHIELD, 

Resolved, That the Committee of Ways and 
Means be directed to inquire whether any, and, if 
any, what, alterations are necessary to be made 
in the several acts fixing the salaries and emolu- 
ments of the collectors of duties on imports and 
tonnage; and that the committee have leave to 
‘report by bill, or otherwise. 

On motion, it was ` 

Resolved, That Mr. Netson be excused from 
serving as one of the Managers appointed on the 
fifth ultimo, on the part of this House, to conduct 
the impeachment against Samuel Chase, one of 
the Associate Justices of the Supreme Court of 
the United States. 

A message from the Senate informed the House 
that the Senate have passed the bill, entitled “An 
act supplementary to the act, entitled ‘An act to 
regulate the collection of duties on imports and 
tonnage.” with an amendment; to which they 
‘desire the concurrence of this House. The Sen- 
ate have passed a bill, entitled “An act concern- 
ing the mode of surveying the public lands of the 
United States ;” to which they desire the concur- 
rence of this House. 

The bill sent from the Senate, entitled “An act 
concerning the mode of surveying the public 
lands of the United States,” was read twice, and 
committed to Mr. Greca, Mr. Morrow, Mr. Den- 
nis, Mr. ALexanper, and Mr. Mort, to consider 
and report thereon to the House. 

A petition of sundry purchasers of lands of the 
United States, in the State of Ohio, was presented 
tothe House and read, praying, for the reasons 
therein specified, that an extension of the time of 
payment for the said lands may be granted by law, 
and, also, a remission of interest on the several 
instalments due on the same.— Referred. 

The House proceeded to consider the amend- 
ment proposed by the Senate to the bill, entitled 
“An act supplementary to the act, entitled ‘An act 
to regulate the collection of duties on imports and 
tonnage:” Whereupon, the amendment, together 
with the bill, was committed to a Committee of 
the whole House on Monday next. 

: Mr. Morrow presented two petitions, one from 
Thomas Orr, the other from Joseph Walker, 
praying Congress to allow them certain sections 
of land they had settled upon and improved.— 
Referred to the committee on the subject of the 
public lands, appointed on the 7th inst. = 

Mr. McCreery, from the Committee appointed 
for the purpose, reported a bill declaring the assent 

-cof Congress to the act of Maryland of December 
28,.1793, allowing a health officer at Baltimore. 

The bill being twice read, on motion of Mr. 
Utis; it was referred to a Committee of the 
“Whole for Monday next. i 

Mr. Root, from the committee appointed for 

the'putpose, reported a bill authorizing the dis- 
charge of- John York. from his.imprisonment— 

The same was twice read, and referred toa Com- 
mittee of the Whole for Monday next. 


1013 


HISTORY OF CONGRESS. 


1014 


Janvary, 1805. 


Post Roads—Georgia Claims— Louisiana. 


H. or R. 


day; on‘ the bill for the relief of the sufferers by 
the late fire in New York. The motion being 
agreed tö; ‘the House took into consideration the 
amendment proposed by Mr. EARLY, and agreed 
toin Committee of the Whole, for extending the 
like relief to those who suffered by thé storm of 
the 8th of Septeinbeér last, in the ports of Savan- 
nah, Beaufort, Charleston, and Georgetown, in 
Georgia and South Carolina. 1 

The motion being expressly to strike out Geor- 
gia and South Carolina, for the purpose of par- 
ticularizing the ports intended to be relieved, viz: 
Savannah, Beaufort, Charleston, and George- 
town, a division of the question was called for, 
and the question being put on striking out, it was 
carried in-the affirmative. The remainder of the 
motion, viz: Shall the above-mentioned ports be 
inserted? passed in the negative; so there stoud a 
blank in the bill without connexion. It was then 
suggested that it would be proper to extend this 
relief all along the coast where sufferings had 
taken place. But this being opposed as too ex- 
tensive, and likely to defeat the bill altogether, 

On motion of Mr. Harty the amendment was 
referred to a Committee of the Whole, for the 

urpose of restoring it to the state it was in before 
it was thus mangled. The motion of reference was 
carried for Monday next. 


POST ROADS. : 


Mr. G. W, CamrgeLL called for. the order of 
the day on the resolution authorizing the estab- 
lishment, of a post road from Knoxville, in Ten- 
nessee; to the settlements on the Tombigbee river, 
and so on to New Orleans. 

On the question, Will the House resolve itself 
into a Committee accordingly ? it passed in the 
negative.. rrek ; 

Mr. Stanrorp moved to discharge the Com- 
mittee of the Whole, with a view of referring 
the subject-to the Committee on Post Offices and 
Post Roads. X ; ‘ 

Mr. Newron wished the subject to remain in 
its present state, until the information which the 
House had requested of the President was re- 
ceived. : 

Mr. Q. W. Campsett thought the subject not 
a proper one for the Committee on Post Offices 
and Post Roads, and gentlemen might recollect 
that such a motion had been made when the busi- 
ness was first introduced, and it then failed of 
success; he hoped the like fate would attend the 
present motion. It would be recollected that the 
information alluded to by his friend from Virgi- 
nia, had been requested seven weeks since, and he 
presumed was not yet to be procured, nor perhaps 
might it be during the session ; he hoped, however, 
the House would agree to proceed to the exami- 
nation of the subject. 

Mr. Grece thought it would be as well to refer 
it to the Committee of the Whole on the bill 
directing the application of a certain sum of mo- 
ney out of the proceeds of the sale of western 
lands, for opening certain roads. 

“Mr. Sranrorp observed, the subjects were not 
similar, as there wasa material difference between 


the useful roads through a country for carrying 
its produce to: market, and a main post road, like 
the one under contemplation. 

Thé question, on the motion to discharge the 
Committee of the. Whole, was lost without a 
division. alee i a 

GEORGIA CLAIMS. 


, Mr. Dana called for the order of the day.on the 
report of the Committee of Claims, respecting 
the Yazoo claims to lands. He-did this, that; at 
the time of adjournment, it might be considered 
as the unfinished business, and might have the 
preference over every other order of Monday. It 
would be recollectedthat the report was made. 
last week, and fixed as the order of the day for 
Monday Jast, but he had forborne to call it up till 
this time, in order that gentlemen, after having 
had the printed report so long in their hands, 
might be prepared to meet the discussion, if not 
the decision. . 

Mr. Newton was about observing that the sub- 
ject was too important to be taken up in a thin 
House, and, if gentlemen looked round, they would 
perceive most of the seats vacant. 

He was.here reminded by the Speaker that no 
debate could. take place on the priority of busi- 
ness. If gentlemen were not prepared to go into 
Committee of the Whole, they would vote against 
the present motion. ae 

Mr. Newron said, since that was: the case, he 
would move.to adjourn. l 

The motion to adjourn 
negative, 

The Speaker put the question on going into 
Committee of the Whole on the report. 

On a division, there weré 47 in the affirmative, , 
and 43 in the negative ; the motion was of course 
carried. 

The Cuairman proceeded to read the report, 
and when he had gone through a small part of it, 

Mr. Cuark moved that the Committee should 
rise. 

On the question for the Committee rising there 
were 50 in the affirmative, and 43 against it; it 
was carri: d, 

The Committee hereupon rose, and reported 
progress, and asked leave to sit again. 

On granting leave to sit again, there was 53 in 
the affirmative, and the Speaker declared that, in 
his opinion, the question was carried. 


TERRITORY OF LOUISIANA. 


Mr. Joun Ranvoupg, from the committee ap- 
pointed, on the twelfth of November last, on so 
much of the Message of the President of the 
United States as relates “to an amelioration of 
the form of government of the Territory of Lou- 
isiana,” to whom was referred, on the 3d ultimo, 
a memorial, in the French language, witha trans- 
lation thereof, from sundry planters, merchants, 
and other inhabitants of the said Territory of 
Louisiana, made a report, in part, thereupon; 
which was read, and referred to a Committee of 
the Whole on Monday next. The report is as 
follows: 


being decided in the 
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The grievances which have been felt by the memo- 
rialists, are of a nature which your committee believe 
to be inseparabie from those sudden transitions of gov- 
ernment to which late political events have subjected 
the inhabitants of Lonisiana. By them, however, they 
are ascribed to a denial, on the part of the United States, 
of those rights and immunities to which they declare 
themselves entitled, in virtue of the third article of the 
treaty which transferred them to our dominion, and to 
the immediate enjoyment of which they now claim to 
be admitted. It is only under the torture that this 
article of the Treaty of Paris can be made to speak the 
language ascribed to it by the memorialists, or counten- 
ance fora moment that charge of breach of faith, which 
they have conceived themselves justified in exhibiting 
against the Government. By that article it.is stipu- 
lated that “the inhabitants of the ceded territory shall 
‘ be incorporated into the Union of the United States, 
‘and admitted as soon as possible, according ,to the 
t principles of the Federal Constitution, to the enjoy- 
t ment of all the rights, advantages, and immunities, of 
* citizens of the United States, and in the mean time 
‘they shall be maintained. and protected in the free 
“enjoyment of their liberty, property, and the religion 
€ which they profess.” eee i 

“They shall be incorporated into the Union, and 
admitted”’—to what? ‘To the enjoyment of all the 
rights, &c., of American citizens. When? . As soon 
as it can be done in conformity with the principles of 
the, Federal- Constitution; meanwhile they are to be 
“ protected,” &c. 

Could any doubt be excited of the soundness of this 
construction of the English context, it would be in- 
stantly dissipated by a recurrence to its counterpart in 
the French language,* if the manifest absurdity of the 
concluding words of the article, which would result from 
an opposite interpretation, should fail to remove it. For 
what necessity could exist for a provision securing to 
the inhabitants of Louisiana the temporary enjoyment 
of certain minor privileges, when their immediate ad- 
mission to all the rights of American citizens was one 
of the conditions on which their country was transferred 
to the United States by France? Whether the words 
“as soon as possible, according to the principles of the 
Federal Constitution,” be understood to refer to any 
change, which, in conformity with its own principles, 
might at some future period be made in that instru- 
ment, or to that provision of the Constitution which 
requires the rule of naturalization to be uniform, they 
are equally fatal to the claim urged by the memorialists 
of their right to an immediate participation of those 
benefits which they cannot possess in their full extent 
until admitted to their enjoyment by the principles of 
the Constitution. The imputation, therefore, of a want 
of good faith in the Government of the United States, 
is not more unsupported by the language of the third 
article of the Treaty of Paris, than it is repugnant to 
the uniform tenor of the American character, from the 
commencement of the national existence. 

But because the memorialists may have appreciated 
too highly the rights which have been secured to them 


* Les habitans des Territoires cédés seront incorpo- 
rés dans Punion des Etats Unis, et admis aussitôt qu’il 
sera possible, d'après les “principes de la constitution 
fédérale, à la jouissance de tous les droits, avantages, 
et immunités des citoyens des Etats Unis, et, en at- 
tendant, ils seront maintenus et protégés, é&&c.—Trea’ 
of Paris, of the 30th of April, 1803, Art. HI. 


by the treaty of cession, the claims of the people of 
Louisiana on the wisdom and justice of Congress 
ought not (in the opinion of your committee) to be 
thereby prejudiced. Relying on the good sense of that 
people to point out to them that the United States can- 
not have incurred a heavy debt in order to obtain the 
Territory of Louisiana merely with a view to the ex- 
clusive or especial benefit of its inhabitants, your com- 
mittee, at the same time, earnestly recommend that 
every indulgence, not incompatible with the interests of 
the Union, may be extended to them. Only two 
modes present themselves whereby a dependent prov- 
ince may be held in obedience to its sovereign State— 
force and affection. The first of these is not only re- 
pugnant to all our principles and institutions of Gov- 
ernment, but it could not be more odious to those on 
whom, it might operate than it would be hostile to the 
best interests, as well as the dearest predilections, of 
those. by whom, in. this instance, it would have to be 
exercised. The United States are not the property of 
an hereditary despot, or the rich prize of a military 
adventurer, whose favorites and, followers may batten 
on the spoil of plundered provinces won by the blood 
and treasure of their exhausted subjects, but they 
form the patrimony of a free and enlightened people, 
who control, while they constitute the only fund from 
which the men and the money of which military power 
is composed can be drawn. It can never be the inter- 
est, therefore, of the people of the United States to 
subject themselves to the burdens, and their liberties to 
the dangers, of a vast military force, for the subjuga- 
tion of others. The only alternative, then, which pre- 
sents itself, is believed to be not more congenial to the 
feelings than to the best interests of the people of the 
Union. So long as their authority pervades the Ter- 
titory of Louisiana, so long as their laws are respected. 
and obeyed therein, your committee are at a loss to 
conceive how the United States are more interested in 
the internal government of that Territory than of any 
State in the Confederacy. By permitting her inhabi- 
tants to form their own regulations, the voice of dis- 
content would be hushed, faction (if'it exist) disarmed, 
and the people bound to us by the strong ties of grati- 
tude and interest. The spirit of disaffection, should it 
be excited at any future period by ambitious and un- 
principled men, would be in direct hostility to the ob- 
vious interests of the people of Louisiana, while the 
ability of the Union to repress it would remain unim- 
paired. 

In considering this subject, the committee have not 
been inattentive to those forms of provincial govern- 
ment which have heretofore obtained in the remote ter- 
ritories of the United States: But they have found 
nothing in them worthy of imitation, The second 
grade, as it is termed, is of the two less liable to objec- 
tion, but there are many of its features which they are 
unable to recommend. Their object is to give to Lou- 
isiana a government of its own choice, administered 
by officers of its own appointment. In recommending 
the extension of this privilege to the people of that 
country, itis not the intention of the committee that 
it should be unaccompanied by wise and salutary re- 
strictions. Among them may be numbered a prohibi- 
tion of the importation of foreign slaves, a measure 
equally dictated by. humanity and policy; restrictions 
against the establishment of any form of government, 
other than a representative Republic; against violations 
of the liberty uf conscience, the freedom of the press, and 
the trial by jury ; against the taxation of the lands of the 
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United States; to which may be added (for further secu- i stipulated afterwards in the Constitution that that reg- 
rity) that such of the laws as may be disapproved by | ulation. would be. applicable to any other Territory 
Congress, within a limited time after their passage, shall | thereafter to“be acquired, it must haye remained a 


be of no force and effect. These, however, are objects 
which. may be embraced in any bill which the wisdom - 
of the Legislature may see fit to pass. upon the subject. 
They will be proper subjects of consideration after the 
determination of the principal question, the extension | 
of self-government to the people of Louisiana, Your 
committee, therefore, submit the following resolution : 

Resolved, That provision ought to be made by law 
for extending to the inhabitants of Louisiana the right 
of self-government. ; 


[The following paper was subsequently presented to |, 


: the House by the committee.] : 

After having considered with respectful attention the 
observations of the committee on the third article of 
the treaty of cession of Louisiana, we avail ourselves 
of the permission they have given us, to make such | 
remarks as we conceive may be of some use towards 
the elucidation of the question on which is principally į 
founded the claim of our constituents. 

We have diligently and carefully examined the arti- 
cles of the Constitution of the United States, which 
have been pointed out to us as having more or less re- 
lation to the present subject. 

The first is the article which speaks in a direct and 
unquestionable manner of the admission of new States 
into the Union, in these words: “New States may be 
admitted by the Congress into this Union,” &c. This 
article, the only one which expresses a clause respect- 
ing the admission of new States, makes no kind of re- 
striction which can be applicable to Louisiana, and so 
far we find nothing that can prevent its incorporation. 

The next article which has been quoted to.us estab- 
lishes the power of Congress to dispose of, and make | 
all needful rules respecting, the territory or other pro- į 
perty belonging to.the United States. This, we hum- | 
bly conceive, bas no relation whatever with the situation 
of the inhabitants of Louisiana, and is evidently relative 
only to the disposal and management of the propetty of | 
the United States. 

Subsequently, it has been suggested that certain rules 
and regulations established in the year 1787, respecting 
the Territory northwest of the Ohio, are applicable to 
us, because they are considered as a part of the Consti- 
tutional laws, and, consequently, must be observed with 
respect to Louisiana, which is to be admitted into the 
Union according to the principles of the Constitution. 

This observation leads to two queries: First, is the 
ordinance of 1787 to be considered as a part of the 
principles of the Constitution? Second, is it applicable 
to Louisiana? 

Without questioning whether the ordinance of 1787 
ought to be considered as-an integral part of the rules 
established by the Constitution, though it appears to 
us extremely doubtful, we beg leave to say that it can- 
not be ranked among the principles of the Constitution. 
The principles of the Constitution we humbly conceive | 
to be the fundamental laws common to all the members 
of the Confederation. This is only a local regulation, 
which, far from having anything to do with the princi- 
ples of the Constitution, has been made, on the contra- 
ry, for those who could not enjoy yet the rights secured 
by the principles of the Constitution. . 

But in whatever light that ordinance may be consid- 
ered, it can by no means be applicable to Louisiana. 
Tt is clearly and unquestionably limited to the Territory 
northwest of the Ohio; and unless it should have been 


i pressly in favor of the 


local and private‘rule. 

On the other hand we do not conceive what simili- 
tude can-be found between our country and those ter- 
ritories.' The Territory northwest of the Ohio, -ac- 
quired by the right of war, was a vast’ desert, almost 
without: any inhabitants, and. was the absolute property 
of the United States. There was no compact, no con- 
tract of any kind stipulated by any nations in favor of 
any population. The United States, being bound by 
no stipulation whatever, were at full liberty to make 
such government as they thought fit for that Territory. 
But the case of Louisiana is evidently different.’ It-is 
a country which contains already a numerous popula- 
tion, established in it since nearly one hundred years. 
It becomes a ‘part of the United States by a solemn 
treaty, containing a positive clause in favor of its in- 
habitants. Now, to pretend that this engagement goes 


| no further than applying to them the ordinances made 


for territories, in favor of which no stipulation existed, 
would be, we conceive, reducing to nothing the third 
article of the treaty of cession of Louisiana. That 
article does not stipulate that the inhabitants of the 
ceded Territory shall be admitted into the Union ac- 
cording to the acts made by Congress to regulate the 
rights of the inhabitants of the Territory northwest of 
the Ohio; it expresses, on. the contrary, that the Lou- 
isianians shall be incorporated into the Union accord- 
ing to the principles (the elemental laws) of the Con- 
stitution. It is, therefore, in the Constitution that we 
must look to find on what principles the Louisianians 
are to be incorporated in it. ` ae 

Other remarks have been made by the committee 
tending to show that the incorporation of the inhabi- 
tants of Louisiana into the Union cannot be executed 
without the consent of three-fourths of the several 
States. Without pretending to enter into any discus- 
sion upon subjects of that magnitude, the considera- 
tion of which appertains exclusively to the sovereign. 
body of Congress, we will take the liberty to suggest, 
respectfully, that the treaty stipulates our incorporation 
into the Union, that the United States have accepted 
that condition, and that to place it, at the present pe- 
riod, in the power of the individual States to refuse 
that incorporation, would be exposing the Federal Gov- 
ernment to the danger of not fulfilling their promise. 

After having briefly stated the principal remarks 
which have occurred to our memory respecting the 
suggestions of the committee, we beg leave to present, 
with all due deference and respect, our own interpreta- 
tion of the third article of the treaty of cession of our 
country. 

We consider, in the first place, that the clause, which 
is the ground of our claim, is a stipulation made ex- 
inhabitants of Louisiana then 
existing, because the French Government had no right 
to stipulate the incorporation of the future citizens of 
Louisiana. We think that the words “as soon as pos- 
sible, according to the principles of the Constitution,” 
evidently express that this incorporation is to be exe- 
cuted without any unnecessary delay, and that it is to 


| take place on the same principles by which the Consti- 


tution has regulated the rights of the individual States, 
and of the citizens of the United States, in relation to 
the federal compact. We humbly think that any inter- 
pretation tending to procrastinate the incorporation of 
the present inhabitants of Louisiana into the Union 
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is directly opposite to the-spirit.of the third article of 
cession of our country, the object of which is unques- 
tionably to secure that advantage to the inhabitants 
who are annexed to the United States by that treaty; 
that, consequently, any condition depending on future 
circumstances: ought to be inadmissible, because it 
would expose the inhabitants, who existed in Louis- 
jana when the treaty was made, to be kept out of the 
enjoyment of rights which have been stipulated’ for 
them. Be ed wid a 
Such is our opinion, which we respectfully submit to 
the Committee, praying them to accept our. thanks for 
the permission they have given us to express our senti- 
ments on the subject, and to make some allowance for 
the disadvantage under which we labor to express them 
in a language which is not altogether familiar to us. 

L. DERBIGNY, 

:P. SAUVE, - 

>- DESTREHAN, 


Agents of the inhabitants of Louisiana. | 


_ Monpay, January 28. | 

LA petition. of sundry purchasers of the lands of 
the United States imthe State of Ohio was’ pre- 
sented to the House and read, praying (for the rea~ 
sons therein stated) that an extension of the time 
of future payments for the said lands may be grant- 
ed by law, and also a remission of interest on the 
“several instalments due on the same.—Referred 
to the committee appointed on the seventh instant, 
“to inquire whether any and what alterations are 
necessary to be made in the laws for the disposal 
of the public lands northwest of the Ohio.” 

A petition of the members of the Presbyterian 
Congregation in Georgetown, in the Territory of 
Columbia, was presented to the House and read, 
praying that an act of incorporation may be passed, 
vesting. in Stephen B. Balch and other persons 
therein named, and their successors, such powers, 
privileges, and immunities, as Congress in their 
wisdom. may deem proper, to enable the petition- 
ers, in behalf of the said congregation, to lease out 
on ground-rent, or sell, as they may deem expe- 
dient, for the purpose of defraying the expenses 
incident to their mode of worship, and to keep 
their buildings and grave-yards in decent repair.— 
Referred to Mr. Finpisy, Mr. Arncuer, Mr. Cur- 
LER, Mr. Jones, and Mr. BALDWIN. 

Mr. J. Cray, from the committee appointed, 
‘presented a bill for establishing trading-houses 
with the Indian tribes; which was read twice and 
committed to a Committee of the Whole on Wed- 
nesday next. 

The House proceeded, by ballot, to the choice 
of a Manager, on the part of this House, to con- 
duct the impeachment against Samuel Chase, one 
of the associate justices of the Supreme Court of 
the United States, in the place of Mr. Netson, 
who hath been excused from serving on the sub- 
ject-matter of the said impeachment; and, upon 

examining the ballots, Mr. CLARK was found to 
be-duly elected by a majority of the votes of the 
whole House. 

A message from the Senate informed the House 
that they have. passed a bill, entitled “An act to 
extend jurisdiction, in certain cases, to the State 


and Territorial courts;” to which they desire the 
concurrence of this House. 

On motion, it was Resolved, That the Committee 
of Revisal and Unfinished Business be instructed 
to inquire whether any, and if any, what altera- 
tions are necessary in the “Act to prescribe the 
mode of taking evidence in cases of contested 
elections for members of the House of Represent- 
atives of the United States; and to compel the at- 
tendance of witnesses,” and that the committee be 
authorized to report by bill or otherwise. 

The bill sent from the Senate, entitled “ An act 
to extend jurisdiction in certain cases to the State 
and Territorial Courts,” was read twice, and com- 
mitted to Mr. J. Ranvoteu, Mr. R. GriswoLD, 


and Mr. J. Cay, to consider and report thereon 


to the House. 

On motion, it was Resolved, That a committee 
be appointed to inquire into the expediency of pro- 
viding by law for the more effectual prevention of 
frauds and forgeries on the Bank of the United 
States, and that the committee be authorized to 
report by bill-or otherwise. f 

Ordered, That Mr. J. Cray, Mr. Dennis, and 
Mr. Q. W. Campssxt, be appointed a committee, 
pursuant to the said resolution. | pi 

Mr. CrowninsuieLp, from the Committee of 
Commerce and Manufactures, to whom was re- 
ferred, on the ninth and sixteenth of November 
last, the petitions and memorials of a number of 
merchants, traders, and farmers, on the waters of 
Roanoke and Cashie rivers, in the district of Eden- 
ton, and State of North Carolina, made a report 
thereon; which was read, and referred to a Com- 
mittee of the Whole on Wednesday next. 

On motion, it. was Resolved, That a committee 
be appointed to take into consideration the present 
situation of the grounds in the City of Washing- 
ton, which were appropriated for the purpose of 
laying out public walks and gardens, and to report 
such measures to this House as may tend to carry 
into effect the original intention of the proprietors . 
by whom the said lands were granted for public 
use. 

Ordered, That Mr. Hotuanp, Mr. LIVINGSTON, 
Mr. Varnom, Mr. Huaer, and Mr. Smirre, be ap- 
pointed a committee, pursuant to the said resolu- 
tion. 

The House resolved itself into a Committee of 
the Whole, on the bill authorizing the discharge 
of John York from his imprisonment; and, after 
some time spent therein, the bill was reported with 
an amendment thereto; which was twice read, 
and agreed to by the House. 

Ordered, That the said bill, with the amend- 
ment, be engrossed, and read the third time to- 
morrow. , 

The House again resolved itself into a Commit- 
tee of the Whole, on the report, in part, from the 
committee appointed on the twelfth of November 
last, on so much of the Message of the President 
of the United States as relates to “an ameliora- 
tion of the form of government of the Territory 
of Louisiana,” The Committee rose and reported 
a resolution thereupon, which was twice read and 
agreed to by the House, as follows: 
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Resolved, That provision ought-to be made by 
law for extending to the inhabitants of Louisiana: 
the right of. self-government. . 

Ordered; That a bill or bills be brought in, pur- 
suant tothe said resolution, and that Mr. J. RAN- 
DoLPH, Mr. R. Griswoip, Mr. T. Moore, Mr. 
Smiie,- Mr. Dwieut, and Mr. Sammons, do pre- 
pare-and bring in the same. 

: The House again resolved itself into a Commit- 
tee. of the Whole, on a motion relative to “a pro- 
vision by law for defraying the expense incident 
to fitting and preparing one of the navy yards be- 
longing. to the. United States, and lying near the 
margin of the sea, for the reception and repairing 
of such. ships of war as. are now at sea, on their 
return to port;and such other ships or vessels of 
war as may hereafter return from their cruises or 
stations,” referred on the twenty-fourth instant; 
and, after some time spent therein, the Committee 
rose, and reported a resolution thereupon, which 
the House proceeded to consider, when the House 
adjourned. 


Turspay, January 29. 


Another member, to wit: OLIVER Peps, from 
New York, appeared, and took his seat in the 
House. ` 

The Speaker laid before the. House a letter 
from the Secretary of War, stating his intention 
of complying with the resolution of this House of 
the twenty-third instant, relative “ to the situation 
of the public buildings on the banks of the Schuyt- 
kill, near the city of Philadelphia,” so soon as the 
necessary information can be obtained from the 
superintendent of military stores of the United 
States.—Ordered to lie on the table. 

An engrossed bill authorizing the discharge of 
John York from: his imprisonment was read the 
third time, and passed. 

The House resumed the consideration of the 
resolution reported yesterday from the Commit- 
tee of the Whole on the subject-matter of a mo- 
tion referred to the said Committee, on the twenty- 
fourth instant, relative to “a proviso, by law, for 
defraying the expense incident to fitting out and 
preparing one of the navy yards belonging to the 
United States, and lying near the margin of the 
ocean; for the reception and repairing of such 
ships of war as are now at sea on their return to 

ort, and such other ships or vessels of war as may 
fierea ties return from their cruises or stations :” 

And debate arising thereon, the farther con- 
sideration. of the resolution was postponed until 
Saturday next. i 

Mr. Tuomas, from the committee appointed, 
the eighteenth ultimo, on a petition of Joshua 
Sands and others, inhabitants and freeholders of 
the counties of King’s and Queen’s, in the State 
of New York, reported a bill to authorize the erec- 
tion of a bridge across a mill-pond and marsh in 
the navy yard belonging to the United States, in 
the town of Brooklyn, in the State of New York; 
which was read twice and committed to a Com- 
mittee of the Whole to-morrow. 


review before them. 


GEORGIA CLAIMS. 


The House again went into Committee of the 
Whole on the Georgia claims. 

After reading over the report of the Committee 
of Claims, which concludes with submitting the 
following résolution :' 

Resolved, That three Conimissioners be authorized 
to receive propositions of compromise and settlement, 
from the several companies or persons having claims to 
public lands within the present limits of the Mississippi 
Territory, and finally to adjust and settle the same in 
such manner as in their opinion will conduce to the 
interest of the United States: Provided, That in suéh 
settlement the Commissioners shall: not exceed the 
limits prescribed by the convention with the State of 
Georgia: ga a P EAEE 

Mr. Dana moved that the Committee rise-and 
report the resolution. e Do 

Mr. J. RannoLra wished before the Committee 
rose that the gentleman from Connecticut (Mr. 
Dana) would assign some reasons for the adop- 
tion of the resolution. No two things could be 
more opposite than the prefatory statement made 
by the Committee of Claims and the resolution 
which terminated the report. As there were no 
reasons assigned, he suspected the gentleman had 
kept. them back with a view of surprising the 
House by their novelty; but he hoped the Com- 
mittee would not agree to the motion, unless some’ 
better cause was assigned for its adoption than 
had been hitherto made known. noe vs 

Mr. Dana said the Committee of, Claims, in 
the report now before the Committee of the 
Whole, had confined themselves to a statement of 
facts derived from the documents referred to them. 
He conceived it to be the business of the Com- 
mittee of Claims to investigate the facts, and ar- 
range them in such a manner as to free the House 
from the labor of, detail; they had done this, and 
the report was a summary of all that passed in 
It was left to gentlemen to 
reason on the case according to their course of re- 
flection. Whether the committee reasoned on 
the subject well or ill, he did not know that gen- 
tlemen were bound to follow them in their con- 
clusion. Indeed, he apprehended that were the 
reasoning ever so energetic, it would not go to 
satisfy every gentleman. On a question like the 
present, he despaired of making it satisfactory to 
the géntleman who had asked for reasons. He was 
persuaded that gentleman could not be convinced 
by any argument the committee might have used, 
and it was idle to call upon them to perform im- 
possibilities. 

The question on the Committee’s rising and 
reporting their agreement to the resolution was 
put, and carried—yeas 61, nays 50. 

The Speaker having resumed the Chair, Mr. 
Varnum reported the foregoing resolution as 
agreed to. : 

Mr. Bryan called for the reading of that rule 
of the House which restrains interested persons 


l from voting. 
j 


The Clerk read the same, as follows: 
« No member shall vote on any question in the 
event of which he is immediately and particularly in» 
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terested ; or in any other case where he was not pres- 
ent when the question. was put.” 

A motion was made to consider the report of 
the Committee of the Whole, and carried—yeas 
64, nays 51. 
’ Mr. CuarK moved a proviso as an amendment, 
declaring that no part of the five millions of aeres 
reserved should go to compensate the claimants 
under the act of Georgia, passed in 1795. 

My. J. RanpoLru called the yeas and nays on 
the amendment. 

Mr. Dana observed. that the report on the table 
had. been: made on the application of persons 
claiming land under the act of 1795. The amend- 
ment, said he, is nothing more or less than a de- 
nial to comply with the prayer of the petitioners, 
and whether it was not tovall intents and purposes 
a substitute for the resolutions agreed to in the 
Committee of the Whole, he -would leave to the 
Speaker. If it were decided to be a substitute, it 
could not be received, conformably to the rules of 
the House... 

The SPEAKER said, the resolution reported from 
the Committee of the Whole wasa general,one, 
including all claims;: the amendment went to 
limit and confine the resolution toa particular 
class, and, therefore, he conceived it to be in order. 

Mr. J. Ranpoteu.—It must be manifest to the 
House that this discussion is forced upon those who 
are opposed to the report of the Committee; that 
we are not prepared at this time to meet it. Iam 
among those who hoped that some reasons would 
be assigned, if indeed reasons can be found, to 
warrant the step about to be taken. I did hope 
that, instead of a string of facts and. statements 
which were already before the House, the Com- 
mittee would have given us something new in 
the shape of argument, justificatory of the resolu- 
tion which they have recommended. But I have 
been disappointed. Nothing is offered either in 
the report itself, or in debate, which throws a sin- 
gle gleam of light on the subject. I have partie- 
ular reasons to deprecate a discussion at this 
time. I shall not trouble the House by detailing 
them, but briefly state that I feel myself unequal 
to an immediate investigation of this question, as 
well from personal indisposition as from. the pres- 
sure of other important business, which has left 
me but little leisure to attend to this. The few 
moments which I have been able to devote to it, 
have convinced me that much new and import- 
ant matter remains to.be brought to light. But 
no apology will be received: we are driven toa 
vote by an inflexible majority. 

The objection taken by the gentleman from 
Connecticut, (Mr. Dana,) and the doubt which 
he raised on the point of order, respecting the 
amendment offered by my worthy colleague, (Mr. 
Ciarx,) discloses his drift, and that of the Com- 
mittee of Claims, whilst it proves the necessity 
of'some such amendment to save citizens of the 
United States and their property from spoliation 
and plunder. The gentleman has stated truly 
that his object was to further the claim of the 
New England Mississippi Land Company. As 
I fear Ishall have full occasion to exert my voice, 


I must beg that.the memorial of the agents of 
that company may be read by the Clerk. l 

Mr. J. RanpoLPH then calied for the reading 
of the act of Georgia of February, 1796, generally 
called the rescinding act; and he hoped they 
would have silence whilst the act was reading, 
as it was a very important one, and ought to in- 
fluence the decision on the present subject. 

The act was read in compliance with the 
request. f 

After it was finished, Mr. CLARK moved to 
adjourn. 

On the division, there was 52 yeas, and 55 nays. 
So the motion was lost. 

Mr. CLARK requested that the act of 1795, under 
which they derived their pretended titles, might 
be read. 

Whilst the Sezaxer was reading the same, 
Mr. Dana rose and inquired whether it was ne- 
cessary to read the whole of the law, or whether 
gentlemen would not be satisfied with the read- 
ing of such part of itas bore upon the present 
question. ; 

Mr. J. Ranpoupry called the gentleman to order 
for interrupting the Speaker in his‘reading. 

Mr.. Speaxer.—The objection ought to have 
been made (if at all) when the reading of the law 
was first called for. 

The reading was continued to the end of the 
act—when, ‘ 

Mr. J. Clay moved that the House adjourn. 

On a division there were 53 yeas, and 60 nays. 
Motion lost. 

Mr. J. Ranpotpa.—Perhaps it may be sup- 
poséd, from the course which this business has 
taken, that the adversaries of the present measure 
indulge the expectation of being able to come for- 
ward, at a future day—not to this House, for that 
hope is. desperate, but to the public, with a more 
matured opposition than it isin their power now to 
make. But past experience has shown them that 
this is one of those subjects which pollution has 
sanctified; that the hallowed. mysteries of corrup- 
tion are not to be profaned by the eye of public 
curiosity. No, sir, the orgies of Yazoo specula- 
tion are not to be laid open to the vulgar gaze. 
None but the initiated are permitted to behold 
the monstrous sacrifice of the best interests of the 
nation on the altars of corruption. When this 
abomination is to be practised’ we go into con- 
clave. Do we apply to the press ? that potent en- 
gine the dread of tyrants and.of villains, but the 
shield of freedom and of worth ? No, sir, the press 
is gagged. On this subject we have a virtual sedi- 
tion law—not with a specious title, but irresisti- 
ble in its operation, which, in the language of a 
gentleman from Connecticut, (Mr. GriswoLp,) 
goes directly toits object. The demon of specu- 
lation, at one sweep, has wrested from the nation 
their best, their only defence, and closed every 
avenue of information. Buta day of restribution 
may yet come. If their rights are to be bartered 
away and their property squandered, the people 
must not, they shall not be kept in ignorance by 
whom, or for whom it is done. EAs 

We have often heard of party spirit—of cau- 
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cuses as they are termed—to settle legislative | 
questions, but never have I seen that spirit so vis- 
ible-as-at this time. The out-of-door intrigue is 
too palpable to be disguised.. When it was pro- 
oséd to abolish a judiciary system reared in-the 
ast moments of an expiring Administration, the 
detested offspring of a midnight hour—when the 
question of repeal was before this House, it could 
nat. be taken up until midnight, in the third or 
fourth week of the discussion. When the great 
and good man who now fills, and who (whatever 
may be the wishes of our opponents) I hope and 
trust, will long fill the Executive chair, not less 
to-his own: honor than to the happiness of his 
fellow-citizens; when he, sir, recommended the 
repeal of :the-internal taxes, delay succeeded de- 
lay, and: discussion was followed by discussion, 
until patience itself was worn threadbare. But 
now, when public plunder is the order of the day, 
how are we treated? Driven into the Commit- 
tee of the Whole, and out again in a breath, by 
an inflexible majority, exulting and stubborn in | 


legal or equitable title which they may set up; 
but as it has been made a pretext for exciting the 
compassion of the Legislature, I wish to exam- 
ine into the ground upon which this allegation 
rests. Sir, when that act of stupendous villany 
was passed’ in’ 1795, attempting under the forms 
and semblance of law to rob unborn millions of 
their birthright and inheritance, and to convey to 
a band of unprincipled and ‘flagitious men a ter- 
rilory more extensive, and beyond comparison 
more fertile than any State ‘of this: Union, it 
caused a sensation scarcely less violent than that 
produced by the passage of the stamp-act, or the 
shutting up of the port of Boston, with this dif- 
ference: that when the port bill of Boston passed; 
her Southern brethren did not take advantage of 
the forms of'law, by which a corrupt Legtsla- 
ture attempted to defraud her of the bounty of 
nature; they did not speculate on the necessities 
and wrongs of their abused and insulted coun- 
trymen. Irepeat that this infamous act was suc- 
ceeded by a general burst of indignation through- 


their strength, a decision must be had instanter. | out the continent. This is matter of public no- 
The advocates for the proposed measure feel that | toriety, and those—I speak of men of education 
it will not bear a scrutiny. Hence this precipi- and intelligence, purchasers, too, of the very 
tancy. They wince from the touch of examina- | country in question—those who affect to have 
tion, and are willing to hurry through a painful | been ignorant of any such circumstance, I shall 
and disgraceful discussion. But it may be asked | consider as guilty of gross and wilful prevarica- 
why this tenacious adhererice of certain gentle- | tion. They offer indeed to virtue the only hom- 


men to each other on every other point connected 
with this subject. As if animated by-one spirit, 
they perform all their evolutions with the most 
exact discipline, and march in a firm phalanx di- 
rectly up to: their object. Is it that men com- 
bined: to effect. some evil purpose, acting on pre- 
| vious pledge to each other, are ever more in uni- 
son. than those who, seeking only to discover 
truth, obey the impulse of that conscience which | 
God has placed in their bosoms? Such men do 


not. stand compromitted. They will sot stifle 
the suggestions of their own minds, and sacrifice | 
their private opinions to the attainment of some | 
common, perhaps some nefarious object. | 
Having given vent to that effusion of indigna- 
tion: which I feel, and which I trust I shall never 
fail to feel and- to express on this detestable sub- 
ject, permit me now to offer some crude and 
hasty remarks on the point in dispute. They 
will'be directed chiefly to the claim of the New 
England Mississippi Land Company, whom we 
propose to debar (with all the other claimants 
under the act of 1795) from any benefit of the 
five millions of acres, reserved by our compact 
with Georgia, to satisfy such claims not specially 
provided for in that compact, as we might find 
worthy of recompense. I shall direct my obser- 
vations more particularly to this claim, because 
it has been more insisted: upon, and more zeal- 
ously defended than any other. It is alleged by 
the memorialists, who style themselves the agents 
of that company, that they, and those whom 
they represent, were innocent purchasers; in 
other words, ignorant of the corruption and fraud 
by which the act from which their pretended title 
was derived, was passed. Tam well aware that 
this fact is not material to the question of any | 
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age which she is ever likely to receive at their 
hands—the homage of their hypocrisy. . They 
could not make an assertion within the limits of 
possibility less entitled to credit. 

Yes, the act of the 7th of January, 1795, exci- 
ted emotions of detestation and abhorrence, equal 
to those produced by the stamp act, or port bill of 
Boston. But this was not all. It drew upon it 
the immediate attention of the Federal Govern- 
ment. The authority which is about to be pro- 
duced to the House is one which I am not in the 
habit of prostituting to every light occasions “It 
is one from which those who are daily endeavor- 
ing to shelter their crimes and their follies under 
its venerable shade. will not dare to appeal. Upon 
looking into the Journals of this House, I find 
the following Message from the President, dated 
on the 17th of February, 1795: 

« Gentlemen of the Senate, 
and House of Representatives : 

«I have received copies of two acts of the Legisla- 
ture of Georgia, one passed on the 28th day of De- 
cember, 1794.” [This, sir, is the act which the waver- 
ing virtue of the Governor induced him to reject.] 
« The other on the 7th of January, 1795,” [The act 
under which the different companies, from one of 
which the memorialists derive their pretended title, 
claim] “ for appropriating and selling the Indian lands 
within the territorial limits claimed by that State. 
These copies, though not officially certified, have been 
transmitted to me in such a manner as to leave no 
room to doubt their authenticity. ‘hese acts embrace 
an object of such magnitude, and in their consequen- 
ces may so deeply affect the peace and welfare of the 
United States, that I have thought it necessary now to 
lay them before Congress.” 

Here, sir, is ample- notice to the whole world. 
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This message was referred to a select committee; | 
consisting of Mr. Joun Nicnocas, Mr. Macon, Mr. | 
Finp.ey, Mr. Murray, Mr. Boupinor, Mr. AMES; | 
and Mr. SHERBURNE; on whose report,after solemn | 
deliberation in the Committee of the Whole, the | 
House, on the 26th of the same month, came to the 
following resolution: “ Resolved, That the Pre- 
€ sident of the United States be authorized to ob- 
‘tain a cession from the State of Georgia of their 
‘ claim to the whole, or any part, of the land within 
f the present Indian boundaries.” The very land 
which the act of the 7th of January had attempted 
to alienate and sell; and the bill which I now 
holdin my hand was accordingly brought in, pur- 
suant to the resolution, and passed the House on 
the 2d day of March. But, unfortunately, the ses- 
sion closed, of necessity, on the following day, and 
this House is well apprized that the forms of the 
Senate will not permit any bill to be hurried 
through that body. A single negative is sufficient 
to prevent it. The subject was not suffered how- 
ever tọ sleep. An act was subsequently passed | 
opening a negotiation with Georgia for the ter- 

ritory in question, of which we have received from 
her a solemn transfer. Is this notice, or is it not? 
On a formal Message of the President laying be- 
fore them the act of 1795—so totally invalid and 
worthless was that actin thcir eyes; in such utter | 
contempt did they hold the pretended rights of the | 
grantees under it; that the House of Represen- | 
tatives immediately passed a bill empowering the 
President to receive a grant of the very land which | 
that act had previously and fraudulently attempted 
to convey to thefourcompanies. With what face 
could the President recommend, or Congress en- 
deavor to obtain from Georgia a cession of the | 
whole, or any part of the land within her Indian | 
boundaries, if they believed that the land in ques- 

tion had been conveyed to others by a fair and | 


bona fide sale?—if they attached to the act of 
January, 1795, any idea of validity? The man 
who answers this objection shall have my thanks. 
But, perhaps I shall be told that this was the act 
of a single branch of the Legislature, and not a law. 
True, sir, but. it was a solemn averment to the 
whole world that Congress had a right to legislate 
onthesubject. It was notice, on the 17th and 26th | 
days of February, 1794, that the act passed by the 
State of Georgia, in the preceding month, was 
void and of no effect—it was loudly proclaimed 
by the convention of that State, which met in the 
succeeding May, and was finally consummated by | 
the rescinding act of the 13th of February, 1796, 
which was subsequently ingrafted on the consti- 
tution of Georgia. And yet the New England 
Mississippi Land Company, under a deed of con- 
temporaneous date (as they say) with this last 
act, a deed containing not merely a special war- 
ranty, buta special covenant that no recourse shall 
be had against the sellers, for any defect of title 
in them; a covenant which clearly indicates notice 
on the part of the buyers of such defect; claiming 
under a deed by which they purchase such title 
only as the grantees of 1795 had to sell, in whose 
stead and place they agree to stand, this company 
affect to have no notice of any defect of title in 


those of whom they bought. Sanction the claim 
of this company, or any other derived from the act 
of 1795, and whatin effect do you declare? You 
record a solemn acknowledgment that Congress 
have unfairly and dishonestly obtained from Geor- 
gia a grant of land to which that State no longer 
possessed a title, having previously sold it to others 
for a valuable consideration, of which transaction 
Congress was at the time fully apprized. Are you 
prepared to make this humiliating confession? To 
identify yourselves with the swindlers of 17952 
To acknowledge that you have unfairly obtained 
from another that to which you know he had no 
title? I trust, sir, we have not yet reached this 
point of moral and political depravity. 

The agents of the New England Land Company 
are unfortunate in two points, They set out with 
a formal endeavor to prove that they are entitled 
to their proportion of fifty millions of acres of land, 
under the law of 1795, and this they make their 
plea. to be admitted toa proportional share of five. 
If they really believed what they say, would they ` 
be willing to commute a good legal, or equitable 
claim for one tenth ofits value? Their memorial 
contains moreover a suggestion of falsehood. They 
aver that the reservation of five millions for satis- 
fying claims not otherwise provided for, in our 
compact with Georgia, was specially intended for 
the benefit of the claimants under the act of 1795, 
and that we are pledged to satisfy them out of that 
reservation. Now, sir, turn to the sixth volume of 
your laws, and whatis the fact? In the first place, 
so much of the reserved five millions, as may be 
necessary, isappropriated specifically for satisfying 
claims derived from British grants not regranted 
by Spain; and as much of the residue as may 
be necessary is appropriated for compensating 
other claims, not recognised in our compact with 
Georgia. An appropriation for certain British 
grants specially, and for other claims generally, is 
falsely suggested to have been made for the espe- 
cial benefit of the claimants of 1795; and the res- 
ervation of a power in the United States to quiet 
such claims as they should deem worthy of com- 
pensation, is perverted into an obligation to com- 
pensate a particular class of claims; into an ac- 
knowledgment that such claims are worthy of 
compensation, Can this House be inveigled by 
such barefaced effrontery? Sir, the act contain- 
ing this appropriation clause was not brought to a 
third reading till the first of March. Our powers 
expired on the fourth: it wasat the second session 
of the seventh Congress. It was in the power of 
those opposed to the corrupt claims of 1795 to have 
defeated the biil by a discussion. But, sir, they 
abstained on this ground. If the appropriation of 
the five millions had not been made at that session, 
the year within which, by our agreement with 
Georgia, it was to be made, if at all, would have 
expired before the meeting of the next Congress ; 
and it was urged, by the friends of the bill, that 
there were several descriptions of claims to which 
no imputation of fraud could attach; that by 
making a general appropriation we secured to our- 
selves the power of recompensing such claims 
as, on examination, might be found worthy of it, 
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whilst-we pledged ourselves to no class of claim- 
ants whatever. But thatif we should suffer the 


term specified, in our compact with Georgia, to` 


elapse -without. making any appropriation, we 
should preclude ourselves from the ability to com- 
pensate any claims, not specially provided for, 
however just and reasonable we might find them, 
on investigation, to be. Under these circumstances, 
and'I appeal to my excellent friend from Mary- 
land, who brought it in, for the correctness of my 
statement, the opponents of the bill gave it no 
Other opposition than a silent vote. And now, 
sir, we are told that we stand pledged, and that 
an appropriation for British grants not regranted 
by: Spain, specially, and for such other claims 
against the State of Georgia, generally, as Con- 
gress should find quietworthy, was made for the 
especial benefit of a particular description of claim- 
ants, branded, too, with the deepest odium; who 
dare to talk to us of public faith, and appeal to the 
national honor! 

The conclusion of the memorial is amusing 
enough. After having played over the farce, 
which was acted by the Yazoo Squad at the last 
session, affecting to believe that an appropriation 
has been made by the act of March 1803, for their 
especial benefit, they pray that Congress will be 
pleased to give them—what? that to which they 
assert they are entitled ?—by no means—an eighth 
or tenth part of it—which said eighth or tenth 
part, if we may.credit them, has beenalready appro- 
priated to their use by law. From a knowledge 
of the memorialists, and those whom they repre- 
sent, can- you believe for a moment that, if they 
had:the least faith in the volume of argument (I 
am sorry to profane the word) which they pre- 
sented to the House to prove the goodness of their 
title, can you believe that under such impression 
they would accept a paltry compromise of two 
shillings in the pound—much less that, to obtain 
it, they would descend so low! Sir, when these 
men talk about public faith and national honor, 
they remind me of the appeals of the unprincipled 
gamester and veteran usurer to the honor of the 
thoughtless spendthrift, whilst in reality they are 
addressing themselves to his vices and his folly. 

I have confined myself. on this occasion princi- 
pally to the question of notice, because it has been 
made an-engine to play upon the generous feelings 
of many; and not because I deemed it material to 
the question of title. It is not. my intention to 
travel over the ground which I occupied at the 
last session on the following important points: that 
Georgia had no right to make the sale ; that even 
if she had, the contract, being laid in corruption 
and fraud, was null and void, ab initio: that, con- 
sequently, the question of notice was not material 
to the question of title, in the hands of third per- 
sons; since, the original grant being obtained 
by bribery and fraud, no right could vest under 
it; and that the grantees of 1795 could not sell a 
greater, or better title, than they themselves pos- 
sessed: and that, even if these positions were as 
false as they are indisputably true, the present case 
presents a monstrous auomaly, to which the ordi- 
nary and narrow maxims of municipal jurispra- 


dence ought not, and cannot be applied. It is 
from great first principles, to which the patriots of 
Georgia so gloriously appealed, that we must look 
for aid in such extremity. Yes, extreme cases, 
like this, call for extreme remedies.” They bid de- 
fiance to palliatives, and itis only from the knife, or 
the actual cautery, that you can expect relief. 
There is no cure short of-extirpation. Attorneys 
and judges do not decide the fate of empires, 
The right of the State of Georgia to sell (al- 
though Ido not propose to go largely into that 
question) is denied by your own statute book, by 
turning to which you will find, that so far from 
being able to transfer to others the right of extin- 
guishing Indian title to the land, she has not been 
able to exercise it for her own benefit. It is only. 
through the agency of the United States that she 
can obtain the extinguishment of Indian title to 
the soil within her limits, much less could she del- 
egate it toa few Yazoo men. But,as has been 
repeatedly stated on former discussions of this sub- 
ject, even if the question of right on the part of 
Georgia to sell, and on the part of the grantees to 
take, be conceded, it cannot be controverted that 
the fraudulent and corrupt attempt of the Legisla- 
ture of 1795, to betray the interests of those who 
had confided in them, was, ipso facto, void; that 
no right could be vested, by it, in the instigators 
and participators of the fraud, and that these could 
not convey to others a better title than they them- 
selves possessed. If the authority were worthany- 
thing, I myself would cite that of the memorial- 
ists themselves and of the Committee of Claims, 
in support of this position. It is allowed by these 
authorities, that the title of the purchasers, at 
se:ond.and third hand, is diminished in the ratio 
which the five millions of acres bears to the whole 
territory, which they modestly admit to contain 
thirty-five millions of acres, although there is the 
best reason to believe it to be nearer fifty. Now, 
sir, they have not condescended to explain to us 
by what legerdemain it comes to pass, that a title 
to thirty-five millions of acres (to take their own 
statement) is depreciated in their hands so fearfully 
as to quantity—is reduced to one seventh of its 
value, whilst the quality of the title to that seventh 
is proportignally raised. Plain honest men would 
reason very differently. A man of this stamp 
would argue somewhat in this way: Ifthe cor- 
rupt and corrupting grantees of 1795, sold a claim 
to thirty-five millions of acres to third persons, 
surely those persons would have the same title:to 
the whole of the property which they had pur- 
chased, that they could pretend to set up to any 
part of it, It would never occur to such a man, 
that whilst, as to quality, these persons had bought 
a better title than the vendors themselves had to 
sell, yet, by some unintelligible process, this bet- 
ter title was in quantity, and of course in value, 
wasted in their hands to one seventh part of its 
original worth: in other words was seven times 
worse, and at the same time better, than the title 
of the original grantees. Discoveries such as these 
have been reserved for the profound legal learning 
of the agentsof the New England Mississippi Land 
Company, and the ingenuity of the Committee of 
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Claims! What,sir, would you say toa pretender | with consternation and dismay. Is it come to 


to your estate, who after laying claim to the whole 
of it, and writinga volume of arguments (if I may 
so abuse the term as to apply it to the sophisticated 
trash which I hold in my hand) in support of his 
pretensions, should make it the groundwork of a 
proposal to receive a seventh, or a tenth part of 
whathedeclared himself legally and equitably inti- 
tled to, and should.at the same time affirm that 
you were “bound in honor” to accede to his mod- 
est, considerate, and generous proposition?. Would 
you not scout him from your presence as a swind- 
ler, as a disturber of the peace of society ; or would 
you be trepanned by his artifice, or*bullied’ by 
his effrontery, out of your property ? 

The Government of the United States, on a for- 
mer occasion, did not, indeed, act in. this firm and 
decided manner. But those were hard, unconsti- 
tutional times, which ought. never to be drawn 
into. precedent.. The first year that I had the 
honor of a seat in this House, an act was passed 
of a nature not altogether unlike the one now 
proposed. I. allude to the case of the Connecti- 
cut Reserve, by which the nation were swindled 
out of some three or four millions of acres of land, 
which, like other bad titles, had fallen into the 
hands of innocent purchasers. When I advert to 
the applicants by whom we were then beset, I 
find that among them was one of the very per- 
sons who style themselves agents of the New 
England Mississippi Land Company, who seems to 
have an unfortunate knack at buying bad titles. 
His gigantic grasp embraces with one hand the 
shores of Lake Erie, and stretches with the other 
to the Bay of Mobile. Millions of acres are easily 
digested by such stomachs. Goaded by avarice, 
they. buy only to sell, and sell only to buy. The 
retail trade of fraud and imposture yields too 
small and slow a profit to gratify their cupidity. 
They buy and sell corruption in the gross, and a 
few millions, more or less, is hardly felt in the ac- 
count, The deeper the play, the greater their 
zest for the game, and the stake which is set upon 
their throw is nothing less than the patrimony of 
the people. Mr. Speaker, when I see the agency 
that has been employed on this occasion, I must 
own that it fills me with apprehension and alarm. 
This.same agent is at the head of an Executive 
department of our Government, subordinate indeed. 


in rank and dignity, and in the ability required’ 


for its superintendence, but inferior to none in the 
influence attached to it. This officer, possessed 
of how many snug appointments and fat contracts, 
let. the voluminous records on your table, of the 
mere names and dates and sums declare; having 
an: influence which is confined to no quarter of 
the country, but pervading every part of the 
Union; with offices in his gift amongst the most 
lucrative, and at the same time the least laborious, 
or responsible, under the Government, so tempt- 
ing’ as to draw a member of the other House 
from his seat, and place him as a deputy at the 
feet of your applicant; this officer presents him- 
self at your bar, at once a party and an advocate. 
Str, when I see this tremendous patronage brought 
to bear upon us, 1 do confess that it strikes me 


this? Are heads of Executive departments of 
the Government to be brought into. this House, 
with all the influence and patronage attached to 
them, to extort from us, now, what was refused 
at the last session of Congress? I hope not, sir. 
| Bat if they are, and if the abominable villany 
practised upon, and by the Legislature of Georgia, 

| in 1795, is now to be glossed over, I for one will 
| ask what security they, by whom it shall be done, 
ean offer for their reputations, better than can‘be 
given for the character of that Legislature? I 
will pin myself upon this text, and preach upon it 
as long. as I have life. If no other reason can be 
adduced but a regard for our own fame, if it were 
only to rescue ourselves from this foul imputation, 
this weak and dishonorable compromise ought to 
receive a prompt and decisive rejection. Is the 
voice of patriotism: lulled to rest, that we no long- 
er hear the cry against an overbearing majority, 
determined to put down the Constitution, and deaf 
toevery proposition of compromise? Such were 
the dire forebodings to which we have been here- 
tofore compelled to listen. But if the enmity of 
such men ‘be formidable, their friendship is deadly 
destruction, their touch pollution: 
What is the spirit against which we now strug- 
igle, and which we have vainly endeavored to 
i stifle? A monster generated by fraud, nursed in 
| corruption, that in grim silence awaits his prey. 
It is the spirit of Federalism! That spirit which 
į considers the many as made only for the few, 
which sees in Government nothing but a job, 
which is never so true to itself as when false to 
the nation! When I behold a certain party sup- 
porting and clinging to such a measure, almost 
toa man, I see only men faithful to their own 
principles; pursuing, with steady step and un- 
tired zeal, the uniform tenor of their political life. 
But when I see associated with them, in firm 
compact, others who once rallied under the stand- 
ard of opposite principles, I am filled with ap- 
prehension and concern. Of what consequence 
is it that a man smiles in your face, holds out his 
hand and declares himself the advocate of those 
political principles to which ycu are also attach- 
ed, when you see him acting with your adversa- 
ries upon other principles, which the voice of the 
nation has put down, which I did hope were 
buried, never to rise again in this section of the 
globe? I speak of the plunder of the public prop- 
erty. Say what we will, the marrow and pith of 
this business will be found in the character of the 
great majority of its friends, who stand, as they 
have before stood on this floor, the unblushing 
advocates of unblushing corruption. But this, it 
may be said, is idle declamation. We may be 
told, as we have been told before, that the squan- 
derers of the public treasure are the guardians of 
the people against their worst enemies—them- 
selves; that, to protect them from further dilapi- 
dation, it is necessary to give this Cerberus of 
corruption, this many-headed dog of hell, a sop; 
that it is to your interest to pacify him; and this 
sentiment is re-echoed by his yells. Good God! 
Sir, can you believe, can any man believe it? Is 
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there. woman or child in the country weak 
enough to credit it—that a set of speculators, out 


i GEORGIA CLAIMS. : 
The House resumed the consideration of th 


of pure regard to the public interest, are willing | resolution reported yesterday, from the Committee 


to sacrifice thirty millions of acres of land? that of the Whole, on the Georgia Claims. 


they press their offer to accept a seventh or a 


Mr. Extiot.—It cannot but be considered as a 


tenth of their claim, from motives of patriotism ? | very fortunate cireumstance, and one which can+ 


Can you believe that their love of country-has 
got the better of their avarice ; that their virtue 
is equal to such a sacrifice at. the shrine of the 
public welfare? Such men, I repeat it, are for- 
snidable as enemies, but their friendship is fraught 
with irresistible death. I fear indeed the “ Dana- 
os et dona ferentes.” But, after the law in ques- 
tion shall have passed, what security have you 
that the claimants will accede to your terms of 
compromise? that this is not a trap, to obtain 
from Congress something like a recognition of 
their title, to be hereafter used against us? Sir, 
with all our wisdom, I seriously doubt our abili- 
ty to contend with the arts and designs of these 
claimants, if they can once entangle us in the net 
of our own legislation. Let the act of March, 
1801, of which already they have made so dex- 
trous a use, be remembered. They themselves 
have pointed out the course which we ought to 
pursue. They have told us, that so long as we 
refrain from legislating on this subject, their case 
is hopeless. Let us then persevere in a “wise 
and masterly inactivity.” 

Whenever a bill shall be introduced, in con- 
formity to the principles of the report, jf such 
should unfortunately be the decision of the House, 
I trust that some gentleman, more competent than 
myself, will be ready to give it a more effectual 
opposition, My weak health and want of prepa- 
ration unfits me for the task. But, sir, if this 
claim is to be admitted, I hope we shall not fail 
to go the whole length of our principles; that we 
shall not narrow down to five millions of acres a 
legal or equitable title to fifty. If Congress shall 
determine to sanction this fraud upon the public, 
I trust in God we shall hear no more of the crimes 
and follies of the former Administration. For 
one, I promise that my lips upon this subject 
shall be closed in eternal silence. I should dis- 
dain to prate about the petty larcenies of our pre- 
decessors, afier having given my sanction to this 
atrocious public robbery. Their petty delinquen- 
cies will vanish before it, as the stars of the firm- 
ament fade at the effulgent approach of a Sum- 
mer’s sun. . 

The Committee rose, and had leave to sit again, 
and the House adjourned. 


Wepnespay, January 30. 


On motion, it was 
Resolved, That the President of the United 
States be requested to inform this House whether 
SamueL Hammoxp, a member of this House, has 
not accepted of an Executive appointment, and 
when? 
Ordered, 
appointed ac 
resolution to t 


That Mr. Bryan and Mr. Erres be 
ommittee to present the foregoing 
he President of the United States. 


not fail to have a favorable influence upon the 
final decision of this important question, that, 
since the delivery of the animated observations 
which yesterday. so powerfully attracted the at- 
tention of the House, we have been, afforded a 
few hours of tranquil retirement from the tem- 
pest of the forum, for the purpose, useful at.all 
times, and peculiarly so at the present time, of 
calm reflection. To transfer ourselves in a: mo- 
ment from the flowery fields of fancy, to the: 
ged road of argument, to descend instantaneously 
from the elevated scenes of eloquence to the hum- 
ble walks of common sense, requires an effort 
transcending ordinary powers. In claiming your 
attention, Mr. Speaker, for a greater portion of 
the day than I commonly occupy in debate upon 
this floor, I shall not address you in the style of 
compliment or ceremony. It is time to banish 
from these walls that idle frippery of ceremoni- 
ous conversation, which is suited only to a new 
year’s compliment, or a birth-day salutation, and 
to catch a little of the sturdy spirit of antiquity. 
A bold, a loud, an impressive appeal is. made 
to the American people. In that appeal I fear- 
lessly and most cordially unite. I regret, bow- 
ever, the existence of a precedent which at 
justifies and demands these addresses to the p 
ple. Muchas I wish to disseminate correct in- 
formation, particularly on a subject which I be- 
lieve is but imperfectly understood without these 
walls, except by interested persons, and convinced 
as I am that the subject is understood, and an 
opinion formed upon it, by every member of this 
House, I shall not so completely follow the exam- 
ple before us as to speak to the people in the first 
instance, but shall, as usual, direct my observa- 
tions to the House. 

I propose to examine, in a concise, and if it be 
in my power, in an argumentative manner, the 
following questions, which have a direct applica- 
tion to the amendment proposed by the gentleman 
from Virginia (Mr. Cuarx) to the resolution un- 
der consideration, and which, at the same time, 
open to view the whole extent of the subject: 

Did the State of Georgia, in the year 1795, pos- 
sess a title to the territory in question ? 

Were the Legislature of Georgia, in 1795, in- 
vested with the Constitutional power of making 
asale of the territory, and did they make such 
sale to those from whom the present claimants 
derive their title or pretended title? And if such 
sale was made, what title or color of title did it 
convey ? 

Were the members of the Legislature of Geor- 
gia, in 1796, invested with the Constitutional 
power of rescinding the acts of their predecessors 
in relation to such sale, and did they rescind 
them ? 

Were the claims or pretended claims of the 
present claimants in any manner recognised by 
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the act of cession of the territory in questicn from 
Georgia to the United States? And, . 

Do justice and policy, or either justice or poli- 
ey, require that the whole or any part of the five 
millions of acres, reserved by the act of cession 
from Georgia to the United States, for the pur- 
pose of satisfying claims of a certain description 
against Georgia, in reference to the said territory, 
should be appropriated for the purpose of satisfy- 
ing the claims of the present claimants ? 

However extensive the outline which I have 
sketched of the subject, the survey will be a rapid 
one. 

It is necessary that I should make one or two 
preliminary observations. I have uniformly been 
opposed to the doctrine which has been so pow- 
erfully advocated, that Congress is competent to 
make a legislative decision upon the validity or 
invalidity of the conflicting acts of Georgia. We 
(possess no such powers. But as individuals we 
may express our opinions, Nor am I disposed to 
do anything which shall have a tendency to im- 
gw the title of the United States to this terri- 
‘Without deciding the question of tille, my 
cipal object is to show that the claimants are 
ih possession of so strong a color of title, that it 
will be good policy to authorize a negotiation 
with them for the abandonment of their claim, 
especially as'we have a prospect of obtaining that 
abandonment on their part, without going be- 
yond the reservation in the act of cession, and of 


course without the actual expense of a single | 


dollar to the United States. 
-Did the State of Georgia, in the year 1795, 
possess a title to the territory in question? 

To answer this inquiry, it is only necessary to 
make one or two quotations from the articles of 
agreement and cession, entered into on the 24th 
of April 1802, between the Commissioners of the 
United States and those of Georgia. In the first 
article, “the State of Georgia cedes to the United 
‘States all the right, title and claim, which the 
‘said State has to the jurisdiction and soil of the 
‘lands situated within the boundaries of the Uni- 
‘ted States south of the State of Tennessee,” &c. 
By the second article, “The United States accept 
t the cession above-mentioned, and on the condi- 
£ tion therein expressed; and they cede to the State 
‘of Georgia whatever claim, right, or title, they 
‘may have to the jurisdiction or soil of any lands 
‘lying within the United States, and out of the 
t proper boundaries of anyother State, and situated 
‘south of the southern boundaries of the States of 
t Tennessee, North Carolina,and east of the bound- 
‘ary line herein above described, at the east- 
‘ern boundary of the territory ceded by Geor- 
‘gia to the United States.” Whatever claim or 
title the United States might previously have had 
to the territory, they thought proper, in 1802, to 
eombine with it, and to fortify it, by that of Geor- 
ga; and surely we shall not do any act, or adopt 
any principle, tending to impair the title under 
which we now exercise jurisdiction over the 
territory. 

Were the: Legislature of Georgia, in 1795, in- 
vested with the Constitutional power of making 


lasale of the territory, and did they make such 
sale to those from whom the present claimants 
derive their title or pretended title? And if such 


sale was made, what title or color of title did it 


convey ? ; 

In this age of political revolution and reforma- 
tion, for I consider it an age of reformation as 
well as revolution, there are still certain principles 
and maxims, not merely venerable for their an- 
| tiquity, but consecrated by their conformity to 
the common sense and reason of mankind, which 
are considered as universal in their application, 
and irresistible in their influence. Among these 
may be numbered the principles which attach to 
the government of every regularly organized com- 
munity; the power of pledging the public faith, 
and that of alienating the right of soil of ‘the va- 
| cant territory of the nation. In every free gov- 
ernment, there must exist the power of legis- 
lation, or of making laws; a distinct power, charged 
with the execution of the laws, and a judicial 
power. The union of these different powers in 
ithe same man or body of men, is the very 

essence of despotism. Thus in France, prior to 
the Revolution, it was a fundamental maxim of 
| State that the King was the Legislator of the 
| French Monarchy; and the power exercised in 
some instances by certain parliaments, of refusing 
| to register the edicts of the monarch, however in 
| practice it might operate as an obstruction to 
| legislation, was in theory only a matter of form, 


itive power. In oligarchies the legislative power 
| is vested in the rich and noble; and in aristocra- 
| cies, in a few individuals who are presumed to be 
the wisest and the best in the community.— 
In governments of the democratic form, this 
power resides in the great body of the people, and 
į is exercised by themselves or their representatives, 
| The base of the temple of American liberty is 
democracy, or the sovereignty of the people; rep- 
resentation and confederation are the principal 
pillars which support the great superstructure. 
As the State governments are unquestionably 
representative democracies, the General Govern- 
mentis a representative federal republic. In every 
government of the representative form, the repre- 
sentatives of the people are vested with power to 
| pledge the public faith, and to alienate the vacant 
territory of the nation. Were the members of 
the Legislature of Georgia, in 1795, invested with 
this authority? Certainly it was within the 
sphere of those Constitutional rights and powers, 
which had never been surrendered to the General 
Government. We have since recognised that 
| authority by receiving a solemn deed of cession 
of the territory, from a subsequent Legislature 
of Georgia, transferring to us not only the soil, 
but the right of jurisdiction. Was this authority 
exercised in 1795? In the act of the Legislature of 
| that State of the 7th of January in that year, 
| granting this territory to those from whom the 
present claimants derive their claims, certain lands 
are described, and it is enacted that ghose lands 
shall be sold to such and such persons, as tenants 
in common, and not as joint tenants. The land 


{ 
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shall be sold, or, in other words, the right of ‘soil 
shall be alieniated. A proper distinction is taken 
between the dominium utile and the dominum 
directum of the civilians. No transfer was made 
of the right of jurisdiction, although such imagi- 
nary transfer forms a prominent article in the 
reasons assigned by the Legislature of 1796 for 
passing the recinding act. From this. view of 
the subject, whatever may be the present state 
of the question of legal title, who can.douabt that 
the present claimants, honest purchasers from 


the original grantees, upon the faith. of an inde-- 


pendent State, and innocent of fraud, if fraud ex- 
isted, possess such a color of title, such an equi- 
table claim, as to render it prudent and politic to 
enter into a compromise with them upon rea- 
sonable terms ? 

Were the members of the Legislature of Geor- 
gia, in 1796, invested with the Constitutional 
power of rescinding the acts of their predecessors 
in relation to such sale, and did they rescind 
them? 

Congress is incompetent to the decision of this 
question. Nor issuch decision necessary. Iwill, 
however, make one or two inquiries, and state one 
or two principles, which are applicable to the 
subject, which at the same time will go to 
strengthen the ground I have taken as to color 
of title in the claimants, and the policy of extin- 
guishing their claims. 

. Cana Legislature rescind a- contract made by 
its predecessors ? ; 

Writers on national law make a. distinction 
between laws which operate in the nature of con- 
tracts, and those whieh have no such operation. 
Every enlightened and reasonable man will sub- 
scribe to the opinion that a pledge of the public 
faith, given by the competent authority, ought to 
be irrevocable. Laws which pledge the faith of 
the community, which create contracts, which 
vest rights in individuals or in corporate bodies, 
it may safely be assumed as a general principle, 
are irrepealable. Laws of merely municipal oper- 
ation-are alterable or repealable at the pleasure of 
the existing Legislature. 

Can the judicial power declare a Legislative 
act void, as having been passed by means of cor- 
ruption ? 

"Different opinions have existed in our country 
as to the right claimed by the Judiciary, of decid- 
ing upon the constitutionality of laws. The bet- 
ter opinion seems to be, that from the nature of 
our Government, and the very terms of the Con- 
stitution itself, by which that instrument is de- 
clared to be the supreme law of the land, the 
judges not only ought to exercise that power, but 
that they cannot avoid its exercise. If Iam not 
mistaken, some gentlemen, who deny that the 
judges possess this right, are prepared to invest 
them with the more dangerous one of setting 
aside a Legislative act on the ground of corrup- 
tion, To admit that the Judiciary may examine 
into the motives of the Legislature in passing 
laws, or that they may receive and decide upon evi- 
dence tending to prove corruption in the Legisla- 
tive body, would certainly be going much farther 


than those have gone who have claimed for that 
department the right of deciding upon the cort- 


stitutionality of laws. Suppose a trial of title... 


between a person claiming under the act of Geor-. 
gia, of 1795, and another claiming under the Uni- 
ted States, andsuppose evidence offered to the 


‘court to prove the corruption of the Legislature 


of Georgia, in what a peculiar. situation would 
the judges be placed? And would they listen 
for a moment to an application for the admission 
of such ‘evidence? It may well be doubted.: Do 
not then the present claimants possess a very 
strong color of title? Is it not prudent to ex- 
tinguish claims. of this description ? 

Were claims, or the pretended claims ofthe 
present claimants, in any manner recognised‘by 
the act of cession of the territory in question 
fiom Georgia to the United States? And,‘ 

Do justice and policy, or either justice or policy, 
require that the whole or any part of the five 
millions of acres, reserved by the act of cession 
from Georgia to the United States, for the pur- 
pose of satisfying claims of a certain description 
against Georgia, in reference to the said territory, 
should be appropriated for the purpose of satisfy- 
ing the claims of the present claimants? ~ 


I have anticipated the principal arguments in 
favor of the equity of the claims, and the policy 
of a compromise with the claimants. The me- 
morialists state that their claims were particularly 
contemplated by the Commissioners, both: jë 
United States and of Georgia. They have of- 
fered us no evidence of this fact, and we are not 
to take it for granted. Indeed, Iam farfrom think- 
ing it my duty either to advocate or answer the 
pamphlet of the memorialists, and I shall make 
but this single allusion to it. Whatever may be 
its merits, it has had no influence upon my mind 
in forming my opinion. An examination of the 
official documents upon our tables will evince, 
however, that by a very strong implication, if not 
by express provisions, these claims have been re- 
cognised, both by the act of cession, and by the 
law of Congress passed in consequence. The 
first condition of the first article of agreement 
and cession, provides for the payment of one mil- 
lion two hundred and fifty thousand dollars, to 
the State of Georgia, out of the first net proceeds 
of the ‘sales of the lands then ceded: the second 
provides for certain British and Spanish grants: 
and the third is as follows: 

“That all lands ceded by this agreement, to the 
United States, shall, after satisfying the above-men- 
tioned payment of one million two hundred and fifty 
thousand dollars, to the State of Georgia, and the 
grants recognised by the preceding condition, be con- 
sidered as a common fund for the use and benefit of 
the United States, Georgia included, and shall be faith- 
fully disposed of for that purpose, and for no other use or 
purpose whatever: provided, however, that the United 
States, for the period and until the end of one year after 
the assent of Georgia, to the boundary established by 
this agreement, shall have been declared, may, in such 
manner as not to interfere with the above-mentioned 
payment of the State of Georgia, nor with the grants 
herein before recognised, dispose of or appropriate a 
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portion of the said lands, not exceeding five millions 
of acres, or the proceeds of said five millions of acres, 
or of any part thereof, for the purpose cf satisfying, 

. quieting, or compensating for any claims other than 
those herein before recognised, which may be made to 
the said lands, or to any part thereof. It being fully 
understood, that if an act of Congress making such 
disposition or appropriation shall not be passed into a 
law within the above-mentioned period of one year, 
the United States shall not be at liberty thereafter to 
cede any part of the said lands on account of claims 
which may be laid to the same, other than those-re- 
cognised by the preceding condition, nor to compensate 
for the same; and in case of any such cession or com- 
pensation, the present cession of Georgia, to the right 
of soil over the lands thus ceded or. compensated for, 
shall be considered as null and void, and the lands thus 
ceded or compensated for shall revert to the State of 
Georgia.” 

It is unnecessary to inquire into the motives 
which dictated a. provision so singular; they are 
obvious to all who are acquainted with the whole 
history. of the transaction. It was well under- 
stood that Congress was to pass the law, and it 
‘was passed on the third of March, 1803. The 
eighth section appropriated so much of the re- 
served five millions of acres as might be necessary 
to satisfy the claims not recognised by the pre- 
ceding agreement, which were embraced by the 
two first sections of the act, or derived from Brit- 
ish grants for lands not regranted by the Spanish 
Government; and it also contained the following 
appropriation: “So much of the residue of the 
“said five millions of acres, or of the net proceeds 
‘thereof as may be necessary for that purpose, 
t shall be, and is hereby, appropriated, for the pur- 
‘ pose of satisfying, quieting, and compensating, 
t for such other claims to the lands of the United 
‘ States south of the State of Tennessee, not re- 
*gognised in the above-mentioned articles of 
‘agreement, and which are derived from any act 
t or pretended act of the State of Georgia, which 
* Congress may hereafter think fit to provide for: 
t Provided, however, That no other claims shall 
“be embraced by this appropriation but those the 
f evidence of which shall have, on or before the 
f first day of January next, been exhibited by the 
“claimants to the Secretary of State, and re- 
t corded in books to be kept in his office for that 
t purpose, at the expense of the party exhibiting 
‘the same.” The following are the opinions of 
the Commissioners, the Secretary of State, Sec- 
retary of the Treasury, and Attorney General of 
the United States, upon this subject. On the 
claims pretended to be derived under the act of 
Georgia, of the 21st December, 1789, they ob- 
serve: “Upon a full view of the subject, the 
t Commissioners do not perceive that those com- 
‘panies have any equitable claim either for the 
‘land, or for compensation from the United 
“States.” Very different is their opinion upon 
the claims under the act of 1795: “The Com- 

t missioners think those propositions inadmissible, 
t and without pretending to affirm that the Legis- 
t lature of Georgia was competent to make the 
6 decision, they-feel no hesitation in declaring it 
‘as their opinion; that under all the circumstances 


‘whieh may affect the case,as they have come 
‘within their knowledge, and as herein stated, 
‘the tide of the claimants cannot be supported, 
t But they nevertheless believe that the interest 
‘of the United States, the tranquillity of those 
‘who may hereafter inhabit that territory, and 
‘ various equitable considerations, which may be 
‘urged. in favor of most of the present claim- 
‘ants, render it expedient to enter into a compro- 
‘ mise on reasonable terms.” Here I cannot but 
remark, how very difficult it is for feeble minds 
to decide important questions upon which great 
men disagree. The gentleman from Virginia 
(Mr. Ranvops) is of opinion that it would not 
only be impolitic to compromise these claims, but 
that the-only claims of the applicants are fraud 
jand villany; the Commissioners, who probably 
| examined the subject with as much attention, at 
least with as much coolness, as that gentleman, 
| believe that not only the publie good requires the 
compromise, but that various equitable considera- 
tions may be urged in favor of most of the pres- 
ent claimants. The Secretary of the, Treasury, 
in his letter of the 9th instant, to the chairman of 
the Committee of Claims, observes: “My*own 
‘impression was, that the five millions of acres 
t would be sufficient to cover all the claims of set- 
‘tlers, British grantees, and others not expressly 
‘ provided for by the articles of agreement, and 
‘also to make a reasonable compensation for 
‘claims derived or pretended to be derived from 
‘ Georgia; and it appeared to me that the effect 
‘of the clause would be—first, to prevent Con- 
‘ gress from voluntarily confirming, at some fu- 
‘ture time, the said Georgia claims; second, to 
‘leave it in their power to compromise with that 
‘description of claimants, by allowing so much 
‘ of the surplus of five millions of acres as they 
‘might think proper; without, at the same time, 
‘ pledging Government to enter into a compro- 
í mise, if, upon a full view of all the circumstances 
tof the case, a different course was thought more 
‘ eligible.” The Committee of Claims, who must 
have paid more attention to the subject than it is 
possible for other members to do, “on consider- 
‘ ing these various transactions, are of opinion, 
‘that it is proper to make some legislative pro- 
‘ vision for the purpose of settling the existing 
‘claims on such terms as shall appear to be rea- 
‘ sonable,” and they recommend the appointment 
of Commissioners for that purpose. Can there 
any longer- be a doubt that the claims are recog- 
nised by the act of cession? Can there bea doubt 
that Congress, by making the appropriation of the 
five millions of acres, and by subjecting the claim- 
ants to great expense in recording and supporting 
their claims, have tacitly pledged the public faith 
that some provision shall be made for them? 
And do not justice and policy require the adop- 
tion of the resolution reported by the committee ? 

The gentleman from Virginia has expressed 
his surprise that the chairman of- the Committee 
of Claims has contented himself with reporting 
facts and principles, and that he has not adopted 
the novel procedureof reporting something tanta- 
mount to an elaborate speech in favor of the 
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claims. As: the. speech of the gentleman from 
Virginia..is: unfortunately destitute. of argument 
against the claims, and as it might be possible to 
deduce from it reasons in their favor, it might 
perhaps be proper for him. to print it and annex 
it.to the report, as a substitute for that which: he 
thinks the chairman ought to have subjoined for 
the--edification of the House. . My feeble optics 
have been able to discover but-one attempt atar- 
gument, which is-in those observations which 
relate to the Message of the President, and the 
proceedings of Congress, on the act of Georgia, in 
1795, and which it is contended, were notice, to 
purchasers and to the world, of fraud. At that 
time, it was, not suspected that fraud bad been 
committed, and the reason for these proceedings 
was, that the United States possessed, or were 
supposed to possess, certain claims to the terri- 
tory. There are certain subtile, sublimated, ethe- 
rial, heaven-descended geniuses, the soft and 
silken texture of whose minds would suffer infinite 
discomposure from the contact of that rude and 
knotty thing—an argument. That gentleman is 
not of this description. Too often have we wit- 
nessed. his argumentative powers to entertain this 
idea. I regret that he has declaimed instead of 
reasoning upon this occasion, as I believe that 
argument, particularly upon important subjects, 
is more useful than mere declamation, From 
motives which I cannot. develope, for I ascribe 
improper views to no one, the present is attempted 
to be made a party question. The people are 
told that the Capitol has become a scene of polit- 
ical and private iniquity, of fraud and federalism ; 
that the majority of their Representatives are 
committing a-stupendous robbery upon the public 
patrimony, and their indignation is in voked upon 
the plunderers. What facts exist to justify these 
denunciations? Are we about to barter away 
the rights and interests of the people? Are we 
about to be guilty of a wanton waste of the pub- 
lie property? Are we guilty. of political apos- 
tacy? No such thing. We are about to make 
arrangements for carrying into effect a solemn 
stipulation in the treaty with Georgia, and a sol- 
emn act of our predecessors, by devoting a part 
of the five millions of acres, specially reserved for 
that purpose, for which the United States never 
paid a-cent, and never will pay a cent, to the ex- 
tinguishment of the colorable claims of equitable 
claimants. Yet we are told that this act of equi- 
ty, good faith, and good policy, is a stupendous 
erime, compared with which the flagitious acts of 
the former “unprincipled Administration” dwin- 
dle into “ petty larcenies.” Iam a republican—a 
democratic republican. I was opposed to the 
general system of that Administration. But I 
do not think it magnanimous, or honorable, ma- 
lignantly to triumph over fallen foes. Nor dol 
dread the union of honest men. It can be dread- 
ful only to the dishonest. ; 

It is said that the press is under the influence of 
a virtual sedition law. No, sir. The press—I 
speak without allusion to political distinctions— 
is incorrigibly licentious. Has the gentleman 
from Virginia read, in one of the oracles of-our 


country, mingled with his own praises, the denun- 
ciation of the whole representation of one of the 
largest States in the Union (Massachusetts,) as 
composed of men destitute both of public and 
private integrity, and conspirators against the 
peace of the Union, merely because they differ in 
opinion from that gentleman upon this single 
question? Does he know-that these denuncia- 
tions are echoed and -re-echoed, by means of the 
presses called exclusively republican, through al- 
most every village of the nation? Has he heard 
that the Representatives of remote. districts are 
denounced. to their constituents as traitorous to 
their rights, and that their independence of his 
imperious mandates is made the powerful evi- 
dence of the treason? I hope, sir, that we shall 
never see the day when a private caucus of a 
few individuals shall be enabled to dictate to the 
people in whom to invest their confidence: and I 
also hope, that the day is not distant, when inde- 
pendence of sentiment, when independence even 
of party, shall be the surest. passport to public 
confidence and public honors. 

It is said that the circumstance that one of the 
great officers of the Government is numbered 
among the claimants, ought to scatter consterna- 
tion through this House. It is unnecessary for 
me to undertake a vindication of the character of 
that gentleman. Does his office divest him of the 
common rights of a citizen?. Does. it: deprive 
him of the right of petitioning the National Lie- 
gislature? But his contracts are resorted to for 
the purpose of proviag that he has extended his 
official influence within our walls. Unfortunate, 
indeed, is the application of this argument. By. 
the report upon the table, it appears that three 
members are contractors, and we all see that two 
of them are opposed to the present claims. 

Believing, Mr. Speaker, that this act of enor- 
mous robbery, this wanton dissipation of the pub- 
lic treasure, this abominable league between cor- 
ruption and federalism, of which we hear so 
much, is neither more nor less than an act of just 
national policy; believing with the Secretary:of 
State, the Secretary of the Treasury, and the late 
Attorney General, that “the interest of the Uni- 
t ted States, the tranquillity of those who may here- 
‘after inhabit that territory, and various equitable 
‘ considerations, which may be urged in favor of 
‘ most of the present claimants, render it expedi- 
‘ent to enter into a compromise on reasonable 
“terms;” and believing that this compromise 
ought to be delayed no longer, I shall give a de- 
cided vote in opposition to the proposed amend- 
ment, and in favor of the original resolution, as 
reported by the Committee of Claims. 

Mr. Lucas.—I am, sir, in favor ef the amend- 
ment proposed to the report now under consider- 
ation. The unparalleled fraud which has been 
practised by the divers land companies styled pur- 
chasers, under the act or pretended act of Georgia 
of 1793, and by the Legislature that passed ihat 
act, have been fully noticed and exposed in the 
course of the debates which took place on the 
same subject, during the last session of Congress, 
and again during these two last days. This no~ 
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torious fraud, odious as it is on the part of the 
land companies, is still much more so on the part 
of the members of the Legislature of Georgia, as 
their country had confided in them, and that 
themselves had pledged their faith under the ob- 
ligation of an oath. But there are other instances 
of fraud and deception, materially affecting the 
purchase or claim in question, which have been 
solely practised by the land companies, and in 
which the Legislature of Georgia had no kind of 
participation. These charges cannot be resisted 
by the ordinary means of denial of facts, for they 
are supported upon authentic documents. 

It ought to be observed that the four land com- 
panies who are original purchasers under the act 
of the Legislature of Georgia, passed on the 7th 
January, 1795, stated in their petition, containing 
their proposals to the Legislature to purchase 
certain lands belonging to the State of Georgia, 
that the land contained within the bounds which 
were described in their petition, amounted to 
21,750,000 acres. It was evidently upon the faith 
of this statement, that the Legislature consented 
to sell that land for $500,000.. However, it is 
now ascertained that the quantity of the land 
thus described amounts to 35,000,000 of acres, and 
the companies themselves compute it to be near 
40,000,000. From this it appears evidently that 
the companies have deceived the Legislature by 


stating what was not true, that the contracts are | 


legaland obligatory. The parties ought not only 
to have contracted with liberty of choice, but they 
ought also to have contracted with a due know- 
ledge of the matter, which was the object of the 
contract. This has not been the case here; the 
Legislature has sold twice as much land as they 
intended to sell, or, which is the same thing, they 
‘have sold it one time cheaper than it was their 
intention, and all this loss is the result of the false 
statement given by the land companies. 

It is an incontrovertible maxim of law, that 
none ought to be’ benefitted by his own wrongs; 
this: maxim applies with a double force in a con- 
tract between the sovereign authority and private 
persons. The contract between the Legislature 
and the land companies having been entered into 
by the means of a statement which proves to be 
false; and which has been made by the parties 
that claim the benefit arising thereof, the contract 
becomes vitiated and of no effect. 

Should this wrong not be sufficient to invali- 
date the contract, there is another wrong. that 
would arise from it; by the act of 1795, a reserve 
was made of two millions of acres out of the seve- 
ral tracts sold to the Georgia land companies, for 
the use of such citizens of Georgia as chose-to 
subscribe in the original terms of the purchase. 
The price paid by the citizens who did subscribe 
was two cents and one-third per acre, it being the 
‘price then supposed to have been paid by the 
companies, according to the statement originally 
made of the whole quantity of land contained in 
the purchase, which, as I have before said, proves 
to be very near double the land companies would 
receive from the citizens of Georgia, who clearly 
had a right to subscribe on the original terms; 


a price per acre neatly double to that which they 
themselves would have to pay, and thus havea 
profit on the citizens of Georgia for the difference 
in the quantity of acres contained in the purchase 
arising from the false statement; which reduces, 
with respect to the speculators, the actual price of 
the land to little more than one cent per acre, 
while it remains at two cents and one-third with 
respect to the citizens of Georgia. However great 
may have been the departure of the Legislature 
of Georgia, from the interest of their constituents 
on this occasion, it appears evidently, that by the 
expression, “original term,” they understand that 
their citizens should subscribe, if they chose, to 
the amount of two millions, upon terms similar 
to those of the land companies. It appears evi~ 
dently they did believe they were selling the land 
of the State at the rate of-two cents and one-third 
per acre, whilst, in fact, they received but one 
cent and one-sixth, which, upon the whole, is a 
consideration merely nominal. 

To the multiplicity of the radical defects with 
which-the title of the companies claiming under 
the act of 1795 abound, the advocates of the claim 
of the New England Mississippi Land Company 
answer, that none of those who compose their 
company had any participation in the fraud; they 
are said to be bona fide purchasers, perfectly ig- 
norant of the fraud which may have been prac- 
tised by those of whom they bought. They are 
represented in their memorial and vindication as 
plain farmers, mechanics, &c., who have made 
what they possess by the closest application and 
industry. 

Sir, I stand among those who are the most 
ready to acknowledge that the inhabitants of New 
England are conspicuous for their industry; but 
Iam likewise of opinion, that they are not less 
noted for their sagacity, in their attendance to 
their interest; and in the art of making good bar- 
gains, I view them as being fully competent to 
cope in dealings with the inhabitants of the South- 
ern States. That they should not have heard of 
the notorious fraud which has taken place at the 
passing of the act of 1795, is a great cause of as- 
tonishment to me; that they should have madea 
purchase to the amount of eleven millions of acres, 
without making inquiries sufficient to discover 
what almost everybody knew throughout the 
United States, if possible, increases my astonish- 
ment. For my part, having never thought of 
purchasing any land from the Georgia land com- 
panies, I made no inquiry about the acts of the 
Legislature of Georgia; yet the corruption was 
so flagrant, the fraud so notorious, that it reached 
my ears soon after it was passed. A gentleman 
from Virginia (Mr. Ranpotpa) has justly ob- 
served, yesterday, that the President of the United 
States had, in his address to the two Houses of 
Congress, at the beginning of the session of 1795, 
taken a most direct notice of the act of Georgia, 
passed in January of the same year, as tending to 
dangerous consequences. Certainly such solemn 
communications of the first Magistrate, at the be- 
ginning of a session, contain matters that are an 
object of national concern, and generally sought 
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for... There is not a paper in the Union that omits 
publishing those communications, “It would be 
possible, however, that this communication would 
have escaped the notice of plain industrious farm- 
ers, such as are able, perhaps, to purchase two or 
three hundred acres of land; but that a company 
of sober and discreet speculators, and of New 
England, too, being about purchasing an immense 
quantity of land for a great sum of money, should 
be ignorant of what everybody knows, and of 
what they ought to know sooner than anybody 
else, is a circumstance too unaccountable and ex- 
traordinary for me to believe that it really exists. 
I should rather think that the speculators of New 
England, sober and discreet as they style them- 
‘selves to be, found the bargain so good and so 
tempting, the means of pleading ignorance of 
fraud committed in the original purchase so easy, 
the means on the part of the State of Georgia, or 
its vendee, to prove the notice so difficult, that 
the sober and discreet speculators of New Eng- 
land thought it advisable to make a gambling 
bargain, expecting that the two extremities of the 
United States being engaged in the same specu- 
lation, they would combine their force and influ- 
ence to press hard upon the centre, and save 
through the conflict their speculation, either in 
whole or in part. Other strong circumstances 
lead still more to believe, that the New England 


Company were well aware of the danger which. 


did exist in making:a purchase from the Georgia 
land companies; and that they were taking un- 
usual risks upon themselves; this appears clearly 
from the face of their deeds; not only the cove- 
nant of warranty is special, instead of being gene- 
ral, but another extraordinary covenant is entered 
upon by which the Georgia Mississippi Company 
“is not liable to the refunding of any money in 
‘consequence of any defect in their title from the 
‘State of Georgia, if any such there should here- 
‘after appear to be.” Was not such covenant 
smelling strongly of the fraud which the Georgia 
grant was impregnated with? Could the New 
England Company take more clearly every risk 
upon themselves? Could they more expressly 
preclude themselves from every remedy in law 
or equity in case of eviction? _ 

I shall forbear to-advert any longer on the de- 
fects of the titles of the four Georgia companies 
and the New England company, claiming under 
the act of 1795. I shall only say that the fraud 
and collusion by the means of which these grants 
were Obiained having operated a gradual defect, 
viz: a defect from the beginning, no legal transfer 
does exist by the first grant, and none of course 
can exist by the second purchase. My confidence 
inthis opinion is much strengthened by that of 
three distinguished characters who have been ap- 
pointed Commissioners, in pursuance of “An act, 
entitled au act for an amicable settlement of lim- 
its with the State of Georgia”? &c. These Com- 
missioners have said, in their report, a copy of 
which I now hold, “that they feel no hesitation 
‘ in declaring it as their opinion that, under all the 
t circumstances which may affect the case, as they 
t have come within their knowledge and as herein 


‘ stated, the title of the claimants cannot be sup- 
‘ ported,” meaning the claimants under the act of 
Georgia of 1795. This opinion derives a great 
weight, not only from the high official standing, 
the known correctness, and abilities of these Com- 
missioners, but, also, from the special trust which 
Congress has reposed in them to investigate those 
claims, and report on their merits. True it is that 
these Commissioners did express that, “ neverthe- 
‘less, they believe that the interest. of the United 
t States, the tranquillity of those who may herë- 
‘after inhabit that territory, and various equita- 
‘ ble considerations, which may be urged in favor 
“of most of the present claimants, render it-expe- 
‘dient to enter into a compromise on reasonable 
“terms;” when Iam satisfied from my own opin= 
ion and that of the Commissioners “that the title 
of the claimants cannot be supported.” I think 
that, on the question of expediency, there is no 
member of this House but that can form an opin- 
ion for himself; indeed, if this House did not act 
from their own ideas on this question, they need 
not to exercise their opinion upon anything atall. 
As to me, I cannot see any danger in not gratify- 
ing the cupidity of fraudulent purchasers with 
large quantities of land. I cannot consent to give 
away the property of the public to a very large 
amount, for the sake of humoring land companies 
and strengthening the nerve of-speculation. Mo- 
ney is the bane of morals, when put in the hands 
of land ‘speculators. Let us give them land ‘or 
money, and we add to their means of seducing 
future legislatures. I view land speculators as a 
separate class of men, acting upon principles quite 
noxious to the rest of society. I view them as 
being intimately connected with one another, from 
one end of the continent to the other end. Their 
strength consists in a perfect combination of their 
influence; itis through that influence that any 
individual whose right clashes with their claims, 
must submit to their terms or lose all; it is a mat- 
ter of course with land companies to monopolize 
lawyers, to have them at theircommand, to make 
them speak or be silent, as their interest requires. 

While we are debating this great question, the 
land speculators within these walls or out of these 
walls are in a silent watch, anxiously waiting for 
the measures we are going to adopt; they appear 
at present quite modest and unassuming ; but, let 
us throw in their hands five millions of acres of 
land, and the scene will soon be changed; their 
wealth, and the consequence attending it, will 
soon make us sensible of the advantages they will 
possess over us as individuals; and their children 
will, in a very little time, be taught to look with 
contempt upon ours; all the land companies will 
find new encouragement to rally round Congress 
from all quarters, and set forth their claims. We 
have land companies who claim almost all the 
lands which the United States have purchased on 
the year before last, from the Kaskaskia and Pian- 
keshaw Indians. These companies, who style 
themselves the Illinois and Wabash Land Com- 
panies, have purchased for a valuable considera- 
tion, and without fraud; they have purchased 
before the Revolution, from Indians that had 
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never surrendered to the Crown of. Great Britain 
the right of pre-emption, from Indians who. are 
out of the bounds of the original claim of the con- 
federated. Six Nations of Indians. . 

If we are to foilow the doctrine laid down by 
a gentleman from Vermont, (Mr. ELLioT,) which 
is that the Georgia land companies have, in the 
first instance, a color of title, and, in the second 
instance, a strong color of title, for which we 
ought to give them near five million acres of 
land, we may as well give as much to the Illinois 
Company, and again to the Wabash Company, 
for they also havea color of title, and a color, too, 
not darkened by fraud. We might, also, at the 
same rate, adjust and settle the claim of another 
long-leagued land company, who claim under an 
Indian grant, a tract of land adjoining the. Falls 
of St. Anthony; for the Indians, under whom 
they claim, most probably have not acknowledged 
the sovereignty of the United States over their 
soil, and might be considered as not bound by the 
regulations of this country. Thus, land compa- 
nies, by setting up claims to one hundred million 
acres of land, might modestly offer to surrender to 
the United States the nine-tenths of their claim, 
provided one-tenth part was secured to them bya 
compromise. 

I would not do as a Representative in Congress 
what I could not do as an individual without 
blushing. Contracts, in my opinion, cannot be 
divided by ounces and pennyweights. The titles 
of the companies claiming under the act of Geor- 


gia of 1795, are good or bad ; if they are good, Con- | 


gress ought not to screw out of the hands of these 
companies the seven-eighths of their well-gotten 
property; if their titles are bad, Congress ought 
not to suffer them to have an eighth part of the 
public property. l 

Supposing that my neighbor had purchased a 
plantation, and that I knew well both the planta- 
tion and the vender: I would not by any means 
offer to purchase that same plantation from the 
original vender, unless I was well convinced that 
the former conveyance was a mere nullity, and 
then, should I purchase it, my honor and reputa- 
tion would forbid me to compromise with the 
pretended vender contending against me, lest it 
should be thought that I had purchased what I 
knew my vender had legally conveyed before ; 
lest it should be thought that Í had made that pur- 
chase with the view of reserving a part of the 
benefits of the bargain of another: this being the 
true case which the United States are placed in, 
on the present occasion, the regard which I owe 
to their high dignity and interest, does not permit 
me to give my consent to a compromise. 

Mr. Speaker, the agents of the New England 
Mississippi Company have attempted to prove in 
their vindication, page 30, that the sales of exten- 
sive tracts of vacant territory are not injurious to 
the interests of a nation; they have said that the 

tate of New York has been settled under the 
patronage of landholders; they have said that 
Virginia, Massachusetts, New York, Pennsylva- 
nia, and Connecticut, are distinguished for the 
extent of their grants. I do not pretend to say 


that these States have escaped the calamities of 
land speculation ; 1 will say, however, that those 
of them wherein land speculation did prevail the 
least are the most flourishing., Can it be said, in- 
deed, that it is through the means of land specu- 
lation that these States have attained the advan- 
tages which they now enjoy ? Their flourishing 
condition proves certainly the unconquerable spirit 
of industry and enterprise of their inhabitants; 
it proves that, notwithstanding the shackles of 
land monopoly and hard bargains, which was ly- 
ing in the way of the yeomanry of those States, 
they have been able to reach, by hard and perse- 
vering toil, the comforts of life and independence. 
Who did clear that land and improve their farms 
but themselves? Who paid the price of the pur- 
chase of their lands but themselves? Was it ne- 


| cessary for their prosperity and that of their coun- 


try, that they should pay eight or ten times more 
for the price of their land than they would if mo- 
nopolizers had not stepped between them and the 
Government of their country ? The same agents 
observe, also, page 30, that “in Pennsylvania a 
complete system existed, which, to be sure, has 
produced embarrassments equally pernicious and 
distressing to the settler and the landholder.” I 
suppose that the agents allude to the sale of the 
unappropriated lands of. the Commonwealth of 
Pennsylvania, under the act of April, 1792, situ- 
ate north and northwest of the rivers Ohio, &e.; 
however, I beg leave to say, that they are mis- 
taken in giving the system as the cause of the 
embarrassments; the system was no more com- 
plex than what was absolutely necessary to pro- 
vide for the accommodation of two classes of 
persons, to wit: Those to whom it was more 


‘convenient to give money in the first place, and 


labor after; and those that could better afford labor 
at first, and money after; each class had their 
respective mode of commencing and completing 
their titles clearly devised. The consequence 
resulting from their neglect to perform certain 
conditions, were amply provided for; a partition 
sufficient to prevent the rights of such persons as 
the law contemplated from interfering or clashing 
had been erected. But this partition has been 
partly thrown down by the irresistible force of 
divers land companies combined together. I 
shall not relate, at this moment, the vexations and 
sufferings which the industrious and inoffensive 
actual settlers of Pennsylvania have borne and 
are daily experiencing from several land compa- 
nies, I shall only say, that the wolves have made 
a dreadful havoc among the lambs. ; 

Again, I cannot believe that it is good policy 
to give away an immense property; nay, I be- 
lieve it to be more dangerous to give it to a few 
families. The idea of grantees of large tracts of 
land, brings always to my recollection a multi- 
plicity of other persons without lands and without 
means of independence. When | lookat acastle 
in Europe, I directly think of the wretched and 
degraded tenantry, toiling hard to satisfy the lux- 
uries of the proud idler who lives in it. 

The extreme of wealth and poverty mostly op- 
erates two evils; and these evils become still 
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greater in a Republic than anywhere else. Was 
it not for the landed property being held bya few 
in‘Ireland, and were not the three fourths of the 


people of that country tenants at will, their well 


known energy and spirit would have enabled them 
long ago to effect a revolution and ameliorate 
their fate. & 

Mr. Bovp.—The question before the House is 
not whether we are to do a good or an injury to 
the class of men who are denounced asa band of 
speculators; but’it is whether we shall agree to 
or reject the amendment to the resolution offered 
yesterday to the House by a gentleman from Vir- 
ginia, (Mr. CLARK.) Yesterday was taken up in 
reading the laws of. Georgia, and of the United 
States, and various other papets, which have 
been long in the hands of the members, and 
which no doubt had been so attentively perused 
by them as to have rendered the reading at this 
day not indispensably requisite. Mr. B. said, that 
if papers were to be read for the instruction and 
edification of the members as to well-known facts, 
he thought it would have been of more conse- 
quence to have read the Declaration of Independ- 
ence, and the Treaty of Peace of 1783, in which 
the independence of the United States was ac- 
knowledged by the-only Power on earth who 
contended against it. We were then free, sover- 
eign, and independent States, to all intents and 
purposes, and as sovereign States, each and every 
State in the Union‘had full power and authority 
to dispose of their lands to whom they pleased, 
and under what conditions they pleased. And if 
the State of Georgia, in the exercise of her sov- 
ereignty, have conveyed to the Mississippi Land 
Company the right of soil to the land in ques- 
tion, and that Company have transferred the same 
to the New England Mississippi Land Company, 
the right is vested in’ them; unless we have ar- 


rived at that stage of political depravity that what 


was yesterday acknowledged as a right shall to- 
morrow be declared a wrong. ° 

Why is it that speculators are so much re- 
proached, when we ourselves have become spec- 
ulators to an extent beyond the aggregate of the 
land speculations in the United States of Amer- 
ica? Has not Congress recently speculated in 
the purchase of Louisiana, and paid the price, 
and will gentlemen contend here, as if they mean 
to be confident they might do, that we have ac- 
quired no right to the same because we purchased 
of France, who had no right to sell, as its Gov- 
ernment holds all its powers for the good of the 
people, and that it is not for the good of the 
French people that their territories should be 
alienated from them? Does it follow that when 
a nation has vested in another its rights of soil 
and jurisdiction, that the investiture does not hold 
good without inquiry into the purity of the mo- 
tives of the contracting parties? Will you, then, 
prevent men from putting their reliance and con- 
fidence in the State Legislatures ? 

Tt is asked why, if they have a right to the 
lands in Georgia which they claim, why do they 
propose to relinquish to the United States nine- 
tenths of their claim? it would be a sufficient 


answer to that question to say, that Congress is 
the only power possessing the right to extinguish 
‘the Indian title to thé country, and if Georgia 
had possessed that right he apprehended the pres- 
ent claimants would have been suffered to go on 
and improve their farms in that district; they 
never would have been disturbed in their posses- 
sion. He was not in favor of speculators, but 
he had made up his mind never to lay his hand 
violently upon the claim of any man, more than 
he would a man’s property when he was in fall 
and quiet possession. Nor should he pretend to 
instruct others in the disposal of their money, 
persuaded that every man hada right to lay his 
money out in such way as was most agreeable} 
himself, and of which he was the best judge 
We are asked, who dare vote for squanderin 
the public money in this wholesale manner ? This 
is my declaration in reply: I dare to vote for the 
measure proposed by the Committee of Claims. 
Nay, further, I am bound to vote in its favor, It 
is my duty so to vote, for I have sworn to support 
the Constitution of the United States, and that 
Constitution declares that no State shall make 
any ex post facto law, or law impairing contracts. 
But why do gentlemen dwell so much upon spec- 
ulators? The act of Congress to obtain the ces- 
sion of her Western territory from the State of 
Georgia, is a speculation upon the speculators 
who purchased the right of soil to the Mississippi 
Territory. i : eae 
I do not inquire whether Georgia sold her land: 
in small tracts or in large districts; nor whether 
she sold the land to individuals or companies— 
ntimbers and quantities I lay out of the question, 
and confine myself merely to the inquiry, did she 
sell; and finding that she did sell, and that for a 
valuable consideration, my mind rests satisfied, 
and I am compelled to render that justice which 
the annulling act of Georgia refused. Nay, the 
price itself does not enter into my contemplation, 
circumstances may alter the relative value of the 
price to the article. Will any gentleman say that 
the price at which Congress have sold their lands 
tothe great purchasers, such as Symmesandothers, 
is a cause to justify our setting those sales aside? 
I apprehend not. Why, then, do they measure 
by a different standard in the case of Georgia ? 
Georgia under the old regime was what was 
called a King’s government; the right of juris- 
diction was given up to her exercise from the 
first—the right of soil remained in the Crown. 
But when we acquired our independence, Georgia 
took possession, which she was justifiable in do- 
ing, of the soil as well as the sovereignty, an 
thus being possessed of both, it was competent 
for her Legislature to dispose of the vacant land; 
and no subsequent Legislature could constitution- 
ally say it avails not, and it shall not hold. Iam 
not ashamed of this opinion; on the contrary, It 1s 
corroborated by the practice of all the States in 
the Union. A grant of land by the Legislature 
is universally held sacred. It is so under the Gov- 
ernment of the United States also, yet neither 
the State Legislatures are all the citizens of the 
State, nor are Congress all the citizens of the 


1051 


1052 


H. or R. 


HISTORY OF CONGRESS. 


Georgia Claims. 


JANUARY, 1805. 


United. States, which, according to the doctrine | have the most conclusive evidence before us. 
> f=] acre x . 

we have heard advanced, are requisite to com-| The whole State of Georgia has borne testimony 

plete the contract. .This being the case, I will| to the fact, and it is now deposited in the archives 


not vote for the amendment; it goes to destroy 
the right which the petiuioners have to the re- 
served fund of five millions of acres; it goes to 
defeat and overturn a well-established security 
which the people have for landed property. I 
will not vote for it, because I do not believe that 
Congress have a divine right to do wrong. Mr. 
B. said, if all the speculators were scouted from 
these walls, he did not know who would remain. 
He had no quarrel with them about the question, 
but he should ever contend that every man had a 
right to pursue his object in his own way; the 
right grew out of the moral compact agreed to as 
fundamental in every established and well-regu- 
lated society. 

Mr. Crarx said he was still in favor of the 
amendment on the table, and which he yesterday 
had the honor of submitting, He did not wish it 
to. be understood that the amendment was intend 
ed to give a preference to any. description of 
claims under the different acts of the State of 
Georgia, and provided for by the general resolu- 
tion, but intended it should meet directly those 
which have excited the most public attention, 
have been the most ardently pursued, the most 
zealously advocated, and attended with the most 
extraordinary circumstances. If the facts which 
have accompanied this monstrous business from 
its origin to the present moment were publicly 
known, or if it could be retraced through all its 
cunning and wily mazes, the claims would sink 
beneath the weight of honest indignation, and 
instead of now being urged before the Congress 
of the United States, would be gladly withdrawn 
from public view, and buried in perpetual silence. 
He peculiarly wished on this occasion a cool and 
temperate discussion, to divest ourselves of all 
feelings either’ of improper compassion or preja- 
dice, that equally tend to inflame the heart and 
mislead the judgment. It should be his humble 
province to endeavor a fair investigation of the 
naked question, disrobing it of those tinsel habil- 
iments which have been artfully thrown around 
it for the purpose of concealing its real deformity. 

The claims the amendment goes to reject, are 
derived by a pretended law of the State of Geor- 
gia, said to have been passed in the month of Jan- 
nary, 1795. He would contend this law was 
absolutely void, ab initio, not only because the 
Legislature had no power to make such a law, 
but from the circumstances under which it was 
made. That the grantees under this law could 
have no title to the Jand, either legal or equitable, 

` and that there has been no circumstances attend- 
ing the subsequent sales, that place the sub-pur- 
chasers under superior equitable advantages. It 
will be particularly necessary, Mr. Speaker, to be 
attentive to dates; that of the law under which 
the claims are made, and generally known by the 
name of the “ cession law,” has already been no- 
ticed, Let us now see how this law passed. It 
stands. characterized by circumstances unparal- 
leled in the annals of pollution—of which, we 


of the Government, that, a majority of the As- 
sembly which passed the law were corrupted and 
bribed. Some had money given them; others, 
shares in the lands they were effecting the sale of, 
This is so universally admitted and detested, that 
the most enthusiastic friends of the present claim- 
ants cheerfully allow the original grantees had 
no titles, and he believed there was not one now 
before Congress with his claim. But it is con- 
tended the sub-purchasers had no notice of the 
fraud in the original contract, but are bona fide 
purchasers for a good and valuable consideration 
actually paid. This he never could agree to. The 
evidence before him was the contrary, and he 
would here take a review of at least a part of 
that evidence, a great portion of which, no doubt, 
has been destroyed by the lapse of nine years, but 
a sufficiency remains when brought together, irre- 
sistibly to carry. conviction to the mind of the 
most skeptical. The law itself is almost enough 
for this purpose. The simple object was to sell 
to four companies the vacant western land; but to 
delude the people and lull inquiry, itis called “An 
‘act supplementary to an acg entitled ‘an act for 
‘appropriating a part of the unlocated territory 
‘of this State, and for the payment of the State 
‘troops, and for other purposes, and the protec- 
‘ tion and support of the frontier;” and the same 
fascination is kept up through the enacting clauses, 
and it is the longest actin the statute book. It goes 
into a lengthy examination of the State title, of 
extinguishing the Indian title, and appropriating 
the money, directing it to be Jaid out in ban 

stock. - Where, Mr. Speaker, will you find sucha 
law as this? If the object of the Legislature 
had been correct, would there have been a neces- 
ity for clothing the law in such delusive colors? 
No sir! fraud and infamy were to be cancelled, 
and the covering must be thick. They were, how- 
ever, disappointed in their aim, for honesty and 
integrity had yet their residence in the State, and 
as soon as it was known, the whole country was 
feelingly alive to the abuse, and a general effer- 
vescence pervaded the public mind; this was man- 
ifested in the only possible way that remained. 
The Assembly had adjourned, not to meet again 
in a twelvemonth. Presentments of the grand 
juries, in almost all the counties of the State, 
were made in terms of bitter disapprobation of 
the law. It was also denounced in the public 
prints, from one end of the continent to the other. 
In the month of May, 1795, a convention was 
held in the State; the grand jury presentments, 
petitions, and remonstrances from all parts of the 
country were sent up; these were, by the conven- 
tion, remitted to the next Legislature as the only 
competent authority to remedy so enormous an 
evil. In the month of February before, as has 
been so ably stated by my valued friend and col- 
league, (Mr. Ranpotru,) had this subject been 
the substance of a communication of the Presi- 
dent of the United States to Congress, and a res- 
olution and a bill passed the House of Represent- 
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atives on the subject. Shall I, after this, be told | “under all circumstances which may affeet the 
thesub-purchasers had no notice? Impossible; no | case and had come to their knowledge, the claim- 


historical -event so notorious’. But the evidence 
does not stop here. The Georgia Legislature 
again assembled in the month of November, 
1795. The subject of this nefarious and wicked 
speculation, that covered the country with shame 
and disgrace, was taken up, and if a doubt had 
remained of the corruption, it was then removed 
by a number of affidavits proving incontestably 
the fact; and on the thirteenth day of February, 
1796, a law was passed, not repealing the act of 
1795, but with honest and laudable indignation 


-antscould not support their title.” Upon what data 
‘therefore has this compromise been recommended 2 


As great as those gentlemen may be, and as. il- 
lustrious as is their characters and services to their 
country, and as great as is my regard—and in this 
article I yield to no man—~yet it is incomprehen- 
sible upon what principles such a conclusion is 
drawn from such premises. Theclaimants have no 
litle, yet they ought to be provided for ;. they. have 
cheated the Government, and. therefore ought to 
be rewarded ; they have prostrated the fairest ofthe 


declaring it null and void, as being bottomed upon | social virtues, but they are entitled then to com- 


fraud and perjury, and unveiling to the world the 
most flagitious conduct that ever disgraced a Le- 
gislative assembly. It is there ascertained and 
declared, that the land had, been sold for three 
hundred thousand dollars less than what had been 
offered for it, and the quantity of land much great- 
er than it had been represented. The lands con- 
tained in the grants to the four companies were 
estimated at twenty-one millions of acres, which 
at five hundred thousand dollars, the price given, 
is twelve and a half cents per acre; the real 
quantity is about thirty-five millions of acres; 
this reduces the price of the garden of the world 
to nearly one and one-third cents the acre. Take 
notice, Mr. Speaker, that the law of 1796 does 
not pretend to repeal the act of 1795, but pro- 
claims, to everybody, that to be void which was 
in reality so before, and with an honest zeal pro- 
vides that the money which had been paid should 
be repaid to the purchaser. This annulling law 
was so precious to the people, it was a monument 
so. honorable to the State, that when afterwards 
the citizens of that State arose in the majesty of 
their strength, resuming all those rights, and acted 
in convention, this very law was ingrafted in 
their Constitution, 

Here the general evidence ends ; and is there yet 
a remaining hesitation about the proof of notice? 
Tosuch infidelity the glare of meridian light will 
not be convincing. 

The advocates for the claimants have chosen 
their ground with great address. If they cannot 
be supported upon principles of law and equity, 
they adroitly change their position and take the 
more defensible stand. of policy; but even the 
ramparts here raised will moulder away and fall 
to the ground at the conquering touch of truth. 
Can it be good. policy to do what is wrong? 
Shall virtue and integrity, the foundation of our 
Government, the pillars, the Boaz and Jachin of 
the temple, be thrown down and trampled under 
foot? Shall justice be driven weeping from our 
walls, and vice and corruption here rear their 
heinous heads? Forbid it reason, forbid it God! 
But they have high authority on their side. The 
commissioners who made-the articles of agree- 
ment and cession with the State of Georgia re- 
commended it; so they did; but I ask you under 
what circumstances? In the report they made 
on this subject, and containing this recommenda- 
tion, they expressly stated the facts which I have 
just detailed, and concluded by declaring that 


è 


pensation; they have acted with the most :un- 
bounded profligacy and immorality, nevertheless, 
they must be noticed and encouraged ; they have 
speculated, therefore must have money. Is this 
House prepared to assent to such reasoning, and 
to accept sucha system of policy? A man ‘to 
entitle himself to justice, ought to have clean 
hands and a pure heart. With-a very ill grace 
does he ask for equity, with bribery in his hands 
and perjury and corruption in his heart; and 
shall a horde of speculators be the peculiar ob- 
jects of Congressional bounty? Shall they be 
the selected and chosen few whose magnanimity 
and virtue shall be rewarded with unbounded 
wealth? 

Permit me now, Mr. Speaker, after having said 
so.much upon the general question, to examine it 
more minutely and in detail, One particular case 
before us deserves peculiar attention; it is that 
known formerly by the name of the Georgia 
Mississippi Company, now the New England 
Mississippi Company. Too well known in its 
old jockey dress, it has changed its livery, and 
after having been driven from the sporting fields 
of the South, it-has taken up its residence in the 
East, as the theatre of its future career. The 
agents, for this company have written a large 
pamphlet in vindication of their claim, and every 
member has been furnished with a copy as an en- 
tertainment for his evening’s leisure, and pious 
employment of his Sabbath’s holiday. In this book ~ 
it is stated that the New England Company fin- 
ished the contract and took a deed from the Geor- 
‘gia Company on the 13th day of February 1796. 
This is the very day the annulling law received 
the Executive sanction in the State of Georgia; a 
wonderful coincidence of circumstances; it seems 
almost providential: but how different theemploy- 
ment—the Assembly of Georgia completing an 
act, the proudest boast of their political life, which 
posterity will praise and admire, while the New 
England Company were planning cunning and 
extensive schemes of speculation, and which, we 
are told, have been but too successful in their 
effects—that the widows and orphans of men of 
wealth are now chewing the crust of poverty 
from this accursed business. This is the melan- 
choly effect of this baneful infiuence of specula- 
tion; and we are called upon to minister to the very 
passion, and by our imputed righteousness to ex- 
piate the sins of this ruinous, vile, and destructive 
transaction; and that we shall, by sanctifying their 
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claims, fix a stigma on that glorious monument of 
Georgian honesty, the annulling law. But, to 
return, will these people after these things tell us 
they are innocent purchasers without notice for a 
valuable consideration, bona fide paid? Yes, they 
have told us so, and told us too by lawyers; for of 
this description are their agents; and who have 
admitted that it is not necessary to prove positive 
notice, a constructive one being sufficient.. Where 
did these people reside? In the town of Boston, 
in the State of Massachusetts. Are they ignor- 
ant? No, they are the best informed men in the 
State, and most of them public characters, and 
yet had no knowledge of what was passing in the 
State of Georgia, or in Congress, which then sat 
at Philadelphia. The newspapers of the South 
could not penetrate the frozen regions of the North, 
yet the polluted laws of Georgia could travel 
there. Permit me modestly to ask the agents, 
whoare professional gentlemen, if the company, 
upon the most correct construction of the doctrine, 
were not pendente lite purchasers? did:they not 
buy a lawsuit, and ought they not to abide the 
decision? The Legislature of Georgia convened 
in the month of November, 1795, and immediately 
took up the subject, and on the very day of the 
decision is the deed made to the purchasers ; was 
not, therefore, the case pending when the pur- 
chase was made? Iffam asked, how could peo- 
ple in Boston know what the Assembly of Geor- 
gia were doing? Ianswer thatthe purchaser ought 
to take care the doctrine of latent equity, so much 
relied upon by the claimants, does not apply here 
as in individual cases. Ifa man has an equity 
which he does not assert, and an honest purchaser 
interposes it, he is supposed guilty of negligence, 
by which a third person may be injured, and, 
therefore, he is not permitted to disturb the hon- 
est purchaser, for the best of all reasons, that 
when one of two innocent persons must suffer, it 
ought to be him whose act permitted the injury. 
But suppose a suit had been commenced against 
the first grantees in the State of Georgia, in a 
_ court of common jurisprudence; as early as No- 

vember, and on the 13th day of thenext February 
it was determined against the grantees, and the 
patent ordered to be cancelled, would not the 
purchasers in Boston be bound by it?- No legal 
gentleman will controvert this position. The peo- 
ple of Georgia did more than this. It is true they 
did not institute a suit, because there was no pos- 
sible way in which this could be done.” No court 
of competent jurisdiction in which the ordinary 
process of law could be carried on, and redress 
afforded, existed; the injury was grievous and 
sensibly felt; the representatives of the people had 
violated the most sacred trust, and had justly 
doomed themselves to their severest vengeance. 
The case being sui generis, all that could be done 
wasimmediately accomplished. The grand juries 
Presented, and the people generally petitioned and 
remonstrated ; it was canvassed in every company, 
and the topie of universal conversation, at least 
in that part of the country; these circumstances 
could not have been unknown to the purchasers. 
One more circumstance on this head, and which 


he had nearly forgotten: the President’s commu- 
nication was made in February, 1795; on the third 
of March following, Congress rose and the Sen- 
ators and Representatives returned to their re- 
spective States with a full knowledge of this 
wicked transaction, and it would be doing great 
injustice to suppose they were silent on this im- 
portant subject. Let the House determine this 
question by each member asking himself if he did 
not know it, and on the answer, he would with 
certainty rely. Should he be told that even all this 
is not positive proof of notice, in answer, he would 
assert that it is a mass of testimony strong and 
invincible, and such as is seldom produced in 
courts of justice ; an unbroken chain of evidence, 
that infidelity itself cannot resist; nothing but a 
mistaken tenderness for these unworthy specula- 
tions can turn the mind aside from the path: of 
truth and justice. me 

On this. subject he would add but one more 
remark: if all that has been mentioned shall fall 
short of positive notice, have not these people 
been. guilty of culpable negligence, unaccountable’ 
and even criminal remissness. The sources of in- 
formation. were numerous, and the means of in- 
formation easy and. convenient, the contract an 
important one; they were about to purchase a 
tract of country nearly as large as the State they 
lived in; and was itan evidence of simple honesty 
and prudence to proceed thus precipitantly? Is 
it customary for men—men, too, remarkable for 
their quicksightedness, to act with such unguarded 
temerity ? We must leave this ground before we 
can reconcile the conduct of the purchasers under 
any reasonable and rational principles of human 
action; there is one, and oniy one, on which all 
these strange things are reconcilable—speculation. 
Yes, sir, this was the moving cause, the primum 
mobile, the grand desideratum. Gain and loss em- 
ployed the whole of their attention; they had 
their data before them, they knew the circumstan- 
ces, and calculated their chances, and adventured 
in the game of hazard; and because they have 
been unsuccessful, our ears are stunned with the 
yell of lamentation. 

Mr. Speaker, law has been dragooned to the 
support of these claims, judicial authorities have 
been cited, and decisions in equity quoted, Yes, 
unhallowed hands, and polluted hearts, have ven- 
tured to approach the pure temple of justice. A 
book on which the claimants very much rely, I 
now hold in my hand. Lacknowledge it of high 
authority, from the sacred equity and immutable 
principles of justice, oa which the decisions are 
founded. Powell on Contracts is the book; in 
the 22ist page of the second book, is a correct 
and general description given to the qualifications 
of a contract necessary to engage the interposi- 
tion of a court of equity, and it must be again re- 
peated, the claimants are the applicants. “It 
‘must be fair, just, reasonable, bona fide, certain 
‘in all its parts, mutual, useful, made upon a good 
‘and valuable consideration, not merely volun- 
‘ tary, consistent with the general policy of a well 
‘regulated society, and free from fraud, circum- 
t vention, or surprise.” 


& 
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Under these general rules it has been uniform- | gia.” Whatever might have been the nature or 
ly'and invariably decided, that a contract want- | extent of this uproar, I am confident that a know- 
ing any of these constituent parts, will be set tledge of it had not reached New England at the 


aside:in a court of equity; that is, if it be not 
bona fide, and it must not only be so between the 
contracting. parties, but it must not be mala fide 
with=respect to others. . Fraud has’ in all well 
organized societies, and systems of jurisprudence, 
with which he had any acquaintance, been con- 
sidered as a sufficient ground to destroy a.bargain; 
it is just and proper it should be so, otherwise 
what.is considered as immoral and detestable in 
private life, would receive the sanction of a pub- 
licly recognised. principle, having its foundation 
in: impurity. So far have the conscience of courts 
of -equity gotte, that contracts, though fair in 
themselves, yet, if they had a fraudulent object in 
view, weré:set aside ; and no rule is more gener- 
ally‘received and better established than that con- 
tracts: made with a view to cheat the Govern- 
ment are void both in law and equity. Here let 
me pause, and- -emphatically ask gentlemen, upon 
what principle of law or equity can these claims 
bé maintained. This Government has never in 
the most remote degree recognised them or guar- 
antied the title, and what is not a little surpris- 
ing, the best informed gentlemen on judicial sub- 
jects on the other side of the House, are pro- 
foundly silent. If the claims could be main- 
tained by reason, argument, law, or justice, would 
they be satisfied by the silent eloquence of a still 
vote? This House and their country have-some- 
thing toexpect from them; why therefore are they 
mute? Conscience whispers—management and 
policy command ‘this. silence. He frankly ac- 
knowledged it was not competent to him, it was 
not his wish or design to speak of motives; it 
would be uncharitable, highly unbecoming, and 
paur indiscreet; what he had never been in the 

abit of doing,and hoped never should do. Every 
member on this floor, and himself with the rest, 
had to answer to his-country, his conscience, and 
his God, for his conduct, and he would now sol- 
emnly .declare, that as greatly as he disapproved 
the measures of the former Administration, he 
would rather vote for every one than for the reso- 
lution reported by the committee. 

Mr. Eustis.—If the position taken by the gen- 
tleman. from Virginia. (Mr. CLarx) could be es- 
tablished, it would not in my opinion justify the 
amendment which he has proposed to the resolu- 
tion. under consideration ; because the amendment 
renders the resolution null and void, and the reso- 
lution neither affirms nor admits the legal title. 
Still, I should be willing to rest the whole merits 
of the case on. the single question, whether the 
claimants, at the time of making their purchases, 
had or had not a knowledge of the fraud? In the 
autumn of 1795, when the sales were generally 
made in New England, there was no knowledge 
or suspicion of fraud—the contracts were made in 
full confidence of the act of a sovereign and inde- 
pendent. State—and I know they could have had 
no knowledge of any fraud in the Legislature of 
Georgia. Weare told by the gentleman that there 
was “a great uproar throughout the State of Geor- 
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time the contracts were made. But the proof that 
there was no knowledge of any fraud depends not 
on the opinions-or assertions of individuals—it is 
founded ona circumstance which removes all 
doubt on the subject—it is founded on the price 
which the purchasers paid for the land. The 
paid,as they have stated in their memorial,asmuc 
per.acre for these lands as the State of Massachu- 
setts had received, a few years before, for lands 
lying in the State of New York. And is it prob- 
able that the purchasers who have. been: repre= 
sented by a gentleman from Pennsylvania as pos+ 
sessing so much sagacity, and looking so well:to 
their own interests, would -have paid or contracted 
to pay such a price, with a knowledge that the 
original grant had been fraudulently obtained ? 

It is also contended, by the same gentleman, 
that the claimants had’ knowledge of the rescind- 
ing act of 1796. This was impossible in points 
oftime. The sales were generally made in 1795— 
the rescinding act.was passed in January, 1796. 
It follows, then, that they were innocent purchas: 
ers, without knowledge of the fraud or of the re- 
scinding act. Two objections have been made by 
the gentleman from Pennsylvania, and relied on 
by the gentleman from Virginia: The first is, that 
“the original grantees purchased nominally twen- 
t ty millions of acres, when it appeared that forty 
‘millions were contained within their metes and 
“bounds.” This was a transaction between the 


original grantees and the Legislature of Georgia, 


in which the present claimants had no agency, 
and for which they are not responsible. The sec- 
ond objection is said to be found in the deeds of 
the claimants, where it is contended they have 
furnished evidence against themselves, in the fol- 
lowing words: “ And, lastly, it is covenanted and 
t expressly agreed and understood, by and between 
‘ the parties to these presents, that neither the gran- 
“tees aforesaid, nor their heirs, executors, or ad- 
‘ ministrators, shall be held to any further or other 
t warrantee than is herein expressed, nor liable to 
‘the refunding any money in consequence of any 
‘ defect in their title from the State of Georgia, if 
‘ such there should hereafter appear tobe.” This, 
it is contended, is an acknowledgment on the part 
of the claimants of a defective title. Let us now 
turn to the act of Georgia of 1795, under which 
the original title was derived. We there find a 
clause in the following words: “ And provided, 
‘ further, that this State and the government there- 
“of shall at no time hereafter be subject to-any 
‘ suit at law, or in equity, or claim, or pretension, 
‘ whatever, for or on account of any deduction in 
‘the quantity of the said territory, or on account 
t of the amount of the purchase-money to be paid 
‘ as aforesaid, by any recovery which may or shall 
‘be had on any former or other claim or claims 
‘ whatever.” 

The two sections correspond, in a great de- 
gree. The first, instead of a suspicion of any 
fraud, or a doubt of their title, confirms the opinion 
which was entertained by tne claimants of the 


1059 ` 


HISTORY OF CONGRESS. 


1060 


H: or R. Georgia 


Claims. JANUARY, 1805. 


validity of their title, and their confidence in the 
act of Georgia. 

It is further contended that the petitioners have 
no equitable claim on the Government. If this 
be-true, the resolution ought not to be adopted. 
The equity of the claims depends on a fact ad- 
mitted on all hands—on the fact that they have 
purchased the lands, and paid a valuable consid- 
eration forthe same. Thisconstitutes the essence 
of the claim,and has produced the resolution now 
before the House. The legality of the claims is 
not under consideration. The legality of the claims 
can only be decided by the courts of law, where 
the title to the whole of the Jand would be estab- 
lished or set aside. If the title should be estab- 
lished and confirmed, the United: States would 
have no right 10 possess.or dispose of any part of 
it; although they have contracted to-pay the State 
of Georgia $1,200,000, and to extinguish the Indian 
title to their lands. r 
The resolution proposes an equitable compro- 
mise and settlement, and that the claimants shall 
be compensated out of the residue of the five mil- 
lions, or the proceeds thereof, which have been 
reserved for this purpose in the third article of the 
agreement and cession, by which the whole of the 
territory was ceded by the State of Georgia to the 
United States. 

When the State of Georgia was about making 
the cession, the claimants appeared and entered 
their caveat to the Commissioners of the United 
States against their accepting the cession, for that 
they had purchased and paid a valuable consider- 
ation for the territory. Proposals of compromise 
were also made to the Commissioners by the elaim- 
ants. In a correspondence which took place on 
that occasion, the title of the claimants and-the 
proposals made by them were declared to-be inad- 
missible by the Commissioners; they proceeded to 
accept the deed of cession of Georgia, informing 
the claimants at the same time that a reservation 
would be made, from which it was their inten- 
tion that they should be reimbursed the moneys 
actually paid by them. The reservation in the 
third:article was accordingly made, in the follow- 
ing words: “Provided, however, that the United 
‘ States, for the period and-until the end of one 
‘ year after the assent of Georgia to the boundary 
‘established by this agreement shall have been 
‘ declared, may, in such manner as not to interfere 
‘with the above-mentioned payment to the State 
‘ of Georgia, nor with the grants hereinbefore rec- 
‘ ognised, dispose of or appropriate a portion of the 
f said lands, not exceeding five millions of acres, 
‘or the proceeds of five millions of acres, or of any 
‘ part thereof, for the purpose of satisfying, quiet- 
‘ing or compensating any claims other than those 
‘ hereinbefore recognised, which may be made to 
‘the said lands or to any part thereof.” 

In conformity with this provision, an act was 
passed making the appropriation, and appointing 
Commissioners to receive propositions of compro- 
mise and settlement, and requiring the registering 
the claims in the office of State. The time for 
registering. the claims was afterwards prolonged ; 
and during the present session a resolution has 


been offered by the gentleman from Virginia (Mr. 
Cuarx) still further to prolong the time. The 
Commissioners proceeded to reccive propositions 
from the claimants, and after determining that 
their propositions were inadmissible, they offer 
their opinion, in the following words: “ But they 
‘ nevertheless believe that the interest of the Uni- 
‘ted States, the tranquillity of those who may 
‘ hereafter inhabit that territory, and various equi- 
‘ table considerations which may be urged in favor 
‘ of most of the present claimants, render it expe- 
‘ dient to enter Into a compromise on reasonable 
f terms.” 

Without the habit of placing implicit confidence 
in the opinion of others, I must confess that this 
opinion of three gentlemen appointed by the Gov- 
ernment, who have examined the whole subject, 
who have devoted much of their time to it, and 
who must be supposed to be well acquainted with 
the nature and merits of the claims, has some in- 
fluence on my mind. They knew that many of 
the claimants had advanced large-sums of money, 
which in their opinion constituted an equitable 
title, and they believed that the interest of the 
United States required an amicable and reasona- 
ble adjustment. And what isthe purport of the 
resolution? Docs it contemplate the laying any 
tax or burden on the whole or on any part of the 
people? Itdoes not. Does it propose that all the 
claimants shall be paid or compensated to the 
extent of their demands? No. It refers all the 
claims to Commissioners to be appointed by the 
Government for examination, and such award as 
their respective merits may entitle them to re- 
ceive. And out of what fund is the compensation 
to be made? Out of the residue of the five mil- 
lions of acres—out of the fund which appears to 
have been reserved for that purpose. 

On the subject of advances actually made, I beg 
leave to mention a single instance. ` A judgment 
was obtained in the supreme court of Massachu- 
setts against an individual in-a sum of upwards 
of $80,000, on a bond given for these lands, for 
payment of which his estate is mortgaged. This 
gentleman has paid the tribute to nature—his wid- 
ow and orphan children are represented in one of 
the petitions, By the judgment of the court he is 
held to pay. Ifa suit should be instituted for the 
recovery of the land, and it should be determined 
there is no legal title, where is the remedy? In 
the case of the corrupt act of the State of Georgia, 
it has been contended there ought to have been 
a remedy somewhere, and the State of Georgia 
sought a remedy in the rescinding act of 1796. 
In the present instance, I trust it will be found in 
the justice and good faith of this Government. 


Tuurspay, January 31. 


On a motion made, and leave given by the 
House, . $ ‘ 
Mr. Nicuotson, from the committee appointed, 
the twelfth of November last, on so much of the 
Message of the President of the United States, as 
relates “to the defence and security of our ports 


į and harbors, and supporting within our waters the 
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authority of the laws,” reported a bill to appropri- 
atea sum of money for the purpose of: building 
gun-boats ;, which was read twice and committed 
to a Committee of the Whole to-morrow. 


ALIEN CREDITORS. 


. Mr. Cropron, from the committee to whom 
was referred, on the twenty-first ultimo, the peti- 
tion of sundry British merchants and others, sub- 
jeets of His Britannie Majesty, within the United 
States, made a report thereon; which was read, 
and ordered to be referred to a Committee of the 
Whole House on Monday next. ‘The report is as 
follows : 


The committee, to whom was referred. the petition 
of sundry British merchants and other subjects of His 
Britannic Majesty, submit the following report: 

The object of this petition is to procure an act for 
extending the jurisdiction of the circuit courts of the 
United States, so that the said courts shall have cogni- 
zance of “all cases arising under treaties,” and of con- 
troversies in which an alien is a party, without restric- 
tion as to sum, though the matter in dispute, exclusive 
of costs, should be under the sum or value of $500; or 
that some other competent tribunal to take cognizance 
of such causes be established under the authority of the 
United States. 

The petitioners ground their application to the Le- 
gislature on the following authorities, viz: . 

The second section of the third article of the Consti- 
tution of the United States, which establishes the judi- 
cial power of the United States. 

The fourth article of the definitive treaty of peace 
between the United States and His Britannic Majesty, 
wherein “it is agreed that creditors on either side shall 
“meet with no lawful impediment to the recovery of 
€ the fall value in sterling money of all bona fide debts 
‘heretofore contracted.” 

And the second article of the convention made the 
eighth day of January 1802, which recognises and 
confirms the said fourth article of the definitive treaty. 

As reasons for making this application, in support of 
which they have presented a view of the section of the 
Constitution and the articles of the treaty and conven- 
tion which have been recited, the petitioners allege, 
“that a number of small debts are due from individuals 
t widely dispersed throughout the State of Virginia, to 
* British creditors, contracted before the peace of 1783; 
‘and that, for want of a tribunal whose jurisdiction 
‘ shall embrace debts of a smaller magnitude than $500, 
‘they and their agents are exposed to much trouble, 
‘incur an heavy expense, and, frequently, with the 
< eventual and entire loss of debts, supported by such 
documents and principles as have, in a number of 
‘similar cases, insured them a recovery in the federal 
‘ circuit courts. That the inferior, and some of the 
‘ superior, courts of the Commonwealth, are not influ- 
* enced by any uniform course of decision, so that claims 
t resting upon precisely the same principles of law and 
* evidence, receive different decisions in the different 
t courts; and that these courts do not in practice respect 
+the decisions of the circuit court and the Supreme 
¢ Court of the United States, on the construction of the 
‘ said 4th article of the British Treaty, in relation to 
€ British debts.” 

The committee deem it their duty first to consider 
whether such a provision as that which is solicited by 
the petitioners, be expedient and proper, as a general 
regulation, before they inquire how far the special cases 


alluded to in the petition, have a claim to the measure. 
As connected with this view of the subject, a principle 
of the Federal Constitution presents itself, which is 
believed to merit serious attention. Itis.to be remarked 
that, in the formation of this Constitution, it appears to 
have been a fundamental principle of great and leading 
influence, that the powers of the General Government 
should be so apportioned as not to produce any unne- 
cessary diminution in the powers of the State Govern: 
ments. In conformity with this principle, the powers 
originally appertaining to those governments, are lef 
in their possession; except those by the exercise. of 
which the general purposes of the Union, might be. con- 
travened; they are therefore delegated to the Federal 
Government. This principle strongly characterises 
the distribution of the legislative power, and it is tobe 
traced in that part of the Constitution which prescribes 
the limits of judicial power; although, in assigning, to 
that power the objects of its. jurisdiction, the principle 
does not operate so extensively as it does in assigning 
to the legislative power the object of its jurisdiction. 
“We find that the judicial power does not extend to 
controversies between citizens of the same State, except 
in the particular cases where lands are claimed under 
grants of different States, and obvious is the reason. 
The State courts, as they always were, so are they 
still, equally competent to the cognizance of, and a due 
administration of justice in, all such cases, while they 
are more convenient to the parties litigant. A transfer 
of jurisdiction to the federal courts in these cases would 
unnecessarily diminish the authority of the States, and 
is not necessary to. the purposes of the Union; it re- 
mains, therefore, exclusively vested in the State courts. 
We find that the power does extend to controversies 
between citizens of different States; but here the juris- 
diction is not exclusively vested in the Federal Gov- 
ernment; in the exercise of it this Government only 
participates with the State governments. So far, how- 
ever, as this concurrent jurisdiction is actually exercised, 
the sphere of State authority is contracted. This au- 
thority dwindles and shrinks into narrower limits, as 
such jurisdiction descends lower in the scale of contro- 
versies, embracing in its descent a great variety of 
cases. Thus the increment of Federal authority pro- 
duces a proportionate decrease of State authority. To 
extend this process farther than a due administration 
of justice requires, is to deviate from an important fun- 
damental principles of the Constitution. 


Tt is presumable that, inasmuch as the Federal Gov- 
ernment was instituted for the benefit of every citizen 
within the United States, this concurrence of jurisdic- 
tion, in the case last recited, might have been consid- 
ered as one of the purposes proper to be provided for 
in this system; that a citizen of one State having a 
matter of controversy within the territorial limits of 
another State, and with a citizen of that State, might 
take his option of resorting either to the State or to 
the Federal tribunal for its adjustment and decision. 
A similar consideration might have induced the exten- 
sion of jurisdiction to the Federal tribunal, in contro- 
versies between citizens of the same State claiming 
lands under grants of different States. In cases of 
this description, the extension might have been as 
strongly recommended on the ground of convenience to 
the parties, as in ordinary controversies between citi- 
zens of different States. 

Yet, while regard is thus had to the convenience of 
those who, residing in one State, have to prosecute in 
another State, the convenience of the parties on the 
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other side ought not to be entirely neglected ; equal at- 
tention is due to each, and the Legislature will respect 
both alike in the arrangements it makes towards car- 
If citizens of one 


rying the power into execution. 
State are entitled, from the nature and general design 
of the Government, to draw those of another State be- 
fore the Federal tribunal in matters of controversy be- 
tween them, it is believed to be a question of no incon- 
siderable moment how far a provision for that purpose 
may be extended, without operating a greater incon- 
venience on the one side, than any rightful claim to 
such provision on the other side would justify. This 
question involves an estimate of the degree of interest 
which may constitute a proper subject of controversy 
between the parties litigant before such tribunal. It is 


believed that, in making this.estimate, the just rule of 


calculation is deduced from the following considera- 
tions, viz: 

The inconveniences to which the parties on one side 
will generally be subjected from attendance on a sin- 
gle court, sitting at one particular place in the State, 
contrasted with the situations of the State courts, so 
numerous and so dispersed, that almost every man 
finds one convenient to him; and the excess of costs 
and charges incident to prosecutions in the former, be- 
yond those which are incurred from prosecutions in 
the latter courts. 


From this view of the question, which presents itself 


to the Committee as a correct one, their impressions 


are, that matters of controversy between citizens of 


different States, which do not involve a very inconsid- 
erable interest to the parties, ought not to be subjected 
to the jurisdiction of the courts of the United States; 
that, where the interest involved is considerable, a pro- 
vision extending their jurisdiction to such cases might 
operate a degree of oppression to the parties on onc 
side, while those on the other side could derive no 
greater benefits than what are afforded by the State 
courts. If this be a well founded opinion, can subjects 
or citizens of a foreign State have a better claim to 
such provision? If neither the primeiples of the Con- 
stitution nor any sound maxims of distributive justice 
are favorable to the idea of extending the jurisdiction 
of the federal courts to controversies of minor import- 
ance between American citizens residing in different 
States, can those principles or maxims be more favor- 
able to such enlargement of jurisdiction as to similar 
controversies wherein aliens are parties? Every con- 
sideration opposed to such a measure in relation to the 
former cases, must resist that idea with at least equal 
force when applied to the cases last mentioned. No 
‘good reason, in the opinion of this Committee, can ex- 
ist in favor of recommending such a discrimination. 


Having contemplated this subject on general princi- 
ples, and having made the foregoing deductions, the 
Committee then directed their attention to the particu- 
lar situation of the petitioners, as stated in their me- 
morial. In respect tothe trouble and expense to which 
they allege their agents and themselves are exposed 
in prosecuting suits for the recovery of their debts in 
different courts of the Commonwealth of Virginia, it is 
to be remarked that, if the inconveniences suggested 
should be removed from them by the establishment of 
the tribunal they solicit, what would be the conse- 
quence? From their own showing, it is evident that 
a considerable number of individuals—a number much 
greater than their own number, together with that of 
their agents and those they represent, would be ex- 
posed to greater inconveniences, trouble, and expense, 


in attending court at one particular place, from many 
of whom that place would necessarily be very remote. 
To grant the prayer of the petitioners merely on this 
ground of complaint, would be to oppress a consider- 
able number of citizens for the accommodation of a 
much smaller number of persons who are not citizens. 
A principle which would justify this step is a sort of 
principle totally inadmissible by this Committee, as a 
rule by which to decide on what is just and proper. 

As to the allegation that they have frequently incur- 
red “entire loss of debts supported by such documents 
and principles as have in similar cases insured their 
recovery in the federal court,” the Committee would 
observe that, however such different decisions may 
have taken place, it is not admitted as a necessary in- 
ference, that the decisions complained of were not as 
just as those from which recoveries were obtained. 
And as to that part of the petition which complains 
that.some of the State courts are influenced by no 
“uniform course of decision,” in cases supported by the 
“same principles of law and evidence,” the Committee 
would remark that, if such be the fact, of which how- 
ever, no evidence has been submitted, the inconve- 
nience cannot be peculiar to the petitioners; it must 
extend to’all the citizens of the State who have contro- 
versies in the different courts. The Committee cannot 
perceive any propriety in making a provision for the 
scle purpose of meeting their especial cases. 

As another ground of complaint, it is stated that the 
courts of Virginia do not “in practice respect the de- 
cisions of the circuit and supreme courts of the United 
States,” in relation to British debts. While the Com- 
mittee think it proper to observe, that this part of the 
complaint is also unsupported, but by the mere alle- 
gation of the petitioners, they would remark at the 
same time that it is not deemed material to inquire into 
that circumstance, in order to make up their own opin- 
ion as to the competency of those courts to administer 
justice between the parties, in deciding the cases in 
question. 

In whatever point of view this subject is considered, 
this Committee perceive no just ground to disapprove 
of the policy which dictated the cxisting limits in the 
jurisdiction of the circuit courts, so as to deem it proper 
to recommend any extension of that jurisdiction, or the 
establishment of any other tribunal, to meet the wishes 
of the petitioners. They therefore submit the following 
resolution : 

Resolved, That the petitioners have leave to with- 
draw their petition. 


GEORGIA CLAIMS. 


The House resumed the consideration of the 
resolution reported the twenty-ninth instant, from 
the Committee of the Whole, on the Georgia 
Claims. 

Mr. Jacxson.—Mr. Speaker, I rise with some 
degree of reluctance to address you on the pres- 
ent occasion, not because I fear to give publicity 
to my sentiments on the question before the House, 
but from the assurance, that the length of time 
which this subject has occupied at the last, and 
during the present session of Congress, renders it 
most certain that no new view can be given; 
and more especially that the opinions already 
formed cannot be changed. I, would not now 
have risen but for the wish that inasmuch asa 
most extraordinary course has been pursued, and 
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a general denunciation of every man who dares, 
to favor the report on your table has been made, 
my reasons may accompany my vote, and I am 
willing that they together may form the criterion 
by which my political existence shall be decided. 
The reluctance I felt in rising is somewhat 
removed by the reflection, that the arguments 
urged on this floor are declared not intended to in- 
fluence the judgment of this House, but to control 
the public mind, by an avowed appeal to the peo- 
ple of the United States. Let the appeal be fairly 
made, and I fearlessly await their decision. For 
that purpose, I deem’it proper to offer my senti- 
ments, in order that they may accompany those 
of my two colleagues who have preceded me. 
Sir, lam decidedly in favor of the report of the 
Committee of Claims, and of course opposed to 
the amendment under consideration. Ido not 
on this occasion regret the absence of party spirit 
from these walls, which has been invoked by my 
colleague (Mr. Ranpoupy.) That party spirit 
which has been the bane of all Governments; 
that party spirit which, disregarding all the forms 
of justice, tramples its most sacred laws under foot, 
and presides without check or control over ques- 
tions relating solely to private property ; or which 
was displayed in the conduct of Jeffries, who ser- 
. Vilely prostrating his sacred functions to the pur- 
poses of ministerial vengeance, has justly excited 
the reproach and execration of posterity: and 
which, if cherished upon occasions like the pre- 
sent will tend to demolish the fair fabric of our 
Republican Government. I will not admit that be- 
cause a majority of this House are in favor of the 
claims, and desire a prompt decision without de- 
bate, it is evidence that “ unprincipled men have 
‘acquired the ascendency, and knowing them- 
‘selves to be in the commission of wrong they 
‘are silent.” Is my colleague aware of the extent 
of this doctrine? When unprincipled men, said 
he, acquire the ascendency, they aci in concert and 
are silent—silence and concert then are to him 
proofs of corrupt motive. Is this always a cor- 
rect position ? Does the gentleman recollect that 
measures were adopted a few years past without 
discussion, by my political friends in conjunction 
with him, who were silent, and united? | am un- 
willing to believe that such an inference can re- 
sult from an union of sentiment. In some in- 
stances we are unanimous in our decision of 
questions, on which no debate takes place; but I 
have never thought this was proof of the prostra- 
tion of principle ; nor can I suppose that the gen- 
tleman himself thinks so; even now we adopt 
measures advocated by him, and are nevertheless 
told that to act in concert is proof of corruption. 
Having premised that the inferences made by the 
gentleman were not correct, I will proceed to the 
investigation of the question before the House, 
viz: Are the claims under the act of 1795, entiiled 
to reference to commissioners for compromise 
and settlement, or are they not? My colleague 
(Mr. Ranpotea) says the persons who obtained 
the Jand from the Legislature of Georgia were 
guilty of a most detestable fraud; and the present 
claimants, pretending to be innocent purchasers 


without notice of fraud, are a set of hypocrites, 
undeserving the attention of Congress, or the 
commiseration of mankind. In support of this 
assertion he has quoted the Message of the Presi- 
dent of the United States, in 1795, to Congress, de- 
scribing.in terms of approbation the high charac- 
ter of its author—Wasnincron—whose memory 
I revere, and whose name I will teach my chil- 
dren to lisp, and venerate as the father of Amer- 
ican freedom, and who with Liberty were the two 
best gifts bestowed by Heaven upon our favored 
country! Wasuincron, my colleague says, gave 
notice to the nation, and published the rape of 
unhallowed hands upon the property of the State 
of Georgia. But, sir, if we examine the Message, 
and the proceedings of Congress upon the ‘ocea- 
sion, it will be discovered that no knowledge of 
fraud in the transactions of the Legislature of 
1795, were even known, or suspected; because, if 
any such information had been received, the 
known integrity of that virtuous man assures me, 
he would have communicated it; he would have 
opposed it with his best exertions, and give me 


| leave to say, deprecated it as much as any man 


can, The Message of the President, which the 
gentleman contends contains this ample notice of 
fraud to all the world, was sent to Congress on 
the 17th of February, and is to be found in the 
Journal of the second session of the third Con- 
gress, page 245. With permission I will read it. 

“ Gentlemen of the Senate and 

of the House of Representatives : 

“ I have received copies of two acts of the Legisla- 
ture of Georgia, one passed on the 28th day of Decem- 
ber, 1794, the other the 7th January, 1795, for appro- 
priating and selling the Indian lands within the terri- 
torial limits claimed by that State. These copies, though 
not officially certified, have been transmitted to me in 
such a manner, as to leave no room to doubt of their 
authenticity. These acts embrace an object of such 
magnitude, and their consequences may so deeply affect 
the peace and welfare of the United States, that I have 
thought it necessary to lay them before Congress.” 

In this Message there is nota single mention 
of fraud: but that the acts of Georgia might af- 
fect the “ peace and welfare of the United States.” 
The meaning of this was, not that fraud was 
committed in the sale, and known to the Presi- 
dent; but that the peace of the United States 
might be endangered by the sale. The country 
Was an important one, both in its extent and sit- 
uation; then in possession, and claimed by pow- 
erful nations of Indians; the magnitude of the 
prize might induce the claimants and others, de- 
riving titles from them, to make a desperate ef- 
fort to settle the country, and drive out the Indians. 
Hence the danger of a war with them, or, as the 
President expressed it, the fear that the “ peace 
and welfare” of the United States would be af- 
fected. 

Tae committee to whom this Message was re- 
ferred, reported on the twenty-third February, 
1795, as will be seen in page 260 of the Journal: 

“Mr. Nicholas, from the committee to whom was re- 
ferred so much of the Message from the President of 
the United States of the 17th instant, as relates ‘to the 
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disposition of the Indian lands, by the Legislature of| “Resolved, That all persons who, unauthorized by 
the State of Georgia, made a report; which was read | law, and with hostile intent, may be found in arms on 
and ordered to be committed to.a Committee of the | any lands allotted to or secured to the Indians by trea- 


whole-House to-morrow.” 


On the next day (page 271) the House resolved 
itself into a Committee of the Whole, and made 
somé progress. 2 
page 276,) the House again resolved itself into 
Committee of the Whole, and came to several 
resolutions, which were reported by Mr. Coss, 
and were ordered to lie on the Clerk’s table. Then 
follows the following motion : 

“ Resolved, That all persons who shall be assembled 
or imbodied in arms on any lands belonging to Indians, 
out of the ordinary jurisdiction of any State, or of the 


Territory south of the river Ohio, for the purpose of 


warring against the Indians, or of committing depreda- 
tions upon any Indian town, &c., shall be punished.” 

« Ordered, That the motion be referred to Mr. Sedg- 
wick, Mr. Madison, and Mr. Hillhouse.” 

In page 279, on the 26th February, the House 
considered the resolutions reported by the Com- 
mittee of the Whole on the preceding day; which 
were agreed to, as follows: 


“Ist. Resolved, That Congress will co-operate with 


On the 25th of February, (see | 


ties between the United States and any Indian tribes, 
shall, on conviction thereof, forfeit.a sum not exceed- 
ing dollars, and be imprisoned not exceeding 
months, unless it shall be in continuation of a pursuit 
to a distance not exceeding miles beyond the line 
of the particular Indians who shall have recently com- 
mitted murder, or may be carrying off captives or 
plunder.” . 

“The second resolution being again read, and 
amended at the Clerk’s table, was, on the question put 
thereupon, agreed to by the House, as follows: 

“ Resolved, That it shall be lawful for the military 
force of the United States to apprehend every person 
or persons found in arms, as aforesaid, and him or them 
| to convey to the civil authority of the United States 
| within some one of the States, who shall, by such au- 
thority, be secured to be tried in manner and form as is 
provided in and by the act, entitled ‘An act to regulate 
i trade and intercourse with the Indian tribes: Pro- 

vided, That no person shall be confined, after his arrest 
{ and before his removal, more than days?” : 


Here, then, is a faithful abstract of the whole 
| proceedings, evincive of the intention of the Pres- 


| 
i 


the President of the United States in giving due effect ! ident and Congress, and it most clearly appears, 
to all such Constitutional and legal means as he shall | that these proceedings had no-reference to any 


adopt and pursue to prevent the infraction of the trea- | 


ties made with the Indian trikes. 


«2d. Resolved, That it be recommended to the | 
Presidentof the United States not to permit treatics 


for the extinguishment of the Indian title to any lands, 
to be holden at the instance of individuals or of States, 
where it shall appear that the property of such lands, 


when the Indian title shall be extinguished, will be į 


vested in, or claimed by. particular persons: And that, 
whenever treaties are held for the benefit of the United 
States, individuals claiming rights of pre-emption: shall 
be prevented from treating with the Indians concern- 
ing the same; and that, generally, such private claims 
be postponed, to those of the several States, wherever 
the same may be consistent with the welfare and de- 
fence of the United States. 

“3d. Resolved, That the President of the United 
States be authorized to obtain a cession of the State of 
Georgia, of their claim to the whole or any part of the 
land within the present Indian boundaries. 

«“ Ordered, That the first and second resolutions do 
lie.on the table. 


, * Ordered, That a bill or bills be brought in, pursu- į 


antito the last resolution, and that Mr. Nicholas, Mr. 
Macon, Mr. Murray, Mr. Findley, Mr. Boudinot, Mr. 
Amés, and Mr. Sherburne, do prepare and bring in the 
same.” y 

“ Mr. Sedgwick, from the committee to whom was 
referred a motion of the 25th inst., respecting such per- 
sons as shall be assembled or imbodied in arms on any 
lands belonging to Indians, out of the ordinary juris- 
diction of any State or of the Territory of the United 
States south of the river Ohio, made a report; which 
was read, and ordered to be committed to a Committee 
of the whole House, to-morrow.” 


The next mention of this subject is in page 285, 
viz; on the 27th February, the House “ resolved 
itself into a Committee of ihe Whole, on the 
‘ report of the committee to whom was referred a 


£ motion of the 25th,” and came to the resolution 
contained in page 291: i 


fraud. The primary object and whole intention 
to be collected from them was to prevent the set 
itlement’ of the country by individuals, either 
| by waging war against the Indians, or extin- 
| guishing the Indian title; and to prevent a 
sale by Georgia, except to the United States, 
of their remaining undisposed of territory; for 
Georgia still had a large tract of land, after 
the passage of the act of 1795. But, says my col- 
league, Congress resolved to apply for the pur- 
chase of all the territory in question; and this is 
notice to the claimants who are now before us. 
Sir, the gentleman mistakes the resolution ; it. is 
“that the President of the United States be au- 
‘ thorized to obtain a cession from the State of 
‘t Georgia, of (mark the expressions) their claim 
‘to the whole, or any part of the land within the 
‘ present Indian boundaries.” Hereis a most sub- 
stantial distinction between the case put by my 
colleague, and the one stated in the resolve; it is 
not authorizing the purchase from Georgia of all 
or part of the territory in question, but of their 
claim to all or any part of the land within the 
Indian boundaries. From the whole of the docu- 
ments, it does appear that neither the President 
nor Congress knew there was fraud, or that any 
notice, express or implied was given; that the 
measure originated in corruption ; and it does not 
by any means appear that the present claimants 
had such notice. ae 

I will now examine that part of the memorial 
of the New England Mississippi Land Company, 
which declares that they were specially intended 
to be provided for inthe Convention between the 
United States and the State of Georgia ; and that 
the act of Congress contains a correspondent pro- 
vision. Upon this subject my colleague has as- 
serted, that they have “suggested an absolute, 
direct, and palpable falsehood.” If they were not 
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+ intended, they assert a falsehood ;.if they were, 
they do ‘not. A recurrence to the articles with 
Georgia; and to the act of Congress, will place 
this subject upon its proper. basis, and by them it 
will appear whether they were intended to be spe- 
cially provided for, or not. In the agreement 
with Georgia itis, among other things, declared, 
page:5, of the Message from the President of the 
United States, accompanying thearticle of agree- 
ment and cession, which had been entered into 
between the Commissioners of the United States 
and of Georgia, dated on the 26th of April, 1802, 
after the cession. of territory as described in the 
first-article, upon the express conditions therein 
stated, the first. of which conditions provides for 
the payment of the purchase money. The follow- 
ing additional provisions dre made: 

“ Secondly. That all persons, who, on the twenty- 
seventh day of October, one thousand seven hundred 
and ninety-five, were actua! settlers within the territo- 
ry thus ceded, shall be confirmed in all the grants 


legally and fully executed prior to that day by the former | 
British Government of West Florida, or by the Govern- | 


ment of Spain, and in the claims which may be derived 
from any. actual survey or settlement made under the 
act of the State of Georgia, entitled ‘An act for laying 
out a district of land situate on the river Mississippi, 
and within the bounds of this State, into a county, to 
be called Bourbon,’ passed the seventh day of Februa- 
ry, one thousand seven hundred and eighty-five. 

“ Thirdly.. That all the lands ceded by this agree- 
ment to the United States, shall, after satisfying the 
above-mentioned payment of one million two hundred 
and fifty thousand dollars to the State of Georgia, and 
the grants recognised by the preceding condition, be 
considered as a common fund for the use and benefit of 
the United States, Georgia included, and shall be faith- 
fully disposed of for that purpose, and for no other use 
or purpose whatever: Provided, however, That the 
United States, for the period and until the end of one 
year after the assent of Georgia to the boundary estab- 
lished by this agreement shall have been declared, may, 
in such manner as not to interfere with the above-men- 
tioned payment to the State of Georgia, nor with the 
grants hereinbefore recognised, dispose of or appropri- 
ate a portion of the said lands, not exceeding five mil- 
lions of acres, or the proceeds of the said five millions 
of acres, or of any part.thereof, for the purpose of sat- 
isfying, quieting, or compensating, for any claims other 
than those hereinbefore recognised, which may be made 
to the said lands, or to any part thereof. It being fully 
understood that, if the act of Congress making such 
disposition or appropriation, shall -not be passed into a 


Jaw within the above-mentioned period of one year, the į 


United States shall not be at liberty thereafter to cede 
any part of the said lands on account of claims which 
may be laid to the same, other than those recognised by 
the preceding condition, nor to compensate for the 
game; and in case of any such cession or compensa- 
tion, the present cession of Georgia to the right of soil 
over the land thus ceded or compensated for, shall be 
considered as null and void, and the lands thus ceded 
or compensated for, shall revert to the State of 
Georgia.” 

Here, sir, is a special provision « for the appro- 
priation of a tract,” not exceeding five millions of 
acres, for the purpose of satisfying, quieting, or 


compensating for any claims other than those 


| therein: before recognised, which may be made to 
ithe said lands, or any part thereof. Nothing can‘ 
be more clear or better settled than that the claims 
of 1789 and 1795, and’ especially those of 1795, 
wete specially intended by the articles of cession. 
If, however, we could doubtas to the meating. of 
the articles thémselves, it would be entirely dissi- 
pated on a reference to the report of the Com- 
missioners in page 25 of the same Message; speak- 
ing of the propositions of the claimants. under the 
act of 1795, which they deem inadmissible; and 
of their tile, which, they say, “cannot be sup- 
ported,” they add:° - ENE 

“ But they, nevertheless, believe, that the interest of 
the United States, the tranquillity of those who. may: 
hereafter. inhabit that territory, and various equitable 
considerations, which may be urged in favor of mostof 
the present claimants, render it expedient to ente? into 
a compromise on reasonable terms. ; 

“ Under this impression, a plan is respectfully sub- 
mitted to the consideration of Congress, which, although 
it does not give a full indemnity to every claimant, is 
believed, from such imformation as has been received, 
to give in the aggregate nearly as much as has been 
paid in the whole by all the present claimants. 

« As it is understood and generally agreed, that the 
five millions of acres reserved by the agreement with 
Georgia, constitute the fund from which the indemnity 
is to be paid, it is of primary importance, in order to 
guard against any depreciation, that the nominal sum 
in money, which may be offered.as an indemnity, should: 
not exceed what the sum may ‘be thought amply suffi- 
cient to discharge. The probable amount of the añntal 
sales, and the price affixed to the land by Congress, 
furnish the only data by which that sum can be deter- 
mined. The Commissioners have supposed that the 
sales could not reasonably ‘be estimated to yield more 
than three or four hundred thousand dollars annually 3 
and although it has been presumed that in opening a 
land office,the price of the land will, at present, be fixed 
at two dollars per acre; they have believed that it would 
be improper to assume the’ payment of any sum out-of 
the proceeds of the lands, which would: bind Congress 
not to reduce the price hereafter, if other considerations 
shall render that reduction expedient. 

“It is after having considered the subject in that 
point of view, that the Commissioners have been in- 
duced to submit the following propositions as the basis 
of a compromise. f 

“First. That so much of five millions of acres: as 
shall remain after having satisfied the claims of settlers 
and others, not recognised by the agreement with Geor- 
gia, which shall be confirmed by the United States, be 
appropriated for the purpose of satisfying and quieting 
the claims of the persons who derive their claims from 
an act of the State of Georgia, passed on the 7th day‘of 
January, 1795)” f 

They were specially intended by the Commis- 
sioners of the United States, who negotiated the 
treaty with Georgia; and this intention, as I have 
urged, plainly appears on the face of the treaty 
itself. The remaining branch of this inquiry is, 
Were they specially intended by the provisions o 
the act of Congress? On the third day of March, 
1803, the law upon this subject was enacted, and 
is to be found in volume 6th, page 273, of the laws 
of the United States, the 8th and 9th sections of 
which have reference particularly to this subject. 
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Sec. 8. And be it further enacted, That so much of | league ascribes to infamy and baseness, but the 
the five millions of acres reserved for that purpose by | faith which, for the honor of my country, I hope 
the articles of agreement above-mentioned, as may be ; will endure forever, and the honor which, co-ex- 
necessary to satisfy the claims not confirmed by that | tensive with our faith, will be the best patrimony 
agreement, which are embraced by the two first sections | we can hand down to posterity, at once their pride 
of this act, or which may be derived from British grants | and national glory. In support of the opinion I 


for lands which have not been regranted by the Spanish | 
Government, be, and the same is hereby appropriated 
for that purpose ; and so much of the residue of the said 
five millions of acres or of the net proceeds thereof as 
may be necessary for that purpose, shall be, and is here- 
by appropriated for the purpose of satisfying, quieting, 


: have formed, I refer to the articles with Georgia, 
! and the report of our Commissioners advising a 
| compromise ; and that the claimants should with- 
i in a given time register their titles, as also the act 
| of Congress making provision for the quieting 


| and compensating claims derived under any act, 


and compensating, for such other claims to the lands ‘ : 

of the United States south of the State of Tennessee, | or pretended act of Georgia. “Any act or pre- 
not recognised in the above-mentioned articles of agree- | tended act.” Here isa most explicit reference to 
ment, and which are derived from any act or pretended | the "95 claims.. The Legislature of that State, in 
act of the State of Georgia, which Congress may here- | that year, were.guilty of gross fraud and perfidy, 
after think fit to provide for ; Provided, however, that no | their act was repealed, expunged from the records 
other claims shall be embraced by this appropriation, ; of Georgia, and burned. It wascalled a pretend- 
but those, the evidence of which shall have, on or be- | ed act by the repealing Legislature, and it has 
fore the first day of January next, been exhibited by | never been contended. that any other act of the 
the claimants to the Secretary of State, and recorded ir | State was illegitimate. It is alluded to by the 
books to be kept in his office for that purpose, at the | appellation of pretended act, in as strong terms 
expense of the party exhibiting the same, who shall pay | as the English language can convey the idea; 


to the person employed by the Secretary of State for | and the ninth section, which I have read, holds 
recording the same, at the rate of twelve-and-a-half cents | 


for every hundred words contained in each document | 
thus recorded; nor shall any grant, deed, conveyance, 
or other written evidence of any claim to the said lands, 


derived, or pretended to be derived from the State of | 
Georgia, and not recognised by the above-mentioned | 


articles of agreement, ever after be admitted or consid- 
ered as evidence in any of the courts of the United 


States, unless it shall have been exhibited, and record- ; 


ed, in the manner and within the time above-mentioned ; 
and provided also, that nothing herein contained, shall 
be construed to recognise or affect the claims of any 
person or persons, to any of the lands above-mentioned ; 
and provided also, that no certificate shall be granted 
for lands lying east of the Tombigbee river, nor for land 
situated without the boundary lines established by treaty 
between the United States and the Choctaws, made the 
17th day of October, in the year 1802. 


“Src. 9. And be it further enacted, That the Sec- 
retary of State, the Secretary of the Treasury, and the 
Attorney General for the time being, be, and are hereby 
authorized and empowered to receive such propositions 
of compromise and settlement, as may be offered by the 


several companies, or persons claiming public lands in | 
the territory of the United States lying south of the | 


State of Tennessee, and west of the State of Georgia ; 
and report their opinion thereon to Congress at their 
next session.” 

` They were most certainly intended here; if 
they were not, the sections are sheer nonsense. 
Claims derived from any act, or pretended act of 
Georgia, are none other than the claims of 1795. 


My colleague, contending that the claimants 
have asserted a falsehood in their memorial by 
alleging they were specially intended to be pro- 
vided for—in which I trust Í have proven he was 
tmistaken—added, and they too talk of national 
faith and national honor as being pledged to make 
them compensation. Sir, I do not think with 
him that the appeal, thus made, is a prostitution 
of virtue and truth to vile purposes; but that na- 
tional faith and national honor are pledged to 
them—not the faith and honor which my col- 


out the assurance of a wish to compromise, by 
authorizing the Secretary of State, the Secretary 
of the Treasury, and the Attorney General, to re- 
ceive propositions from the several companies, or 
persons claiming lands. I repeat it, sir, I think 
| the faith of the Government is pledged to make 
a compromise with the claimants, if it can be 
done; if not, I ask why were the claimants re- 
quired to register the evidences of their titles, at 
| their own expense, in the office of the Secretary 
1of State? Why did we say to the State of Geor- 
gia, you must give us (remember we did not pur- 
chase it) five millions of acres of land to quiet 
| those and other claims, if we had no intention to 
allow any of them? Why did we passa law re- 
specting the compensation for claims under any. 
act or pretended act of the State of Georgia, if 
no claims whatever, under theact or pretended 
‘act of Georgia, were to be compromised and set- 
| tled? And why did we call upon the claimants 
i to incur a great expense in registering the evi- 
dences of their titles, and to. make propositions of 
compromise, unless we intended that they should 
, derive some benefit from a compliance? Unless, 
sir, Congress did intend to make some compro- 
mise with the claimants, this wasa language of 
deception, as it regarded the State of Georgia, 
unworthy of the American Government, and it 
was adding insult to injury, and expense to both, 
as it regarded the claimants. It declared in effect: 
“Commissioners of Georgia, we require five mil- 
lions of acres of land to compensate these and 
| other claims”—it is obtained. “Claimants regis- 
ter your titles at your own expense, or you will be 
barred”—this is done. Then, “speculators, swind- 
lers, public plunderers, begone! you have nothing 
to hope or expect from us.” Is this conduct 
dignified? Is it honorable? I trust it is not, 
and will not-be practised. My colleague alleges 
that the willingness of the claimants to take one- 
tenth of what they claim, is conclusive evidence 
| of the injustice of the claim. Sir, the claimants, 
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in theit memorial, state a sufficient answer to this | ist; and disappointed applicants, when others were 
argument: “the delay of justice is its denial.” | preferred from motives of favoritism, would be 
What rational expectations can they have to ac- | found ready to promulge the perfidious act. Con- 


quire a sufficient indemnity unless in this way ? 
They may indeed wait until the United States 
shall have disposed of the lands in question to 
some person hardy enough to purchase a disputed 
title,as until then they know they can have no 
opportunity to try their titles; and then the great 
expense of the law’s delay, and the multiplicity 
of suits necessary to obtain adjudications to the 


extent of their claims, will produce unavoidable ! 


ruin, There isanother substantial reason. They 
do not wish to contend with the strong arm of 
Government, and instead of their willingness to 
effect an amicable compromise operating as an 
evidence of the injustice of their claims, it affords 
a great proof of their magnanimity and patriot- 
ism. They consider themselves entitled to a full 
compensation, but, consulting the interests of the 
nation, they are willing toaccept a pittance. My 
colleague says, he last year proved that Georgia 
had no right to make a grant of the land in ques- 
tion; this is an immaterial point—it is, however, 
not conceded. I contend we have obtained a re- 
cognition of the justice and equity of the claims, 
and are bound to provide for them. The‘same 
goln, not satisfied with the arguments he 

as used, endeavors to make ita party question, 
and deplores the absence of party spirit.. Justice, 
Mr. Speaker, like’the dews of heaven, should be 
showered down upon all men indiscriminately. 
She soars above the horizon of political specula- 
tors, and disdains to be told of any distinctions ; 
and when she decides in favor of any man, it is 
because truth, immutable from the beginning of 
the world to the end thereof, is on his side, accom- 
panied by reason co-extensive with time itself. 
Tell me not then, when we invoke her aid, that 
this or that man is good or bad; she is blind to 
parties, but eagle-eyed to search out truth. What 
is it to me if the Postmaster General, who is one 
of the agents, has as many millions as would bal- 
ance the wealth of the Old World? If he isen- 
titled, fairly and honestly entitled to more, I will 
giveit. But his official powers scatter confusion ; 
men can be found, clothed with Senatorial honors, 
who will abandon them, and by accepting offices 
within his gift, prostrate themselves at his feet, 
and others are ready to receive the snug contracts 
he can bestow. Hence, if the measure which he 
advocates be adopted, it will be proof of “corrupt 
influence which “ scatters confusion.” Is the gen- 


tleman aware of the tendency of this doctrine ? ! 


The Executive recommends measures, and as the 
Executive has many valuable offices in its gift, 
presumed corruption may bé urged in all cases 
of their adoption; although, as in the case of the 
Postmaster General, the individual members never 
receive the smallest benefit from the power o 
appointment to office ; and although the national 
security, and the integrity of the members, forbid 
the imputation. i 

As to the contracts spoken of, the mode of dispo- 
sal is, to prefer the lowest bidder. The principal 
clerk in the Post Office Department is a Federal- 


sidering these circumstances, which are most im- 
portant checks, and that, notwithstanding the 
avidity with which the press seizes on occasions 
of supposed impropriety in the acts of the Gov- 
ernment, or any of its agents, not a single solitary 
case of malfeasance has ever been charged against 
this officer; Iam confident none has existed. And 
here allow me to add, that the friends of this mea- 
sure, whom my colleague has reduced toa level 
with ninety-five Yazoo men, have, quo ad hoc, 
the same security for their integrity, that the 
President- of the United States and the Commis- 
sioners have for theirs—they recommended what 
we approve, Yes, sir, this measure, which, if 
adopted, he declared, made usa party to a nefa- 
rious swindling—the approvers of fraud—the fel- 
ons who filch from the poor their support—which 
reduced us toa level with the corrupt Legislature 
of Georgia, in the year 1795, and made us patrons 
of a stupendous robbery—has been recommended 
by the President of the United States, and by the 
Secretary of State, the Secretary of the Treasu- 
ry, and the Attorney General. The President of 
the United States, in his Message to Congress at 
the second session of the seventh Congress, after 
speaking of the convention with the State of 
Georgia, which was then ratified, and of certain 
negotiations with the Indians, adds, “we are to 
‘view this position as an outpost of the United 
t States, surrounded by strong neighbors, and dis- 
‘tant from its support. And how far that monopol 
which prevents population should here be guard- 
ed against, and actual habitation made a condi- 
‘tion of the continuance of title, will be for your 
‘consideration. “A prompt settlement, too, of all 
‘ existing rights aad claims within this territory, 
‘ presents itself as a preliminary operation.” Re- 
member, sir, that this Message was made on the 
15th December, 1802; and the Message containing 
the convention with Georgia, and the report of 
the Commissioners, expressly mentioning all the 
species of claims, and particularly those under the 
act of 1795, bears date, the 26th of April, 1802, long 
before the delivery of the communication contain- 
ing the recommendation I have just read. 

And in page 25 of the report accompanying the 
Message I have quoted, (to wit, the Message of 
26th April, 1802,) the Commissioners say, in ex- 
press terms, they “believe that the interest of the 
t United States, the tranquillity of those who may. 
‘ hereafter inhabit that territory, and various equi- 
‘ table considerations which may be urged in favor 
| © of most of the present claimants, render it expe- 
| ‘ dient to enter into a compromise on reasonable 

“terms.” And who, sir, will bave the hardihood 

to say the President of the United States and 
€| these high officers of Government have been in- 
| fluenced by sinister motives? Jt is (says my col- 
league) the spirit of Federalism which unites us. 
Sir, I am young in years, and I am a child indeed 
in polities: If this be the spiritof Federalism, and 
with all my enmity to it, which I own has been 
very great, if it consists in complying with pru- 
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dent advice and honest engagements, in doing 
justice to thé unfortunate, and deciding on ques- 
tions of private right by the rules of universal 
law; I will receive it with open arms; I will 
cherish it, and hug it to my bosom with the affec- 
tion of a father for a long lost son returning to the 
paths of virtue. 4 

My colleague near me, (Mr. CLARK,) with the 
same liberality which characterizes his general 
conduct on this floor, has investigated the question 
of the legality of these claims and contended it 
‘was most clear that the parties have no species of 
legal right. Iam not disposed to go largely into 
this examination; the volume presented by the 
agents, which is called a “profanation of argu- 
ment,” is an able vindication of it; I will, however, 
notice some of his positions. In establishing his 
premises, he assumes certain facts as conceded, 
which are denied. in the most express and direct 
manner. First, that the claimants now before us 
had notice of fraud when they purchased the lands 
in question; this notice, he says, was unquestion- 
ably given by the Message of the President to 
Congress, and the proceedings in the House of 
Representatives. I have answered this assertion 
by a minute recapitulation of all the proceedings 
at that period ; and I deny that they either express 
or imply fraud or corruption in the remotest man- 
ner, “They had notice by the presentments of 
the grand juries in the State of Georgia.” Sir, I 
for one can declare I never saw those presentments 
in the newspapers; nay, farther, I never sawa 
Georgia newspaper, to my recollection, until I 
had the honor of a seat on this floor; they are not 
extensively circulated beyond the limits of the 
State; and the facts adduced by my colleague 
prove nothing. But (added the gentleman) here 
is presumed notice; facts, sir, always defeat pre- 
sumptions; it is not a principle admitted in law, 
because it was possible that the party might have 
obtained notice, the inference must be that he had 
notice. And how is the fact of notice or no notice 
to be settled? My colleague well knows that if 
the United States shall sell any of these lands to 
individuals, and the claimants do, as they indubi- 
tably will, contest the title, the proper process will 
be the action of ejectment; im which it is a prin- 
ciple, than which no one is better established, that 
the eldest grant must prevail. What then? why, 
sir, the settler will resort to a court of equity, 
whose province it is to relieve against fraud, and 
he will charge in his bill in chancery that his an- 
tagonist derived his title from the act of a corrupt 
Legislature, and that he purchased of the grantee 
with notice of such fraud. The answer, which is 
sworn to, expressly denies the notice, for, sir, the 
parties solemnly avow they had no notice of fraud 
or corruption when they purchased, and a know- 
ledge of their high characters leaves no doubt on 
my mind of its truth; and it is also a well settled 
rule in equity, that where the answer is responsive 
to the bill, it shall be conclusive, unless contradic- 
ted by two positive witnesses, or one witness, and 
strong corroborating circumstances. Where, then, 
is my colleague’s doctrine of presumed—implied 
notice? They are, said he, pendente lite purchas- 


ers; and here the gentleman must have encoun- 
tered a good old law maxim, that “a purchaser 
for a valuable consideration, without notice, has 
a good title,” unless he is a pendente lite purchaser. 
What, sir! pendente lite purchasers, when they 
derive their title from the law of an independent 
Leglislature! the grantees armed with its official 
records! the great seal of State affixed! a solemn 
acknowledgment of the receipt of payment in 
their possession! That it can be assimilated toa 
lis pendens between A and B, would indeed bea 
far-fetched supposition. If any suit was depend- 
ing, it was between the Georgians and their cor- 
rupt agents, for abusing the trust reposed in them, 
not for exceeding their powers. As well might it 
be urged, that, ifan individual give his agent full 
powers, and he sell his property at a shameful 
sacrifice, that a suit between such individual and 
his agent is to affect the property which he had 
power to sell. My colleague declares his willing: 
ness to make provision for such claims as shall 
appear to have originated in purchases without 
knowledge of fraud—these alone are the claims 
which I am willing to provide for; but we are 
solemnly assured by the applicants that they are 
all in this situation. Is this House competent to 
a due investigation of fifteen hundred claims ? 
Sir, the whole period of a session will be inade- 
quate to this object. It is to get rid of the great 
| difficulty which such an inquiry would impose, 
and more especially to remove beyond our reach 
the possibility of renewing the unpleasant discus- 
sion which this subject has produced, and which, 
i for the honor of my country, I hope will never be 
| witnessed again, that I am desirous to refer the 
| question as to the cases which are deserving of 
compensation, and the extent of it, to commis- 
sioners to be selected by the President, in whom 
the utmost confidence can be placed. My col- 
| league near me declared that no contract origi- 
nating in fraud can ever be rendered valid by any 
after transaction. I will prove to him an excep- 
tion to this rule in the laws and judicial decisions 
of the State to which he belongs; and this, sir, 
will be sufficient to show that the universality of 
the rule cannot be contended for. In Virginia, 
our laws declare that no bond given for a gaming 
| contract can be available in law; that money won 
at gaming may be recovered in a suit brought 
either by the party losing, or any other person 
who will sue for it; that all conveyances of land 
on that account shall be utterly void; yet, under 
this law, the High Court of Appeals have decided 
that where a party gave a bond for the payment 
of a gaming debt, and assured a third person in 
the presence of the obligee that it was good, end 
| he would pay it; which third person received the 
| bond by assignment, he should be ever afterwards 
incapable of claiming the benefit of the. statute, 

and that the debt should be paid. But shall be 

told by the gentleman, this is not a case. analogous 

to the one before us. In answer to this, I will 

say, it is not necessary that it should be; it isa 

strong exception to his rule, and that was what I 

engaged to have. l 
Mr. Speaker, strip this question of all extrane- 
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ous matter, aid what is it? Plainly this: The 
United States are appointed trustees by the State 
of Georgia; to dispose of a certain designated fund 
which belonged originally to Georgia, and by the 
claimants it is contended was ceded to others, but 
which Georgia denies was a legitimate act. This 
fund, as I have shown, cost us nothing; we are 
requested, nay, we have engaged to appropriate 
it for. quieting and compensating those claims 
thus contested; and to carry these engagements 
into execution, we are about to appoint commis- 
sioners of our own choice, with powers adequate 
to the object, and this act is denounced as a stu- 
pendous robbery, by an appeal to the people. Be 
it so. People of the United States, we invite 
your attention to this transaction; we confide in 
the purity of our motives, which are influenced 
by considerations of justice alone; and we rely 
on you for an approval of ourconduct. The per- 
sons whose claims are before us, are purchasers 
of land from the grantees of Georgia, for a valu- 
able consideration, without notice of fraud ; those 
from whom they purchased were in possession of 
the law of Georgia ratifying the sale of grants, duly 
executed with all the solemn formalities, and of 
receipts for the purchasc-money. Many of the 
claimants are among the most distinguished char- 
acters in the Northern States; they had held, and 
then held, important offices under the State au- 
thority, and had taken an oath to support the Con+ 
stitution of the United States; which declares 
that full faith and credit shall be given to the 
acts and judicial proceedings of the respective 
States; their inclination as well as their oaths 
inducéd them to give full credit to them. It could 
not be presumed by them that the Representa- 
tives of a sister State had been corrupted; and 
although the act of sale might have been indis- 
creet, and a bad bargain to the venders; they 
knew, also, that the Constitution prohibited the 
States from passing any ex post facto law, by 
which any title vested in others will be impaired. 
Under these circumstances, they ask that we 
should give them a part of the property set apart 
for satisfying their claims, or permit their right 
to be decided before the judicial tribunals of the 
nation; and to grant this request, is what the 
majority of the House of Representatives believe 
that justice, no less than sound policy, dictates; 
and this is what we have been told is a stupend- 
ous robbery. I rely on the policy of this meas- 
ure; that alone is sufficient, in my opinion, to 
warrant the adoption of this report. We can now 
quiet these claims by a portion of the five mil- 
lions; they may, if not quieted, recover fifty mil- 
lons by the decrees of our courts of justice ; this 
is a serious reason in favor of the policy of the 
measure. Last year, when, as my colleague al- 
Jeges, the press was gagged, and a virtual sedition 
law was in foree, he declared “let them get a de- 
t eree of the courts in their favor, let them take 
t possession of the property, and I will expend the 
‘Jast dollar in the Treasury, and sacrifice the last 
‘life in the nation to fight them out of the coun- 
í try.” [Here Mr. Rannoupn declared, loud enough 
to be heard, that he still said so.] 


pa en 


Mr. Jackson proceeded. The gentleman de- 
clares that he is still in the same mind ; that these 
principles are to be trampled under foot bya law- 
less soldiery. Is this true policy? God forbid 
that my colleague, whose influence in this House 
is equal to the rapacity’of the speculator whose 
gigantic grasp has been described by him, as ex- 
tending from the shores of Lake Erie, to the, 
mouth of the Mobile. should make the natio 
think so.*s: Sir, an enlightened and independet 
judiciary is the safeguard of the poor against the 
tyranny of the rich, it is the safeguard of the cit- 
izen against the tyranny of his Government. In 
England, sir, the virtue of the judiciary has, ex- 
ceptin a few instances, disgraceful to their au- 
thors, been the only refuge of the subject agaiñst’ 
the gripings of tyranny; the judiciary there has 


‘been the pride and boast of that nation, and has 


excited the eulogies of this. Our judiciary is the 
sheet anchor of safety against popular fury, or the 
more destructive though less violent attacks of 
usurpation. I look to it with veneration and re- 
spect, as the preserver of civil rights and civil lib- 
erty; but if it is to yield to the power of an army, 
and its deerees are to be reversed on the points 
of hireling. mercenary bayonets; then, indeed, 
naught remains of liberty but the name, a phan- 
tom not worth preserving. Tt is politic, in the 
language of the President, to compromise these 
claims; “a prompt settlement, too, of all existing 
claims within this territory, presents itself as a 
preliminary operation.” It is politic, sir, on every” 
ground; many eminent lawyers, alike superior to 
the quirks and quibbles of the law, as well as the 
heresy of making the law yield toa military force, 
believe in the legality of these claims, and if there 
is a pretext of law on their side, it will produce 
more injury than the value of the land they are 
willing to take. I speak experimentally upon this 
subject—ten millions of acres of land (by compu- 
tation) in the district I represent, are claimed by 
persons called the Indiana Company, by a grant 
from the Six Nations of Indians! In the year 
1744 a public treaty, under the regal authority, 
was held at Lancaster with those Indians, and at 
that time they ceded the whole of their title to 
all the lands within the chartered limits of the 
State. Some years afterwards, viz: in the year 
1768, as an indemnity toa company of merchants 
for goods forcibly taken by the Indians, they ceded 


[* The following is inserted by request:] Mr. Rax- 
botra having informed Mr. Jacxson that he had mis- 
apprehended what he said in debate on the Georgia 
claims at the last session, (which has never been pub- 
lished,) and Mr. R. having declared that what he really 
said was to the following effect, viz: “That if, when 
the Indian title to the lands in question should be extin- 
guished, and intruders, under the act of Georgia of 1795, 
should attempt a settlement contrary to law, (a reason 
urged by some in favor of compromise.) he (Mr. R) 
would extend the strong arm of Government, and drag 
them from the lands of the United States, would spend 
the last dollar, and sacrifice the last life, before he would 
submit to the usurpation :” Mr. Jacxsow has no hes- 
itation in admitting upon this information, that he may 
have mistaken Mr. R.’s expressions. 
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a large tract of land, bounded by the Laurel Hill, | 
on the east, the Pennsylvania line, on the north, 
the Ohio river, on the west, and the Little Kenha- 


wa, on the south, to Trent and others. In 1779, 
this company petitioned the Virginia Legislature 
to grant them some compensation; this they re- 
fused to do, and proceeded to pass sundry resolu- 
tions upon the subject, namely, that -this grant to 
Trent and his associates was null and void; that 
the exclusive right of pre-emption from the In- 
dians was vested in the Government; and that 
they would vindicate its rights to their utmost 
power. 
Soon after the Constitution was adopted, suit 
was brought against Virginia in the Federal 
court, and, in consequence of the amendment con- 
cerning the suability of the States, it was dismiss- 
ed. Various efforts were afterwards made hy the 
company to obtain some allowance, and, finally, 
they instituted a suit against us in the Virginia 
circuit court of the United States, which is now 
depending. I presume, from a reference. to the 
dates of the grants and the established rule that 
individuals cannot purchase the Indian title, every 
member of this House will join me in saying that 
there is no chance of success for. the company ; 
yet, sir, the District Attorney of Virginia, who my | 
colleague, on a former occasion, pronounced to be 
a gentleman of great legal learning, (which I also | 
admit,) has given an opinion in their favor, and | 
he, with other eminent lawyers, equally as learned 
as himself, are their counsel. ‘lhe effect of the} 
existence of this claim is, that a tract of country 
larger than Massachusetts, separated from the 

rovince of Maine; larger than Connecticut, New | 

ampshire, or Vermont; possessing the most sa- 
lubrious climate in the United States, a most fer- 
tile soil, and temperature second to none in the | 
Union ; situated, too, upon large navigable rivers; | 
scarcely contains thirty thousand inhabitants : 
and even now, in consequence of a renewal of 
the suit, our most valued citizens are abandoning 
their homes, which are sold for much less than 
their value, and removing to a country where no 
such dispute can annoy them. Sir, if we had re- į 
sorted to a compromise, which they sought and 
urged, the allowance of their utmost demand 
would have been much less than the injury we | 
have so sensibly felt. ae 

Mr. Speaker, having taken this view of the sub- 
ject, I shall, notwithstanding the claimants have 
been denounced as swindlers, liars, hypocrites, 
and accessaries to a stupendous robbery, which 
far outstrips the petty larcenies of the federalists, | 
vote for the reference of their claims to commis- 
sioners; because I believe their respectful exer- 
cise of a Constitutional right, the right of peti- 
tioning, is entitled to attention, and because I do 
not think they are base men, but abused in a cruel | 
manner, whose lives refute the charges made | 
against them; and if I were permitted to address | 
them upon the occasion, I would say, be not afraid 
of the shafts of slander, your characters are your 
shields; and I would add, in the language of a 
great man, who, after an attentive study uf hu- 
man nature, declared— 


« Be thou as chaste as ice, as pure as snow, 
Thou shalt not escape calumny.” 

Mr, Finptey said that he claimed the attention 
of the House fora short time; but from viewing 
the unusual turn some of the arguments had taken, 
and the nature of the subject, he found it a mat- 
ter of some delicacy to know how to proceed. He 
was opposed to the amendment under debate, and 
in favor of the resolution, but he observed some 
members, with whom he had generally voted, and 
for whose talents he had a high esteem, and in 
whose integrity he had the utmost confidence, 
take the other side with such ardent zeal, and in 
a modé of argument so unusual in public bodies, 
that on observing this he had hesitated, and had 
voted in the last session for the postponement 
which took place. He had done this in hopes 
that the House would in this session meet the 
case in a temper more becoming their own dignity 
and the importance and delicacy of the subject. 
In deciding on this case, they did not act solely 
in their. usual legislative character, which was 
to make rules for the future conduct of the citi- 
zens. In this case they were in the very delicate 
situation of both parties and judges. in addition 
to that of legislators—a situation always to be 
avoided if possible, and when it cannot be avoid- 
ed, it should be conducted with the greatest deco- 
rum. Awed by this situation, Mr. F. said he had 
again and again viewed the subject in every as- 
pect in which it presented itself to him, and ex- 
amined it by the rules of equity, of expediency, 
and policy, with as great attention as he had ever 
done any case on which he was called to act, and 
excited by the unprecedented attacks made on the 
motives and character of the members in opposi- 
tion to the amendment, when fair and candid ar- 
gument failed. For his own disinterestedness in 
the question, he would take the liberty of appeal- 
ing to the God of judgment, to whom he was to 
be accountable for the honesty of his decision in 
this and every other case, and on whose subordi- 
nate throne of judgment on earth he considered 
the House in the present decision to be seated 
and acting. So tedious an introduction was not 
usual to him, but on this occasion he thought there 
was a cause. 

By these circumstances he was convinced that 
on this occasion it was his duty to mention to the 
House, at least, some of the reasons for the vote 
which it was his duty to give on this question, but 
would give them in as few words as it was in his 
power, to render them intelligible to the House; 
for this purpose he thought a narrative of the facts 
was in the first place necessary. 

He said he would begin with the Message of 
the President near the close of the session in Feb- 
ruary, in the year 1795, informing Congress of 
the two laws made in Georgia, one in December 
and the other in the month of February, 1795, 
(the same Message mentioned by the member 
from Virginia, Mr. Ranpoiru.) The Message 
was referred to a select committee, of which he 
had the honor of being a member, with other very 


‘intelligent members from both South and East, 


(Mr. Nicnouas, Mr. Ames, &c.) It had long been 
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the opinion of men well informed that the title 
of. Georgia to the extent of territory she claimed 
was doubtful, and that it was too great for any one 
State to possess in connexion with the Federal 
Union. The old Congress frequently called on 
Georgia to make a cession of her unsettled ter- 
ritory, agreeably to the stipulations on which the 
Confederation was agreed to, but when Georgia 
did propose a cession, the terms on which it was 
made were rejected. Other States made cessions 
of lands to which they had no title, or else had 
appropriated the lands to individuals. before the 
cession was made; so that,on the whole, but a 
small quantity of land unencumbered came to the 
benefit of the United States. But to return: the 
committee in February, 1795, examined the title 
of Georgia as far as they had information, the 
bounds not being certainly known; the unsettled 
territory of Georgia was believed. to be larger 
than France or Germany, or any other European 
nation, except Russia, whose Asiatic dominions 
extend to the Pacific ocean; hence they conclud- 
ed that such an extent of territory possessed by 
one State, at the extremity of the United States, 
and bordering its whole length on the Spanish 
dominions, with which we were then in danger 
of a serious contest, it was the opinion of the com- 
mittee that every proper means should be used to 
induce Georgia to cede, in a peaceable manner, a 
proportion of that territory; and, as a first step 
towards obtaining this object, the.committee re- 
ported that the Attorney General should examine 
the titles of the State of Georgia and of the lands 
claimed. by the company from, the law of 1795; 
and they. further reported that. the President 
should be authorized to obtain a cession from the 
State of Georgia of the whole or part of the ter- 
ritory. 

It was not certainly known that there was a de- 
fect in the title of Georgia, but from the circum- 
stances of the small extent of that colony at the 
beginning, and in various extensions by different 
royal proclamations, &c., the title of Georgia was 
held in doubt. It is well known that the State of 
Georgia at first was pitched into the State of 
South Carolina, which for a considerable time 
granted titles for land south of the State of Geor- 
gia, and one degree of latitude which the United 
States claimed from the definitive treaty with 
Britain, was yet in the possession of Spain; but 
this the members of Georgia considered also as 
within the jurisdiction of that State. This being 
the case, the committee thought it prudent to 
make no mention of the supposed defect of the 
title of Georgia. The committee, and particu- 
larly himself, suspected that different laws enacted 
by that State for the sale of land, and particularly 
the recent sale of 1795, was encouraged by their 
own suspicion of a defective title, but they knew 
nothing of the bribery and corruption assigned as 
a reason in the year following, for annulling the 
contract; therefore it was, that no notice to the 
contractors that Congress doubted the title of Geor- 
gia was given. There was no precedent in the 
United States of a contract authorized by a Con- 
stitutional Legislative act being declared null and | 


void. by a succeeding Legislature. The power of 
decisions on frauds and corruptions, or the validi- 
ty of titles being vested in the courts of justice 
in all civilized: countries, such a decision could 
only be looked for: from that department; but 
neither a. judge who is stated to have been cor- 
rupted was impeached, nor any of the members 
indicted. If this had been done, warning would 
have been thereby given, and the title might have 
been called in question ; but it was not, nor is not 
yet done. Therefore, though by the report of the 
committee printed in the Journals, which few 
read, it was not published in the laws, which are 
more generally read and published in the papers, 
it might have been discerned that Congress. had 
some design of acquiring the sovereignty of some 
part of that territory, yet no man could infer that 
there was any intention to interfere with the legal 
appropriations of the soil, or to what extent the 
United States would claim or acquire the territo- 


‘ry. Therefore, it was justifiable to conclude that 


no public notice was given of any direct claim of 
the United States, either to the soil or sovereignty 
of Georgia. It is well known that the newspa- 
pers of Georgia circulate very little in the Mid- 
dle or Eastern States.. Though he read newspa- 
pers more than many others, he did not recollect 
ever to have seen a Georgia paper but with some 
of the members from that State with whom he 
then lodged; but though they and himself had 
disapproved of such an enormous sale of land, he 
heard no facts stated of fraud and corruption. He 
had heard, indeed, that several of the members 
had been the purchasers, but that had been the 
case in Pennsylvania and other States, of which 
he also disapproved, but could not prevent. . 

Mr. F. said, while the case was so situated, the 
New England purchasers, or long-legged specu- 
lators, did not, as his colleague (Mr. Lucas) had 
said, go to Georgia, but the long-legged contract- 
ors or speculators of Georgia, went above a thou- 
sand miles to Massachusetts, an old, thick-settled 
country, the citizens of which needed land for 
their families, (a country which annually sent 
forth numerous emigrants, who generally pur- 
chased inlarge quantitiesand settled in large bodies 
together,) and sold the land at seven or eight 
times the original price, by which they gained 
near $1,000,000 advance. They went with the 
patents from the State of Georgia, and the law, 
and probably the constitution of that State, in 
their hands. This, alone, was sufficient to encour- 
age purchasers among a people who needed land ; 
but this was not all. The respectability of the 
characters of the sellers was such as would rea- 
sonably induce an opinion, that they could not 
themselves be deceived, and would not deceive 
others. Among these were a very respectable 
judge of the Supreme Court of the United States, 
who had been a member of the old Congress from 
almost its commencement till its dissolution, for 
as long a period as the State constitution would 
permit, and had been an efficient member of the 
Convention which prepared the Constitution of 
the United States, and several State conventions, 
and a gentleman who was then, and both before 
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and after that time, a Senator of the United | Geòrgia of 1795, was so enormous as that, if that 
States, and many other very respectable charac- | State had been a separate and wholly independ- 
ters—who, however, he acknowledged, had by that | ent government, would have justified, in some 
act, forfeited the character they had formerly en-| degree, an agrarian law; and if the fraud and 
Joyed, and yet, strange to tell, neither before nor | corruption attested by ex parte testimony was 
after the annulling act, he could not call it a law, | true, would have justified the most exemplary 
as no such law could be made under the Consti- | punishment of those who suffered themselves to 
tution of the United States.. The sale was an- lbe corrupted, or who defrauded the Common- 
nulled ; but the judge said to have been corrupted, | wealth, and this would have proved a defect in 
nor the federal judge, was impeached, nor any of | the contract ‘itself; but no such thing appears to 
the members of whom it was testified that they | have taken place. The judge, who is said to have 
had received bribes, or were sharers in the spoil, | received $13,000 for his vote, was not impeached, 
were indicted, but still enjoy the confidence, as | nor the members who are said to have given, or 
much as they otherwise would have done, of that | received bribes, indicted. It appears to have been 
State. Not one of them were removed from | so contrived that the State, or citizens of Georgia, 
office, or in any official manner consigned to in- | should suffer no loss—that the loss and reproach 
famy, by the courts of that respectable State, or | should be transferred to people at the greatest 
by impeachment. possible distance. He gave credit, however, to 
The lands sold at Boston were yet in possession | the Legislature of Georgia, which met in the 
of the Indian tribes, and the Indian war but late- year 1796, for making an extraordinary exertion 
ly extinguished, while, at the same time, the lands | to free themselves from an extraordinary evil. 
in Pennsylvania were sold, the first rate at one | It was a laudable testimony against corruption 
shilling and sixpence; the reputed second rate— | and fraud, but no court of justice had. yet, by de- 
but in fact equal if not superior in quality and | ciding on it, acknowledged it to be law, and it 
situation—at one shllling the acre; and what re- | was too slow for warning others at a distance 
mained unsold to tlre old settlements, at sixpence: against titles originating under the law of 1795. 
and, in New York, still cheaper the acre 3 when The annulling law of 1796 had all the effect 
the Georgia purchase, with all its disadvantages, | that any citizen, at that period, could have wished. 
is stated and admitted to have been sold, rough Congress took possession of the government of 
and smooth, good and bad, and of which a large | the western parts of Georgia, the parts in which 
proportion 1s allowed to be bad, at something | the lands in question lay, and erected a territorial 
above fifteen pence an acre on the amount re- government, without the consent of that State, 
served. Certainly such a speculation, if it was | and passed a law authorizing the President to 
one, was such as he would not have had any share | enter into a negotiation with Georgia on the prin- 
in, and therefore no proof of the superior cunning | ciples of compromise, for the right of soil. The 
ascribed to them by his colleague and others. compromise eventually succeeded, and an act of 
Mr. F. said that, so far, the bargain and sale | cession took place between the United States and 
were fair and legal; whether it was a good har- | the State of Georgia. In this act of cession, or 
gain or a bad one, was the look-out of the pur- | convention, it was provided that the claims in 
chasers; if it was a bad one, Government would | the counties of Bourbon and Washington, border- 
have given them no relief. Had nothing extra- ing on the Mississippi river, &c., should be protect- 
ordinary, or out of the common road, taken place, | ed, and that five millions of acres, or part thereof, 
he believed the attention of Congress would never should, by the United States, be applied to satisfy, 
have been called to the subject. Soon, however, | quiet, or compensate, the claims now before the 
after this contract was made, the Legislature of | House, and that if they were not so applied, they 
Georgia declared the contract, and the law under | should revert to the State of Georgia. 
which it was made, to be void or annulled; and) On these conditions, Mr. F. said, did Georgia 
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in a short time after, a convention of that respect- | surrender her right of soil. Agreeable to these 
able State disapproved of the constitutional act of | conditions were the Commissioners of the United 
the Legislature; but as long as we pay respect to | States authorized to make and receive proposals, 
Constitutional obligations and the distribution of | but the Commissioners were not authorized to 
the powers of Govern ment, and as long as we re- | conclude the agreement, they did report to Con- 
spect the Federal Constitution, which expressly | gress, and in that report, they state that the claim- 
asserts that no ex post facto law, or law impairing | ants cannot, in their opinion, recover by law. 
the obligation of contracts, shall be made, we| This is well founded, because no action can be 
must agree that one session of a Legislature can- | brought against the United States, nor, since the 
not annul the contracts made by the preceding | amendment made to the Constitution respecting 
session. If that could be done, the patent for his | the suability of States, against a State. There- 
own plantation might also be set aside, for he ac- | fore this fund, viz: the five’ millions of acres, set 
knowledged it is worth more now than the price | apart by the convention of Georgia, to quiet, sat- 
that he paid for it. This doctrine had never been isfy, or compensate these claims, must be either 
entertained even in the Revolutionary period. ‘applied to that purpose, or revert to the State of 
At that solemn period, all contracts were pro-; Georgia, or the faith of the United States must 
tected. be sacrificed. : 
Mr. F. said that he cheerfully acknowledged | Mr. F. said, that from this view of the subject, 
that the amount of land sold under the law of | he had made up his mind tó vote in favor of the 


1085 


“HISTORY OF CONGRESS. 


“1086 


January, 1805. 


Georgia Claims. 


H.orR. 


report of the Committee of Claims. That he 
had not made up his mind lightly, that he had 
been prepossessed against it, but it becoming his 
duty to decide, he had thrown aside these prepos- 
sessions, and examined the-case with all the cool- 
ness and deliberation of which he was capable, 
and would give his vote, as he had made up his 
mind, without consulting or relying on the opin- 
ions of others, for he was responsible only for his 
own opinion. 

To this, however, he had heard objections of a 
kind, and delivered in a manner, which should 
receive no answer from him. He would, how- 
ever; take notice of some made. by. his colleague, 
(Mr. Lucas.) He had said, that as the land sold 
had been estimated at a little. above 20,000,000 
of acres, and that the second-hand purchasers 
claimed 40,000,000 of acres, and the Commission- 
ers had made the estimate at 35,000,000 of acres ; 
that this was a proof of fraud. on their part, and a 
sufficient reason for refusing their claim. He said 
he would beg leave to inform that gent 
even in the State where he lived, many surveys 
had much more land than was named in the pat- 
ent, and the owner would hold the land without 
being subject to any imputation of fraud. That 
the sales now in question, and prior sales by the 
State of Georgia, not being sold by actual admeas- 
urement, but by natural boundaries, closed by 
parallels of latitude, it was impossible to estimate 
the amount with accuracy, and that. it was the 
duty of the seller as much asthe - purchaser, to 
take care that the.éstimate was correct, and that, 
let the mistake be. where it would, it was by no 
means chargeable to the second-hand purchasers ; 
the purchasers to whom bribing the Assembly of 
Georgia could not be imputed, as they resided at 
above a thousand miles distant, and never went 
to Georgia to make a speculation. 

Mr. F. said, that on reflection, the acute dis- 
cernment of his colleague would convince him 
that the claim of the Wabash company, for con- 
firmation of their purchases from the Indians dur- 
ing the royal Government, and others which he 
‘had introduced, that were contrary to the rules of 
that Government, or speculations which he now 
informs us are making with the Indians further 
to the westward, had not the least analogy to the 
claim in question—that this was so evident as to 
need no explanation. He further observed that 
his colléague’s, argument drawn from the char- 
acter he was pleased to make for the people of 
New England, was irrelevant to the question, 
and that at least with respect to land speculations, 
was not founded in fact. If he took the character 
of those people from the seafaring men who made 
their living by trading along the southern coasts, 
that character would by no means apply to citi- 
zen farmers of that country. 

Such addresses had been openly made to party 


| 


spirit, and to the motives and virtue of the mem- | 


bers, as were unbecoming public bodies, and un- 
precedented. In this country, we were in the 
habit of believing that men who took a solemn 
oath to serve the public faithfully, might differ in 
their opinion, but that they would stiil vote agree- 


able to their convictions, especially when they 
had no interest in doing otherwise; but, on this 
question, they were called on to rescue their char- 
acters from the charge of corruption and impure 
motives, and the Legislature turned into a court 
of inquisition. In support of this unusual mode 
of argument, his colleague had, with numerous 
repetitions, said that he would not act in that 
House otnerwise than he would do out of doors, 
and that he would not act in the House in such a 
manner as he would blush for out of doors, &c. 
Mr. F. said he would assure his colleague, that in 
this they were agreed, and so he believed were 
all the members of the House; but, as this. was an 
insinuation that the gentlemen ascribed this puri- 
ty peculiarly to himself, to correct that impres- 
sion he would assure him that. he. would also act 
in this House, as he would do out of doors, and 
that he would act such a part as never would lay 
him under the painful necessity of blushing in 
secret ; in a situation where temporary popularity 


leman that} could give no relief to a wounded mind. He 


wished it still to be understood that he sincerely 
believed that other members would vote differ- 
ently with the purest intentions; but these mem- 
bers being honest themselves, did not impute, nor 
even insinuate, a suspicion of dishonesty, in those 
who differed from them in opinion; doing so, in- 
deed, looks so much the worse when it is charged 
on those who are acknowledged to be the major- 
ity of the representation of the United States. 
For his own part, he would not think himself jus- 
tified in applying such arguments against the 
smallest minority he had ever scen in a public 
body. 

M. F. said, from a long opportunity of obser- 
vation, he believed that the people of New Eng- 
land were the least skillful or the most simple 
of any people in the United States, in their pur- 
chases of land, and that in endeavoring to ac- 
count for this, he thought he had found sufficient 
data. Their country was long settled; in the 
present generation, there had been few, if any, 
contests about original titles. They well knew, 
that in sales between one man and another, there 
might be fraud, but that Governments should issue 
fraudulent patents, or grant titles on which dis- 
putes might afterwards arise, was a circumstance 
with which they were unacquainted. He well 
knew that about the same time that this purchase 
was made, land-meddling swindlers went from 
Pennsylvania with bundles of deeds for land, and 
the law agreeably to which they were made, and 
sold them in Massachusetts.. Indeed, the land 
was not settled, but sold to individuals or compa- 
nies. The people in the old settlements had no 
suspicion, because they had no experience of a 
vast body of land, at least six counties in Penn- 
sylvania then unsettled, being at the same time 
appropriated to others. ‘They purchased the fraud- 
ulent deeds, and many of them moved their fam- 
ilies into the wilderness, and sat down on heavy- 
timbered land, reputed to be dear of the clearing, 
and, after they had spent their strength and en- 
dured incalculable hardships, found that the land 
was not their own, but the property of some Pena- 
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sylvania or foreign companies, or other land job- 
bers. He was informed of this peddling or swind- 
ling business -by the then members. from Massa- 
chusetts, who inquired of him for information; 
he informed them that the whole business was a 
fraud; that all the land in question had been sold 
long before, though not settled, and he advised 
them to inforîn their people.. They did so, and 
put a stop to this mischievous business. But after 
they had paid the swindlers, and cleared the 
heavy beach-woods, to make a living, they were 
ejected; and, no doubt, after paying their money 
and spending their labor, they were averse to giv- 
ing up their residence; but, he understood by the 
newspapers, that they were making overtures to 
the legal owners for the purchase of the titles. 

The lease of the Wyoming settlers from Con- 
necticut in Pennsylvania, which had given so 
much trouble to that State, and to whose claims 
he had been opposed, and had assisted in making 
laws against them, he considered as a proof of the 
observation he had made; they hdd rashly con- 
fided in a claim of the Connecticut government 
to part of Pennsylvania, and before that claim 
was decided had made purchases, and removed 
their families to the land they had purchased un- 
der that claim; they had defended it against the 
Indians, by whom many of them had been butch- 
ered in a most shocking manner; and they had 
resisted the laws of Pennsylvania, even after judg- 
ment was finally given against the claims of Con- 
necticut by a court appointed for that purpose by 
the old Congress. They defeated even some laws 
expressly made for their advantage, and con- 
tinued to live in poverty and uncertainty; long 
since this contest, they might have taken lands in 
that State agreeably to law, on very easy terms, 
and have lived undisturbed. In all this contest, 
during more than forty years, they have given a 
continued testimony of simplicity with respect to 
claims and titles for land, and, at the same time, 
however, they have set a notable example of per- 
severance under the greatest difficulties, occa- 
sioned by a savage war, and sometimes from an 
armed force from Pennsylvania. The proprietary 
government of that State never proposed to quiet 
these settlements, as had been done with intruders 
from other States, it having previously granted 
the land to others, but their obstinate persever- 
ance has had its effect. After trying various and 
sometimes inconsistent methods, Pennsylvania 
has found it best at last to quiet their settlements 
on moderate terms, and for this purpose, to pur- 
chase the rights of the original purchasers from 
the proprietary government. 

It had been objected to him by another of his 
colleagues, that he had himself voted for the re- 
peal of a contract in the State Legislature; from 
his knowledge of that gentleman’s candor and 
discernment, (Mr. Greee,) he knew he would 
not have made this observation, if he had exam- 
ined the case. Mr. F. said, in the course of a 
longer life than was common to many, at one 
time or other, in all the various public bodies, 
which instituted or conducted republican Gov- 
ernments, he had given some votes which he re- 


T 

gretted, and many which he would not give 
again, If he had the opportunity; and he would 
never admit that a member was inconsistent for 
changing his opinion on better information. For 
what purpose is all our painful studies and weari- 
some debates, but to inform our judgment; and 
of what use is this information if we cannot take 
advantage of it for the public good. And if we 
have voted wrong, if we cannot correct ‘it by 
changing our vote, we ought to prevent all dis- 
cussions, all reading and study, and become mere 
machines. . But though he advocated this right, 
he did not need it-on this occasion, nor for’ his 
vindication against the charge of inconsistency. 

The Bank of North America, the first bank in 
the United States, not chartered by the old Con- 
gress, which had no Constitutional authority to 
grant charters; but the situation of the United 
States, at that period, justified an extraordinary 
exertion. Congress, however, well knowing their 
own want of power, recommended to the States 
also to grant charters to the’bank. The State of 
Pennsylvania granted a charter; other States re- 
fused to do it. The bank was put in operation. 
In 1784, a new company applied fora charter; 
the Bank of North America, the only one at that 
time in the United States opposed it, although 
‘parties were heard by counsel before the Legisla- 
ture, but the decision on the question was post- 
poned. In 1785, the question was taken up; the 
bank company was again heard by counsel in 
favor of their exclusive monopoly, without limit- 
ation of time ; the incorporating law was repealed, 
and afterwards, a new charter was granted fora 
limited time, and with such restrictions of the 
monopoly as has permitted the operation of other 
banks in the State of Pennsylvania, and other 
States. This, however, was a charter of privi- 
leges, which, in free: Governments, are always 
subject to the discretion of the Legislature; no 
price is paid for them, and the privilege may be 
always withdrawn when the public good requires 
it. But the claim before the House is of quite a 
different nature ; it is a transfer of property by a 
competent authority, for which a more valuable 
consideration had been received by that State 
than for any sale of lands by that State, before or 
since that time, and the present claimants, on 
the faith of Government, had their purchase at a 
stiil much higher rate. 

Mucn had been said about the extent of the 
purchase by the original grantees, and the corrup- 
tion of the Legislature, but that was not before 
the House. The condition of the convention be- 
tween the United States and Georgia was, that 
not 40, nor 33, nor 21,000,000 of acres, should be 
given to satisfy those claims, but that 5,000,000 
of acres, or some part thereof, should be given, 
but 5,000,000 of acres is by that convention vested 
in the United States as a deposit for that: purpose, 
and if not so applied, the deposit is to be returned 
to the State of Georgia; these are the facts on 
record, and if the record is true, the assertion so 
boldly made, that those who voted in favor of the 
report of the Committee of Claims were putting 
their hand into the public purse, that it was pub- 
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lic. robbery, &c., was not.only unfounded, it was 
mere declamation. He would vot say for what 
purpose. It was not the property or purse of the 
United States, but a deposit put in the hands of | 
the United States for the very purpose for which 
tha resolution before the House proposes to ap- | 
ply it. f 

Mr. F.. said, that this was not only the opinion 
of the Committee of Claims, but of the Commis- 
sioners of the United States, who had the best 
opportunity of understanding the subject, and 
whose talents and integrity, it will be admitted, are 
not inferior to that of any member on this floor, 
and, in their words, he would conclude. In their 
report they say, that “the interest of the United 
t States, the tranquillity of those who may here- 
t after inhabit that territory, and various equitable | 
considerations that may be urged in favor of 
© most of the. present claimants, render it expedi- 
‘ent to enter into a compromise on equitable 
f terms.” 

Mr. Greea.—I rise, Mr. Speaker, to congratu- 
late the House, on the question being at length 
brought within such narrow limits. The valid- | 
ity of the title appears to be nearly abandoned, 
and the advocates of the resolution seem now dis- 
posed to rest its defence almost entirely on the | 
ground of expediency. For my own part I have 
always felt satisfied with the report of the Com- 
missioners, so far as it respects the. question. of 
title. They have investigated the subject with 
more diligence and attention than can well be 
bestowed on’ it by members of this House, and 
being men distinguished for their abilities and of 
high official standing, their opinion, certainly, 
should have great weight. That opinion, as re- 
corded in their report, is, that the title of the claim- 
ants cannot be supported. In this opinion I most 
heartily concur, for I can never be induced to be- 
lieve that an act so marked with fraud and cor- 
ruption as the act of Georgia, under which the 
claimants pretend to derive their title, has been 
fully proved to be, can vest a title either-in law or 
in equity. l 

The question of title being given. up, any re- 
marks respecting the weight that ought to attach 
to the rescinding act passed by the Legislature of | 
Georgia, in 1796, will be.unnecessary. On that 
part of the subject'I will only just observe, in re- 
ply to. one of my colleagues (Mr. Finptey,) who 
has stated that act to be without precedent, and 
that one Legislature cannot repeal an act of a 
preceding Legislature where it involves a con~ 
tract, that there is one instance at least of such | 
an act, and that instance is in the State in which | 
he and l live. The case to which I allude, is an 
act passed by the Legislature of Pennsylvania, | 
for repealing the charter of the Bank of North 
America. This act, if I am not mistaken, was 
passed when my colleague was a member of the 
Legislature, and I believe received his support. 

But, leaving the question of title, good policy, 
say gentlemen, requires us to pass the resolution. 
In this sentiment, they and the Commissioners | 
appear to unite. The Commissioners acknowl- į 
edge that the title of the claimants cannot be sup- | 
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‘promise, by stating “ that the interest of the Uni- 


| promise with individuals, 


ported, and yet undertake to recommend a com- 


“ted States, the tranquillity of those who may 
t hereafter inhabit that territory, and certain equi- 
‘table considerations which may be urged in 
‘ favor of most of the present claimants, render it 
‘ expedient to enter into a compromise on reason- 
‘able terms.” Now, I would ask, how is the in- 
terest of the United States to be promoted by 
giving five millions of acres of land to persons 
acknowledged not to have a good title in law, 
and none in equity? If our interest is to be pro- 
moted in this way, we may soon get rid of all 
our land, Claimants will not be wanting, if it is 
to be got for asking. 

With respect to the equitable considerations 
which have been urged so strenuously in favor of 
the present claimants, I must acknowledge they 
have not appeared to me so very forcible. The 
innocence of the claimants has been painted in 
strong and glowing colors. They have been rep- 
resented, not only as innocent, but innocent through 
ignorance. One of my colleagues, in particular, 
has dilated largely on this idea, and applied it es- 
pecially to the New England purchasers. In evi- 
dence of this, he has referred to the case of the 
Connecticut intruders in the State of Pennsylva- 
nia. But in this allusion he was certainly ex- 
tremely unfortunate. The case might be cited to 
prove.a pan exactly the reverse. The fact 
is, that these intruders have for many years,. by 
their superior skill and address, held their lands 
in defiance of the State; and, from appearance, I 
believe will continue to hold them, without mak- 
ing any compensation to the State; and this in- 
stance may serve to show the impropriety and 
inefficiency of governments pretending to com- 
The measures pursued 
State of Pennsylvania relative to these 
have generally been of this description. 
advantage to the State, 


by the 
claimants 
They have produced no 
and have always been converted by the intruders 
into: arguments in favor of their claims. I do 
know of one case that goes far to prove that there 
are some persons in the Eastern States extremely 
uninformed in matters relating toland. The case 
to which I allude is recent, having occurred but 
a few days ago. A petition was presented by a 
gentleman from Vermont, signed by a number of 
persons, praying to be permitted to form a settle- 
ment on the public lands lying Northwest of the 
river Ohio. On a motion for referring it to a 
committee, a member from the same State rose 
and opposed the reference, assigning as a reason, 
that if the petition should so far receive the coun- 
tenance of the House as to be referred, the peti- 
tioners would instantly commence the sale of 
rights. Now, if there are people so extremely 
ignorant as to purchase rights of this description, 
they certainly ought to be pitied. But will any 
person say that the present claimants belong to 
this class? No, sir; they are men experienced 
in business, by all accounts well versed in trans- 
actions relating to land, and as little liable to be 
imposed on as perhaps any equal number of per- 
sons that could be selected. 
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But it is said they could not have knowledge of 
the circumstances under which the act of Geor- 
gia of 1795 was passed ; that they became pur- 
chasers before such information could possibly 
reach them. This certainly cannot be seriously 
insisted on, Will gentlemen look at the deeds 
conveying the titles, and then say the purchasers 
had no notice? Evidence, if not of the fraud, at 
least that there was something wrong in the busi- 
ness, is stamped on the very face of all the con- 
veyances. In the report of the Commissioners it 
is stated “that all the deeds given by the com- 
í panies, as well as the subsequent deeds, with 
t only two or three exceptions, not only give a 
‘ special instead of a general warrantee, but have 
‘also a special covenant, in the following words: 
 Andlastly, it is covenanted and expressly agreed 
‘and understood by-and between the parties to 
€ these presents: that neither the grantors afore- 
‘ said, nor their heirs, executors, or administrators, 
‘shall be held to any other or further warrantee, 
“than is hereinbefore expressed, nor liable to the 
‘ refunding of any money in consequence of any 
‘defect in their title; from the State of Georgia. 
‘if any such hereafter there should appear to be.” 
And this notice is rendered still more express and 
forcible by a reference to a proviso in the act of 
1795, in the following words: “And provided 
‘further, that this State and the government 
‘ thereof, shall at no time hereafter be subject to 
‘any suit at law or in equity, or claim or preten- 
‘sion whatever, for, or on account of any deduc- 
f tions in the quantity of the said territory, or for, 
‘ or on account of the amount of the purchase- 
‘money to be paid as aforesaid, by any recovery 
‘which may or shall be had on any former claim 
tor claims whatever.” This clause is contained 
in a printed pamphlet laid on the table, which, 
though not official, is presumed to be correct. 
Surely it cannot be contended that such convey- 
ances did not of themselves give sufficient notice 
that there was a risk, that there was a defect, or 
some imperfection in the title; and is Govern- 
ment now to be asked to insure against all risks of 
this description that adventurers, stimulated by 
an immoderate thirst of gain, may be disposed to 
run? I trust not. i 

Another reason suggested by the Commission- 
ers in favor of a compromise, and on which great 
stress has been laid in this argument, is the ten- 
dency it is presumed it will have, to secure the 
tranquillity of those who may hereafter inhabit 
that territory. - If passing the resolution would 
produce that effect, I acknowledge the reason 
would be a powerful one. But what ground is 
there for believing that it would produce such 
effect? Can it be supposed, in the nature of 
things, that any men possessing a legal title for 
fifty millions of acres of land would: surrender 
their rights, and accept of five millions? The 
“supposition is too wild to obtain credit. The 
claimants, I take it, have something in view very 
different from a compromise. They will not give 
up their pursuit without a judicial decision. Con- 
scious that their title will not stand the test, they 
want to fortify it by an act of the Legislature. 


‘tion to the claim. 


That this is their scheme, I infer not only from 
the nature of ‘the case, but from a written docu- 
ment [hold in my hand, signed by a person styling 
himself the agent of the Tennessee Company. 
This memorial was laid on the table two years 
ago, but never having been withdrawn by the 
party, it is to be considered as expressive of their 
determination at this moment. This agent states 
that he considers the title of the company he rep- 
resents to the lands they claim, as a good and 
sufficient title, and prays Congress to point out 
some mode by which they may be enabled to ob- 
tain-an early judicial decision. This is the plan. 
Some of the claimants are to press for the act 
authorizing the compromise, but as some will re- 
fuse entering into it, none will consider themselves 
bound, and of course the act will remain unexe- 
cuted, but will be a great point gained by the 
claimants, inasmuch as they can plead it as an 
argument in favor of their title when it comes 
under legal discussion. This may happen when 
the Indian title to these lands is extinguished, and 
settlements arecommenced under rights obtained 
from the United States. The claimants, if they 
see proper, may then bring their ejectments and 
obtain a trial. 

The value of the land I consider as of no great 
importance. I have always viewed the whole 
cession as a bargain by no means favorable to the 
Government. Ina pecuniary point of view I do 
not think it will be found so. Good policy, how- 
ever, under existing circumstances, might have 
dictated the propriety of accepting it. My ob- 
jections, therefore, do not depend on the value 
of the property or on any supposed injury or 
loss Government might sustain by giving it up. 
I am opposed, ‘because I believe the resolution 
will fail in accomplishing the object intended 
to be produced by it; because I believe it will 
have an improper influence on judicial decis- 
ions, should such decisions ever be had on the 
case of the claimants, and because of the ab- 
horrence’ I feel against the fraudulent and cor- 
rupt act under which the claimants pretend to 
derive their title. I cannot vote in favor of any 
measure that‘will have the appearance of giving 
any countenance or sanction to suchan act. Un- 
der my present impressions, therefore, I must vote 
in favor of the amendment, and whether it suc- 
ceeds or not, I shall ultimately vote against the 
whole resolution. 

Mr. Roor began by observing that he should 
not undertake a lengthy and elaborate discussion 
of the merits of this claim. He was not disposed 
minutely to inquire into the legality or equity of 
the claims derived under the act of Georgia of 
1795. Although he believed that the New Eng- 
land purchasers were entitled to recover, both in 
law and in equity—that the fee of the lands in 
question was vested in them beyond any legisla- 
live control, yet as they had offered terms of com- 
promise; and as gentlemen have inclined to put 
the issue upon the expediency of the measure, he 
should chiefly confine himself to the answering of 
such objections as he had heard offered in opposi- 
He said that he had listened 
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attentively during this debate, and the first objec- 
tion’ which possessed any claim to. argument, fell 
from ‘the first gentleman from Virginia, (Mr. J. 
Ranpotpa.) The objection is this: that the 
New England Company wére purchasers with 
notice—that is, that. they had notice of the fraud 
before they became purchasers; that they knew 
the sales by Georgia were void, and, purchasing 
with their eyes open, they must sustain the loss; 
and how, he inquired, has this notice been shown ? 
By whom and on whom has it been served? . The 
gentleman from Virginia who first spoke on this 
question has, to be sure, referred us to the Presi- 
dent’s Message of the 17th of February, 1795, and 
this-he is pleased to denominate a notice. It may 
be'a notice for aught I know, but surely it did not 
satisfy even: Congress, much less the citizens of 
Boston, that the act of Georgia was passed in 
fraud; was ab initio void, or that a subsequent 
Legislature would annul the grant. That Message 
did notify Congress that Georgia had passed a 
law for selling a part of her vacant lands, and ex- 
pressed some apprehensions for the future peace 
of the United States. [Here Mr. Roor read the 
President’s Message of the 17th February, 1795, 
and inferred, from the Message itself, that the Presi- 
dent’s apprehensions arose from the circumstance 
of that country’s being inhabited by warlike In- 
dians, and that he communicated the information 
to Congress in order that pacific measures might 
be adopted.] Is this, continued Mr. R., a notice 
of fraud? Is this.a caveat to notify purchasers 
to beware? But, Mr. Speaker, is this Message 
interpreted intoa notice of an adverse claim? If 
so, in whom did thatadvere claim exist? Surely 
not in Georgia, after she had passed all her right. 
Did it exist in the United States? Sucha claim 
was not asserted by the President in his Message. 
And indeed it appears, from a perusal of the bill 
reported by the select committee to whom that 
Message was referred, that no assertion of claim 
to the lands in question was then contemplated. 
[Mr. R. read the bill alluded to, purporting as fol- 
lows: “Be it enacted, §c. that the President be 
t authorized to obtain or accept, by purchase or do- 
‘nation, from the State of Georgia, a relinquish- 
t ment and cession of the claim of the said State to 
f the whole or any part of the lands lying within 
‘ the limits of the same, and without the ordinary 
‘ jurisdiction thereof.”] Georgia owned other va- 
cant lands, out of her ordinary jurisdiction, than 
those sold by her to the several companies of 1795. 
A cession of these lands to the’United States ap- 
pears to have been the object of that committee, 
and how could they have acted otherwise? It 
was known to the gentlemen composing that com- 
mittee that Congress under the old Confederation, 
and singe the adoption of the Federal Constitu- 
tion, had repeatedly recognised the right of Geor- 
gia tothe lands in question. Prior to the year 
1788, Congresshad, at three several times, requested 
the Siate of Georgia to cede a portion of her vacant 
territory to the United States. In that year the 
State of Georgia, by an act ofher Legislature, autho- 
rized the delegates in Congress to cedeand convey 
to the United States a portion of her vacant lands, 


| United States. 


Including the same tract now claimed by the New 
England purchasers. This territory was to have 
been ceded, under certain restrictions and condi- 
tions, for a certain compensation, to be paid by the 
Congress relused to accept of the 
cession, not because the lands were claimed by the 
United Siates, not from any supposed defect of 
title ia Georgia, but because the terms were thought 
to be improper and inadmissible... And Congress 
thereupon, by another resolution, proposed to accept 
a cession of the Jands in question, on other terms 
and under other- conditions. [Here Mr. R. read 
copious extracts from the journals of the old Con- 
gress, to show the recognition of the right of Geor- 
gia to the lands now in controversy.] By several 
public acts-and documents, continued Mr. R; 
have the Government of the United States, since 
that time, acknowledged and maintained the right 
of Georgia to these lands. The United States 
have also, by tacit consent, acknowledged the right 
of Georgia. That State,as early as the year 1780, 
asserted her claim by a public act of her Legisla- 
ture. In 1789, she made a conditional sale of the 
same lands, and in 1795, by a legislative act, sold 
them to the several companies under which the 
New England purchasers ‘claim to hold. No ob- 
jection on the part of the United States was made 
to these several public acts, and, by a known rule 
of law, silence and acquiescence in such cases is 
tantamount to an express consent and confirma- 
tion. -Under these circumstances I should hardly. 
suppose, that the President’s Message amounted: 
to a notice of an adverse claim. Another gen- 
tleman from Virginia, (Mr Crark.) alleging that 
“an actual notice is not necessary,”—that “a con- 
structive notice is sufficient,” which positions I 
shall not undertake to deny, has relied with much 
apparent confidence on the circumstance that the 
deed to the New England Company was execu- 
ted on the same day that the rescinding act of 
Georgia was passed. He infers from this that the 
citizens of Boston must have known on the 13th 
of February, 1796, that the Legislature of Geor- 
gia’ were about. to annul their grants, and pass 
their famed rescinding act on thatday. We have 
not yet been told that that celebrated act was long 
in its passage through the different branches of 
the Legislature, nor have we any evidence to con- 
vince us that the effervescence, of which the gen- 
teman speaks, flew like an electric shock almost 
instantaneously from Georgia to Massachusetts. 
It is fair to presume that the purchasers never 
conjectured that a rescinding act could be passed 
till after their contract was completed. The cov- 
enant for the purchase was entered into at Boston, 
in the month of September, 1795, bet ween the agent 
oftheoriginal grantees and the New-England pur- 


‘chasers. In October, 1795, payment in full of the 


balance of the consideration money was made, and 
the Executive of Georgia made out his order for 
endorsing satisfaction on the mortgage, and for 
delivering up the same. The act of the Legisla- 
ture of Georgia authorizing the grant, the deed 
executed by the Governor according to law, the 
certificate of the payment in full of the consider- 
ation money, and the Executive order for endors~ 
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ing satisfaction on the mortgage, being all shown 
to the New England purchasers, could they be- 
lieve that the grant was void? Bred to respect 
the acts-of lawful authority, accustomed to repose 
confidence in the contracts of Government, and 
educated in the belief that private rights and pri- 
vate property would not be wantonly despoiled, 
they required some further notice of the fraud— 
at least of such fraud as might avoid the grant— 
than the mere surmises or whispers of the trav- 
eller. Thus, Mr. Speaker, I think this formida- 
ble notice results in this: that the President. had 
been informed of the passage of the act of Geor- 
gia of 1795. He thought, unless precautionary 
steps were taken, that it might embroil us with the 
Indians, and deemed it proper to communicate the 
information to Congress. 

Another objection is made by the gentleman 
from Virginia (Mr. J. Ranpoipx) who first ad- 
dressed you, that the claimants will perhaps reject 
the proffered compromise, and afterwards plead 
our own statute book asa recognition of their 
claim. This objection can easily be remedied in 
the bill to be passed pursuant to the resolution 
now under consideration. A proviso can, and un- 
doubtedly will, be inserted, that in case a compro- 
mise shall not be effected, the act shall not be so 
construed as to impair the rights of the United 
States or to strengthen the title of the claimants, 

Another objection, made by both of the gentle- 
men from Virginia, (Mr. J. Ranpotpn, and Mr. 
Cuark,) who have spoken in opposition to the 
resolution reported by the Committee of Claims, 
is, that nothing passed by the act of Georgia of 
1795, and this objection is attempted to be sup- 
ported—first, on the ground that the Legislature of 
Georgia had no authority to grant. I flatter my- 
self, Mr. Speaker, that I have sufficiently shown 
that the lands in question were the property of 
Georgia as a free, sovereign, and independent 
State, and that she and she alone, had the right 
of their disposal. Buta distinction is taken he- 
tween the people and their Legislature. Itissaid 
that the-people of Georgia had never delegated to 
the Legislature the right to dispose of her vacant 
lands. By the constitution of Georgia, all legis- 
lative powers were delegated to the Legislature, 
unless particularly excepted, and we do not learn 
that the power of disposing of their vacant terri- 
tory was excepted or reserved. The disposition 
of vacant lands has always been considered legis- 
lative power, necessarily belonging to the Legis- 
lature, without any express delegation in a consti- 
tution. If such delegation of power is necessary, 
I imagine that but few valid grants can be found 
in the several States. In support of this objection 
it is further insisted, that the grant of 1795 was 
fraudulent—of course, that it is void ab initio. 
The abominable fraud, the gross and odious cor- 
ruption, which is said to have been practised by, 
and ‘upon the members of the granting Legisla- 
ture of 1795, have been depicted in the most art- 
ful and detestable colors. But even were I to 
admit for a moment, that the motives of a Legis- 
lature ean be questioned in order to nullify their 
acts, I should extremely doubt whether that abom- 


inable corruption did even exist to the extent.al- 
leged. Where, let me ask, is the proof of its 
existence? Lean find it nowhere except in ex 
parte affidavits, taken before no one knows whom, 
and sworn to by persons equally strangers to us. 
Being voluntary affidavits, the deponents telt per- 
fectly secure from the pains and penalties of wil- 
ful and corrupt perjury. If these legislators were 
so base and impure, why have they not been ar- 
raigned to answer ior their crimes? We have 
heard of no prosecution against them for the bri- 
bery and corruption. Instead of jails, gibbets, 
and infamy, they have been rewarded by the con 
tinued confidence, not only of the people, but of 
the Legislature. Several of the members who 
stand charged with bribery, have since been elect- 
ed by the people to seats in both branches of their 
Legislature. Several others. have since been’ ap- 
pointed by the Legislature to seats.on the bench 
of justice, and one other has since:been appointed 
by legislative act,a trustee of the University of 
Georgia. Can we believe, Mr. Speaker, that the 
people of Georgia are so lost to.every principle 
of virtue as to elect men stained with corruption 
and stamped with infamy, to fill seats in the Legis- 
lative body? Can we ‘believe that the Legisla- 
ture are so shameless as to defile the sacred bench 
of justice with such impurity-and fraud? And, 
last of all, can you believe that she would cóm- 
mit the care of the education of her youth to the 
very child of corruption? No sir, it cannot be! 
I cannot believe that this transaction is so vile as 
it has been represented. This objection. is still 
further supported by another gentleman from Vir- 
gioia, (Mr. CLARK,) by a recurrence to that “ ef- 
fervescence,” which induced the people to “ rise in 
the majesty of their strength and declare’the act 
null and void.” It is true, sir, that the people, or 
rather their Legislature, became so effervescent in 
1796, as to. rise in the majesty of their ‘strength 
and kindle a bonfire. Disregarding the sacred 
nature of contracts, setting at defiance the Con- 
stitution of the United States, which declares that 
“no State shall pass any ex post facto law, or 
law impairing the obligation of contracts,” and 
that “full faith and credit shall be given in each 
State to the public acts, records, and judicial pro- 
ceedings of every other State,” and sporting with 
the rights of innocent individuals, that Legisla~ 
ture erected the funeral pyre, bound the helpless 
victim, and laid it upon the altar. Then, not 
like the patriarchs of old who laid coals upon the 
altar, they sacrilegeously called down the fire of 
heaven to aid in the destructive work.. Thiscon- 
tract was wedded to the Constitution of the United 
States, and when the latter was about to perish by 
the hands of Georgia legislators, the former, like 
a Hindoo spouse, must perish by the same flames, 
that their ashes might be mingled and gathered in 
the same urn. But to complete the scene of sol- 
emn mockery, a convention was called who in- 
grafted the rescinding act into their constitution. 
This effort to give strength to invalidity was 
equally unavailing, That contract was made 
under the sanction and authority of the Consti- 
tution of the United States, and this Constitution, 
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which forbids a State to impair a contract, also 
declares that, “ this Constitution, and the laws of 
‘the United States which shall be made in pursu- 
fance thereof, and all treaties made, or which |. 
* shall be made under the authority of the United 

t States, shall be the supreme law of the land, and 
* the judges in every State shall be bound thereby ; 
‘anything in the constitution or laws of any State 
fto the contrary notwithstanding.” | 

Another objection-made by a gentleman from 
‘Virginia, (Mr. Cuarx,) is, that the price was so 
inadequate as to evidence the invalidity of the 
title. The price, Mr. Speaker, although apparently 
inadequate, was, under all circumstances, equal or 
nearly equal to what had been paid for large tracts 
‘sold by other States. 

This country was remote, and then owned 
and inhabited by warlike tribes of Indians. * The 
Spaniards were on its border, and a part ofit was 
actually occupied by settlers under Spanish and 
British grants. Yet the New England purcha- 
sers paid nearly double the price for which the 
delightful country of the Tennessee was sold. 
And, by a known rule in chancery, if a contract 
equal at its creation, afterwards becomes unequal, 
still execution will be decreed. I perfectly agree 
withthe gentleman that persons ought to come 
“ with clean hands and pure hearts,” to seek for 
justice; and I also agree in another maxim, that 
the hands of the claimants are presumed to be 
clean, and their hearts presumed‘ to*be pure, un- 
til the contrary be shown. They allege to be 
innocent purghasers—show that they are other- 
-wise before you brand them with infamy. 

The gentleman from Pennsylvania ce Lv- 
cas) has objected thatthe Legislaturė of- Georgia 
were deceived in the quantity of land by them 
sold, and refers to the cominissioners’ report, by 
which it appears that the country sold contains 
nearly double the amount of acres which it was 
supposed to contain at the time of the sale. Shall 
‘this pretence vitiate the contract? Aré we to 
suppose that men selected from all parts of the 
State, possessed less knowledge of her vacant ter- 
ritory than purchasers at a distance? -Shall the 
merchant absolve himself from -his-contract by 
saying that he was cheated in the bale of goods 
which he had sold, and which, for a long time, he 
had under his eye? Will it avail the vender to 
say, sit, you have cheated me in the worth of the 
horse I sold you, and which I had used for a long 
time? The lands in question were unascertained. 
The quantity was equally unknown to the ven- 
ders and to the vendees; of. course no fraud can 
be imputed to the transaction on that score. 

The same gentleman from Pennsylvania, and 
he is joined by his colleague (Mr. Grece) and by 
a gentleman from Virginia, (Mr. Cuarx,) object 
to this claim on the ground that the deed to the 
New England purchasers contains a covenant of 
special and not of general warranty. Thence 
they infer, that these purchasers might presume 
that the act was fraudulent, and would be re- 
scinded. In my opinion that inference cannot 
fairly be derived from the premises. The grant- 
ing Legislature of Georgia, being ignorant of the 
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extent of former grants, as well as of the quanti- 
ty of acres in that tract of country, very properly 
provided that the State should not be subject to 
any suit, claim, or pretension, on account of any 
deduction in the quantity of said territory. The 
limits between the United States and the King 
of Spain were not at that time definitively set- 
tled. Hence the propriety of the special cove- 
nant, that the Georgia companies should not be 
liable to refund to the New England purcliasers 
any money in consequence of any defect in their 
title from the State of Georgia. They knew, and 
were willing to encounter, these hazards, but they 
had been too much accustomed to yield confi- 
dence in Legislative contracts to believe that they 
would be wantonly violated. Aue 

Mr. Speaker, I have attempted, as far as my 
feeble abilities would permit, to answer all the 
objections I recollect to have heard against this 
claim, and which-appear to possess the merit of 
argument. If I have been successful, I trust the 
House will pardon me in declaring that I believe 
the claimants are not only equitably but legally 
entitled tothe relief which they ask. That Geor- 
gia had the right to convey, I think cannot be 
doubted. And even admitting, for argument’s 
sake, that the original sale was fraudulent and 
void, and that it is competent to a legislative or 
a judiciary tribunal to inquire into the motives 
which influenced a prior Legislature in makin 
a contract, still the purchase is good in the ha) ae 
of subsequent purchasers who ‘come in for valua- 
ble consideration and without notice of the fraud ; 
and the subsequent purchasers would more espe- 
cially be protected against an after purchaser who 
purchased from the first grantor, and with notice 
of the prior grant. The United States have pur- 
chased of Georgia, with notice that that State 
had, years before, sold the same lands to’ certain 
companies, and that those companies had sold to 
the present claimants; and shall the United 
States avoid the first contract as fraudulent? The 
law books contain no such doctrine. 

Bat suppose, sir, that the act of Georgia of 1795, 
was stamped with infamy, was generated in cor- 
ruption, so that no subsequent transfer could 
cleanse it of the foul stain, still let me ask, would 
it not be wise, would it not be prudent, to effect 
a compromise with these claimants? This tract 
of country is now estimated at about fifty millions 
of acres. It is not proposed, and indeed we are 
not permitted by the convention with Georgia, to 
allow more than five millions of acres to all the 
different claimants, in consideration of their rélin- 
quishment of claim to the forty-five millions of 
acres. If their claim is a bad one it would be for 
the advantage of the United States to give ten 
per-cent. for its extinction. Suppose the Indian 
title to that country was extinguished, and a land 
office was opened, would the industrious settler 
pay you as much for that land, with this claim 
impending over it, as be would for the same land 
if it were free from all conflicting claims? H he 
would, in the latter case, pay you two dollars an 
acre, which is the medium price for which the 
United States lands are sold, would he give you 
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one dollar and eighty cents an acre, knowing that 
he must encounter a law-suit? . No, sir; industri- 
ous farmers are are unwilling to purchase a law- 
suit... That country will never be sold to actual 
settlers until these claims shall be extinguished 
or confirmed, l 
Having offered my ‘sentiments in opposition to 
the amendment. and in favor of the resolution re- 
ported by the Committee of Claims, I confess, 
Mr. Speaker, that I feel myself not alittle embar- 
rassed. I feel myself in an awful dilemma. I 
feel that I am reduced to a sad, a desperate alter- 
native. I must either acknowledge that I have 
been bribed, that I am base and corrupt, or, what 
is almost equally terrible to my. feelings, that I 
have leagued in sentiment with the gentlemen on 
this side the House, (pointing to the Federal gen- 
tlemen.) Unwilling to acknowledge myself cor- 
rupt, or that I have been influenced by any cir- 
cumstance without these walls, I think it justice 
to myself to declare that neither myself nor any 
of my connexions, nor any of my. constituents, 
within my knowledge, ever claimed a single foot 
of this land. If, therefore, I am influenced on 
this occasion by impure or unworthy motives, it 
must be by a direct bribe. Unwilling to acknowl- 
edge this, I am driven to the other alternative, 
however. painful that election must be, and must 
acknowledge myself a Federalist. The gentle- 
yan from Virginia (Mr. J. Rannotps) does not 
hesitate to denounce to the people all those re- 
ublican members who dare to think differently 
rom him on this question, as having been bribed 
or as having gone over to the Federalists. - This 
denunciation is just cause of alarm to all those 
who, like myself, give their votes according to 
their own judgment, on the best reflection and 
most mature deliberation. Coming from that 
gentleman, it almost astonishes me. To me it ap- 
pears as terrible as the thunders of Olympus. I 
fear I shalt sink under its weight. 
Mr. Speaker, I still entertain a gleam of hope, 
that my constituents will pardon my presump- 
tion in daring to differ from that gentleman in 
sentiment on this occasion—that they may yet 
think that I may still be a Republican, although 
I decline to follow in the servile track of any par- 
ticular popular leader. This denunciation and 
proscription of Republican members on this floor, 
is truly alarming. It is equally alarming to re- 
flect that those gentlemen who have shared the 
public confidence in the republican districts of 
the Union, are now declared to be polluted by the 
embrace of speculatcrs. and are henceforth to be 
considered as destitute of every moral virtue. . If 
this be true, if the eighth Congress of the United 
States have such menamong them, if corruption 
already proceeds from your Executive depart- 
ments, then, indeed, have we arrived to an awful 
crisis. If this monstrous enormity is practised 
upon the Republican members of this House, then 
the whole Republican system of our Government 
totters to ils base. But. sir, these suggestions are 
but the fantasies of a wild imagination, the ehi- 
meras of a heated brain. Before the cool and dis- 
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« dissipate into thin-air”” That officer, in one of 
the great Executive deparitmetts of our Govern- 
ment, to whom the gentleman alludes, I presume 
is the Postmaster General. That valuable officer 
is represented as the basest of men, wielding his 
monstrous engine of patronage and: influence for 
the wicked purposes of corruption. - Base as he 
is said to be, 1 am proud to say that, for more 
than ten years past, 1 have had the honor of his 
acquaintance. I believe him to be as good, as up- 
right, and as honest a man as any of those other 
valuable characters who now, happily for our 
country, preside over the great Executive depart- 
ments of our Government. His character stands 
superior to the obloquy of the gentleman from 
Virginia. That gentleman’s denunciations can- 
not overthrow or destroy him, while talents and 
integrity are considered as deserving of public es- 
teem and confidence. He is too firmly fixed in 
the esteem and affections of the people in the east- 
ern section of the Union; his character is 100 
strongly surrounded by jhe ramparts of virtue, to 
be shaken. by the artillery of that gentleman. 
Envy may lift her pallid front in vain, the well- 
earned fame of the Postmaster General will prove 
an invulnerable shield against her envenomed 
shafts, and they will fall harmless at his feet. 

I hope the gentleman from Virginia will learn, 
after this, that members are not to be diverted 
from their object by his threats, and that he will 
cease to amuse this House with such declamation. 

Mr. J. Ranpotpu said, that, as well as his ex- 
treme indisposition and excessive hoarseness would 
permit, he would lay before the House some ob- 
servations on the various objections which had 
been urged against the amendment of his worthy 
and respectable colleague, (Mr. Crarx,) for such 
he was in every point of view. He complained 
of disingenuous and unfair practices on the part of 
some of his opponents. They had undertaken to 
argue, upon a supposed admission of his friend and 
himself, that the act of 1795 created a contract be- 
tween the State of Georgia and the grantees there- 
in named. This (said he) is nothing less than 
begging. or rather, a flagrant robbery of the ques- 
tion. We deny that any contract has been, or 
could be made under such circumstances—that 
fraud is a-basis on which a contract can be erect- 
ed. Gentlemen must drive into this morass of 
corruption, piles of stronger argument and sounder 
reasoning, before they can build a Stadt-hovse of 
a conclusion uponit. It isa quagmire over which 
they cannot pass; and in their awkward attempts 
to get round it, they confess, even whilst they ef- 
feet to deny its existence. Fraud has rendered it 
without bottom. The act of 1796, is at once de- 
elaratory of that fraud, and the highest possible 
evidence of the fact. The claimants and their 
advocates themselves concede it, when they cling 
to the report of the commissioners, by which it Is 
expressly affirmed, and which explicitly declares, 
that their title cannot be supported. And when 
they come into this House with that report in 
their hands, and whine and cringe for our bounty, 
do they not abandon all pretensions to tile? Yes, 


passionate judgment of a discerning mind, they | the advocates of these claims are compelled to ac- 
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knowledge the fraud, and yield the ground of con- 
tract. How else can they justify their own fraud 
and injustice in stripping tair contractors, with a 
good title, of seven-eighths of their rightful and 
bona fide purchase? This point. cannot be kept 
too much in sight, nor too strongly insisted on. 
The venerable gentleman from Pennsylvania, 
(Mr. Fino.ey,) when he gave in his recantation of 
his last year’s opinions on this subject, told you 
that General. Washington’s Message had no refer- 
ence to the fraudulency of the act of 1795. He 
considered it as.a caveat on behalf of the United 
States, who claimed a great part of the territory 
in question. Beitso. Was that notice to sub- 
sequent purchasers, or not? How will gentleman 
reconcile this inconsistency ? Within the disputed 
limits between the Federal Government and Geor- 
gia, five-sixths of this very New England Com- 
pany’s purchase were comprised, besides that valu- 
able part of the Georgia Company’s grant contain- 
ed in the fork of the Alabama and Tombigbee. The 
United States contended, that the country west 
of the Chatahoochee, and south of a parallel of 
latitude which should intersect the mouth of the 
Yazoo river, never constituted a part of Georgia 


| true, Mr. Speaker, that the notorious British Treaty 
was ratified by that Senator’s casting vote. And 
as the Yazoo speculation then carried through the 
British Treaty, now it seems, the adherents of that 
reaty are to drag the Yazoo speculation out of 
the mire. The connexion of the two questions. 
at that day is too notorious to be denied. That 
very Senator, were he now here, would disdain to 
deny it. With all his faults, be was a man of some 
nobie qualities. Hypocrisy, at least, was not in 
the catalogue of his vices. The coupling together 
of the British Treaty and the Yazoo business, can- 
| not surely be unknown to the gentleman from 
Pennsylvania. He was a member of the House 
of Representatives which voted the appropriation 
for carrying that treaty into effect, and is under- 
stood to have acted a conspicuous part on the oc- 
casion. Can it be matter of surprise that the same 
Senate that ratified the British Treaty by the cast- 
ing vote of one of the principal grantees of the act 
of Georgia of 1795, should refuse to co-operate 
with the House of Representatives, in measures 
for obviating the mischiefs of that act? When 
| you see this corruption extending itself to two great 
| departments of Government, can vou wonder at 


—that it was within the limits of the province of | the bitterness of its fruit? With their leaders in 


West Florida, from which being severed, by the 
peace of 1783, it became vested in the Confederacy, 
and not in the State to which it happened to be 
coutiguous. The far greater part of the grant to 
the Georgia Mississippi Company is embraced 
Within these limits: the purchase of the New 
England Company is stated, by themselves, to have 
been made from.that company, twelve months af- 
ter the President’s Message. The gentleman from 
Pendsylvania, himself, considers this, Message as a 
formal annunciation of the adverse claim of the 
United States to the land in question, and, in the 
same breath, avers that the New England com- 
pany, subsequent purchasers of that very land, 
were ignorant of any defect of title in the State 
of Georgia, or the grantees under her. How will 
he reconcile this ? f 

The same gentleman has introduced into this 
debate, the names of two persons ; one of them, at 
that time, a judge of the Supreme Court of the 
United States, the other a Senator from the State 
of Georgia; who, he tells us, were deeply concerned 
in the transaction of 1795. 
are no more. Private character, always dear, al- 
ways to be respected, seems almost canonized by 
the grave. When men go hence, their evil deeds 
should follow them, and, for me, might sleep ob- 


livious in their tomb. But if the mouldering |! 


ashes of the dead are to be raked up, let it not be 
for the furtherance of injustice. ; 
this discussion, whilst I have kept my eye steadily 


fixed on the enormity of the act of 1795, I have | 
Since, however, some of | 


lost sight of the agents. c 
them have been mentioned, it may not be imma- 
terial to notice the interest whieh they took in 
this business. It is too true, sir, that the Senator 
in question was one of the fathers of the act of 
1795. By the Assembly which passed it he was, 
at the same session, re-elected to the Senate of the 
United Statesfor six years thereafter. Itis equally 


Both these gentlemen | 


In every stage of | 


i the Legislature and on the judgment seat, well 
| might the host of corruption feel confident in 
their strength; even yet they have scarcely laid 
aside their audacity. 
A gentleman from Massachusetts (Mr. Eusrrs,) 
has said, that the claimants from his State had'no 
notice of the fraud; “ that he knows they had not ;” 
I cannot have mistaken him, for | took down the 
words. Sir, I would ask that gentleman, whence 
arises the proverbial difficulty of providing a neg- 
ative, but from the difficulty of knowing one? 
[Mr. Eustis rose to explain. If he had said 
that he knew the claimants had not a knowledge 
of the fraud, he had said too much. It was im- 
possible that any one should know all that was 
known or passing in the mind of another. With- 
out recollecting the precise words used, he had in- 
tended to state his own belief that they had no 
such knowledge or information. He was resident 
and conversant with those concerned in the trans- 
action, it was the subject of general conversation, 
(and if there had been any knowledge or report of 
the kind, he thought it must have come to his 
knowledge ; but he also recollected to have stated 
at the time that this circumstance did not depend 
on the knowledge or opinion of any individual— 
as the price paid for the land precluded any idea 
or belief that the purchasers could have had any 
knowledge of the fraud.] 
Mr. RANDOLPH resumed. The facts which I 
am about to mention are derived from such a 
source that I could.almost pledge myself for their 
truth: When the agent of the Georgia Mississip- 
pi Company (under whom the New England 
Land Company claim) arrived in the Eastern 
States, he had great difficulty in disposing of his 
| booty. The rumor of the fraud by whieh it was 
acquired had gone before him. People did not 
like to vest their money in this new Mississippi 
scheme. He accordingly applied to some leading 
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men of wealth and intelligence, offering to some 
as high as 200.000 acres, to others less, for which 
they were neither to pay money, nor pass their 
paper, but were to stand on his books as purchasers 
atso much per acre. These were the decoy-birds 
to bring the ducks and geese into the net of spec- 
ulation. On the faith of these persons, under the 
idea that men of their information would not 
risk such vast sums without some prospect of re- 
turn, ‘others resolved to venture, and gambled in 
this new land fund, laid out their money in the 
Yazoo lottery and have drawn blanks. And 
these, sir, ate the innocent purchasers.by whom 
we are beset; purchasers without price, who never 
paid a shilling, and never can be called upon for 
one; the vile -panders of speculation. And in 
what do their dupes differ from the losers in any 
other gambling or usurious transaction? The 
premium was proportioned to the risk. As well 
may your buyers and sellers of stock, your bulls 
and your bears of the alley, require indemnifica- 
tion for their losses at the hands of the nation. 
There is another fact, too little known, but un- 
questionably true, in relation to this business. 
This scheme of buying up the Western Territory 
of Georgia did not originate there. It was hatched 
in Philadelphia and New York, (and I believe 
Boston; of this, however, I am not positive,) and 
the funds with which it was effected were prin- 
cipally furnished by moneyed capitalists in those 
towns. The direction of these resources devolved 
chiefly on the Senator who has been mentioned. 
Too wary to commit himself to writing, he and 
his associates agreed upon a countersign. His 
re-election to the Senate was to be considered as 
evidence that the temper of the Legislature of 
Georgia was suited to their purpose, and his 
Northern confederates were to take their meas- 
ures accordingly. In proof of this fact, no soon- 
er was the news of his reappointment announced 
at New York, than it was ‘publicly said in a cof- 
fee-house there, “then the Western Territory of 
‘Georgia is sold.” Does this require à comment ? 
Do you not see the’strong probability that many 
of those, who now appear in the-character of 
purchasers from the original grantees:named in 
the act of 1795, are in fact partners, perhaps in- 
stigators and prime movers of a transaction in 
which their names do not appear? Amidst such 
a complication of guilt, how are you to dis- 
criminate; how fix the Proteus? The chairman 
of the Committee of Claims, who brought in 
this report, under the lash of whose criticism we 
have all so often smarted, that he is generally 
known as the pedagogue of the House, will giveme 
leave on this subject to refer him to an authority. 
It is one with which he is no doubt familiar. 
and, however humble, well disposed to respect. 
The authority which I am about to cite is Dill- 
worth’s Spelling Book, and if it will be more 
grateful to the gentleman, not our common Amer- 
can edition, but the Royal Haglish Spelling 
Book. In one of the chapters of that useful ele- 
mentary work it is related, that two persons going 
into a shop on pretence of purchase, one of them 
stole a piece of goods and handed it to the other 


to conceal under his cloak. When challenged 
with the theft, he who stole it said he had it not, 
and be who had it said he did not take it. Gen- 
tlemen, replied the honest tradesman, what you 


say may all be very true, but, at the same time, I 


know that between you lam robbed. And such 
precisely is our case. But I hope, sir, we shall 
not permit the parties, whether original grantees 
who took it, or subsequent purchasers who have 
it, to make off with the public property. 

The rigor of the Committee of Claims has 
passed into a-proverb. It has more than once 
caused the justice of this House to be questioned. 
What, then, was our surprise on reading their re- 
port, to find that they have discovered “ Equity” 
in the pretensions of these petitioners. Sir, when 
the war-worn soldier cf the Revolution, or the 
desolate widow and famished offspring of him 
who sealed your independence with his blood, 
ask at the door of that Committee for bread, 
they receive the statute of limitation. On such 
occasions you hear of no equity in the case. 
Their claims have not the stamp abd seal of ini- 
quity upon them. Summum jus is the measure 
dealt out to them. The equity of the Commit- 
tee is reserved for those claims which are branded 
with iniquity and stamped with infamy. This 
reminds me of the story of a poor, distressed fe- 
male in London applying for admittance into the 
Magdalen Charity. Being asked who she was, 
her wretched tale was told in a few words—“ I 
am poor, innocent, and friendless.” “Unhappy 
‘ girl, replied the director, your case does not come 
‘within the purview of this institution. Inno- 
‘cence has no admission here; this is a place of 
‘reception for prostitutes; you must go and qual- 
‘ify yourself before you can partake of our re- 
‘lief? With equal discretion the directors of 
the Committee of Claims suffer nothing to find 
support in their asylum but what is tainted with 
corruption, and. stamped with fraud. Give it 
these properties and they will give it “equity.” 

But we are told that the United States gave 
even less for these lands than the price paid by 
the several: companies of 1795. Admitting the 
fact, (which is unquestionably false,) did Georgia 
sell to the Union for pounds, shillings and pence ? 
Did North Carolina and Virginia, in their acts of 
cession of even more extensive countries, look to 
pecuniary profit? Are we become so grovelling 
that public spirit and the general good, go for 
nothing? The money which we engaged to pay 
out of the proceeds of the land; although more 
than double the amount paid by the four compa- 
nies in 1795 constitutes but a small part even of 
the pecuniary consideration. We are, moreover, 
pledged to the extinguishment of the Indian title 
to an immense territory within the present limits - 
of Georgia. It has been whispered in my ear 
that the fate of a late treaty with the Creeks is 
to depend on the decision of this question, and as 
the British Treaty and the Yazoo were made to 
stand or fall together in 1795. so the Creek Treaty 
and the Yazoo are to stand or fall together in 
1805. But those who hold out this threat to the 
members from Georgia, should know them bet- 


1105 HISTORY OF CONGRESS. 1106 


Janvary, 1805. ` Georgia Claims. Hor R, 


ter, shoùld be told that they are made of the 
sternest staff of republicanism, and can neither 
be ‘coaxed nor intimidated out of. their principles. 
Of those who talk of the Western lands being 
acquired for nothing, I would ask if that be an 
argument for throwing them away upon flagi- 
tious men? But were the toils,and dangers, and 
treasures of the Revolution nothing? The bloody 
battles, the burning and devastations of the South- 
ern and Western countries? Was the expedi- 
tion of the brave and intrepid Clarke, which 
wants only a Polybius to rival the march of 
Thrasymene; were the exploits of this Ameri- 
can Hannibal, who secured the Western country 
to you; nothing? Were your Indian wars and 
massacres nothing? i 
This Government, let me remind you, has ac- 
quired the confidence of the public by the disin- 
terestedness of its measures. The repeal of the 
internal taxes is not the least conspicuous among 
them. How long will you retain that well-earn- 
ed confidence, if you lavish on a band of specula- 
tors a landed capital whose annual interest is 
more than equivalent to the whole proceeds of 
those taxes ? I will not go into petty details now, 
put I pledge myself that, whoever makes the cal- 
culation, will find the value of the land, together 
with the expense of extinguishing the Indian title, 
at the rate of our last treaty in that quarter, to 
yield a clear perpetual. annuity, equal to the receipt 
from the internal taxes. What would you say to 
a proposition to revive those taxes and mortgage 
them for the payment ofthe interest on a Yazoo 
stock? Do you wonder that we shrink from such 
aprecipice? Shall a republican House of Repre- 
sentatives sanction this wanton waste of the pub- 
lic resources to nourish the bane of every Repub- 
lic? Are you simple enough to believe that the 
five millions will quiet them ? Yes, as the tribute 
of the Roman world satisfied their barbarian ene- 
mies. You only whet their appetite and increase 
their means for extorting more. Like the Gauls, 
after the sack of Rome, they. will make their sec- 
ond‘attempt upon the Capitol, before they have 
divided the plunder acquired in the first. When 
I see the formidable front displayed by this band 
of broken speculators, I am irresistibly impelled to 
inquire, what would have been their force if their 
attempt on the western country of Georgia‘ had | bespoken by another! 
not been baffled by the virtue and patriotism of] Sir, I well recollect, when first I had the honor 
that State? What is there in this Government | of a seat in this House, we were members then of 
that could have coped with them? Sir, you must | a small minority; a poor, forlorn hope; that this 
have built another wing to your Capitol, for the | very petitioner appeared in Philadelphia, on be- 
third branch of your Legislature. You would | half of another great land company on Lake Erie. 
have had a Yazoo estate in your empire, not with | He then told us, as an inducement to vote for the 
a qualified negative, but an absolute veto on all Connecticut reserve (as it was called) that if that 
your proceedings. Scarcely would they have left | measure failed, it would ruin the republicans and 
you the initiative. the cause in that State. You, sir, cannot have 
I have said, and I repeat it, that the aspect in | forgotten the reply he received: * That we did 
which this thing presents itself, would, alone, de- |‘ not understand the republicanism that was to be 
termine me to resist it. In one of the petitioners | ‘ paid for; that we feared it was not of the right 
I behold an Executive officer, who receives and ‘sort, but spurious.” And, having maintained 
distributes a yearly revenue of $300,000, yielding | our principles through the ordeal of that day, 
* scarcely any net profit to Government. Offices | shall we now abandon them, to act with the men 
in his disposal to the annual amount of $94,000, | and upon the maxims which we then abjured? 
and contracts more lucrative making up the res- Shall we now condescend to means which we 


idue of the sum. A patronage limited only by 
the extent of our country. Is this right? Isit 
even-decent? Shall political power be made the 
engine of private interest? Shall sucha suspicion 
tarnish your proceedings? How would you re- 
ceive a petition from the President of the United 
States, if such a thing can be supposed possible ? 
Sir, I wish to see the same purity pervading eve- 
ry subordinate branch of administration, which, T 
am persuaded, exists in its great departments.— 
Shall persons holding appointments under the 
great and good man, who presides over our coun- 
cils, draw on the rich fund of his well-earned rep- 
utation, to eke out their flimsy and scanty preten- 
sions? Is the relation in which they stand to him, 
to be made the cloak and cover of their dark de- 
signs? othe gentleman from New York, (Mr. 
Roor,) who takes fire at every insinuation against 
his friend, I have only to observe, on this subject, 
that what I dare to say, I dare to justify. To the 
House I will relate an incident, from’ which it 
may judge how far I have lightly conceived or 
expressed an opinion to the prejudice of any man. 
I owe an apology to my informant for making 
public what he certainly did not authorize me to 
reveal. There is no reparation which can be 
oftered by one gentleman and accepted by ano- 
ther, that I shall not be ready to make him; but 
I feel myself already justified to him, since he 
sees the circumstances under which I act. A few 
evenings since, a profitable contract for carrying 
the mail was offered to a friend of mine who isa 
member of this House. You must know, sir, that 
the person so often alluded to maintains a jack- 
all, fed, not (as you would suppose) upon the offal 
of contract, but with the fairest pieces in the 
shambles; and, at night, when honest men are in 
bed, does this obscene animal prowl through the 
streets of this vast and desolate city, seeking 
whom he may tamper with. Well, sir, when this 
worthy plenipotentiary had made his proposal,-in 
due form, the independent man to whom it was 
addressed, saw at once its drift. “Tell your prin- 
cipal, said he, that I will take his contract, bat I 
shall vote against the Yazoo claim, notwithstand- 
ing.” Next day, he was told that there had been 
some misunderstanding of the business, that he 
could not have the contract, as it was previously 
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disdained to use in the most desperate crisis of 
our political fortune? This is, indeed, the age of 
monstrous coalitions; and this corraption has the 
quality of cementing the most inveterate enmi- 
ties, personal as well as political. It has united 
in close concert those, of whom it has been said. 
not in the figurative language of prophecy, butin 
the sober narrative of history: “Ihave bruised 
thy head, and thou hast bruised my heel.” Such 
isthe description of persons who would present 
to the President of the United States an act to 
which when he puts his hand, he signs a libel on 
his whole political life. But he will never tarn- 
ish the unsullied lustre of his fame; he will never 
sanction the monstrous position, (for such it is, 
dress it upas you will.) “thata legislator may 
sell his vote, and a right, which cannot be divest- 
ed, will pass under such sale.. Establish this 
doctrine, and there is an end of representative 
Government; from that moment republicanism 
receives its death-blow. 

X The feeble cry of Virginian influenceand am- 
bitious leaders, is attempted to beraised. Ifsuch 
insinuations were worthy of reply, I might appeal 
to you, Mr. Speaker, for the fact, that no man-in 
this House, (yourseif, perhaps, excepted.) is oft- 
ener in a minority than Iam. If by a leader he 
meant one who speaks his opinion freely and 
boldly; who claims something of that independ- 
ence of which the gentleman from New York so 
loudiy vaunts; who will not connive at public 
robbery, be the robbers whom they may, then the 
imputation may be just; such is-the nature of my 
ambition; but, in the common acceptation of 
words, nothing can be more false. In the coarse, 
language of the proverb, “’tis thestill sow that 
sucks the draff.” No, sir, we are not the leaders. 
There they sit, and well they know it, forcing 
down our throats the most obnoxious measures. 
Gentlemen may be silent, but they shall be drag- 
ged into public view. If they direct our councils 
at least let them answer for the result. We will 
not be responsible for their measures. If we do 
not hold the reins we will not be aecountable for 
the accidents which may befall the carriage. 

But, sir, Iam a denunciator! Of whom? Of 
the gentlemen on my left? Not at all; but of 
those men and their principles whom the people 
themselves have denounced: on whom they have 
burnt their indelible curse, deep and lasting as the 
lightning of Heaven. But, you are told, not to 
regard such idle declamation. I would remind 
the gentleman from New York that, if to declaim 
be not to reason, so neither is it to be argumenta- 
tive to be dull. Warmth is the creature of the 
heart, not of the head. A position, in itself just, 
can lose no part of its truth from the manner in 
which it is uttered, whether by the driest and 
Most stupid special pleader, or bellowed with the 
lungs of a Stentor.. Are our opponents ashamed 
oftheir ċause, that they devolve its defence on 
the little ones by whom we are beset? 

Mr. Speaker, I had hoped that we should not 
be cuntent to live upon the principal of our popu- 
ularity ; that we should go on to deserve the pub- 
lic confidence and the disapprobation of the gen- 
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tlemen over the way. But, if everything is to be 
reversed, if official influence is to become the 
handmaid of private interest, if the old system is 
to be revived with the old men, or any that can 
be picked up, I may deplore the defection, but 
never will I cease to stigmatize it. Never shall I 
hesitate between any minority, far less that in 
which I now find myself, and such a majority as 
is opposed tous. I took my degrees, sir, in this 
House, in a minority, much smaller, indeed, but 
of the same stamp. A minority, whose every act 
bore the test of rigorous principle, and with them 
to the last I will exclaim, fiat justilta, ruat 
celum. 

The Committee rose, and the House adjourned. 


Faipay, February 1. 


The following Message was received from the 
Presipent or the Unrrep STATES: 

To the House of Representatives of the United States - 

In compliance with the desire of the House of Rep- 
resentatives, expressed in their resolution of yesterday, 
I have to inform them that, by a letter of the thirtieth 
of May last, from the Secretary of War to Samuel Ham- 
mond, a member of the House, it was proposed to him 
to accept a commission of Colonel Commandant for the 
District of Louisiana, when the new Government there 
should commence. By a letter of the thirtieth of June, 
he signified a willingness to accept; but still more de- 
finitively by one of October twenty-sixth, a copy of which 
is, therefore, now communicated. A commission had 
been made out for him, bearing date the first day of 
October last, and forwarded before the receipt of his 
letter of October twenty-sixth. No later communica- 
tion has been received from him, nor is anything later 
known of his movements. 

Jax. 31, 1805. TH. JEFFERSON. 

The said Message, and the copy of the letter 
referred to therein, were read, and ordered to lie 
on the table; 

The Speaker laid before the House aletter from 
the Seeretary of the Treasury, accompanying a 
report, and two statements, marked A and B, ex- 
hibiting the tonnage of vessels paying foreign du- 
ties, entered into the several ports of the United 
States, during the years 1801, 1802, 1803; and of 
light money collected in the several ports of the 
United States, from the first of July to the thir- 
tieth of September 1804; prepared in obedience 
to a resolution of this House, of the twenty-third 
ultimo; which were read, and ordered to lie on 
the table. 

The following Message was received from the 
PRESIDENT or THE Unirep Srares: 

To the House of Representatives of the United States : 


For some weeks past, I have had reason to expect, by 
every mail from New Orleans, information which would 
have fully met the views of the House of Representa- 
tives, expressed in their resolution of December thirty- 
first, on the subject of a post road from the city of Wash- 
ington to New Orleans; but this being not yet receiv- 
ed, I think it my duty, without further delay, to com- 
municate to the House the information I possess, how- 
ever imperfect. 

Isaac Briggs, one of the surveyors general of the Uni- 
ted States, being about to return, in July last, to his sta- 
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tion at Natchez, and apprized of the anxiety existing to 
have a practicable road explored for forwarding the mail 
to New Orleans, without crossing the mountains, offer- 
ed:his.services, voluntarily, to return by the route con- 
templated, taking, as he should go, such observations of 
longitude and latitude as would enable him to delineate 
it exactly, and, by protraction, to show of what shorten- 
ings it would admit. The offer was accepted, and he 
was furnished with an accurate sextant for his observa- 
tions. The route proposed was from Washington by 
Fredericksburg, Cartersville, Lower Sauratown, Salis- 
bury, Franklin Court House, in Georgia, T'uckabachee, 
Fort Stoddert, and the mouth of Pearl River, to New 
Orleans: Itis believed he followed this route general- 
ly; deviating at times only, for'special purposes, and re- 
turning again into it. His letters, herewith communi- 
cated, will show his opinion to have been, after complet- 
ing his journey, that the practicable distance between 
Washington and New Orleans will be a little over one 
thousand miles. He expected to forward his map and 
special report, within one week from the date of his last 
letter; but a letter of December tenth, from another 
person, informs me be had been unwell, but would for- 
ward them within a week from that time. So soon as 
they shall be received, they shall be communicated to 
the House of Representatives. 
TH. JEFFERSON. 
Frsnvuary 1, 1805. 


The said Message was read, and referred to the 
Committee of the Whole House to whom was 
committed, on the seventh of December last, a mo- 
tion respecting “ the establishment of a post road 
from Knoxville, in the State of Tennessee, to the 
setilements on the Tombigbee river, in the Missis- 
sippi Territory, and from thence to New Orleans; 
also for the establishment of a post road from——, 
in Georgia, to the said settlement on the Tombig- 
bee, tu intersect the former road, at the most con ve- 
nient point between Knoxville and the Tombig- 
bee.” 

A petition of the people called Quakers, inhab- 
itants of the State of Ohio, and parts adjacent, 
signed by order and in behalf of the society of the 
said people called Quakers, by Horton Howard 
and Nathan Updegraff, was presented to the House 
and read, praying a right in fee simple, atthe usual 

riceand credit, in the purchase of certain sections 
of land therein specified, or such other sections, in 
the ranges of townships within the said State, as 
Congress, in their wisdom, shall deem reasonable 
and proper; to be appropriated by the petitioners 
to promote the laudable purpose of instructing the 
youth of the society aforesiid, as well as those 
who may be interested thereia, in the progress of 
useful literature, and of piety and virtue-—Refer- 
red to the committee appointed, the seventh ultimo, 
“to inquire whether any, and, if any, what. altera- 
tions are necessary in the laws providing for the 
sale of the public lands Northwest of the Ohio ;” 
that they do examine the matter thereof, and re- 
port the same, with their opinion thereupon, to 
the House. 


POSTMASTER GENERAL. 


The SPEAKER laid before the House the follow- 


ing letter from Gideon Granger, Postmaster Gen- 


eral of the United States: 


Ferrvuary 1, 1805. 
Hon. Narnanret Macon, Speaker of the House of Rep- 
resentatives of the Congress of the United States. 


Sin: I have received information, from various 
sources, that both my public and private character and 
conduct have been arraigned on the flour of the House 
of Congress by a member of that House, in a debate of 
the 29th, and in another of the 31st- ultimo, in a case 
where no examination of my official conduct was pro- 
posed. As there is not, within my knowledge, any 
instance of a similar abuse offered to an officer of Gov- 
ernment, I know not of any precedent -whereby to 
regulate my conduct. I wish at all times, and more 
especially on an occasion so extraordinary and’ unpre- 
cedented; to approach the Representatives of the nation 
with all that respect and regard to which they are en- 
titled. My feelings do not allow me, at present, to ež- 
ercise that coolness and judgment which I might call 
to my aid in a case less interesting. : 

Conscious of the purity of my conduct, and that no 
charge can be made or supported against me consistent 
with truth and justice, it is a duty which I owe to my 
country—to the Government which has confided in 
me—to myself and my family—to declare (and I do now 
most solemnly declare) that every charge or insinua- 
tion which has been made against my private or public 
character, or against my fairness and impartiality, or of 
my attempting by bribery, or in any improper manner, 
to influence any member of Congress upon any ques- 
tion pending before that honorable body, is absolutely 
and altogether untrue, and founded at least in error 
only. : 

The high respect due to your body and every mem- 
ber of it during your sessions, will not allow me to haz- 
ard a conjecture as to the motives of the gentleman 
who has proclaimed these charges. 

I court and solicit of Congress an investigation into 
my official (and if they please my private) conduct, from 
the first moment the Post Office Department was com- 
mitted to my charge to the present period. Nor have 
I any favor to ask, save only this, that an investigation 
may be had the present session. 

I pray you to communicate this to the House of Rep- 
representatives; and I tender to that honorable body, 
and to you, their Speaker, the assurance of my high 


esteem and respect. 
GIDEON GRANGER.* 


Mr. Varnum moved that the letter of the Post- 
master General be referred to a select committee 


Wasuatxeron City, Feb. 7, 1805. 


Sir: My sole object in addressing to Congress my 


letter of the first of the present month was to gain an 


opportunity of refuting the charges and insinuations 
which had been made against me. The little reflec- 
tion I could give the subject induced me to believe that 
it was proper, in a respectful manner, to repel the charges 
publicly, and in the place where they were made. Nor 
did it occur to methat the right of an officer to defend 
his character depended upon the office he happened to 
hold. 

If, however, I erred in this, I presume it cannot be 
wrong, in defence of my reputation, to address you in 
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inquiry. It appeared to him to be an affair of 
honor between two gentlemen, and Congress had 
nothing to do with it. If, upon investigation, the 
charges were found to be true, Congress had no 
power to remove the Postmaster. General from 
office. For what purpose, then, were they to 
waste the time of the House in such an inquiry ? 
That was not the proper place to make the appli- 
cation ; it should have been made to the President, 
if made at all, as he had the power of removing 
officers. The session was far advanced and lim- 


your private character asa gentleman. I will own that 
{ am desirous of retaining your friendship and confi- 
dence. I will own that I am not indifferent to public 
opinion, and that I seek the confidence and esteem of 
my fellow-citizens by the even tenor of a well-spent life, 
and a regular discharge of all the‘social duties—not by 
lessening the esteem and confidence to which others 
are entitled. : 


Various charges have been made against me for the 
interest I have in the Georgia grants—for my being an 
agent of the New England Company, and for my con- 
duct as such agent. As these charges have not yet 
appeared in print, I cannot give that specific answer 
which may hereafter become necessary, and for which 
I pledge myself to the public, in case such necessity 
should exist. 

I now take the liberty of stating how I became inter- 
ested in the claims—how the agency was accepted, and 
what has been my conduct as agent. 

First, as to my interest. 

- When the members of the New England Company 
formed their contract with William Williamson, as 
agent for the Georgia Mississippi Company, in Sep- 
tember, 1795, I had not the least interest in the con- 
cern. Upon the advice of my friends, and at. their 
solicitation, between that period and the first of Decem- 
ber, I agreed to become interested, and accepted of a 
certain share, which was procured for me by a volun- 
tary relinquishment of a part by several gentlemen ‘for 
that purpose. ‘In January, 1796, the agents came on 
from Georgia to give the conveyance, and I was depu- 
ted as agent for many of the proprietors near Connec- 
ticut river; to discharge which trust I proceeded to 
Boston. Before the business was closed my principals 
arrived; a variety of considerations induced me to re- 
linquish the adventure, such as the difference of cli- 
mate, the distance of the property, the warlike habits 
of the natives, and the want of capital, and before the 
time of which I am about to speak, I relinquished my 
right to two friends from Connecticut. Thus my con- 
cern with the Georgia lands, as I thought, was closed 
forever. But on the evening of the Sunday next pre- 
ceding the second Tuesday of February, 1796, Ashbel 
Stanley, then of Coventry, in Connecticut, applied to 
Oliver Phelps, Esq., and myself, and requested us to 
become surety for him and Jeremiah Ripley, Esq., of 
said Coventry, (they being partners in trade,) to the 
Georgia. agents, for the space of sixty days, to the 
amount of $75,000, and assigned for reason that the 
agents would not take notes signed in the name of the 
firm, and that he only wanted our names till he could 
have an opportunity to procure the name. of Judge 
Ripley as an endorser to his notes. The great esteem. 
I had for Judge Ripley, and a knowledge of his ability, 
induced me to. give Mr. Phelps, as I was about to re- 
turn to Connecticut, a written engagement to assume: 


ited in its duration. A variety of important bu- 
siness still remained unfinished, and he feared 
some of it would remain so; yet, notwithstanding, 
the House was called upon to take up private 
quarrels between-gentlemen. He hoped the mo- 
tion would not prevail, and that the gentlemen 
would be left to settle the dispute themselves. 

Mr. Bryan called for the yeas and nays. 

Mr. Ettior.—This House was informed by a 
member, (Mr. Ranpoupu,) in language too strong 
to be misunderstood, that corruption had found 


one-third of the risk, in case he should think it best to 
make the endorsement. Mr. Phelps made the endorse- 
ment for Stanley, and took into his hands, as security, 
Stanley’s conveyance of seven hundred and fifty thou- 
sand acres of Georgia Mississippi Company’s land, for 
which the endorsement was given; and, also, an as- 
signment by Stanley of one hundred thousand acres 
more, which Seth Wetmore assigned to Stanley. Stan- 
ley failed. Judge Ripley denied the authority of Stan- 
ley to use his name in a land contract, and Mr. Phelps 
and myself, as'endorsers, had to meet the $75,000. 
On the fourth day. of May, one thousand seven hun- 
dred and ninety-eight, we satisfied these obligations, 
and they were cancelled and delivered up. To acquire 
the means of satisfying these endorsements, we were 
compelled to dispose of 670,000 acres of this land, be- 
sides a vast deal of other property. When we called 
for the scrip on the two thousand acres; conveyed by 
Wetmore to Stanley, and by Stanley to Phelps, we 
found that Wetmore had conveyed the same land to 
Israel Munson, merchant in Boston. Here a new dif- 
ficulty presented itself, which. has been but lately re- 
moved. On the 30th of August, 1803, Mr. Phelps, to 
enable me to close this dispute, gave me a conveyance 
of these one hundred thousand acres; and on the 8th 
of September, in the same ycar, I effected a final set- 
tlement with Mr. Munson, of his claim for the joint 
benefit of Phelps and Granger. This explains the 
conveyances from Mr. Phelps and Mr. Munson to me, 
and these facts can be proved by these gentlemen, and 
by Judge Ripley, Amasa Jackson, Esq., of New York, 
Joseph Lyman, Esq., of Northampton, Massachusetts, 
Clerk of the Supreme Court, John Peck, &c. 

On record, will also be found a conveyance of one 
hundred thousand acres, of December 8th, 1803, from 
John Peck to me. In this property I have not the 
least interest. Ié is deposited in my hands in lieu of 

i special bail, in two cases, in favor of Eli Williams, of 
Hagerstown, against John Peck, of Boston, now pend- 
ing. before the court in this district. John Thompson 
Mason, Esq., knows this fact. 

Finally, [have never been a dealer in this property, 

| nor otherwise than is herein. stated, interested therein; 
excepting only that in one instance I have received 
some scrip of a gentleman, whose fortune was con- 
sumed by his adventuring in the property, for a de- 
mand which was subsisting before the 13th of Feb- 
ruary, 1796. 

Secondly. As to my accepting the agency. On the 
17th day of February, 1803, the Commissioners on the 
part of the United States reported to Congress in favor 
of a compromise of these claims, and Congress after- 
wards, in the same session, made an appropriation of, 
the 5,000,000 acres of land, to satisfy such demands as 
Congress might think best to provide for. Thus stood 
the business, without. a single objection within my 
knowledge to a compromise, when, in August, 1803, 
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its.way within these walls, and that indirect ad- 
vantages had been taken to. influence the decision 
of the House upon a question pending before 
them. An officer of the Government, who con- 
sidered his conduct much implicated, has inform- 
ed the House, by letter, that he has been informed 
that his public conduct has been arraigned, and 
prays an investigation into it, In my opinion, 
nothing can be more just and reasonable than to 
grant it. The Postmaster General has been ac- 
cused by a member of this House of things which, 
if true, ought to occasion. his.removal from office. 
What was the conduct of the House at the last 
session? When a motion was made to inquire 
into the conduct of a judge, without any fact be- 
ing stated, we were told that, if any member of 
the House entertained suspicion of his uprightness, 
we were bound to grant an inquiry. The same 
gentleman who, at the last session, demanded, as 
a matter of right, the appointment of a committee 
to inquire into the official conduct of Judge Chase, 
has, during this session, made charges of a very 
serious nature against the Postmaster General, and 
when that officer now requests an inquiry into 
his conduct, the friends of his accuser oppose the 
appointment of a committee of inquiry. I con- 
sider the House, on this occasion, bound to make 
the inquiry, both on account of the officer and the 
public, in order that, if the charges made against 


a sans pale re aes a ry cee ere sa 
one of the directors of the New England Mississippi 
Company, solicited me to accept an agency in the busi- 
ness. Although I could not see any objection to it, as 
I was personally interested, and the duties of my office 
had not the least possible relation to the business, still I 
was not willing to accept the agency without advice. 
Accordingly I stated the case to the last Attorney Gen- 
eral, who suggested that he would not be understood 
to give any opinion on the subject, but for his part he 
could not perceive the least objection to my acceptance. 
After this the agency was accepted, and I can with the 
greatest truth aver, that I then had not the least idea 
of any objection on the part of Congress.. The only 
difficulty contemplated was that of bringing the claim- 
ants and the Commissioners to an agreement. 

Lastly. As to my conduct as agent. J acknowledge 
that I have, in an open; fair, and plain manner, vindi- 
cated the rights of the company I represent. But I 
deny my attempting to make use of any kind of in- 
fluence. 

Here I appeal to the Commissioners, whether I have 
ever attempted to press anything in relation to the 
business. I make the same appeal to you, sir, and to 
every other member of the. two Houses of Congress. 
Af I have been guilty of what is charged upon me, 
there must be some one ready to rise up, and bear tes- 
timony against me. I trust I have virtue enough not 
to attempt improperly to influence any man. If not, 
I hold the members of Congress in too high respect to 
deem them capable of yielding to any improper in- 
fluence. 

For the truth of this statement, I appeal to the Au- 
thor of my existence; and, in support of it, I pledge 
my character to you and to my country. I cannot 
close this letter without offering my ardent desire for 
an-investigation of my conduct. 

I am, sir, with high esteem and respect, your hum- 


ble. servant, GIDEON GRANGER. 


him are true, he may be removed from office; .if 
untrue, that it may be declared so. No possible 
harm can result from the inquiry, and it is due to 
an officer of ‘Government whose character has 
been implicated. We-have been told by the gen- 
tleman from. Maryland (Mr. Nexson) that this 
was a matter of private feeling and honor be- 
tween two gentlemen. Sir, I cannot agree with 
the gentleman, and it appears to me astonishing 
that he should consider it in the light he does. So 
far from considering it only asa matter of private 
feeling and honor, I consider the honor of our 
country is interested, and demands an inquiry, and 
thatit can only be refused the officer who requests 
it by an act of despotism. Y 

Mr, Nicsorson.—I recollect but a single in- 
stance in which the conduct of an officer of the 
Government has been inquired into, at his request; 
that was the case of Mr. Wolcott, the late Secre- 
tary of the Treasury, who, upon his resignation, 
addressed a letter to the House, requesting an in- 
vestigation into his conduct. That letter was 
couched in decent terms, and the language was 
such that no member could take umbrage at. 
Had the letter of the Postmaster General been 
written in the same style, I should have had no 
objection to the investigation, although I can see 
no good likely to result from it. But it is couched 
in such language as this House ought not to lis- 
ten to.. Weare told in it, that charges made by 
a member of this House are untrue. Are we to 
sit here, and suffer such language to be used? I 
trust not, sir; had I known the language of the 
letter, I should have opposed its being read. If 
gentlemen wish an investigation into their con- 
duct, they ought to ask it in decent terms; and I 
should not oppose it, although, as I before observ- 
ed, I can see no good likely to result; for I trust 
that the Postmaster General will never be digni- 
fied with an impeachment. If the charges against 
him are true, the President ought to remove him, 
and it is to-him that he ought to justify himself. 
If, however, gentlemen are anxious that an inves- 
tigation should take place, let them lay a resolu- 
tion to that effect on the table, and I will give it 
no opposition ; but I will never agree that such a 
letter as the one now on the table be referred to 
a committee, and, by that means, give a sanction 
to the language contained in it. 

Mr. Greca regretted that such business had 
been brought before the House, especially at so 
late a period of the session. He did not know 
for what purpose an inquiry was to be made; for, 
supposing the charges to be true, the House 
had no power to remove him. The Postmas- 
ter General was not one of those officers who 
could be impeached; and the President was the 
only one that couldremove him. He was oppos- 
ed to the motion, conceiving that too much im- 
portant business remains unfinished, to take up 
new matters, which would answer no good pur- 
pose whatever. 

Mr. CLarx was opposed to the reference of the 
letter, on account of the language which it con- 
tained. It charged a member of the House with 
having uttered falsehood. In his opinion, such 
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language ought not to receive any sanction from | Nicholson, Beriah Palmer, John Rea of Pennsylvania, 
the House. _|Jacob Richards, Samuel Riker, Thomas Sammons, 
The Postmaster General had demanded an in- | Thomas Sandford, James Sloan, John Smith, Philip R. 
vestigation into his conduct on accqunt of some | Thompson, and John Whitehill. , 
intemperate expressions used by a member of this} Mr. Lyon, upon this, immediately said, I give 
House.. Should the investigation, take place, it | up my right; and would not proceed. : 
would probably have a pernicious tendency, be-| Mr. Exrior.—However surprising it may ap- 
cause the ‘House would be troubled with similar | pear to some gentlemen, it is not so to me, that 
applications whenever any member happened to | the language of innocence should be warm and 
speak disrespectfully of an officer of the Govern- | pointed. We have been told that the letter is 
ment. If the conduct of the officer had been im- | couched in disrespectful terms. For my part, I 
proper, it might not be proper at that time to | cannot perceive anything of the kind in it; and E 
-make the inquiry, as the session was drawing toa jam surprised that, as it respects the gentleman 
close, and they had much important business to | who made the charges against him, that he is so 
transact. He was, therefore, decidedly opposed | moderate. Gentlemen have said that an inquiry 
to the motion of reference, and trusted it would | would be of no service; because, if the charges 
not be agreed to, “ i are true, the officer cannot be impeached. If gen- 
Mr. Lyon.—lI feel, Mr. Speaker, a sympathy | tlemen will advert to the Constitution they will 
for the Postmaster General, who, as well as my- | find-that “all civil officers are liable to impeach- 
self, was so egregiously belied yesterday by the | ment,” and removal from office. Surely it will 
member from Virginia, (Mr. RANDOLPH. ) not be contended that the Postmaster General is 
(Here Mr. Nicuouson called Mr. Lyon to order, | not a civil officer. The gentleman from Mary- 
whereupon the latter sat down, when the Speax- | land (Mr. Nrcuorson) differs very. widely from 
ER decided that the words were out of order.] his friend: from Virginia, Mr. RANDOLPH.) asto 
After this decision was made, Mr. Lyon again | the Postmaster General. The former considers 
rose to proceed, and was again called to order, but | him as holding an office too insignificant to be 
the Speaker determining that he was in order, | dignified with an impeachment, while the latter 
Mr. Bryan appealed to the House, and deems his patronage and influence sufficient to 
“Mr. Nicnouson called for the yeas and nays. _| influence or to bribe the majority of this House. 
The question was then taken, “is the decision However insignificant the gentleman from Mary- 
of the Chair correct 2” And it was determined in | land may think the Postmaster General, still he 
the affirmative—yeas 81, nays 34, as follows: is a civil officer, and as such is liable to be im- 
Yras—Nathaniel Alexander, Isaac Anderson, Sim- peeled, and removed aie one bs have been 
eon Baldwin, Silas Betton, Phanuel Bishop, William told that e as taken place between 
Blackledge, Adam Boyd, John Boyle, George W. Camp- Some of i ose who have avowed themselves ve 
bell, John Campbell, William Chamberlin, Martin Chit- | Publicans and the federalists, and that the liber- 
tenden, Clifton Claggett, Thomas Claiborne, Matthew | Hes of the country will be endangered. Sir, we 
Clay, John Clopton, Jacob Crowninshield, Manasseh have no danger to apprehend from monarchists, 
Cutler, Richard Cutts, John Davenport, John Dawson, | aristocrats, or federalists. sng 
John Dennis, Thomas Dwight, John B. Earle, James| Our liberty can only be endangered by those 
Elliot, Ebenezer Elmer, John W. Eppes, William Eus- | description of persons, against whom the gentle- 
tis, William Findley, John Fowler, Calvin Goddard, | man from New York, (Mr. Roort,) so emphati- 
Peterson Goodwyn, Gaylord Griswold, John A. Han- | cally exclaimed—I mean political demagoguesand 
na, Seth Hastings, William Helms, John Hoge, James | popular leaders! They have been the curse and 
Holland, David Hough, Samuel Hunt, John G. Jackson, | destruction of every Republic, and I fear will be 
Walter Jones, William Kennedy, Nehemiah Knight, | our destruction. We are cursed. with them in 
Simon Larned, Joseph Lewis, jun., Thomas Lowndes, | this country, and even in this House. . But I trust 


Nahum Mitchell, Jeremiah Morrow, James Mott, An- TE ne i 

thony New, Gideon Olin, Thomas Plater, Samuel D. E ee ek es A an 
Purviance, John Rhea of Tennessee, Erastus Root, Ebe- make to the inquiry is. that the letter is couched 
nezer Seaver, John Smilie, Henry Southard, Richard in too disrespectful leime - Will they please to 
Stanford, Joseph Stanton, William Stedman, James heat in mind the charees made a aiaee officer 
Stevenson, Sam’! Taggart, Benjamin Tallmadge, Sam- and viewing them HEN Sara siter of astonish 
uel Tenney, Samyel. Thatcher, David Thomas; George ment that he is so mild? As the letter respects 


Tibbits, Abram Trigg, Philip Van Cortlandt, Isaac Van | 15 Sparen d 
Horne, Killian K. Van Rensselaer, Joseph B. Varnum, this House, it is remarkably respectful. Upon 
what ground, then, can the investigation be. ře- 


Peleg Wadsworth, Matthew Walton, Lemuel Williams, 
Marmaduke Williams, Alexander Wilson, Richard | fused ? If the charges made are true, .the officer 
ought to be removed ; if untrue, this House ought 


Winn, and Joseph Winston. ought t r 
Nays—David Bard, George M. Bedinger, Robert | 12 Justice to him whose character has been so as+ 
? ‘| sailed to declare that they are so. The gentleman 


Brown, Joseph Bryan, William Butler, Levi Casey, aa , : 
Christopher Clark, Joseph Clay, Frederick Conad from Virginia (Mr. Ranpoupu) informed us yes- 
terday that the Postmaster General kept in his 


Andrew Gregg, Thomas Griffin, Josiah Hasbrouck, i PEN > 
Michael Leib, John B. C. Lucas, Joseph Heister, Da- | pay a jackall, who went prowling about this des- 
vid Holmes, Andrew “McCord, William McCreery, Da- olate city, at midnight, when honest men ought 

to be asleep, offering bribes to the members. . Sir, 


vid Meriwether; Nicholas R. Moore, Thomas Moore, à oe 
the gentleman must have keen optics to discover 


Roger Nelson, Thomas Newton, junior, Joseph H. 
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this jackall, when he is asleep; for he informs us| importance, and it ought to be done after the ut- 


that he only goes about when honest men ought 
tobe asleep; and surely the gentleman is one of 
that description. Upon every view which I can 
take of this subject, I can see no objection to the 
inquiry, but the strongest reason in its favor; and 
justice demands that it should be made. 

-Mr. Ne.son would offer a few remarks to the 
House, why he was opposed to the motion... He 
would not undertake to give an opinion as to the 
character of the Postmaster General, or whether 
the charges made against him could be substan- 
tiated. His objection was, that the House had 
nothing to do with charges made by a member 
against any individual. If the charges were true, 
the President (and not the House) was the proper 
piron toapply to, to remove the officer. But it 

ad been said that the House had the power to 
impeach all civil officers, and, therefore, could im- 
peach the Postmaster General. But, because the 
House was invested with that power, he asked 
whether they were bound toexercise it? Surely 
not. And he hoped they would not, when they 
could get rid of the officer by a more summary 
mode. Late experience had taught them the 
trouble and expense attendant on impeachments, 
and he trusted that no officer would ever be im- 

eached that could be removed by the President. 

t would be better to let them remain in office, 
although guilty of misbehaviour, thao to spend so 
much time as they would be obliged to doin cases 
of impeachment. Suppose the motion should be 
agreed to, and the committee appointed, he asked 
what power they would possess?, Were they to 
declare whether the charges were true or false? 
A determination either way would haveno effect 
upon the House, because they could not, he trust- 
ed, impeach the officer. He was not disposed to 
do anything to hurt the character of the Postmas- 
ter General, but he would not give his sanction to 
a measure which would spend so much of the 
time of the House in deciding what he considered 
an affair of private honor and private feelings be- 
tween two gentlemen. He also considered that 
the adoption of the resolution would pass a cen- 
sure upon the gentleman. who made the charges, 
and he asked whether the House were disposed 
to censure one of its members for any warm and 
unguarded expressions about an officer of the 
Government? He trusted not. How many times 
had charges been made in the House against the 
President of the United States; but that officer 
had never thought it proper to apply to the House 
for an inquiry into his conduct; nor did the House 
ever pass a vote of censure on the members who 
madethem. He locked upon this asa question of 
dispute between two gentlemen, and no tribunal 
could be erected in the House to decide on it. He 
should, therefore, vote against the motion of the 
gentleman from Massachusetts, (Mr. VARNUM,) 
and hoped it would not prevail. 

Mr. Hueer knew not what was the opinion of 
any gentleman as to the merits of the question, 
but he was satisfied that a calm decision of it 
could vot take place at that time. They were 
about to establish a precedent, which might be of 


most deliberation. He called upon gentlemen to 
say, whether it was possible that a calm and im- 
partial decision could be given after so much irri- 
tation had been displayed in the debate? In order 
to afford an opportunity to gentlemen to give the 
subject a cool and dispassionate investigation, he 
moved to postpone the further consideration there- 
of until Monday. ae 

The question was taken thereon, and determin- 
ed in the affirmative—yeas 93.” i. 

The resolution was never after called up. 


GEORGIA CLAIMS. 


- The unfinished business of yesterday on the Ya- 
zoo claims was resumed—the amendment offered 
by Mr. CLARK, under consideration. nate 
~- Mr. Homes observed that as he was a member 
of the Committee of Claims from whom the report 
under consideration emanated, he thought it his 
duty to state tothe House the part he acted on 
that occasion. I was, said Mr. H., in all our de- 
liberations upon this subject decidedly opposed to 
the adoption of the report, and in every stage of 
its progression used all fair means in my power to 
produce a different result; in this however I was 
unsuccessful, My conduct was governed by a firm 
conviction that the present claimants had no right 
in law or equity to the lands in question, and that 
policy did not demand the interference of the Na- 
tional Legislature. Most of the arguments that 
operated upon my mind then, and will influence 
my vote now, have been adduced by gentlemen 
who preceded me. It is not my intention to de- 
tain the House with a repetition of them; one or 
two- however have occurred to me as worthy of 
consideration, that have not been urged. This 
must be my apology for addressing you after the 
able andlengthy discussion thesubject has received. 
lam of the opinion, Mr. Speaker, that the Legis- 
lature of Georgia, of 1795, were not author- 
ised to dispose of the lands in question, even if 
they had been honestly inclined to do so. This 
opinion is grounded upon the known maxims of 
Government and the Constitution under which 
that Legislature existed. The clause giving general 
powers to legislate for the good of the State, and 
by which it is contended the power was delegated, 
is in these words; “ The General Assembly shall 
‘have power to make all laws and ordinances 
‘which they shall deem necessary and proper for 
t the good of the State, which shall not be repug- 
‘nant to this constitution.” By an authority 
which will be respected by every member of this 
House and which I beg leave to read, it will be 
found that general powers to make laws for the 
good of the State does not extend toa right to part 
with. public property. Vattel, in his Laws of 
Nations, lays down the following doctrine upon 
this subject: “ The nation having the free dispo- 
‘sal of all the property belonging to it; it may 
* convey this right tothe sovereign, and consequent- 
‘ly confer upon him that of alienating and mort- 
t gaging the public property, but this right not ne- 
‘ eessarily belonging to the conductor of the State, 
f to enable him to render the people happy by his 
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t government, it is not to be presumed that the na- 
£ tion has given it him, and if it has not made an ex- 
t press law for that purpose, it ought to, be main- 
“tained that the Prince is not, invested with it.” 
In no clause of the constitution alluded to, do we 
find an express authority to dispose of public prop- 
erty. If, therefore, the authority that I have just 
read isto have weight with the House in placing 
a construction upon that instrument, we must be 
ready to conclude that the people of Georgia did 
not delegate a power to the Legislature of 1795, 
to dispose of the lands in question. But, sir, this 
position is assailed by an argument drawn from 
the inconvenience of establishing it. We are told 
that if you adopt the principle that the Legisla- 
ture of Georgia had no right to sell, you thereby 
call in question the titles to more than one-third 
of the cultivated soil in the nation, because no 
State Legislature in the Union, is, by express pro- 
yision, authorized to make sale of their lands. I 
confess, Mr. Speaker, that, although thisargument 
ab inconvenienti does not go to contravene the 
truth of the position Ihave laid down; yet if I 
could not by a further reference to. the constitu- 
tion in question, show its inapplicability in this 
instance, I should be ready to yield the ground I 
have taken, for itis not my wish, sir, that the law- 
ful and equitable title to the land of a single indi- 
vidual in this community should be wantonly 
endangered. But, I confidently expect to be able 
to show that, by adopting this principle, for which 
I contend, we will not affect the validity of titles 
derived from States whose constitutions do not 
contain an express provision to sell. In the con- 
stitution of Georgia we find this sentence imme- 
diately following the clause I have read from it. 
“ They shall have power to alter the boundaries of 
‘ the present counties, and to lay off new ones, as 
€ well out of the counties already laid off, as qut 
“of the other territory belonging to the State.” 
At the period of the adoption of the constitution, 
the people of Georgia owned an immense tract of 
unappropriated land. It cannot be doubted but 
the power granted to the Legislature to lay off new 
counties, had an allusion to this extensive back 
country, and it will not be denied but that a pow- 
er to lay off a county is subordinate to that of sell- 
ing a county. Can we then for a moment think 
that the convention who formed the constitution. 
supposed, by the clause granting general powers to 
legislate for the good of the State, they invested 
the Legislature with a right to sell the whole coun- 
try to an individual, and that they did not by the 
same clause believe they had empowered them to 
lay off a new county within it? We cannot sir: 
the style and general correctness of the instrument 
warrants no such absurd conclusion. This clause, 
therefore, Mr. Speaker, is susceptible of no meaning 
whatever, or must be considered as limiting the 
power of the Legislature in relation to the lands in 
question. It may, however, be said, that it is dec- 
larative of a preparatory measure to that of dis- 
posing of the lands: giving it even this construc- 
tion, it answers my purpose as well as the one for 
which I contend, and believe to be correct; be- 
cause there .was.no law in force establishing a 
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county within any of the lands in question at the 
time the contract for selling them was entered into. 
We need not, said Mr. H., be told that the Legisla~ 
tures anterior to 1795, thought themselves invested 
with the right to sell vacant territory—their opin- 
ions should not be put in competition with that 
of the convention that formed the constitution of 
1798. The people of a State, in their conventional 
capacity, are, unquestionably, better authority to 
resort to for an explanation of powers granted, 
than Legislatures, whoare censurableif they trans- 
cend the limits of those powers. This convention 
did, sir, declare the law of 1795, disposing of the 
lands in question, to be an exercise of powers with 
which the Legislature was not invested, and by 
express provision they authorized after Legisla- 
tures to cede the same to the United States. It 
therefore appears clear to me, Mr. Speaker, that 
as the constitutions of the several States do not 
contain a special clause empowering the Legisla- 
ture to lay off new counties, &c., we do not en- 
danger the titles to lands sold under a general pow- 
er to legislate for the good of the State, and we 
may safely and correctly vote for the amendment 
proposed by my colleague, and against the report 
of the Committee of Claims. Permit me, however, 
Mr. Speaker, to suppose, for the sake of argument, 
that I have been mistaken in this opinion ; can the 
present claimants establish a title upon the ground 
of their being innocent purchasers? In the ex- 
amination of this question I shall not recite the 
various circumstances which tend to show that 
they had notice of the fraud. This has already 
been done by gentlemen who preceded me, and I 
have no new deductions to make from the facts. 
Let us then suppose the possible case of their being 
wholly ignorant of the circumstances attending 
the original purchase ; still I contend they cannot 
be entitled as innocent purchasers.. In support of 
my opinion Ilay down this maxim: that where a 
title is established in any one on the ground of his 
being an innocent purchaser, it must always be 
presupposed that the person claiming to be the 
rightful owner has, by his connivance, neglect, or 
misplaced confidence, been the cause of the de- 
ception. Apply it to the present case; are the peo- 
ple of Georgia chargeable with either fraud, ne- 
glect, or misplaced confidence? The first is out of 
the question, the last cannot be applied to them— 
for the delegation of a power to legislate for the 
good of the State was essentially necessary to the 
existence of the State; and it cannot be said the 
people were bound to be answerable to individuals 
who might suffer by the wilful and corrupt abuse 
of that power. But,sir, with respect to notice, the 
people of Georgia used all means in their power 
to apprize the whole world of the fraud that had 
been practised upon them, both pending the nego- 
tiation and after it was completed ; their indigna- 
tion at the transaction was no secret, they spoke 
aloud of the manner in which they had been be- 
trayed. But there was no official notice! Alas, 
Mr. Speaker! the organ of the public sentiment 
(the Legislature) was polluted, the voice of the 
people could not approach them, their consciences 
were incarcerated with gold and impervious to the 
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sound of truth. What could the people do but 
awaitthe constitutional period of electing men that 
would speak their sentiments? They did so, and 
they stand acquitted of any neglect on their part. 
By the cession the United States are placed in the 
situation that the people of Georgia would have 
stood in if it had not been made.. If therefore the 
present claimantshad no legal or equitable demand 
upon them previous thereto, they have none upon. 
us. now. One word, Mr. Speaker; with respect to 
the expediency of adopting the resolution proposed 
by the committee. It never can. be expedient to 
doan act of. manifest injustice. If the petitioners 
are entitled to.any part, they are: entitled to the 
whole of the lands in. question... Can it be just in 
us, because we have the power, to:compel them to 
receive one-eighth part?. If, on:theother hand, they 
have no title whatever in law or equity, which I 
religiously believé, do. we not do an.act of great 
injustice to the public by giving them near five 
millions ofacres?, Weunquestionably do. Some 
allusions have been made in the course of debate 
to the conduct of the Committee of Claims. I 
regret, Mr. Speaker, that I cannot defend it upon 
this occasion; Ihave been for some years pastone 
of the victims devoted to take a part in the ardu- 
ous, unpleasant, and unthankful duties assigned to 
that committee—to bear my share not only of 
the labor, but the importunities and reproaches of 
the: disappointed applicants, No considerations 
heretofore have induced us to relax from that reg- 
ular administration of justice, conformable to law 
and precedent, in which we have uniformly met 
with the approbation of the House. But, long as 
I have been a member, Mr. Speaker, I cannot turn 
toa single instance wherein the committee have 
recommended a compromise of a claim; we give 
but seldom, but when we do give, we honestly 
give all that is due. 

Mr. Lyon.—After having taken a view of the 
subject now before the House, during the last ses- 
sion, in all its shapes and bearings, and after hav- 
ing; inca very ample and explicit manner, given 
the reasons which governed my vote at that time, 
it was my intention to have given a silent vote on 
this occasion. The hope of changing the mind of 
a single member: does not now call: upon me to 
rise ; no, sir, the uncandid insinuations, the unde- 
served reproaches and criminations from a mem- 
ber from Virginia: have caused me to break through 
that silence I had imposed upon myself. Yet, 
since I am. up, permit me to remind you, sir, of 
that view, and in a very brief manner of those 
reasons which will in every stage of this-business 
induce me- to adhere to the contemplated com- 
promise. It seems-that the government of Geor- 
gia, in 1792, made an.agreement with certain com- 
panies which was not fulfilled by the grantees, nor 
consummated by the government of Georgia, for 
the sale of a large part of their western lands; ac- 
cordingly, the Legislature again offered those lands 
for sale, and by solemn legislative and executive 
acts, did sell, and by deed convey forty millions 
of acres of those lands to certain other companies, 
for which they received the compensation agreed 
on. 

Sth Con. 2d Szs.—36 


to show-to. purchasers the best possible evidence 
of a good and authentic title, did sell the property 
thus purchased to other purchasers, who had the 
best right imaginable to put faith in the authen- 
ticated: ducuments and title papers presented to 
them-—documents and title ‘papers as good as any 
ever. obtained: from an-individual by another, or 
from a State or a nation bya purchaser. Not- 
withstanding which the succeeding Legislature, 
not liking the bargain, assumed or attempted to 
assume the power of reclaiming the property, and 
passed an act purporting their intention of invali- 
dating the title given by their predecessors, as well 
as for the destruction-of the records and every: evi- 
dence of the title given by them. Pie, MS 

It appears that the purchasers, when they/found 
Georgia offering to cede those lands to the United 
States, gave warning and notice of their claims to 
the Chief Magistrate of the Union; in consequence 
of which, or for some other cause, a provision for 
a compromise with the claimants was made in 
the law which authorized the holding a treaty 
with Georgia respecting the cession of those lands. 
Commissioners of the United States, agreeably to 
the powers vested in them by that provision, have 
met the claimants, and have, it seems, agreed on 
terms of compromise, which in my opinion are 
very advantageous to the United States; which 
compromise is now before this House for their 
sanction. 

I stated last year that, under my impression of 
the validity of the title of the claimants, the com» 
promise was more advantageous to the nation 
than could be expected; more advantageous to be 
sure than I had previously expected could have 
been made. I still think it an advantageous bar- 
gain, on account of the revenue which will arise 
from the sale of the residue of the lands—~seven- 
eighths of forty millions, to which an unexception- 
able title can then be given, a title which good 
farmersand useful settlers will not fear to improve 
under. Advantageous, I say also, on account of 
the benefit to be derived from the early settlement 
of some.of the best lands, and in the best situation 
of any the Government claims—a country in- 
tersected by many navigable waters, and through 
which the road goes from almost every State in the 
Union to Natchez and New Orleans; a road which, 
in the present state of things, is frequently infested 
with murderers and freebooters, 

Nothing could be more surprising to me than 
the opposition this, in my opinion, reasonable, 
necessary and profitable compromise has met with, 
both last session and this. Isay profitable, because 
it takes not a cent out of the Treasury, nor from 
any other fund. but the land itself; which, however 
wrong it was to purchase it, knowing it to be sold 
to others, whose claim.was ina measure recog- 
nised by the contemplated compromise at the very 
outset of the negotiation—however wrong, I say, 
it might have been for the United States to have 
become the purchasers, they have not paid, nor 
are they bound to pay a shilling from any other 
fund than the land itself, notwithstanding all this 
clamor about robbery. Such has ever been my 


That those grantees, having it in their power | opinion of public faith, that although I doubt not 
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that bribery was used in the Legislature of Geor- 
gia in the transaction of 1795, to a certain degree, 
their successors and the State were bound to abide 
by the solemn contract. I say solemn, because it 
appears to be confirmed by the Executive of the 
State, against whom I do not recollect any charge 
of bribery to have been made. Had that Executive 
(who was on.the spot, and must have been a bet- 
ter judge of the corruption talked of than we can 
be) arrested, by his withholding hand, the com- 
pletion of the contract, and refused his signature 
to those papers which enabled the purchasers to 
convey their purchase to others, I should now say, 
the title being incomplete, we have nothing to fear 
from it, we want no compromise. This no doubt 
would have been done had the Executive sup- 
posed that the people of Georgia were injured. 
and that they would support him in that refusal. 
But, sir, the honors and. preferments retained by 
and. conferred on so many of those persons charged 
with the bribery, leads me to believe that there 
were causes unknown to me which led tothe 
uneasiness.on the part of the people of Georgia, 
with regard to the sale in 1795, and led to the at- 
tempt at resuming the right to the lands in 1796. 

In the course of this discussion, we who wish 
for a compromise of this perplexing busincss—this 
business which seems to be kindling the greatest 
discord in the nation—have been charged with an 
intention of committing a robbery which is far to 
exceed all the petty larcenies of the former Ad- 
ministration, and sueh of us as have aided to de- 
pose the former and support the present Adminis- 
tration, are threatened with being for the future 
considered as Federalists, let our professions be 
what they may. For my part, L can assure the 
member who threatens us, that it never in my life 
gave me pain to be called a Federalist, in the true 
sense of that word—in the sense in which the 
‘word was used by the great man who said, “ We 
are all Federalists, we are all Republicans;” but, 
sir, it really gives me pain to hear and to see the 
character of the head of one of the Departments 
of our Government lugged into this debate, and 
so illiberally treated. The man I respect highly 
both for his integrity and talents—in the first of 
which, in. my opinion, he stands behind no man 
in this nation; and although he has the misfor- 
tune to suffer the censure of the member from 
Virginia, I believe he enjoys almost universal ap- 
-plause for the great zeal, fidelity, and sound dis- 
cretion with which he has discharged the import- 
ant functions entrusted to him. 

From the drift of the speeches delivered by the 
tnember from Virginia, from his call for the Post- 
master General’s report of a list of his contracts, 
and from the invitation he has given to an exam- 
ination of that report, I am led to consider it a 
“duty Lowe to myself, in this House, and in the 

-face of the world, to take up that report, and ex- 
plain the nature of the contracts which there ap 
peatin my name. I find my name seven times 
mentioned in that report: the first is in the 12th 
page; fora contract for carrying the mail from 
Cincinnati to Detroit; the second in the same 
page, and is from. Marietta to Cincinnati; these 


two contracts I never solicited or bid for, but the 
Postmaster General having advertised for propo- 
sals, and having received none that he thought 
reasonable, they being new routes and to be let 
for one year only, he wrote to me offering the 
price they stand there at, and I undertook to get 
the business done. For the performance of the 
latter contract I gave every cent I received, and 
without saving one penny for a great deal of trou- 
ble, risk, and perplexity, I had taken upon my- 
self to get it effected. From the other I saved a 
few dollars toward paying me for the care, trou- 
ble, and responsibility I had sustained on the oc- 
casion. Long before these contracts were out, I 
informed the Postmaster General that I should 
take neither of them again, and the contract from 
Cincinnati to Detroit was let to another person at 
$105 60 more than was given tome; this may be 
seen in the 22d line of page 20 of the same report. 

The third time my name is mentioned is in the 
same 12th page, and ‘is from Hartford to Fort 
Massac, a distance of about 180 or 190 miles, for 
which $654 75 is: paid; out. of this $65 is to be 
paid for ferriage. For some parts of this route I 
am obliged to give much more than a proportion- 
ate share of what I receive; some other parts I 
give a trifle less; sometimes my own horses carry 
the mail. I cannot with precision tell what is lost 
or gained in it, but it cannot be $50 either way. 
The fourth contract is also in the same page, it is 
from Russelsville to Eddygrove, or, rather, Ed- 
dyville; itis 80 miles, for which $240 is paid; 
this is as low if not lower than the price given 
anywhere south or west of this place, and I give 
to the person who performs it the whole amount 
of what I receive. The fifth and sixth time my 
name is mentioned in that report is in the 28th 
page—those are merely a renewal of the two last 
mentioned contracts, which had expired in 1803; 
all of those contracts were made before I was 
elected to my present seat in this House, before I 
had the pleasure of a personal acquaintance with 
the present Postmaster General, and before I ever 
spoke with him. 

The seventh contract is noticed in the last page 
of the Postmaster General’s report, which is from 


‘Massac to New Madrid, from Kaskaskias to Gi- 


rardeau, from Cahoka to St. Louis, a distance of 
more than 200 miles, for $515,-out of which more 
than $150 must be paid for ferriage, at the rate 
ferriages stood at the time of the contract. 

This is the true.history -of the contracts by 
which it is insinuated that the Postmaster Gene- 
ral has bribed me. I never was bribed, sir; it is 
not all the lands and negroes my accuser owas 
that could tempt me to do a thing which honor 
or conscience dictated to me to avoid. I could, 
sir, if it was pertinent, show how the over-vigi- 
lance of the present Postmaster General has de- 
prived me of the benefit of the only profitable 
contract I ever made with the Government—a 
contract made with his predecessor—which he 
very improperly, in my opinion, considered void 
on account of some words in it not being exactly 
consonant with the intention of the contracting 
parties; believing, however, that the Postmaster 
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General designed to do what he thought right, he 
has not lost my esteem. nor do I think his eharac- 
ter can be injured by the braying of a jackall or 
the fulminations of a madman. But, sir, permit 
me to inquire from whom these charges of bribe- 
ry, of corruption, and of robbery, come. Is it from 
one who has for forty years, in one shape or other, 
beén intrusted with the property and concerns of 
other. people, and has never wanted for confi- 
dence—one whose long and steady practice of in- 
dustry, integrity, and well doing, has obtained 
him his standing on this floor? Is it from one 
who sneered with contempt on the importunity 
with which he was solicited to set a price on the 
important vote he held in the last Presidential 
election? No, sir; these charges have been fab- 
ticated in the disordered imagination of a young | 
man whose pride has been provoked by my refus- 
ing:to sing encore to all his political dogmas. I 
have had-the impudence to differ from him in 
some few points, and some few times to neglect 
his fiat. It is long since I have observed that the | 
very sight of my plebeian face has had an un- 
pleasant effect on the gentleman’s nose—for out 
of respect to this House and to the State he rep- 
resents, I will yet occasionally call him gentle- 
man. I say, sir, these charges have been brought 
against me by a -person nursed in the. bosom : 


opulence, inheriting the life services of a numer- 
ous train of the human species, and extensive 
fields, the original proprietors of which property, 
in all probability, came no honester by it than the 
purchasers of the Georgia lands did what they 
claim. Let that gentleman apply the fable of the 
thief and the receiver, in Dilworth’s Spelling 
Book, so ingeniously quoted by himself, in his 
own case, and give up the stolen men in his pos- 
session. : 

I say, sir, these charges have come from a per- 
son whose fortune, leisure, and genius, have en- 
abled him to obtain a great share of the wisdom 
of the schools, but who in years, experience, and 
the knowledge of the world and the ways of man, 
is many, many years behind those he implicates— 
a person who; from his rant in this House, seems 
to have got his head as full of British contracts | 
and British modes of corruption as ever Don 
Quixotte’s was supposed to have been of chivalry, 
enchantments, and knight errantry—a person who 
seems to: think no man can be honest and inde- 
pendent unless he has inherited lands and negroes, 
nor is he willing to allow a man to vote in the 
people’s elections, unless he is a landholder. 

I can tell that gentleman, I am as far from of- 
fering- or receiving a bribe as he or any other 
member on this floor; it is a charge that no man 
ever made against me before him, who from his 
insulated situation, unconversant with the world, 
is perhaps as little acquainted with my character 
as any member of this House, or almost any man 
in the nation; and I do most cordially believe that, 
had my back and my mind been supple enough 
to rise and fall with his motions, I should have 
escaped his censure. ; 

I, sir, have none of that pride which sets men 
above being merchants and dealers ; the calling of 


a merchant isin my opinion, equally dignified, 
and no more than equally dignified with that of a 
farmer or a manufacturer. I have a great part 
of my life been engaged in all the stations of mer- 
chant; farmer, and manufacturer, in which I have 
honestly earned and lost a great deal of property, 
in the character of a merchant. I act like other 
merchants, look out for customers with whom I 
ean make bargains advantageous to both parties ; 
it is all the same to me, whether I-contract with 
an individual or the public ; I see no Constitutional 
impediment to a member of this House serving 
the public for the same reward the publie gives 
another. Whenever my constituents or myself 
think I have contracts inconsistent with my duties 
as a member of this House, I will retire from. it. 

I came to this House as a representative ofa 
free, a brave, and a generous people. I thank my 
Creator that he gave me the face of a man, not 
that of an ape or a monkey, and that he gave me 
the heart of a man also, a heart which will spare 
to its last drop in defence of the dignity of the 
station my generous constituents have placed me 
in. I shall trouble the House no farther at this 
time, than by observing that I shall not be deterred 
by the threats of the member from Virginia, from 
giving the vote I think the interest and honor of 
the nation requires; and by saying if that member 
means to be understood that Í have offered con- 
tracts from the Postmaster General, the assertion 
or insinuation has no foundation in truth, and I 
challenge him to bring forward his boasted proof. 

Mr. J. Cuay.—It was not my intention to have 
troubled the House with any observations on the 
subject, but I think a view may be taken different 
from any exhibited by the gentlemen who have 
preceded me. Some of the gentlemen who have 
advocated the appropriation of the land to satisfy 
the New England Mississippi Land Company, 
have been content to rest the claim upon the 
ground of policy. They have said that if some 
mode should not be taken to satisfy the Yazoo 
speculators, they would be incessantly troubling 
Congress. If these men have any title, it must 
be by right of pre-emption; and yet that title it 
was not practicable for them to acquire, as the 
State of Georgia could not extinguish the Indian 
title. Notwithstanding, however, their imbecility, ` 
the Legislature of Georgia, of 1796, undertook to 
grant an estate in fee simple. It will require 
more time to examine this question, and perhaps 
more abilities than I possess; but I cannot con- 
ceive how Georgia had a pre-emption title to the 
land, while the Indian title still existed. The 
Congress of the United States possessed the sole 
power of extinguishing the Indian title to lands 
within her territories: no individual State has 
either the right or the power of extinguishing the 
Indian title to any lands they may claim. Of 
course, Georgia had no right to granta title in 
fee simple. 

Weare told of the policy of compromising with 
these speculators, and that they are innocent pur- 
chasers. How are they so? Are they not the 
very men who purchased a fraudulent claim, and 
does not their deed carry on the face of it a proof 
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that they knew it to be fraudulent? There is 
also a strange coincidence: These people’s deeds 
are dated February 13th, 1796, the very day that 
the rescinding act was passed, but these instru- 
ments were not all executed until May following. 
[Here Mr. J. Cray read several passages from 
the pampblet published by the agents of the New 
England Yazoo Company, and compared them 
with the resolution of Congress passed on that 
subject, from which he inferred an acknowledg- 
ment of the present claimants, that they purchased 
a disputed title.] He went on to state that Gov- 
ernor Strong, who was at thattime a Senator of the 
United States, was made acquainted with the 
whole transaction; and it could not but be pre- 
sumed that he and the Massachusetts delegation 
communicated to their constituents the circum- 
stance. i 

The general notoriety of the fraud, said Mr. 
Cray, is such'as to convince any man that the 
present claimants are not innocent purchasers. 
The very conditions under which they purchased, 
demonstrate this. They undertake to stand in 
the shoes of men who had defrauded the State 
of Georgia through a corrupt Legislature, and 
when they. paid their money, they conditioned 
that it should not be repaid them, by reason of 
any defect inthe title. The petitioners take it for 
granted, that, whatever was the fate of the origi- 
nal compact, though bottomed in fraud and con- 
sequently null, they have no other resource than 
in the mercy of this House. Why did they make 
that stipulation in their deed? Why not take a 
general warrantee? If the deeds had been exe- 
cuted in the usual manner, they could have re- 
covered their money from the party who had 
practised upon them. But notwthstanding that 
article, I still think they should have recourse to 
the original grantees; let them go to them, anda 
court of equity will do them justice. 

I have no idea of supporting questions of pro- 
perty upon grounds of mere policy; I shall never 
be inclined to squander millions of the public 
money, because a gang of swindling speculators 
may enter this House and prove troublesome 
to its members. The agents of these men have 
accidentally acknowledged that they cannot ex- 
tinguish the Indian title, and, therefore, they can- 
not get possession of the lend. Whatis a man to 
get by.a contract, when it is impossible to comply 
with the terms? I was in hopes, that the repre- 
sentation from the State of Pennsylvania would 
have been unanimous on this question: they ought 
to know, from the salutary experience of their 
own State respecting land speculations, whether 
it relates to the Connecticut, Susquehanna, or 
Delaware companies, who have kept a part of our 
State. in a continual broil for fifty years, while 
another set of men, under the garb of the Popula- 
tion and Holland companies, have thrown their 
Warrants over the northwestern corner of the 
State, and are likely to defeat the great objects 
which the Legislature had in view, when they 
disposed of the lands to actual settlers alone. I 
trust, however, that they will be defeated, and 
that the courts of justice will. determine the case 


But we were baffled in this expectation. 


in the manner in which it was recently decided. 
I regret that the oldest member of Congress 
from our State, should, at this late hour, abandon 
those republican principles, which he has so long 
and so ably maintained, to support a band of 
Yazoo speculators. For my part, I must be an 
altered man indeed, if I ever consent to a com- 
promise with a gang of speculators holding a title 
founded in fraud and speculation.. 

Mr. Bepineer said that as the gentleman from 
Virginia, who first spoke in opposition to the re~- 
port, had called on the Committee of Claims for 
the reasons on which the report was grounded, 
and particularly for their reasons for departing 
on this occasion from the course usually pursued 
of assigning the reasons on which a report was 
made, he would, as he was a member of the com- 
mittee, take the liberty of making a short ex- 
planation of facts, which might, in some measure, 
afford the satisfaction requested. The Commit- 
tee of Claims was composed of seven members; 
of these, three were opposed to the report. They 
contended in. committee that the reasons for the 
report ought to be stated; that before they called 
on the House to sanction the extraordinary reso- 
lutions recommended, cogent argument should be 
adduced. Butthis course of procedure was over- 
ruled by the majority, for the best reason on earth, 
because there was no good ground, no sound prina 
oa which these resolutions could be sup- 

orted. 

p When the subject was first submitted to the 
committee, the minority, of which I was one, 
entertained hopes that the principles, which had 
heretofore governed the Committee of Claims, 
principles long established and sanctioned by the 
House, would not be- dispensed with on this oc- 
casion. These were, where a claim was just and 
equitable, to grant a full compensation; and if 
otherwise to reject it altogether. Heretofore they 
had never conceived it equitable or honorable, 
when there was a just and legal claim, to propose 
a compromise. And it surely would be highly 
dishonorable to give to any man, possessed of a 
good claim, only a part of his just right. We 
thought it would be degrading to the dignity of 
this House and of the committee to adopt such a 
practice. The question was, therefore, put—Had 
the original grantees any good title, either in law 
or equity? It was not pretended that they had. 
We hoped that this point would be decided by the 
committee, and the decision reported to the House. 
The 
majority refused to pursue this course. 

Driven from this ground, we thought proper to 
rely on the abundant evidences of corruption and 
fraud reported by the Commissioners, and con- 
tended, using their own words, that the claim 
could not be supported. But here again we were 
overruled. X 

We then called upon the Representatives of 
the State of Georgia for such information as they 
possessed, deeming such information important 
towards enabling us to make a satisfactory report, 
and the House a just decision. But unfortunate- 
ly our inquiries were to little purpose, as the ma- 
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have risen on the present question, but the re- 
spect he owed to the Committee of Claims, which 
had been attacked by the two gentlemen last 
up, who-were also members of that committee, 
obliged. him to take some notice of what had 
been said. He had the honor of being chairman 
of that’ committee; but it was well known to 
this House that it was not-a place of his seeking; 
and he believed there was no one:member of- that 
committee who aspired to the honor of the toil 
and drudgery their chairman was compelled to 
undergo. The gentleman from Kentucky (Mr: 
Bepincer) well knows, said Mr. D., that I thought 
the office ought not to be pressed upon'me. He 
knows the motives on which it was bestowed, 
and he will have the goodness to recollect :that 
after every other attempt to disentangle myself, I 
threw out to them an idea that perhaps they 
would repent having placed me in it. Having, 
however, once undertaken the task, I performed 
its duties according to the best of my abilities, 
and with the greatest assiduity. I didnot, how- 
ever, conceive that when I devoted myself to 
this service I was to be the servile instrument of 
any man or set of men, or to bea slave to their 
opinions. I always gave to the subjects referred 
to us the best examination and consideration in 
my power. 

“Whenever the House decided a question of 
reference to that committee, whatever might be 
my.own private opinion on the principle, fal- 
ways considered it my duty to conform the re- 
port to the declared will of the House; until that 
was manifested I always considered myself to 
act as I judged proper. 

It is objected by the two gentlemen who pre- 
ceded me, that on the present subject the com- 
mittee pursued a course that had no precedent; 
if such be the fact,I am uninformed, for be it 
known that the present chairman of the Com- 
mittee of Claims had never until this session 
been a member of that committee: Nor, as a 
member of Congress, did he know that a proposi- 
tion of compromise had ever been before referred 
to the Committee of Claims. So far as his rec- 
ollection served him, all claims heretofore sub- 
mitted were for the whole or nothing, and after 
the applicants had been fully heard before the 
committee, the question turned upon those two 
pivots—all or none. On the subject now under 
consideration, the question was solely as to com- 
promise, and that alone was agitated when the 
committee took it into consideration; and it will 
be recollected that the committee adjourned 
without coming toa decision. The rules of the 
House which govern in Committeesof the Whole, 
are also applied to the Committee of Claims, and 
when the House has settled a principle, and re- 
ferred to the Committee of Claims to make the 
application, the committee never attempt to travel 
out of the path prescribed. 

I here take the liberty of asking what was the 
question referred to the Commiitee of Claims. 
Certainly it was a proposition for a compromise, 
or nothing; every member of the committee 
must know this. I believe there is not a single 


jority overruled the course we wished to pursue. 
The Representatives informed us of many cir- 
cumstances contradictory to the statements of 
the petitioners, of which I will state a few. They 
represented, that when one of the agents men- 
tioned that he claimed for or under a certain 
James Bulgin, he was told that.James Bulgin 
was at Augusta during the whole session of 1795, 
but that he was not an original purchaser ; which 
led me to believe that he was fully acquainted 
with the fraud, and had no just pretensions to 
compensation. One of the agents, Mr. Pippin, 
stated in the presence of the committee that he 
held under Bulgin. 

-> They represented that the statement of money 
said to have been expended and used for the ben- 
efit of the State, was not true; and this was fully 
explained, I think, to the conviction of every 
member of the committee. 

They represented that the great body of the 
people of Georgia were opposed to the sale of the 
lands, and that only a small part, called the com- 
bined party, were in favor of selling. That there 
was at the time of the sale no extraordinary call 
for money. That the indignation of the whole 
people of Georgia had overwhelmed the authors 
of this black transaction. That presentments had 
within three months been made by grand juries 
in seven out of nine of the counties of the State. 
That the road from Augusta to Charleston was 
used by travellers almost as frequently as the 
road leading from the Capitol to Georgetown, 
and that consequently everything of importance 
which was transacted at Augusta must have soon 
reached Charleston ; travelling from which place 
to Boston was usual at all seasons of the year. 

This, and much. more important information, 
was given by the Representatives from Georgia, 
men who, from the honor and respectability of 
their characters are more to be depended upon 
than any commissioner who may be sent to that 
State, who most probably would be guided by ex 
parte evidence. 

I consider this question as very important. Let 
it be recollected that the land in dispute is as 
large in extent as six States of the Union. What, 
then, would have been the situation of the Uni- 
ted States had these avaricious men succeeded 
in their gigantic designs ? 

During the course of this discussion, the mer- 
its of the Committee of Claims have been often 
alluded to. To elucidate the conduct of the 
committee, I have. made this explanation. If 
any credit is due to those who compose the ma- 
jority they are welcome to all the honor which 
can flow from their report. Iclaim no part of it. 
I deem myself a representative of the people, ap- 
pointed to guard their interests from violation. I 
cannot, therefore, render to my constituents any 
satisfactory reasons for putting the property, thus 
confided to me, into. the hands of individuals not 
answerable to them for their conduct. I believe it 
safer that this power should remain in the hands 
of Congress, than that it should be placed in the 
hands of the best men that can be appointed. 

Mr. Dana said that he had not intended to 
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ized the Commissioners, on the. part of the United 
States, finally to settle, by compromise with the Com- 
missioners on the part of Georgia, any claims mentioned 
in the act of the 7th of April, 1798; and to receive, in 
behalf of the United States, a cession of any land 
therein mentioned, or of the jurisdiction thereof, on such 
terms as should appear reasonable. The same act also 
authorized the Commissioners, on the part of the Uni- 
ted States, to inquire into the claims made by settlers, 
or any other persons, to any part of the aforesaid lands, 
and to receive from such settlers and claimants any 
propositions of compromise, and lay a full statement of 
the claims and propositions, together with their opin- 
ion, before Congress, for their decision thereon. 

“Tn virtue of these acts, the Commissioners of the 
United States concluded the beforementioned agree- 
ment with Georgia, and thereby settled the interfering 
public claims.” 

This shows that, according to their understand- 
ing, the thing referred was a compromise, and not 
a question of ‘strict title. Nor do the Commit- 
tee of Claims, so far as I have information, ever 
offer a compromise of aclaim that goes for the 
whole amount. Let gentlemen read over the 
memorial and they will find that I am correct. 
Not a member now sitting in his place, but who 
will accord with the opinion expressed by the 
committee. Were the committee to report on a 
question not referred to them. Were we so ig- 
norant of our duty, and so perverse that we could 
not understand, or would not perform the duties 
required by the House? And were we to sub- 
scribe a declaration of an opinion on a subject 
not before the committee? Whatever may be 
the admissibility or inadmissibility of the claim 
of the present applicants, or my opinion thereon, 
is not the point | am endeavoring to elucidate; 
or what is, or was, the sense of the House on re- 
ferring it to the Committee of Claims. From 
whatever cause the reference sprung, the thing 
once consented to ought to be attended to, and it 
was the duty of the committee to do what they 
were enjoined to perform. 

Ido not know that there was any deviation 
from the usual course of proceeding in the com- 
mittee on this subject whilst it was pending be- 
fore them. As respects the mode of conducting 
the inquiry, I can assert that everything was done 
as orderly and as carefully as on any other claim 
ever before them. In the first stage of the busi- 
ness, efforts were made to obtain information from 
every quarter where it was likely to be procured, 
whéreby the propriety of the claims ‘could be 
tested, that the whole subject, with all its cireum- 
stances, might be drawn to a focus, and presented 
fully and fairly in one view. A general desire 
was expressed that any gentleman who could 
throw any light on it, would be pleased to attend 
the committee, and communicate such informa- 
tion as-he possessed. In consequence of this invi- 
tation, two of the Delegates from Georgia were 
present;; one of them a member of this House, 
the other a member of the Senate. And the in- 
quiry was prosecuted with a degree of minute- 
ness seldom equalled, but never exceeded, in a 
committee of this body, so far as I have witnessed, 
since I have had the honor of a seat on this floor. 


member on this floor who is a stranger to the 
fact. What, then, sir, was. the committee to 
think of the order of the House? Is it under- 
stood that the committee were never to report 
because compromise was the object? Was it in- 
tended to make the committee the mere instru- 
ments of delay? Yet it must be so understood 
if they were not to act. That the subject re- 
ferred was such as I have stated is very clear, 
and the fact is so stated in the report before the 
House. And to show that it was so considered 
and acted upon by the committee, I will read an 
extract from the report itself, which, after giving 
an historical account of the transactions relating 
to the sale of the vacant lands of Georgia pro- 
ceeds: 

“These conflicting acts present a general question 
of serious moment, on which the committee abstain 
from expressing a decided opinion. It is not the object 
of the present applications, that Congress should decide 
the question of strict title, as’ originally claimed under 
the beforementioned act of the Tth of January, 1795. 

«The petitioners request a settlement of their claims, 
on terms compatible with the articles of agreement. be- 
fore mentioned. At the same time it is proposed, as 
an alternative, that the whole question of title may be 
submitted finally to judicial decision. The general 
provisions of the existing laws of the United States do 
not authorize the institution of any process on the part 
of the claimants, whereby such a proposition could be 
carried into effect. And perhaps it might be ques- 
tioned, whether a special provision for this purpose 
would be conformable to the spirit of the agreement 
with Georgia. It is not suggested that any proceed- 
ings of the Government of the United States have en- 
couraged an expectation that such provision would be 
made. 

“The remaining inquiry relates to a settlement of 
claims by compromise. This is the known object of 
the present applications; and the Committee of Claims 
have considered it incumbent on them to attend to the 
proposition for compromise which has thus been refer- 
red to them by the House. 

« According to the agreement with Georgia, the re- 
served five millions of acres constitute the whole fund 
applicable to any such purpose. What portion of this 
fund will be requisite for satisfying the claims specially 
provided for by the two first sections of the’ act of Con- 
gress of the 3d of March, 1803, the committee have 
not been able to determine. From the residue, how- 
ever, whatever the same may be, it is prayed that a 
compensation may be made on account of the claims 
of the present applicants. 

“Some of these claims are known to relate to lands 
within a portion of territory to which there has been a 
claim on the part of the United States and of Georgia. 
The act of Congress, of the 7th of April, 1798, which 
authorized the establishment of a government in the 
“Mississippi Territory as therein described, made pro- 
vision for the appointment of Commissioners to adjust 
-and determine with such Commissioners as might be 
“appointed under the legislative authority of the State 
of. Georgia, all interfering claims of the United States 

and that State to the territory ; and also to receive pro- 
posals for the relinquishment of any such cession of the 
whole or any part of the other territory claimed by the 
State of Georgia and out of its ordinary jurisdiction. 
A supplementary act,of the 10th of May, 1800, author- 
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One of the first points of inquiry, was to ascertain 
whether. the present claimants had notice of 
fraud; and whether we could bring home to them 
the proof of direct knowledge, or short of that, 
whether they had an indirect knowledge of the 
fraud. One of ‘the gentlemen, the gentleman 
from Georgia, who I see now in his place, an- 
swered with that candor and’ frankness, that re- 
moved all doubt of the correctness of his inform- 
ation, even if his general character had not been a 
security for the fidelity of his relations. I con- 
sider this circumstance as highly honorable to 
him, because it was known that he was hostile to 
thetclaim; but, sir, so much did that gentleman 
hold-his passion in subjection to:his sense of pro- 
priety, that his information had, and deservedly 
had, the most decisive influence upon the mem- 
bers of the committee. , 
~.‘ When he was asked, whether the New Eng- 
land Mississippi Land Company had notice of 
the alleged fraud? He answered, he did not know 
that that they had. He was asked whether the 
“presentments of the grand juries were published 
in any newspapers that went to the State of Mas- 
sachusetts? He could not say that they were; 
- it-was not probable that the information was sent 
there. He was asked if he knew whether an ac- 
count of those transactions in Georgia, was pub- 
lished in any paper that hada general circulation 
in the other States? He did not know that they 
were.. Thus far the inquiry went, asto notice to 
the New England Mississippi Land Company. 
With respect to the South Carolina Yazoo Com- 
pany, for whom tracts had been reserved, the in- 
quiries touching that point were the same. 

He was asked whether the grand juries made 
the.presentments in such time as that it was prob- 
able they could reach South Carolina previous to 
the contracts being entered into for purchasing 
the Upper Mississippi Companies’ title to their 
lands? He answered, he could ‘not tell; but 
added, that the grand juries made their present- 
ments generally at the first courts which sat after 
the passing of the act of January, 1795, and the 
first court sat either the third or fourth Tuesday 
Sei is of these days, Mr. D. said, he did not per- 

ectly recollect) in February following; and the 
deed of conveyance is dated the 6th of March. 
He was asked, what was the distance from the 
counties in which presentments were made to 
South Carolina, and whether they might not ob- 
tain information through the usual channel of the 
newspapers; and whether he knew that any of 
the purchasers had seen an account of those trans- 
‘actions?. He answered, that there was nothing 
to make it probable that the purchasers in South 


ment, I have confined. myself to simple facts, and 
Í appeal to the gentleman to say whether Í am 
not correct, 

During this inquiry, I felt astonished that 
crimes of such enormity.as those alleged to have 
been perpetrated in Georgia should be suffered to 
pass with impunity, and that nota single prose- 
cution for fraud, bribery, orcorruption, had taken 
place, but that the whole was passed over with- 
out making a single example, although presented 
by grand juries in almost every county of the 
State, and the universal indignation of the people 
was excited. What wasthe inference to be drawn 
from this statement of facts? Hither that’ the 
proof of the erime was not sufficiently clear and 
connected to establish the fact upon a legal in+ 
quiry, or that they did not wish to prosecute. ‘The 
only effect produced was the rescinding act by 
the next Legislature. To inquire whether that 
Legislature might not likewise be suspected of 
bribery and corruption, was a question of too hor- 
rible an aspect to enter into the breast of any citi- 
zen in this country ; the case is unprecedented in 
the United States. Whether such an inquiry will 
ever be proper to make or not, I know not; but it 
was not an inquiry for the Committee of -Claims 
to make, because it was not necessary for them to 
inquire into the question of strict title. The 
question was riot to give the present claimants all 
they claim or to‘give them nothing; the question 
was not a disdain to compromise with fraud. 
That might be the result of a judicial investigat 
tion of the case, but was by no means the ques- 
tion before the committee. I will here ask whe- 
ther it isa mark of fraudulent title, or incompe- 
tency to supporta legal one, when. there are inter- 
fering or conflicting claims, and a compromise is 
suggested between the parties, when an inquiry 
into a legal or equitable title would suspend a 
settlement until the parties were mutually ruined? 
Can it be considered as a mark of corruption, that 
in such a case, a part should be given instead of 
the whole, and the dispute thereby settled to mu- 
tual advantage? Is it a proof of corruption in 
the party which accepts a fraction instead of a 
unit, rather than go through a judicial investiga- 
tion? Is it a proof of no title? But this point 
is decided by the act of Congress in the settlement 
with Georgia; the United States took the lands, 
allowing a portion of the claim of the United 
States to be applied to quiet the claims made upon 
Georgia to the amount of five million of acres. 
So that it cannot be considered a mark of corrup- 
tion, unless the badge is also attached to the Gov- 
ernment of the Union; and I am confident no 
such idea can be entertained of Congress by the 


Carolina had notice.. There was no variation in | people of this or any other country on earth. 


the statement made by the two gentlemen. 

It was inquired, whether bribery and corruption 
were punishable by the laws of Georgia? It was 
answered that nothing existed in the laws of 
Georgia on that subject. It was asked, had any 
person been prosecuted and punished iu the coun- 
ties where the presentments were made? He an- 
swered that no indictments had been found upon 
the presentments—not a single one. In this state- 


Would gentlemen, in their private concerns, 
refuse to act upon this principle? Would they 
not prefer an accommodation to a law-suit, when 
an adverse claimant exhibited a feasible title, not 
to say one strictly legal? If gentlemen demur 
to this mode of settlement, they forget the gene- 


| ral practice of this country, and the maxims of 


private life, that peace and quiet with a part is 
better than strife and litigation with the whole. 


> 
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And such, it appears, was the opinion of the Con- 
gress which authorized the Commissioners on the 
part of the United States to adjust and determine 
all interfering claims of the-United States and of 
Georgia inthe Mississippi Territory,and the Con- 
gress of 1800, which authorized the Commission- 
ers on the part of the United States finally to set- 
tle by compromise with the Commissioners of 
Georgia, and to receive a cession of the lands on 
reasonable terms. The same act expressly author- 
- izes the Commissioners to inquire into the claim 
of settlers, and to receive from such settlers or 
claimants any propositions of compromise, the 
whole to be laid before ‘Congress for their de- 
cision.’ ` 

I apprehend this rapid view of the point in 
question has thrown the objection to. compromise 
entirely out of sight, or if its recollections are 
still cherished, I refer them to what was said by 
the gentleman from New Jersey, (Mr. Boyp,) 
showing the necessity. of getting rid of the claim 
in the manner proposed; what he said was well 
urged, and I have not the vanity tothink it could 
þe illustrated or embellished by any observations 
of mine. 

The amendment before the House to the reso- 
lution goes to direct that the whole five million of 
acres reserved may be applied to pay the South 
Carolina and Virginia Yazoo Company claims 
under the act of 1789, as it exclades every claim 
made under the act or pretended act of 1795. 
Let me ask, Mr. Speaker, if this amendment does 
not defeat the object of the resolution altogether, 
which is visibly to adjust and settle finally the 
claim of the present applicants as well as all other 
claims to public lands in that Territory, and is 
not consequently inadmissible? But, sir, you 
have decided it to be in order, and, therefore, I 
. shall not dwell on that point. Butare gentlemen 
ready ; are they prepared to go the whole length 
to which the amendment would carry them; and 
will they really give to the Virginia and South 
Carolina Yazoo Companies the five million of 
acres, when they claim but a very small propor- 
tion of that amount? Permit me to call upon 
the mover (Mr. CLARK) for an explanation of his 
intention. 

Mr. CLARK explained, and stated that the object 
of his motion was to meet and repel that class of 
claims which had excited such an interest on this 
floor, and whose cause had been advocated with 
such energy—and if it was fortunate enough to ob- 
tain a majority in its favor, he was: frank enough 
to declare that he would vote against the whole 
resolution as amended. : 

Mr. Dana thanked the gentleman for his frank- 
ness, from which he learned that the gentleman 
meant to defeat the claim of 1789, as well as that 
of 1795. This being the object, he need not make 
another observation on the propriety of devoting 
the whole to the South Carolina and Virginia 
‘Yazoo Companies. i 

Various observations, said Mr. Dana, have been 
pressed into service, which seem to have no very 
particular relation to the subject. Iwill a¢know- 
ledge that some. of: those -observations deserve 


some attention on my part, from a regard to the 
general character and standing of the gentleman 
who has made them, rather than from their rele- 
vancy to the-subject, or their intrinsic force. The 
first general idea thrown out is this: That the 
proposition of the committee must be wrong, be- 
cause men of different political sentiments appear 
in its defence. Let us examine this position, not 
as.a model for argument, but rather as an effort of 
eloquence; for the gentleman is eloquent;and trusts 
to eloquence to carry him through all his difficul- 
ties. He disdains the arbitrary trammels of logic; 
and the dull and beaten paths of plain reasoning 
have nothing to gratify his taste or imagination. 
For my part, when 1 see gentlemen avoid the 
course of plain argument, I am inclined to believe 
they are aware of the weakness of their cause. 
And when they who understand a subject, instead 
of entering into a discussion-of its merits, apply. 
their talents in making a pathetic and eloquent 
appeal.to the people from their representatives on 
this floor, what are we to think of their conduct? 
If the gentleman had argument on his side, would 
he have recourse to such means then? -Nosir 
the gentleman from Virginia does not rely upon 
the strength of -his positions; but he endeavors 
to storm your judgment through thé violence of 
your passions. The report applies itself to the 
understanding of honest men, and men of plain 
and common sense; the inquiry it makes has for 
its object a compliance with the order of the 
House, and not a digression toward objects totally 
distinct and unconnected. i 

I beg to be indulged in a brief examination of 
the question whether the agreement of the mem- 
bers of this House, supposed to consist of different 
political parties, isa proof that they are influenced 
by bribery or corruption. It is laid: down as`“a 
broad position, and must equally apply to every 
vote given in this House, wherein-members.of both 
sides have coincided. Last session the national 
character was struck at by the lawless acts of the 
pirates ofthe Mediterranean. The President called 
for the means of avenging the insulted honor of 
the nation. The yeas and. nays were called on 
furnishing these means, and the vote turnéd out 
to be unanimous. Was this.a proof of bribery or 
corruption on either side? We have hada sim- 
ilar vote this session on giving the people of Lou- 
isiana the right of self-government, and the reso- 
lution to this effect passed unanimously. But if 
itis considered as a mark of ‘corruption’ that the 
two sides should coalesce, you, Mr. Speaker, are 
accessory to the crime. The reading of a paper 
cannot be dispensed with but by the unanimous 
consent of the House—a vote, to which effect, you 
are inthe daily habit of presenting to us for our 
approbation, which is almost constantly given. 
If unanimity is a mark of conspiracy, fraud, and 
corruption, you, Mr. Speaker, are the great sewer 
through which it has vent. Excuse me, sir; you 
know I do not apply these remarks to`you as 
founded in fact, but merely to show: the extrava- 
gance of the opinion which has been advanced 
on this point! What, sir, is. the world to think 
of your conduct if it is a stain to have a vote of 
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both: parties in one’s favor? Why, sir, at the 
last session, you had a unanimous vote of thanks 
for your áble and impartial conduct in the Chair 
Which you then filled, and still so`honorably and 
advantageously fill. With these observations I 
wili dismiss this argument, if argumentit may be 
called. 

«Another remark has been made respecting the 
conduct of the Committee of Claims generally. 
It.was said that that committee, regardless of the 
feelings of humanity, uniformly opposed the claims 
of our Revolutionary soldiers; that their widows 
and orphans’ tears and supplications were disre- 
garded; and that it wás only speculators, swind- 
lers;and public robbers whom. they felt compas- 
sion for; and we were amused with the story of 
Magdalen charity. But if the gentleman will 
look forward, he will see a bill on your table from 
that.very committee providing for these Revolu- 
tionary claims. Was it for this reason that the 


claim of Mrs. Elliot was resisted? Let the gentle- | 


man (Mr. Nicuo.son) say whether his eloquence 
was exerted on that occasion for this purpose; and 
let me ask who was the loudest member in resist- 
ing that claim? Sir, an opposition to that mea- 
sure will have to be put into the black catalogue 
of your sins. Excuse this language, for you know 
it is only used to show the extravagance of the 
charge of want of humanity. Will the gentlemen 
from Rhode Island and Virginia be discharged 
from the offence of not feeling for the war-worn 
soldiers, their helpless widows and orphans? So 
much for a defence of the general character of the 
Committee of Claims against the charge of want 
of.humanity ! | 

One observation upon the assertion respecting 
the present applicants, who are represented as 
bankrupt in reputation asin fortune. If this is 
the case of any of them, the observations ought to 
be applied to the individuals and not to the whole 
body. Who of the applicants are the refuse of 
every sect and party, it lies not with me to say. 
Among them, however, appear characters honor- 
able and highly esteemed in their own country. 
In Massachusetts, the Attorney General is one; 
another was an Elector at the last Presidential 
election; another is the District Attorney of the 
United States; several others occupy posts of 
great confidence under the State government; and 
some are members of the Legislature. And who 
are those of South Carolina? Let the gentleman 
from that State answer. Iask, would the gentle- 
man from Maryland subscribe to this character 
on the part of the citizens who are applicants 
from that. State? The total number is one thou- 
sand two hundred, and it is horrible to believe 
that there is such a multitude of unprincipled 
men in our young country. 

The gentleman, who moved the amendment, 
has quoted several authorities; but I entertain 
doubts whether they apply to the present subject, 
and rather incline to believe that the doctrine con- 
tained in them applies only to the particular cases 
in chancery on which they were delivered, and 
that they are general law maxims. What he 
said-of asking justice with clean hands and 


pure hearts does not apply; the question being 
merely, have the applicants equity to entitle them 
to a proffered compromise?. It is admitted that 
where the claimant goes for the whole or nothing, 
any want of equity sets the whole aside. He has 
however candidly conceded that he was willing 
to make provision for innocent purchasers, if there 
were any.» This confession ‘his: heart would not 
let him refuse, his head admitted the declaration 
and his ingenuousness has made the expression. 
He also adds ingenuously, that though he were 
willing to relieve the innocent purchasers, yet. he 
would not do it whilst they remained:in such-bad 
company. His object is to make a discrimination; 
but how shall we know who are the innocent 
purchasers he means tosavefromruin? How-could 
the Committee of Claims or how could he himself 
undertake to sift and scrutinize twelve hundred 
claims during the present session? If thenitis ad- 
mitted that, among this mass of claims, there may 
be some proper to be relieved, will it not be the bet- 
| ter mode to appoint men of your own choice, of 
sound discernment and industry, to examine the 
| several cases, and do what is night in each? If 
the gentlemen could not go through these claims 
himself within the present session—and I doubt if 
he could within a year, notwithstanding his dis- 
regard of relaxation and his indefatigable ap- 
plication to public business; he would never re- 
quire others to do that to which he found himself 
incompetent. Leave it, therefore, to men who 
are competent, and who have leisure; so that 
justice may be done in cases which require. it, 
and let those who have acted wrong be neglected. 

I would not be understood to say that the Uni- 
ted States have come under any absolute engage- 
ment to meet the present claimants, but the acts 
of Government haye held out encouragement and 
raised a general expectation that someting will be 
done to quiet them. If nothing is to be done, we 
ought not to have put the parties to the expense 
and trouble of registering their claims in the 
Department of State. 

The only purpose of the resolution is to author- 
ize three Commissioners to receive propositions of 
compromise and settlement; and to adjust the 
same in such a manner as will conduce to the in- 
terests of the United States, and not exceed the 
limits prescribed by the convention with the State 
of Georgia; and the only difficulty will be to find 
three persons competent to the task. This, bow- 
ever, will be admitted of sufficient force to coun- 
tervail the resolution. 

Mr. NeLson observed, that as the gentlemen on 
the north side of the House were getting warm, he 
feared the heat might increase, and reach the 
south side; in order to furnish gentlemen with 
an opportunity of cooling, he would move an 
adjournment. 

On the question the House divided—61 in its 
| favor, and 51 against it. The House then ad- 

journed. 


| 


Saturvay, February 2. 


Another member, to wit: Watrer Bowis, from 
Maryland, appeared, and took his seat in the House. 
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_-The Spgaxer laid before the House a report of 
the Secretary of State, on. the memorial of Ste- 
phen Sayre, of the State of New Jersey, referred 
to him by order of the House, on the fifteenth ul- 
timo; which was read, and referred to a Commit- 
tee of the Whole House on Wednesday next. 

On motion, it was 

Resolved, unanimously, That Samoe Ham- 
MOND, a member of this House from Georgia, hav- 

- ing accepted an Executive appointment, has vaca- 
ted his seat in this House. 

Resolved, That a copy of the foregoing resolu- 
tion be sent to the Governor of Georgia, by the 
Speaker of this House. 

Mr. J. Ranpo.rn, from the committee to whom 
was committed, on the twenty-eighth ultimo, the 
bill sent from the Senate, entitled “An act to ex- 
tend jurisdiction, in certain cases, to the State and | 
Territorial Courts,” reported the same tothe House | 
without amendment: Whereupon, | 

Ordered, That the said bill be read the third 

_ time on Monday next. boot A 

A message from the Senate informed the House 
that the Senate have passed the bill, entitled “An 
act in addition to ‘An act to make provision for | 
persons that have been disabled by known wounds | 
received in the actual service of the United States, | 
during the Revolutionary war ;” to which they 
desire the concurrence of this House. 


GEORGIA CLAIMS 


The consideration of the report of the Commit- 
tee of Claims on the claims on Georgia lands was 
resumed, 

Mr. Hotuanp.—Mr. Speaker: When this sub- 
ject was before the House at the last session, I 
viewed it with the utmost indignation, from an 
impression thatthe act of Georgia of 1795, for the 
sale of their public lands, and under which the 
petitioners now claim, was an act of the most 
corrupt Legislature on earth; and I am yet far 
from believing that all the members who voted 
in favor of that act were influenced from the 
purest motives. But upon an examination of the 
subject, in a cool and dispassionate manner, I find 
strong grounds for a removal of many of the pre- 
judices that then existed inmy mind. Sometime 
after the passage of the act of 1795, I happened 
to be in Georgia, and mixing with those who were 
unfavorable to it, adopted a prejudice; and when 
the subject was brought up at the last session my 
original prejudice was revived and augmented 
from a whisper in my ear, or from my seeing it 
in print, that one of the Commissioners of the 
United States had an interest in the compromise 
proposed to be made. A combination of these 
circumstances produced on me a hasty determi- 
nation never to give a vote that by any possible | 
construction should give a sanction to a measure 
so originating and involved in fraud. But,sir,after 
having more time to examine, and on more ma- 
ture deliberation, I have relaxed from the hasty 
determination, and have discovered that it was 
the result of an honest disgust arising from the 
circumstances that I have stated. But I have 
since found that many of the facts that I then re- 


lied on did not exist, and consequently that my 
conclusions were drawn from false premises. J 
have examined with care, whether the suggestion 
respecting the Commissioner was true. And here 
I ask pardon of this officer for the unfavorable im- 
pression I then entertained of him, having dis- 
covered it to be unfounded. That many of the 
members of the Legislature of the State of Geor- 
gia were influenced from improper, impure, and 
corrupt motives, I have no doubt; but that the 
conduct. of those members, or the act which they 
passed, was a sufficient cause to authorize the 
succeeding Legislature to resort to revolutionary 
measures, is to my mind exceedingly doubtful. 
There are many causes, however, if we will take 
the trouble to examine them, which will in a 
great measure account for the extraordinary pro- 
ceedings of both those. Legislatures, and if their 
acts can be accounted for without attributing 
fraud to the one or tyranny to the other, that por- 
tion of charity that we are bound to extend to all 
mankind will impose upon us the most favorable 
construction. In order to understand these trans- 
actions it will be necessary to inquire into the es- 
timated value of land, in the State of Georgia, to 
which the Indian claim had been extinguished, 
and also the estimated value of lands in question 
to which the Indian claim had not been extin- 
guished for years antecedent to the disposal of 
them by the act of 1795; and, also, inquire whe- 
ther any external causes subsequent to the act of 
1795 produced a different conception relative to 
the value of those lands. A knowledge of these 
subjects may be useful, and enable us to judge 
more correctly and more favorably on the mo- 
tives of either Legislature. The people of the 
State of Georgia, as well as the Legislature of the 
State, for years previous to the passing of the act 
of 1795, had set a low value upon their vacant 
lands—lands lying contiguous to the settlements 
to which the Indian title had been extinguished— 
lands lying this side of the Oconee. I am credi- 
bly informed, and if my information is incorrect 
let the gentlemen from that State correct me, 
lands had been sold in 17929394 for a cent an 


| acre; sold for asum only contemplated to indemnify 


the State for the expense incidental to making 
titles. And as to the lands in question, their es- 
timated value will be best known by adverting to 
their legislative acts; their Legislature for years 


| had been attempting to sell these lands; in 1787 


a large portion of them was offered to the United 
States for $171,428; and in 1799, about twenty- 
five millions of acres was actually sold for a little 
more than $200,000 to two companies, one called 
the South Carolina, the other the Virginia Yazoo 
Land Company; and in this case the land was 
sold on a credit, and the terms of sale not well 
understood ; the purchasers contended that pay- 
ments could be made in paper bills; but the State 
insisted for specie ; this not being complied with, 
the titles were not completed by the subsequent 
Legislature. In 1795, the quantity of land was 
estimated at thirty millions of acres; the terms 
were cash ; and the sum five hundred thousand 
dollars; which was paid, and the titles executed, 


1141 


HISTORY OF CONGRESS. 


1142 


Feervary; 1805. 


Georgia Claims. 


H. or R: 


subject to many claims derived from Spain and 
Great Britain, and subject to the Indian title and 
to the claim of the United States, as well as the 
claim of Spain to a part of this territory, and also 
subject to the sale previously made by the State 
in 1799 to the Virginia and South Carolina com- 
panies. It. was. under these circumstances and 
conflicting claims to the lands in question that 
the Legislature of 1795 sold this land. Sir, I 
shall not justify the conduct of any member that 
composed this Legislature, and Iadmit that all 
those members that were partners, or took any. 
consideration for their votes, acted imprudently, 
and probably corruptly. But'it is possible that 
even Thomas Rayburn, who appears in the most 
unfavorable point of light, having taken, as it is 
said, $600 for his share of the land, or for his vote, 
(for there is no legal proof.) might believe that 
the Sfate was not defrauded; he might believe 
that $500,000, that the company was giving for 
the claim of Georgia to the lands in question, was 
more than the claim was worth. The price for 
which unappropriated lands had been sold, the 
price the State had offered to take, and the price 
for which Georgia had previously sold it for, au- 
thorized this belief; and that this was his belief, 
may be inferred from his taking $600 for seventy- 
five thousand acres, being 1-4 cent less per acre 
than the State sold it for; for it seems admitted 
that he had his choice to retain his share or re- 
ceive the money; his choosing a less sum than 
the public sold it for, is an evidence of the value 
he set upon it, and a confirmation that he thought 
the land well sold. But even admitting that Ray- 
urn, with many others, acted from impure and 
corrupt motives, does it follow that the State has 
been defrauded to so high a degree as to justify a 
resort to revolutionary measures ? Did the peace 
and welfare of the State render the proceedings 
of the Legislature of 1796 indispensable? What 
was the property disposed of? Was it a country 
which was needed for the cultivation of her citi- 
zens? No, sir, Georgia had independent of this 
more vacant lands than fell to her share, or than 
she could cultivate for generations to come. It 
was a tract of country, remote from her citizens, 
claimed, as I have before stated; by Spain, by the 
United States, and possessed by powerful nations 
of Indians, over which Georgia had no control. 
It was of no use to Georgia only as an estate for 
sale, and she had nothing to sell but a mere nomi- 
nal title, derived from a dubious construction of 
her original charter, and for this Georgia re- 
‘ceived, when in great need of money, $500,000— 
a much greater sum. than it had been previously 
proposed for or expected to bring. We have now 
seen the causes that produced this sale under the 
act of 1795; let us examine what probably pro- 
duced the act of 1796. The deprecated act passed 
January, 1795, in the same year an office was 
opened for the sale of the public lands of the 
United States ; these lands were to be sold for two 
dollars per acre, and as much more as they would 
bring. The vast disproportion in the price of 
these lands, and the price which the Legislature 
of 1795, of the State of Georgia, had sold their 


lands, could not well be accounted for by the 
people of Georgia other than fraud. Fraud was 
suggested; a single suggestion in a case of this 
kind is sufficient. Nothing is so disgusting as for 
our agents, especially in a legislative capacity, to 
sacrifice from ‘mercenary motives our interests, 
and be guilty of a breach of trust. Suspicions 
will now be ddmitted as full proof; the. torrent 
went on; the belief became general, that by fraud 
the Legislature of 1795 had bartered off in the 
most fraudulent manner. millions of acres of the 
realized property of the State. Under this ideal 
impression, occasioned in a great degree by the 
causes I have just mentioned, the people of Geor- 
gia were misled,and under this impulse the Legis- 
lature of 1796 proceeded, and the honest zeal con~ 
tinued until the subsequent conviction. ‘I'he peo- 
ple of Georgia were not alone misled by the price 
of the public lands. It inspired an opinion in the 
minds of the best informed throughout the Union, 
that fortunes could instantly be made in purchas- 
ing lands from the State for a few cents per acre, 
and then disposing of them much under the pub- 
lic price.. Companies engaged; the land laws of 
South Carolina were peculiarly: favorable; the 
adventurers had a year’s credit for the payment 
of the purchase money, which was about five 
cents per acre, and, notwithstanding the enthu- 
siasm, the Legislature did not alter the terms, nor 
raise the price. Under these fair appearances, 
many companies formed, who were styled land 
speculators, throughout the Union, but the conse- 
quence was a general failure, a general bank- 
ruptey. One company I was well acquainted 
with, being in my district, in the county of 
Wilkes, embarked under the fairest prospects 5 
they were generally men of reputation, influence, 
and wealth; they entered some millions of acres, 
but, after having spent much time and money, 
they were unable to realize their expectations, 
and found it advisable to apply to the General 
Assembly to have leave to surrender their lands 
as an indemnity for the State demands against 
them in the entrytaker’s books, and this was 
granted as a matter of special favor. I have men- 
tioned these circumstances to show what it was 
that made the act of Georgia of 1795 so obnoxious 


‘to the people of that State; and Iam strongly in- 


duced to believe that had it not been for the price 
the General Government set upon her lands in 
1795, we should have heard but little concerning 
the corruption of the Legislature of the State of 
Georgia in 1795, nor ever have heard of the re- 
scinding act of 1796, nor should we ever have 
been called upon to sanction an act produced from 
an overheated zeal arising from a combination of 
circumstances above stated, to sanction an act 
that would establish a precedent of a most dan- 
gerous nature. 

Sir, if the doctrine was once recognised, that 
a subsequent could examine the motives ofan an- 
tecedent Legislature, there would be no security 
for the rights of persons or the rights of property. 
I do not pretend to say, that there is no case that 
would not justify a recurrence to revolutionary 
measures; all that I contend for is that this is not 
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a case of that kind; the manner of the sale and 
the property sold were not so materially connected 
with the interest of the State as to require a rev- 
olution, and I have endeavored to account for the 
sale of 1795, and the unprecedented and extraor- 
dinary act of 1796, from other causes than attri- 
buting universal depravity in the one, and abso- 
lute tyranny in the other Legislature. There might 
be other causes in addition to those I have men- 
tioned, that led to and produced those measures, 
which I shall not notice. But it was declared by 
the Legislature of Georgia of 1796, that the Le- 
gislature of 1795 had no constitutional power to 
dispose of those lands, and the same doctrine seems 
to be advocated- by gentlemen on this occasion. 
It is true that there is no specific power given by 
the constitution of Georgia to their Legislature, 
enabling them to make a sale of those lands, nor is 
there such specification of power in any of the State 
constitutions, nor in the Constitution of the Gen- 
eral Governmrnt, yet all the States aswell as the 
General Government have been in the constant 
exercise of this power. The State of Georgia had 
previously exercised its indeed this power is inci- 
dental to the legislative authority of every free 
Government. I therefore consider all objections 
on the ground of the Legislature of Georgia not 
having a constitutional authority to dispose of the 
lands in question of little validity. And I know 
of no legitimate power that has a right to examine 
into the motives of the legislative authority of a 
country: their motives are only to be known by 
their public acts, and the meaning of those acts so 
far as they relate to property acquired under them 
are not to be expounded by a subsequent Legisla- 
ture, but by the judicial authority of the country. 
Thus, sir, I have shown the original value of the 
land in the State of Georgia anterior to the act 
of 1795, and have demonstrated that the sale under 
that act was fora much higher price than had 
been previously asked by the State for those lands, 
and have endeavored to account for the change 
of opinion as to the value of lands generally, and 
the causes that produced so great fermentation 
and disgust inthe people; that the injury was more 
ideal than real, that the State of Georgia had no- 
thing but a nominal title to the lands in question, 
and that by the constitution she had a right to 
dispose of this nominal title in the manner it was 
disposed of, and that no subsequent Legislature 
had a right to judge of the motives of an antece- 
dent Legislature, or to impair the rights assumed 
underalegislative act. Ihave admitted that there 
might bea possible case that might justify a recourse 
to revolutionary measures. But I have shown 
that the interest of the State did not require it in 
the present case. And although it may be possible 
that neither the original grantees nor the sub-pur- 
chasers could have any legal remedy in or by the 
laws of the State of Georgia, as by the act of 1796, 
judicial remedy seems to be forbidden—yet, sir, in 
acourt: possessed of ample judicial power, [have no 
doubt but thatan equitable and just remedy would 
be obtained, if not to the original grantees, to all 
innocent purchasers, at least." And here let me ob- 
serve that it seems to be admitted by gentlemen 


that innocent purchasers are entitled to an equita- 
ble consideration ; but they have endeavored to 
prove that there is none of this description, and 
that all the petitioners had notice of the original 
fraud. Too prove this notice two cases are relied 
on. Two gentlemen (Messrs. Cuark and Ran- 
popu) from Virginia contended, that the Presi- 
dent’s Message to Congress on the 17th of Febru- 
ary, 1795, is full proof of a notice of fraud. Sir, I 
consider this communication in a very different 
point of view. In this Message the President 
states, that Georgia had passed an act for the-dis- 
posal of some of their back lands; this communi- 
cation was evidently intended to excite Congress 
to adopt measures to induce the State of Georgia 
to cede to the United States a part of her territory ; 
it isan admission of title in the State, and conse- 
quently an admission ofa right to sell. So far as 
this goes (and it is of high authority) itis to my 
mind a notice of a good title in, Georgia, and an 
inducement to purchase. At all events, it could 
not by any possibility be construed into a notice 
of fraud, either in the Legislature or the patent- 
ees of the State of Georgia. 

The other. ground of notice is relied on by a 
gentleman from Pennsylvania, (Mr. GREGG ;) this 
honorable member states that the deeds obtained 
from the original patentees are to his mind an evi- 
dence and notice of fraud, for that these deeds 
only convey and guarantee against the State of 
Georgia. These deeds, like others to lands simi- 
larly circumstanced, were nota general but a spe- 
cial warranty ; the patentees would have involved 
themselves extremely had they given any other 
kind of deeds. The lands in question were known 
to be subject to sundry claims, and actually en- 
cumbered with the Indian title. Iwasa patentee 
for a grant of five thousand acres of land derived 
from an entry made at Hillsboro, being the great 
office in North Carolina for her western lands, 
now within the State of Tennessee. Soon after Í 
obtained this grant I sold the land, and from an 
apprehension that by some arrangement this tract 
might be subject to the Indian title, I had a sim- 
ilar limitation or provision in the deed. A deed of 
this kind is evidence of an encumbered estate, but 
can be no evidence of a fraudulent title. The same 
gentleman is apprehensive that the sole object of 
the memorialists is to procure a legislative proposi- 
tion for the purpose of giving it in evidence in a 
judicial trial, that is intended to be instituted for 
the recovery of their whole demand of fifty mil- 
lions of acres. Had the gentleman paid a little 
more attention to this point he would have dis- 
missed his fears, it being a settled principle that 
any propositions that are made for the settling 
disputes or to avoid a law-suit cannot be admitted 
as evidence to substantiate a disputed or invalid 
title. A gentleman up early in this debate, (Mr. 
Lucas,) denounced the policy of granting large 
tracts or monopolies. With whatever force his 
arguments would have applied had he been im the 
Georgia Legislature of 1795, when these mono- 
polies were granted, they most certainly can have 
no application here; the question here is not for 
granting a monopoly of fifty million of acres, 
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it ıs the:-reverse, it is the destroying a monopoly 
by frittering down fifty to less than five million 
of acres. And in this lies the policy. Itis policy 
in the General Government to quiet the claimants 
that possses titles to so vast a tract of country; 
it is policy to avoid, if possible, a judicial decision 
on this’ question by a compromise; and it is also 
justice to doso. The measures that have been 
adopted by Georgia as well as by the General 
Government demand this justice at our hands; 
an examination of the course that -has been taken 
will demonstrate that we have given them ground 
to expect an equitable compensation for their 
claims. The State of Georgia has relaxed from 
their rigorous act of 1796. In their convention 
with the United. States they have set apart the 
residue of five millions of acres for the purpose 
of quieting all claims derived from any act or 
pretended act of the State of Georgia. Can any 
gentleman say that these claims were not inclu- 
ded? The State of Georgia by their Legisla- 
ture ratified this provision ; Congress by their act 
did the same thing; they did more, they appoint- 
ed three commissioners to receive propositions of 
compromise, and further directed all claimants to 
record the evidence of their claims within a fixed 
and limited period, and this has been done at the 
expense of the claimants; and can we now with- 
out a dereliction of principle, retract and say that 
no compromise shall be ?. Would this be a con- 
duct consistent with justice or policy? So far as 
Iam able to comprehend it, I think it would not. 
I think we should proceed and put an end to this 
business and at all events grant some indemnifica- 
tion to innocent purchasers. The gentleman from 
Virginia (Mr. CLARK) has admitted that inno- 
cent purchasers should be indemnified, and were 
they to apply individually he would make them 
compensation; and the cases cited from Powell 
on Contracts recognise the principle, that frau- 
dulent contracts are valid as to the originals in 
fraud, but are voidable in favor of innocent per- 
sons. But the cases read only apply to individual 
contracts, and never can be supposed to extend 
to a fraud supposed to be committed by a Legis- 
lature. It is believed that no precedent can be 
found under the-sun in which the Judiciary can 
purgea fraud supposed to be committed bya sover- 
eign legislative body. Under these considerations 
I think that it would be more consistent with jus- 
tice and sound policy to goon and not disap- 
point a reasonable expectation that our public acts 
have justly excited in the memorialists, and pre- 
vent the danger of a judicial decision on the va- 
lidity of their titles by the compromise proposed 
by the report of the Committee of Claims. Let us 
constitute a Board of Commissioners to make the 
inquiry, and if there are but three innocent suffer- 
ers who became such by placing such a faith upon 
the records of the State of Georgia, as by the Con- 
stitution and laws of the United States they 
‘were bound to do, these three persons, agreeably to 
a correct opinion given by the chairman of the 
Committee of Claims who made this report, are 
entitled to indemnification. Thus, Mr. Speaker, 
I have in as concise and intelligible a manner as 


I have been able, given to the House some of the 
reasons that will influence me on this occasion, 
and I entertain a hope that if they are not satis- 
factory to gentlemen who think differently, that 
at least I shall be rescued in the mind of those 
gentlemen who have supposed that many of those 
who are in favor of this measure are under the 
influence of speculators, or men in office; but if 
I am so unfortunate as to be suspécted by any as 
acting under this influence, I have the consolation 
to know that the suspicion is the production of a 
heart susceptible of this kind of influence, and not 
attached tome. I shall however in the meantime 
vote for the resolution, holding myself at liberty: 
to vote for or against the bill, as Ishall approve 
or disapprove of its details. S 

Mr. Dawson.—Mr. Speaker, I am among those 
who have never considered this as a very impor- 
tant question, at least not so much so as some 
gentlemen wish-to represent it. I believe that 
neither the peace or safety of the United States, 
or the cause of republicanism, depend on the adop- 
tion or rejection of that resolution, or of its pro- 
posed substitute. I believe they rest on a better 
foundation: the virtue and good sense of the 
American people. I-do‘also believe, that, if there 
ever was a question which could be considered: 
as not a party one, this is that question; notwith- 
standing the efforts of gentlemen to make it so. 
Some local considerations may attach themselves 
to it; for the truth is, that thé knowing ones: of 
the East have been taken in by some corrupt ones 
from the South; and thus far it may be said to 
possess locality. The ease is, that some years ago 
the Government of the United States purchased 
from our sister State of Georgia, then sovereign 
and independent, her right to certain lands claimed 
by her, and lying within her limits, A conven- 
tion was formed between the United States and 
the State of Georgia. By that convention, five 
millions of acres of the said land were set apart to 
satisfy just claims, derived either from the State 
of Georgia itself, or from the power having a 
right to sell, previous to her becoming a State. 

To ascertain which of the claims were just, 
and ought to be admitted agreeably to the inten- 
tion of the contracting parties, and the spirit of 
the convention, the President of the United States 
was authorized to appoint commissioners. By 
virtue of this power, an appointment was made. 
Three persons were selected. pre-eminent for their 
virtues and their talents. The Secretary of State, 
the Secretary of the Treasury, and the Attorney 
General of the United States; men not only pre- 
eminent for their virtues and their talents, but 
holding the highest responsible offices under the 
Government. Men, not only fitted for the ap- 
pointment by these considerations, but from one 
other; they were the very persons who formed 
the convention with the State of Georgia, and 
must be supposed to know the intention of the 
contracting parties, and the spirit of the instru- 
ment. 

These gentlemen, after much investigation, sub- 
mitted to us the result of their labors, accompa- 
nied by an opinion, that justice, and the interest 
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of the United States, required that some compen- 
sation should be made to the persons who are now 
the immediate applicants. This report was not 
acted upon during the last session, and the peti- 
tioners now pray that we will either confirm that 
report, that we will permit them to go into a court 
to support their claim according to law, or that 
we will establish a tribunal ourselves, to determine 
on it according to justice. The Committee of 
Claims has recommended the latter. To their 
proposition, an amendment has been offered, (and 
which, in my judgment, according to order, is 
the only subject now under consideration,) which 
goes not only to a rejection of the report of the 
Commissioners; not only to a rejection of the 
claim of the applicants; but to a denial to them 
to go either into a court of law, or before a tribu- 
nal of justice, to support their claims either at law 
or according to justice. And to this amendment 
Tam most decidedly opposed, whatever my vote 
may be on the resolution, or rather upon the bill 
which shall grow out of that resolution.. That, 
sir, will depend on the. provisions of the bill; my 
object is justice, agreeably to the intention of the 
contracting parties. Ifa bill can be formed which 
shall give relief to innocent and distressed purcha- 
sers, if any such there are, it shall have my hearty 
support; if it shall cover fraud or encourage spec- 
ulation, it shall receive my negative. Mr. Speaker, 
I have not been induced to make this avowal of 
my sentiments, and of the line of conduct which 
I mean to pursue, in consequence of any of the 
extraordinaay observations which I have heard 
during this tedious debate; more extraordinary 
indeed than any which I ever heard, even during 
the height of Federal intemperance. I was griev- 
ed to hear them. Sir, during this discussion, this 
hall, into which it is presumed that no one comes 
“whose hands are not clean and whose heart 
pure,” has been filled with the sounds of suspi- 
cion, insinuation, bribery, corruption, treason, rob- 
bery, and that long catalogue of black crimes, the 
recollection of which fills the mind with horror, 
and the mention of which ought to palsy the in- 
nocent tongue. A stranger coming within these 
walls would indeed suppose that he had entered 
a den of robbers, and not into the sanctuary of the 
Representatives of a free and virtuous people. 

From whence, I pray you,sir, has this arisen? 
Do gentlemen believe that personal insinuations, 
acrimonious sayings, and inflated declamation, 
give force to an argument, dignity to a proceed- 
ing, or influence a decision? They may some- 
times wound the feelings of an individual, but 
generally give ease or pleasure to those only who 
utter them. With me, they pass by as the idle 
wind which I respect not; or, if they have any 
influence, it is to confirm me in my opinion, by 
lessening those who resort to them for lack of 
argument—by lessening the regret which I feel 
for. separating from those with whom, in general, 
itis. my pleasure to act. 

Armed, sir, with the convictions of my own 
mind, unshielded during my life by others, and 
unconnected during that time in speculation, even 
to the amount of one sous, and believing that not 


a friend, not a connexion, not a constituent that E- 
have, are interested in the rejection or adoption of 
this report, or, Mr. Speaker, of any of the other 
claims, I am left free to pursue that course which 
I deem for the public good; and, for one, at least, 
of the opponents to the amendment, I am as will- 
ing to submit my publie conduct, and my politi- 
cal principles to any tribunal, and as ready to 
support them here, there, or elsewhere, as any of 
its advocates, 

True republicanism, in my judgment, consists 
in moderation, in humanity, in justice, and in 
honor. Humanity and justice command the re- 
jection of that amendment; the interest and honor 
of our country support the other, and I trust with 
confidence that a large majority of this House will 
obey the sacred mandate. 

I repeat, that my object is to protect innocence 
and to punish vice. If a bill can be formed to 
afford relief to innocent and distressed.purchasers, 
it shall have my hearty support; if it goes to the 
protection and encouragement of vice or specula- 
tion, I shall be found in the foremost rank in op- 
position. Iam willing to make the experiment. 

Mr. Netson said he would not, in imitation of 
the gentleman just sat down, address the passions 
of the members with the sweet-scented flowers of 
eloquence, but he would in plain and homespun 
language make an appeal to their understandings; 
and he hoped to be able to demonstrate that the 
present. claimants, one and all, were not entitled 
to a single foot of the land in question, in point 
of national justice, in point of law, and in point 
of equity, and that if Congress granted their re- 
quest they would do an act of high injustice to 
the whole body politic of the nation. 

It astonished me, said Mr. N., to hear the gen- 
tleman from North Carolina (Mr, Horano) ar- 
guing in justification of the Legislature of Geor- 
gia, which made the fraudulent and villanous 
contract with the Yazoo speculators of 1795, and 
were Ito go’ into an argument to prove his mis- 
take, I should be deemed one of the most absurd 
of mankind. I should be endeavoring to prove 
what no man will deny. Every gentleman I 
have heard on this floor, except himself, and ev- 
ery one out of doors, nay even the claimants 
themselves, admit the corrupt views of the Legis- 
lature of 1795, and the fraudulent means em- 
ployed by the speculators ; a justification of such 
a contract coming from that respectable gentle- 
man has indeed astonished me. Why, sir, the 
claimants rest their claim upon the ground of 
being innocent purchasers, admitting thereby that 
their grantors were rogues. If it be now admit- 
ted, and I believe it will be admitted by every 
gentleman in this House, except the gentleman 
from North Carolina, that those men calling 
themselves the Legislature of Georgia did make 
a fraudulent contract—a contract they were not 
authorized by the Constitution, nor called upon 
by the people to make, and which they could not 
make, with a set of unprincipled men as bad as 
themselves—if it be admitted that the contract 
was fraudulent, and made without power, it was 
void ab initio, in fact it never was a contract. 
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What was the power of the Legislature under 
the Constitution? Why, to make good and whole- 
some laws, to advance the happiness and secure 
the prosperity of the citizens. The Legislature 
is to be considered the mere agent of the people, 
not their master. If, as an agent, it made a con- 
tract that was fair, or perhaps feasible, and with- 
in their powers of agency, it would be binding 
upon the principal. Such is the doctrine of 
agency in public as well as in. private life. But 
if I authorize an agent to do certain things for 
my benefit, and he is detected in a combination 
with three or four other rascals making’a con- 
tract to cheat and defraud me of my personal 
estate, over which I had given him no authority, 
shall such a contract, though sanctioned with all 
the forms of law, be binding upon me, and shall 
I lose my estate by their knavery? No, sir, a 
court of justice, law, or equity, would equally 
scout the idea. Yes, sir, I aver it, and will main- 
tain it, that from the moment the Legislature 
abandoned, or ceased to regard the interests of 
the people, which was the true rule of their con- 
duct, from that moment they ceased to be the 
representatives of the people of Georgia, and all 
their acts done contrary to those interests were 
null and void. 

If the act of 1795 was null and void, as I con- 
tend it was, and as every gentleman but one has 
admitted to be the case, then, I ask, how are the 
present applicants the innocent purchasers they 
claim to be? Why, sir, if this tract of country, 
which gentlemen tell us contains 50,000,000 or 
40,000,000 of acres, was on and before the year 
1795 the property of the people of Georgia, and 
the Legislature had no right to dispose of the 
same, and the people have never authorized a 
conveyance, I would ask whose it is at present ? 
Why, sir, it belongs to the people of Georgia; 
the fraudulent claim of the claimants, called the 
Massachusetts’ Mississippi Land Company to the 
contrary notwithstanding. Yet some gentlemen 
hint that the Legislature of 1796 had no right to 
rescind the act of 1795. Sir, they did not rescind 
this act, but passed a law declaratory of the na- 
ture of the act of 1795, that it never was of any 
avail, that it never did exist, that it was void ab 
initio, and that the representatives pretending to 
make it never were vested with any power on 
that subject. And all this is verified by the course 
which was taken by the people afterwards. They 
assembled in convention to revise and alter their 
constitution, and in that constitution they have 
incorporated the. declaratory act of 1796, as an 
indelible mark of their approbation. Will gen- 
tlemen say that the people of Georgia have not 
aright to change or abolish their constitution for 
their own security, or for the promotion of their 
own welfare? I believe the right will not be 
denied, and they have exercised it. I cannot see 
after this, what ground of law, justice, or equity, 
the applicants can find to fix their claims upon. 
A great outcry has been made that they are in- 
nocent purchasers, and ought not to suffer for 
the faults of others. This outery may take in a 
few weak men, but certainly this House, with a 


. 


full knowledge of all the facts, are not to be 
swayed from the true balance of publie and dis- 
tributive justice. The number of innocent per- 
sons concerned in this transaction may be more 
or less. I know them not, and have only seen 
the names of two men; these call themselves 
agents, but agents of whom? Agents of the 
New England Mississippi Land Company. If we 
could learn the names of the members of this 
New England Mississippi Land Company, we 
might, from our personal knowledge, or from com- 
mon report, form some idea of their: standing in 
life. But no, sir, they do not present their peti- 
tion on their individual subscription, but artfully 
and cunningly conceal themselves under the cloak 
of their agents; and to be sure, under the cloak 
of those gentlemen’s names, they may talk of in- 
nocence. Jam sorry to say it, but I can know no 
man when | stand on this floor to pass between 
the claimants and the people of the United States, 
that it looks too much like trick and concealment, 
All is not fair, or they would be open and above 
board in their application to the National Legis- 
lature. 
I believe if the names of the applicants were 
disclosed, we might find among them some men 
of worth and talents, but I believe, at the same 
time, we should be able to trace the names of 
some of the greatest and most desperate specula- 
tors, remarkable for their success in preying on 
the indigent. We should very probably find some 
of those persons in connexion with those who. 
preyed upon your Revolutionary soldiers, and ob- 
tained their final settlement certificates for a 
mess of pottage; the universal abhorrence which 
is now entertained of such characters would con- 
| demn their claims, almost unheard to the flames. 
| Ah! sir, is there not something deep to be sus- 

ected when such names are concealed from the 

nowledge of this House? Viewing the subject 
in this light, I cannot consider the applicants as 
innocent purchasers, but rather as taking this 
color in order to avoid detection. How stands 
the fact? So far.as we are informed, a set of 
men, combined from various parts of the Union, 
practised upon a weak and corrupt legislative 
body in Georgia, to get an act or pretended act to 
pass for the disposal of a vast territory—travel to 
the North, and there with others of their associ- 
ates, contrive to change the names of the hold- 
ers of the property, in order that they may get 
their heads out of the halter, and leave it upon 
the innocent purchaser to procure what they 
knew they themselves would never be able. to 
obtain. Ilook upon the case to be something 
like the thief who having stolen a horse, and be- 
ing likely to be taken, dismounts, and gives the 
horse to an honest countryman he has overtaken, 
with a request that he would walk him along the 
| road to the next tavern, where he will wait for 
| hım. So the first set of speculators upon Geor- 
| gia have made a third person an innocent pur- 
chaser, that they may obtain from this House 
what they well knew they never could obtain in 
their own right. I say this looks too much like 
trickery; but it is, I trust, a trick too stale to im- 
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pose upon the Congress of the United States. It 
is, I trust, a trick, sir, as old as the settlement 
of New England itself, and will not pass beyond 
its boundaries. . 

But: let us take these innocent purchasers on 
their own ground. An innocent purchaser may 
be defined a person who verily believes that the 
party selling, has a fair and legal title to what he 
is about to dispose of. Now will this cap fit the 
New England Mississippi Land Company? No, 
sir, it will not.. On the very face of the deed 
conveying the land, the brand of the fraud is found. 
Not a man that reads the deed but can see the 
fraud. Was it ever known that when a man buys’ 
land he is willing to take a special warrantee, 
when he can havea general warrantee? But, sir, 
admitting that such might be the case, was it ever 
known that a man was willing to take a title 
without any warrantee whatever? Nay, worse 
than no warrantee, that he would, after paying 
his money, consent to stand in the shoes of an- 
other with all its risks and hazards, of which he 
has not even the smallest knowledge. Was:such 
aman to come to you, Mr. Speaker, and make 
you such a proposition for the sale of an estate, 
would you not instantly conceive that the man 
was a rogue and meant to swindle you out of 
your money, or that he thought you a fool easily 
to be imposed upon? If this was not the course 
of thought your mind would pursue, what else | 
could be your opinion of a proposition to stipulate 
such a covenant as there is recited in the deeds of | 
the New England Mississippi Land Company? | 
Their covenants say that they shall stand in the 
place and stead of the original grantees. If, then, 
the grant was not good in the original grantees, 
how, in the name of common sense, can it be good | 
to those who by express covenant undertake to 
stand in their identical place and stead? If you | 
state, sir, that you have no title, and yet I agree 
to give you.money for a conveyance, and oblige 
myself to stand in your shoes, it is plain that I 
have not purchased any title. This, sir, is plain, 
sound sense, intelligible to every farmer and me- 
chanic in the United States, as well as the law- 
yers at the bar. This covenant is their deed, and 
it appears to me that the purchasers were willing 
to-enter on a gambling speculation of this kind. | 
We will give one hundredtli part of the value for 

our title, be it such as itis. If we lose; we lose 
ittle, if we win we make a great estate. ‘Sir, this 
spirit leads on to a practice well known to happen 
every day. A man buys a ticket in a lottery, ex- 
pecting to win the $50,000 prize. Hundreds and 
thousands engage in the purchase of tickets; yet 
there is but one $59,000 prize; and as-all, except 
one, must miss of their aim, they ought and I be- 
lieve they generally do set themselves down con- 
tented, although disappointed in their expectation. 
So, sir, was the case with the New England Mis- 
sissippi Land Company, they no doubt expected 
to make twenty times, or a hundred times the 
amount of the money they risked in the Georgia | 
land lottery; but they have drawn a blank, and 


ought to be content. Sir, it was nothing more 
than a gambling match between the gamesters of | 


the North, and the gamesters of the South. For 
this time the South has won; perhaps the North 
may on the next gambling match recover or dou- 
ble their stakes. As to the speculators from the 
South, they had. the advantage in the toss up; 
they said heads, I win; tails, you lose: they could 
not lose anything for they had nothing at stake. 
A gentleman who I have in my eye says, he pities 
these people; if he would condescend to take a 
view of them from the elevated stand I have 
taken, he would see little occasion for pity; he 
would no longer view them as innocent purchasers, 
but as gambling speculators, who, having adven~ 
tured in a play they did not completely under- 
stand, have lost the game, and now, like gamblers 
of the lowest degree, they apply to Congress to 
return them their money. 

The title of these men, as decided by the Com- 
missioners, and as.yielded by themselves, is neither 
legal nor equitable; they only claim on the ground 
of policy. Ido not understand that policy. IfI 
have a title to an estate, I claim the whole, I 
never compromise. If these persons are entitled 
to the fifty millions of acres, I'say in God’s name 
give it them; do not bring them down to five 
millions, or less.. When they apply to this House 
for this small pittance of their claim, every one 
must conceive that they do it in consequence of 
a defective title. The men, whose names I have 
seen, are not the kind of men to compound; I am 


| surprised that they would put up with such a 


scanty provision, they generally, I think, exact to 
the last farthing. These innocent purchasers of 
fifty millions of acres of land, who claim your 
pity, and ask for a part of five millions of acres, 
are men, that if I do anything for, it shall be jus- 
tice. What. kind of justice would this be con- 
sidered in common life? My worthy friend from 
Baltimore, sells me goods to the amount of £5003 
I tell him Iam able to pay him the whole, but 
then it will be justice to pay him only £5. What 
would he or the world think of me for such con- 
duct? Congress, to be sure, is a liberal body; I 
look round this chamber to see the men, who 
make donations; five millions of acres, with ten 
millions of dollars to be given—to whom ?—and 
for what? During the short time I have had 
the honor of a seat on this floor, I have been in 
the habit of presenting petitions, memorials, ap- 
plications, &e., fora number of my old brother 
soldiers, worn down by disease and poverty, who 
have established the liberty, the independence, 
and the Government of this country. I have 
never seen the Committee of Claims, to.whom 
these petitions have been generally referred, re- 
commend the allowance of a single cent; but your 
purse-proud Yazoo speculators are to have ten 
millions of dollars, because they have the pre- 
sumption to ask for it. O tempora! O mores! 

Mr. Stoan.—Mr, Speaker, in the course of 


j this debate, the time of the House taken up by 


the supporters of the resolution has been six hours 
and thirty-three minutes; and by the opposers 
five hours and two minutes, leaving a balance in 
our favor of one hour and thirty-one minutes, 
Hence, agreeable toequal justice, itis our turn now. 
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Ishall first observe that none more than I regret 
the great warmth that has appeared in debating 
upon this important subject :—No less important 
than’ whether. the present Congress will in any 
degree sanction an act which a former Congress 
has unequivocally declared to be fraudulent; and 
therefore to all intents and purposes null and void. 
This I take to be a true state of the question. 

Respecting the warmth that has appeared, and 
which I acknowledge to have risen to too great a 
height; yet I believe it to have been the product 
of an honest zeal in the opposers of the resolution, 
from a conviction of the speculative degree of fraud 
that evidently appears in the Legislature of Geor- 
gia, and the original contractors of 1795; and, 
therefore, ought to be looked upon with a chari- 
table eye; more especially wheu full retaliation 
has been made by the supporters of the resolution. 
Upon this subject, I shall only notice, hercafter, 
some Ungenerous allusions made yesterday to my 
worthy friend from Virginia, (Mr. Ranpopn.) 
whose exertions in the sacred cause of liberty ren- 
dered his name dear to me, long before I had the 
pleasure of a personal acquaintance with him. 

It has been said, that the perpetrators, or at least 
parties to this act, are men of the first respectability 
in the Union. To this I answer, that I do not 
know them; nor do I wish to know any man 
whilst sitting in the seat of judgment. But, grant- 
ing the fact, does it sanctify theact? Isa fraud- 
ulent act less injurious to the community, for be- 
ing perpetrated by a person or persons that once 
possessed the confidence of the people, or by being 
clothed in purpleand finelinen? God forbid that 
ever such a sentiment should have place within 
these walls. 

„In the course of this debate, some represented 
the New England speculators as very wise; and 
others have represented them extremely ignorant. 
Permit me also to give my opinion, which is, that, 
if their virtue was equal to their knowledge, they 
would shine as stars of the first magnitude in the 
firmament of the United States. 

Mr. Speaker, I desire that what I shall say upon 
this subject, may be considered as pointed at 
principles that I conceive to be wrong; and notat 
individuals, otherwise than as those individuals 
espouse and defend such principles. ES 

Believing,as I do, that speculation has heretofore 
brought our country to the brink of ruin, I hope 
charitable allowance will be made, ifin my sub- 
sequent observations I treat the subject (in the 
opinion of some) too severely. 

An allusion was made yesterday to my friend 
from Virginia, (Mr. Ranpotrs.) which I con- 
sidered ungenerous ; it was an intimation that he 
had borne no part in the Revolutionary war. Mr. 
Speaker, if patriotism is confined to those only 
who took an active part in that war, soon, very 
soon indeed, will patriotism be banished from 
within these walls. Yet a little space, until the 
all-conquering and irresistible scythe of Time will 
cut down all the noble patriots who took an active 
part therein, and number them with the silent 
dead! $ 

We were also told by a member from Vermont, 
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(Mr. Extior,) from what source the greatest evil 
and injury to republicanism proceeds; viz: from 

such demagogues as the. member from Virginia 
| before alluded to(Mr. Ranpoups.) But, Mr. Spea- 
ker, notwithstanding the high ground on which. 
that member stands, and his present exalted station, 
from’ whence he looks down upon the stripling 
and his friends, as one did in days of old upon lit- 
tle David; and notwithstanding his supposed su- 
perior strains of eloquence, in which he has so 
emphatically pointed out the late reign of terror, 
and the proposed union of honest men; as, in, this 
happy land of liberty, infallibility is attached to 
none, I shall take the freedom of opposing my. 
opinion to his, and say, that not an extreme degree 
of honest zeal for justice—although the same may 
not only-have scorched the costly robes of specu- 
lators, but have caused the body to smart—is the 
most dangerous source of evil to these United 
States; but the supporters of speculation, and 
speculators—those most dangerous enemies of the 
just principles of our Declaration of Independence. 
This is the real source of danger, the Pandora’s 
box from which our greatest national evils have 
and do proceed. 

I cannot boast of being a soldier in the Revo- 
lutionary war, having been educated in a prin- 
ciple that doth not admit of bearing arms; but, 
Mr. Speaker, we have had a second revolution, 
from the powers of a host of speculators, who, as 
Ihave before mentioned, brought our country to., 
the brink of ruin. Of the reign of terror that-pre- 
ceded this revolution,{ can speak experimentally, 
having been threatened with imprisonment, and 
death, for my opposition to the party then in power. 
My wife and tender offspring were terrified with 
threats of my being executed for high treason, 
my estate confiscated, and they reduced, from a 
comfortable competency, to poverty and want. 
| By whom was this dreadful dilemma, this reign 
of terror produced? I answer by speculators and 
their supporters. Buta glorious revolution has 
been effected, not by force of arms, but by the 
power of truth and reason, those bloodless con- 
querors, more powerful than the sword! In this 
revolution my young friend from Virginia, before- 
mentioned, bore a conspicuous part, and remains a 
zealous supporter of the just principles by which 
it was effected. 

In the course of this debate, preaching has been 
mentioned. Ido not mean to pursue that mode, 
but shall nevertheless mention a sentence con- 
tained in that good old book. so frequently quoted, 
but whose excellent precepts are too little regard- 
ed. It is in the proverbs of Solomon, which my 
father frequently recommended to my perusal, 
when buta little boy. The author mentions sey- 
eral great evils which in that day were common 
amongst men. I shall mention one great evil, 
: which in modern days is common amongst men 3 
that is, for men, after they become vested with 
legislative or executive authority, to countenance, 
encourage, and sanction by law, those things 
which they reprobated in others, when they were 
in power. Is not this observation verified in the 
United States at this time? We have reprobated 
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the law of primogeniture in England, by which | 


the land obtained under the feudal system, is re- 
tained in a few hands; also, their chartered bor- 
oughs, moneyed aristocracy, &c. And are not we 
encouraging and increasing them ? And have we 
not already heard within these walls the alarming 
doctrine, that a charter once granted cannot be 
disannulled ? : ; 

In this happy country, land is equally divided, 
and it is evident that in those States where the 
land is divided into small farms, and generally 
occupied by the proprietors, it is in the highest 
state of cultivation, and most productive. But, 
Mr. Speaker, so long as the human species remains 
liable to corruption, and to be seduced by pride, 
and an insatiable thirst for riches and power, so 
long will individuals be striving to destroy this 
equilibrium, on which depend the peace, liberty, 
and happiness of mankind. To effect their evil 
purpose in the United States, the most powerful 
engines are paper and land speculation. The lat- 
ter of these, though more slow in its operation, is 
more certain and therefore more dangerous. It is, 
in my opinion, the most potent enémy we have to 
encounter, and most likely to produce in future 
ages what God grant may never be the case in 
this land, a numerous train of poor tenants, coming 
in the most abject manner. to my Lord Nightin- 
gale, my Lord Scott, &c. 

I did not expect, Mr. Speaker, that any member 
on this floor would have undertaken to support 
the principle of speculation, but, as that ground 
has been taken, and the highest authority in the 
United States adduced to support it, viz: the pur- 
chase of Louisiana, it becomes necessary to an- 
alyze both the.causes and effects of the two cases, 
and thereby discover what analogy or likeness 
they bear to each other; and ‘first, let us inquire 
what led to the purchase of Louisiana? The best 
answer to this query will be found in the debates 
of a former Congress, wherein all the learning, 
talents, and eloquence of divers members were 
strenuously exerted, and from the length of their 
speeches, I conclude, exhausted, to prove the ab- 
solute necessity of the United States to own the 
east side of the Mississippi, and the navigation 
thereof, alleging that it was the key and door of 
our western country; that we had nothing in our 
power to give as an equivalent by way of pur- 
chase, and, therefore, must take possession of it by 
force of arms. Was this the case with the New 
England Yazoo speculators, at more than one 
thousand miles distance? Was it the key or door 
through which it was vecessary for them to trans- 
port the produce of their farms? Again, let me 
ask, was Louisiana purchased as property only for 
the President and Senate who ratified the treaty, 
or for every free citizen of the United States? I 
suppose the latter, in which opinion Iam support- 
ed by a law of last session of Congress, declaring 
null and void all grants for land, above five thou- 
sand acres to one person; from which it appears 
not to be intended as an article of speculation. 

I shall dismiss this subject with observing, that 
the human mind must turn indignant from a 
comparison of an act the most laudable and most 
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‘such, in my opinion, 


praiseworthy that ever adorned the pages of Ame- 
rican history, with an act universally acknow- 
ledged to have originated in fraud; and, as such, 
merits the detestation of every honest citizen. 
Yes, Mr. Speaker, when speculators shall be con- 
signed to the contempt they justly-merit, the pur- 
chase of Louisiana shall be recorded in the book 
of chronicles of the United States, as chief of the 
noble acts of, and under the administration of that 
great and magnanimous benefactor of mankind, 
our present Chief Magistrate. 

I shall now proceed to a brief investigation of 
the legality of the Yazoo claims. It has been 
alleged that the Legislature of Georgia had a right 
to convey the land now claimed by the New 
England Mississippi Company. Granted, had the 
sale of the land been made honestly to the highest 
bidder, and upon the most advantageous terms for 
the benefit of the State, but not in the fraudulent 
manner in which the sale ofthe land now'in dis- 
pute was made, wherein the Legislature who 
passed the act were purchasers themselves. In 
this sentiment I am supported by, the highest 
authority, viz: the Congress of the United States, 
who have, since the fraudulent, pretended act of 
Georgia. on which the present claim is founded, 
purchased of said State the same tract of land. 
Now, if the sale to the Yazoo companies was just 
and valid, it necessarily follows that any subse- 
quent purchase by Congress must be invalid, frau- 
dulent, and unjust, and the United States.a party 
to that fraud. 

Mr. Speaker: Fully convinced that there is no 
legal claim, I beg the attention of the House toa 
brief investigation of the supposed equity of this 
claim. Our passions have been addressed by a 
member from Massachusetts, (Mr. Eustis,) in be- 
half of thousands of innocent sufferers. From this 
great number, one case has been ‘selected; and, 
from the ingenuity and usual accuracy of the afore- 
said member, there is no doubt but, out of so great 
a number, he has selected the one best adapted to 
his purpose. Let us analyze this case, and, when 
reduced to first principles, see what claim there is 
in it to the equity and justice of this House. It 
is a widow, who, we are told, has lost $80,000. 
By what means? By her husband purchasing as 
much of this land, at sixteen cents per acre, as 
amounted to upwards of $60,000; thereby putting 
into the pockets of the original speculators more 
than $50,000 in one sale, giving about seven times 
the original price for land yet in possession of the 
Indians. 

Hence, it appears that this purchase was not 
made with a view of settlement, but upon a 
principle of speculation. Has this case a claim 
upon the equity of Congress? No more, in my 
opinion, than any other species of gambling, where- 
by a widow and children may have been injured 
in their property. Such cases, indeed, merit pity 5 
but if Congress undertakes to reimburse every 
widow, whose husband has lost his property by 
gambling, we shall soon have an empty Treasury. 
Tt is said there are innocent purchasers. None 
i has been made appear. I be- 


lieve there are very few, if any; and if any there 
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be, having been injured by swindlers of their own 
State, to them let them look for redress. 

I shall now proceed to some remarks on the 
narrative of the predisposing causes and sale of the 
land now in dispute, given by tay worthy friend 
from Pennsylvania, to which, from his usual ac- 
curacy.and correctness, I give full credit; and if, 
in'the course of my observations, I should bring 
into view the conduct of any who are gone from 
works to future rewards, I beg the members of this 
House to bear in mind that the conduct of de- 
ceased persons, connected with the subject in dis- 
pute, was first brought into view by the supporters 
of the resolution. To proceed: My worthy friend, 
before mentioned, (Mr. Finpury,) has not given 
us an abstruse clue, whereby we may unravel the 
mystery of iniquity, but presented us with a fair, 
complete, and finished portrait ; he did not present | 
us'a key, but himself opened wide the door, and 
presented to our view the nefarious kennel—the 
Pandora’s box—that contained more evil in the 
same space than was ever before known in the 
U. States, or I hope ever will be again. He tells 
us that not the long-legged speculators of the North | 
came to Georgia, but the speculators of Georgia 
went to the State of Massachusetts. Who were | 
those speculators? The Chief Justice of the Uni- | 
ted States and a Senator of the State of Georgia. 
Does the exalted station of those speculators lessen 
the fraud?’ No, Mr. Speaker, but in my opinion 
greatly increases it, and proves beyond a doubt 
that the Southern and Northern speculators acted 
in concert, and that for years they had been hov- 
ering over and with eagle eye watching their des- 
tined prey; and as soon as the Southern vultures | 
found means to strike their horrid talons into it— | 
knowing they could not in peace devour it in the 
South—they swiftly flew with it to their associ- 
ates in Northern regions, the farthest boundaries | 
of the United States. 


The foregoing portrait exposes clearly to view | 


ted States—as, in the present case, betraying the 
trust reposed in them, and sacrificing the interests 
of their constituents, at the shrine of fraudulent 
speculation? I shall conclude with fervent pray- 
ers on behalf of this beloved ‘country that ‘gave 
me birth, that the mighty Angel of Justice may 
speedily lay hold of this dragon, bind him with a 
massy chain, and cast him into the bottomless pit, 
there to remain, not merely one thousand years, 
but for ever and ever! 

Before I sit down, I shall observe, that notwith- 
standing I shall ‘vote against the present resolu- 
tion, if a resolution is introduced for the purpose ° 
of bringing in a bill appointing commissioners to 
investigate the different claims, and select just 
claims and ‘innocent sufferers’ cases, if any'such 
there be, with the proof thereof, to lay before Con- . 
gress at their next session, in order to be then pro-* 
vided for and finally settled, such a bill shall have’ 
my support. 

Mr. Finp ey said that, after the attention he 
had experienced in communicating his opinions 
on this subject two days ago, it was with reluc- 
tance he called their attention a second time to 
the same question. He would not have done it 
if the opposition had been conducted in the usual 
manner, and if such honorable notice had not been 
taken of himself, while most of his arguments 
remained unrefuted, and~some of them wholely 
avoided. His colleague (Mr. Cray) had lamented 
the want of unanimity in the members from Penn- 
sylvania, and particularly the want of his own 
vote. Mr. F. said that he did not know how his 
colleagues would vote till the question should be 
taken. He had never consulted them, nor the 
members of any other State on the subject, nor. 
communicated his opinions to buta few of his 
colleagues in private, before the question came 
on. Jf the members from the State he repre- 
sented had held a meeting on the subject, they 
had not informed him, and he did not believe they 
had; but be that as it may, he would inform the 


the whole transaction, and in my opinion fully 
removes the’plea of ignorance, and clearly proves į gentleman that he was not sent there to vote on 
it to have been a long-premeditated and precon- | either his opinion or theirs, but on his own. That, 
certed plan of the most fraudulent species of spec- | in making up his mind, he could assure his col- 
ulation that ever disgraced the annals of history. | league that he never had taken greater pains and 
Upon the whole, it appears to me in so monstrous | care to free it from prejudices on the subject, 
and horrid a shape, that I know of no name in | which he acknowledged had been strong, and to 
modern language by which it can be properly de- | examine it in all its aspects by the rules of equity, 
seribed. I must therefore recur to the language | expediency, and national faith; and that he had 
of the ancients, and describe it under the similitude | decidedly made up his mind. He hoped his col- 
of the great red dragon, which St. John the Di- | leagues had done so too. It wasa subject on 
vine saw, having seven heads and ten horns, who | which good men might differ in opinion. He had 
with his tail drew down to the earth a third part | not in any manner denounced his colleague for 
of the stars of heaven! Has not this been liter- | voting as he had said he would do, and he did 
ally fulfilled in our land? Has not this horrid | not know what authority he had to notice him in 
monster drawn down, from a station where they | the manner he had done. If we were obliged by 
once shone as stars of the first magnitude, a third | the Constitution to be unanimous, it indeed sug- 
‘part of those entrusted by the people with Legis- ; gested an idea of economy he had not thought of 
lative or Executive authority, even to the earth; | before. The State of Pennsylvania by sending 
insomuch, that, deluded by the glittering appear- | one member to give the votes of eighteen, would 
ance of worldly pomp and show, and actuated by | produce a considerable saving to the United States, 
an insatiable thirst after earthly treasure, they have | and he supposed his colleague would do very well 
preferred their own emolument, and the prospect | to give the vote for the whole. Some other re- 
of raising their posterity to opulence and power, | spectable gentleman, he said, had honored him 


to the peace, happiness, and prosperity of the Uni- | with particular attention, but in such a manner 


1159 HISTORY OF 


CONGRESS. 1160 


H.orR. Georgia 


Claims. FEBRUARY, 1805. 


as he had too much respect for the. character of 
this House and his own character, to follow with 
any. remarks, 

Mr. F. said he would not, at this late hour, de- 
tain the House with any observations on the laws 
of Georgia of 1795 and 1796, but would offer a 
few-remarks on the. title of Georgia to the land 
in question, as it respected these claims. A gen- 
tleman from Virginia, yesterday, (Mr. HoLmeEs,) 
had read Vattel on the Law of Nations to prove 
that some of the Kings in Europe could not alien- 
ate the royal domains. He begged leave to observe 
that this maxim did not apply to this country, | 
which had a common law peculiar to its circum- 
stances. Many of them had vacant land, but this 
land was not considered so much as part of the 
sovereignty, as a source of revenue arising from 
its sale; and the power of disposing of it was 
vestéd in, and exercised by, the respective Legis- 
latures; and the constitution of Georgia, in this 
respect, was similar to that of the other States. 
None of them had royal domains. Congress had 
repeatedly acknowledged this right in the Legis- 
lature of the State of Georgia, by soliciting a ces- 
sion of land to be made by it to the United States, 
and finally by accepting a cession fromit, on speci- 
fied conditions. But being in undisturbed posses- 
sion, was, agreeably to the practice of this country, 
sufficient to protect her grants. He believed most 
of the Union had made compromises of territory, | 
and transfers, even of inhabitants, from one to 
the other, on the principles of compromise. The 
State of Pennsylvania has done so with all the 
neighboring States. The property of the islands | 
of the river Delaware was settled by compromise 
with the State of New Jersey. The boundary 
between Pennsylvania and Maryland had been 
long contested, and was finally settled by com- 


promise in such a manner as that Maryland rights 
for land in Pennsylvania, and Pennsylvania rights 
in Maryland were both protected. But the ac- 
commodation which applies more fully to the 
present case, was made with Virginia. On the 
conclusion of the Indian war which broke out in 
1763, a settlement was formed at Redstone Creek, 
perhaps, fifty miles or more within the chartered 
bounds of Pennsylvania, and the settlers claimed 
to hold under Virginia. It was forbid by the law 
of Pennsylvania to settle that country, and the 
Governor sent as Commissioners General Potter, į 
Col. Allison, and Rev. Mr. Steel, to the place, to | 
inform them of the title of Pennsylvania and to 
forbid the settling the land, it not then being pur- 
chased from the natives. The respectability of 
the Commissioners was supposed to give weight 
to the object. They informed the settlers that 
the land belonged to Pennsylvania, and warned 
them of the danger of persisting in an unlawfal 
claim. This solemn and candid notice had not | 
the desired effect; citizens from other colonies,’ 
and even from Pennsylvania, flocked to that part 
of the territory, professing to hold under the State 
of Virginia. “At this time, the government of Vir- 
ginia had given no official titles to the land, but it 
was well known that the price of land in Virginia 
was much lower than in Pennsylvania. Nosuch 


claim was ever made by the United States to any 
of the territory of Georgia, nor such warning 
given against purchasing or settling the land. 

In a short time after this, however, Lord Dun- 
more, the last Royal Governor of Virginia, opened 
a land office in that country, and issued land war- 
rants at one-tenth of the Pennsylvania price, and 
lesss than one-twelfth of the fees; and at least 
three counties were organized by Virginia, within 
the chartered bounds of Pennsylvania, in which 
only one county court was organized by Pennsyl- 
vania, and the justices of that court were arrested 
while sitting on the bench, ata place near one 
hundred miles within the chartered limits of that 
State, and above seventy miles from the limits 
afterwards made by compromise. The Revolu- 
tionary war commenced, and the settlers under 
the authprity of both States, made temporary 
compromises, by which the country was protect- 
ed against invasion and property secured. 

‘Though there had been contentions between 
the settlers, there had been harmony between the 
States; and after various attempts which had 
failed, before the war with Britain ceased, the two 
States made a compromise. -Pennsylvania gave 
up to Virginia. half a. degree of her chartered. 
claim, and Virginia gave up to Pennsylvania three 
organized counties, with their inhabitants. Let 
it not, however, be said that the actual settlers 
alone were secured in their pre-emption right, as 
was usual in Pennsylvania. This was not the 
case. Those who proved that they held under 
Virginia, procured patents from Pennsylvania at 
less than one-tenth of the price which thuse who 
held under Pennsylvania had to pay, and those 
who claimed unseated land under Virginia grants 
held their claim. That fine body of land called 
Washington’s Bottom, in Fayette county, above 
forty miles within the present limits of Pennsyl- 
vania, has been sold without contest; and about 
the year 1786, General Wasuineron, in the char- 
acter of guardian, recovered seven or eight plant- 
ations by the decision of the State court of 
Washington county, in Pennsylvania, on which 
so many families had made large improvements, 
without suspicion of a prior claim, and there is 
now a claim of the same kind before the supreme 
court of Pennsylvania, brought by Craughan’s 
heirs, to a much larger amount. There was a 
larger amount of land contested between Virginia 
and Pennsylvania than that which is reserved in 
the convention with Georgia and the United 
States to satisfy claims. The claims under Vir- 
ginia had extended into what is now five exten- 
sive counties of Pennsylvania. Adding to this 
half a degree of latitude of the chartered claim of 
Pennsylvania, for about ninety miles of length, 


ceded to Virginia, amounts to much more than 


the residue of the five millions of acres, which is 
the greatest amount in question. All this was 
amicably settled by compromise, and the sister 
States continued in harmony and the country. was 
settled with respectable citizens, The case; he 
said, which he had mentioned the other day of 
the claims of the settlers at Wyoming, had been 
supposed to teach an opposite doctrine; but the 
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members who were acquainted with the circum- 
stances would acknowledge it did not. They 
must acknowledge that the most southern bounda- 
ry of that State, bordering on Maryland and Vir- 
‘ginia, was settled to the utmost western boundary ; 
that the northern boundary, which included the 
Connecticut settlement, was not settled to half 
that extent, or at most, very dispersedly settled ; 
that at least ten or twelve counties on that side 
of the State, laid out by law, could not be organ- 
ized for want of people, and that all the other side 
of the State east of the Ohio was thickly settled 
and organized long ago; and that several counties 
‘west of the Ohio are so far settled as to be organ- 
ized on the southwestern boundary; such were 
the different effects of a compromise and a con- 
tinued contest. 

Mr. F. said he had reason to beg pardon of the 
House for calling their attention to so tedious a 
narrative, and which they might suppose had lit- 
tle relation to the question; but it was his opin- 
ion that if the report of the committee and the 
treaty or convention with Georgia was not car- 
ried into effect, though he might not live to see it, 
the examples he had stated would be found to 
have a bearing on the subject; but on this view 
of it he could not enlarge, and he hoped his ap- 
prehensions would not be realized. But he was 
astonished to observe his friends, who on this sub- 
ject took the other side of the question, depart so 
widely in their arguments from the question be- 
fore the House. He said that the laws of Georgia 
passed in 1789, 1795, and 1796, were certainly not 
now before the House. The law of Georgia pass- 
ed in 1789, and the still more extensive, and, he 
believed, from good information, the most corrupt 
sale of 1795, were all set aside, and they were not 
then called on to: decide on a territory as exten- 
sive as any kingdom in Europe, as the gentleman 
just sat down (Mr. Stoan, from New Jersey) had 
alleged. These monstrous speculations had van- 
ished, as many others had done; the whole square 
milesit would contain was but little more than 
was not long since contained in one county 
through which he had to pass going home, but 
which is now divided intó more counties. He said 
he disapproved of monopolies, but still more of 
rendering all property insecure. He disapproved 
of such speculations. 

Mr. F. said, though he had had the best oppor- 
tunities, he had taken no sharé in those or any 
other speculations, yet while there is so much land 
in the United States at market, he had found they 
‘were not attended with all the evils which he had 
anticipated; they paid high county and road taxes, 
which they would not have done if they had not 
been owned by individuals, and no profit could be 
obtained from them but by sale to actual settlers, 
which could now be done, on easy terms, and 
in small instalments. The foreign companies, 
who held much larger bodies of land in Pennsyl- 
vania than any other, were much more mischiev- 
ous. The poor actual settlers were then dragged 
400 miles to the Federal courts in Philadelphia, 
and from thence to this city, to have their claims 
decided; and even if they gained the action, they 


had to part with their plantations to pay their 
own expenses and the attorneys’ fees; this, though 
a great evil, he ‘believed was. an incidental one. 
That clause of the. Constitution of the United 
States which had been construed to favor ‘this 
practice, he believed was never intended to bring 
municipal cases before the Federal courts, and the 
construction which it had obtained in practice, 
he had no doubt would soon be remedied. He 
acknowledged he might be thought to have wan- 
dered from the subject, but he supposed he would 
obtain an easy excuse from gentlemen on the 
other side, some of whom, in their arguments, had 
scarcely ever touched the point in question. 

This observation might seem harsh, but if time 
would permit, it could easily be substantiated. 
The candor of the gentleman from Maryland, 
(Mr. Netson,) who was up this morning, he said, 
he was sure would induce him to acknowledge 
that, instead of arguing against the obligation of 
the convention between the United States and 
Georgia and the law of the United States, where- 
by we are obliged to apply the deposit of the resi- 
due of five millions of acres, or part thereof, to 
satisfy these claims, or to return the land to the 
State of Georgia; he had taken other ground, he 
had collected into one mass all the corruption of 
the Legislature of Georgia yet unpunished by the 
Judiciary of their own State, and all the corrupt 
influence of the original purchasers from thatLe- 
gislature, and this gentleman, with others on that 
side of the question, had heaped all the guilt of 
this speculation and of all the speculations, if not 
since the world began, at least from the com- 
mencement of the Revolution, on the heads of 
innocent and honest purchasers, against whom, 
though there was above 1,200 of them, no charge 
of fraud was brought, and whose characters had 
been asserted not only to be unimpeachable, but 
very respectable both in a morai and political 
point of view, by members whose testimony was 
entitled to the highest respect; yet the contrary 
had not only been presumed but argued from as 
anestablished fact. He acknowledged, however, 
that the gentleman just sat down (Mr. Sioan) 
had admitted this position was not supported by 
any kind of testimony, but had told the House 
that hehad found or created a clue out of his own 
imagination to trace their guilt,and to convince 
him that the people at 1,100 miles distance acted 
inconcert with the corrupt Legislature of Geor- 
gia in preparing a snare for themselyes and their 
friends, but the gentleman had not informed the 
House how to trace his imaginary clue; vision- 
ary clues had been mentioned for other purposes 
formerly in Congress, but never traced nor re- 
alized. 

Mr. F. said, that it had been his lot to have 
een in public bodies of different kinds, in the 
State government, and also in the Congress of the 
United States, where party spirit and irritation 
had run very high—where sometimes one party 
preponderated and sometimes another, and where 
parties were nearly equal. But on no question 
before the present had he heard corrupt motives 
ascribed to members who differed in opinion; at 
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no time had he heard members called on to rescue 
their characters from the infamy of corruption ; 
at no time had he heard the trumpet of party spirit 
sounded on the floor of a publie body to influ- 
ence a decision of a claim of property ; at no time 
‘had he heard the opinions or power of another 
branch of the Government brought in as a substi- 
tute for argument; at no time had he heard the 
characters of individual members arraigned, in- 
stead of replying to their arguments, before the 
present occasion. a . 

During all his opportunity of observation, Mr. 
F. said, party spirit was always exerted about the 
construction of the Constitution, or about the 
measures of Government, and even in such cases 
it was never permitted to be mentioned in argu- 
ment with impunity; but the mention of party 
in the decision on claims of property would have 
been considered as a breach of the rules of order 
and decency by all parties. In times when party 
spirit rose to an alarming height, he never, even 
out of doors, heard. of any decision on a claim of 
property ascribed to the influence of party. How- 
ever far one party might charge the other with 
political error, and oppose the political measures 
they pursued, he never had heard the morals or 
the motives of members attacked on the floor of 
the House, but had always observed the most re- 
mote attempt of that kind suppressed by the au- 
thority of the House. 

Mr. F. acknowledged he had been astonished 
at the manner in which the arguments in opposi- 
tion to the report of the Committee of Claims, in 
favor of carrying into complete execution the con- 
vention with the State of Georgia, had been con- 
ducted. These arguments had been uniformly 
applied to cases that had no connexion with the 
question beforethe House. Whether the Assembly 
of Georgia, in 1789, had made a good bargain or 
a bad one, or whether the succeeding Assembly, in 
defeating that contract, had acted on honorable or 
dishonorable principles; or whether the Assembly 
of 1795, in their law for the sale, had acted so cor- 
ruptly as to vitiate the contracts made under that 
law, though all the other laws made by that same 
Assembly were sustained; or whether the ex post 
facto act of the Assembly of 1796, impairing the 
obligation of contracts contrary to the Constitu- 
tion of the United States, was sufficiently justi- 
fied by necessity, and could annul the former con- 

“tracts for a valuable consideration, were questions 
that had never been decided bya court of justice, 
nor had Congress any negative or revisionary 
powers over the laws of Georgia. 

Mr. F. said that the whole question before the 
House arose from the buok in his hand (the Pres- 
ident’s Message.) In pursuance of a resolution 
of Congress, for that purpose, the President had 
instructed three commissioners appointed by law. 
to treat with the State of Georgia for a cession of 
the territory, or part of it, then possessed by the 
Indians. The State of Georgia had also appoint- 
ed three commissioners on their part to meet with 
the commissioners fully authorized by the United 
States. A convention or treaty of cession was 
made to the United States of fifty-two millions 


of acres of land, subject to specified conditions; 
five millions of acres of which was appropriated 
to satisfy specific claims; and the residue, after 
compensating those claims, was appropriated to 
satisfy, quiet, and compensate other claims ob- 
tained under any law, or pretended law of Geor- 
gia, and if not so appropriated within one year, 
the lands will revert to the State of Georgia. 

A law was passed in 1803, to carry the conven- 
tion of Georgia into execution, in which the resi- 
due of the five millions of acres, after the specific 
claims were satisfied, are expressly appropriated 
to satisfy, quiet, and compensate the claims in 
question, and the claimants have been, by Gov- 
ernment, invited to release their original claim to 
thirty-five million of acres, and to make proposals 
of compromise, and, in the meantime, to register 
their claims in the office of the Secretary of State. 
At considerable expense they have made propo- 
sals of compromise, and registeréd their claims, 
and proposals have been made by the authority 
of Government to them ; and these mutual propo- 
sals of compromise have been laid before the Con- 
gress by the President, in order that commission- 
ers may be authorized to settle and adjust the 
claims, and satisfy, quiet, and compensate them, 
on equitable principles. These, he said, were the 
facts on record, and from these facts he consider- 
ed the Government to be under a moral obliga- 
tion to apply the residue of the five millions of 
acres, amounting probably to little, if any, more 
than four millions of acres, and, as a member of 
the House, he was convinced that he was under 
a moral obligation to vote for it. He repeated 
that, agreeably to the opinions of the commission- 
ers, though neither the United States nor the State 
of Georgia were suable in’ law, and the claimants 
had no direct legal remedy, yet that the interest 
of the United States, the tranquillity of those who 
may hereafter inhabit the territory, and various 
equitable considerations, rendered a. compromise 
expedient; a full indemnity is not proposed nor 
sought. 

Some, however, in opposition, had asked, how 
could this interest of the United States be pro- 
moted by it? He would, also, ask if it was not 
the interest of the United States to fulfil her en- 
gagements with good faith? She having never 
purchased or paid for the land in question, but re- 
ceived itas a deposit to be applied to the relief 
of those injured claimants, or to be returned to 
the State of Georgia, whose Legislature had done 
the injury. The State of Georgia made the de- 
posit for the purpose of making some reparation 
for the injury, and lest the United States should 
apply it to her use, had exacted the obligation of 
returning of it if it was not so applied. He con- 
fessed, when he first saw the conditions of the act 
of cession, he thought this provision expressed an 
unreasonable jealousy of the United States. But 
when he heard gentlemen, when argument failed, 
declaim that, if we applied the residue of the five 
millions of acres for the purposes for which it 
was deposited with Government, and appropria- 
ted by both the mutual act of cession and the sub- 
sequent law of Congress, that we were putting 
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our hands into the public purse, robbing the pub- 
lie of millions of dollars, &c., he was astonished. 

He said he would ask these gentlemen if they 
were convinced, on dispassionate examination, 
that, laying hold on this deposit for the use of the 
United States, would be for their interest? He 
was persuaded it would not.. Thecommissioners 
report that there is above three millions of acres 
adjoining the Mississippi freed from the Indian 
claim, and these settlements had been made long 
since, and the land office of the United States has 
been open for some time; yet we all know that, 
notwithstanding the great advantages of the situ- 
ation, the lands sell and the country settles very 
slowly indeed. Compare this with the State of 
Tennessee, which has now three members in this 
House, and very lately was not known as a State. 
Compare it with the State of Ohio, which lately 
was an Indian hunting ground and seat of war, 
and much more remote from market, and yet this 
wilderness is now grown to a populous State. 
He asked why the lands on the Mississippi, with 
such superior advantages, did not sell, and the 
population increase in some proportion to other 
new settlements? The reason to him was plain. 
Where the title was clear, where there was no 
danger of future disputes, good people would emi- 
grate and settle their families; where it was not 
so, no wise man would run the risk of vesting his 


property, and leaving his family under a cloud of 


uncertainty. : 

The United States have purchased fifty-two 
millions of aċres from Georgia, for which they. 
are to make the payments out of the proceeds of 
the sales, besides the reserve of five millions of 
acres to satisfy claims against that State. Out of 
this, in the first place, specific claims of actual 
settlers, and some others, are to be satisfied, to 

erhaps more than one million of acres. Georgia 
sold lands to an amount unknown, in 1789, to the 
Virginia and Carolina companies, for which part 
payment was received, and in 1795, that State sold 
what the commissioners estimated at thirty-five 
millions of acres, for which payment was fully 
made, and patents granted in due form, and, by 
the original patentees, sold to others. None c 
these sales have ever been set aside by a court 
and jury, without whose decision no man, under 
either the Government of the United States or 
the individual States, can be legally divested of 
his property. 'Fhese facts are very generally 
known, and every man of common information 
knows, that though the claimants cannot have an 


action against the State of Georgia or the United | never 


States, yet they can have an action against any 
or all the actual settlers. on the land which they 
claim. This apprehension, if it was worse found- 


f| of all prepossession 


isfying twelve hundred respectable and injured 
claimants and their connexions, who had been in- 
jured by their confidence in the law of a State, 
and in men who stood high in Government, was 
certainly the interest and duty of Congress, when 
it could be done without loss, which it certainly 
could in this case, for the land in question had 
cost the United States nothing, but was’a deposit 
from Georgia for that very purpose. 

Mr. F. said, that if by the compromise the 
claimants obtained and accepted of the ninth 
or tenth part of the land which they had pur- 
chased and paid for, they could gain nothing 
by it except by actual settlement; that com- 
pact settlements and improvements made in con- 
sequence of the compromise would increase the 
value and encourage the settlement of the land 
adjoining, and remove the cloud of doubt that 
would hang over the sale of these lands, and would 
also strengthen and enrich the United States in 
the quarter in which it was weakest and most 
vulnerable. These considerations had induced 
him to believe that rejecting the amendment 
moved, by the gentleman from Virginia, (Mr. 
CLARK, ) and agreeing with the report of the com- 
mittee was for the interest of the United States, 
even if they were undcr no obligation of law or 
justice. He said he could assure the House that 
he had possessed’ as strong prepossessions against 
the speculations of Georgia as he thought any 
man could do;-that he had examined every aven- 
ue of information respecting the case, and sou; ht 
to find every argument against the claim that his 
judgment and conscience would admit, before he 

ad to sit on the solemn and awful seat of judg- 
ment, before he was called to decide on the case, 
a case wherein the faith, the honor, and the future 
peace of the United States, and the fortunes of 
individuals, were deeply interested, but he un- 
doubtedly had endeavored to divest himself of 
every prejudice, of every prepossession. To gen- 
tlemen who had used the unprecedented freedom 
of attacking his motives instead of his arguments 
and of implicating his virtue, he had a right to 
put the question: Had they divested themselves, 
? Were they influenced by 
no prejudice? But passing this, those attacks, 
without example in any public body, and not jus- 
tified by any rule of order, had occasioned other 
members to make declarations of their own char- 
acter, which nothing but the singularity of the 
attacks could justify. He thought he was also 


justified in declaring that he had not now, nor 


had any interest in the Georgia or any other 
speculations, nor had he any friend or relation, to 
his knowledge, that had; and none of the owners 
or agents of the companies, or their friends, had 


ed than it is, would be sufficient to prevent the attempted to influence his mind on the subject. 


sale and settlement of the land until these claims | In 
agreeably to the con- tain 
the usual practice of j| best; 


are settled by compromise, 
vention with Georgia, and 
the other States, and the original claim relin- 
quished. Experience and observation had taught 
him, 


this kind were made, they were the 


he said, that the sooner accommodations of | pains to 
easier and the | guments 


making this unusual declaration, he was cer- 
he would be believed by those who knew bim 
they knew that he never had evena law- 
suit about land in court in his life. 

Mr. F. said that, if he had not taken so much 
understand the subject as he did, the ar- 
in opposition to the report of the com- 


cheaper done. He added, that quieting and sat- mittee and the manner in which the opposition 
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-had been conducted, would have given his mind 
a bias in favor of the report. During all his time 
of observation, and he had-not been an inat- 
tentive observer, he always found a good cause 
best supported by arguments that had a close 
analogy to the subject, and candid address to the 
judgment, without inflaming the passions. He 
long had been in the habit, when he came into a 
court of justice, of judging of the goodness of 
the cause by the manner of the arguments; when- 
ever he heard a good attorney use sophistry, or 
arguments that had no real bearing on the sub- 
ject, or have recourse to animated declamation, 
he believed the cause was bad, and in this he had 
seldom been mistaken. 

He asked, why was.all this heat and uncom- 
mon zeal? The gentlemen knew well that no 
public property was at stake, nor any political 
principle proposed to be perverted. They knew 
well that no fraud was. proposed to be counte- 
nanced. If the Assemblies of Georgia of 1789 
and of 1795 were corrupt, and committed frauds 
on people at a distance, and sold lands to the 
amount of forty or fifty millions of acres, that 
monstrous and fraudulent sale would be corrected. 
The corrupt legislators indeed would not, nor 
had not been punished; but the innocent pur- 
chasers would—they would not at most get the 
residue of five millions of acres after satisfying 
numerous claims? How can gentlemen say that 
we propose to reward frauds, when we propose 
only to authorize the President to appoint, no 
doubt, the three best men that the United States 
can afford, to distribute, not an empire, but the 
residue of the five millions of acres, or part there- 
of, among the innocent and injured purchasers, 
who have, agreeably to the law for that purpose 
provided, made their proposals and registered 
their claims? Do we doubt the Presidents dis- 
cernment and integrity in the choice, or the abil- 
ity and honesty of the Commissioners he will 
choose? For his own part, Mr. F. said, he had 
no doubt of either; and when he opposed the ful- 
filling the moral and political obligations of the 
Government with good faith, he would disclaim 
the name and character of a republican. 

Mr. J. Cray requested his friend, Mr. CLARK, 
to withdraw his amendment, that the House might 
meet the question at once. ? 

Mr. Cuarx thereupon withdrew the amend- 
ment. 

Mr. Varnum begged permission to set the gen- 
tleman from Maryland (Mr. Neuson) right. The 
Committee of Claims had reported a bill, making 
provision for those who were disabled by knòwn 
wounds received in the service of the United 
States during the Revolutionary war, which bill 
had been twice read, and referred to a Commit- 
tee of the Whole. 

Mr. NeLson.— Tt is true, sir, there is such a bill 
upon your table; but where is the gentleman on 
this floor that will say the bill will pass? besides, 
it contains so many clauses, such restrietions and 
modifications, that I really do not know the man 
who will be bettered a single cent by it. Iam 
not throwing any imputation upoh the Commit- 


tee of Claims; they, no doubt, do their duty; I 
am simply speaking of the liberty of Congress, 
and comparing a Yazoo land speculator with an 
old soldier. The one asks you for an annuity of 
forty dollars to make him comfortable in his old 
age; the other, in all the bustle and gayety of life, 
modestly requests a sop in the pan; give rme ten 
millions of dollars, and that will stay my stom- 
ach until dinner is ready; I will call upon you 
next year. We are about giving five millions of 
acres of land to stock-jobbers, speculators, and 
gamblers; this they claim of the liberality of 
Congress. It is an old saying and a true one, 
that a man ought to be just before he is generous. 
We have on our table a statement from the Sec- 
retary of the Treasury, stating that there are li- 
quidated claims, justly due from the United States 
to individuals, to the amount of $290,000; those 
persons are as undoubtedly entitled to the pay- 
ment of their just debts,as Yazoo men are to our 
donations. But, say gentlemen, this is a proper 
subject for you to exercise your liberality on. I 
have no idea of that species of liberality, which 
takes from the body of the community their pence 
in-order to give it away by pounds to individuals. 
There was a celebrated highwayman in England, 
of whom it was said, he robbed the rich to give 
to the poor ; I do not know but his morality was 
better than ours, for we are about to rob the poor 
to give to the rich. If we must be generous, for 
Heaven’s sake, let us search for more worthy ob- 
jects; let us look for the war-worn soldier; fora 
numerous family in distress, and then I will say, 
be liberal: but no, you will not do that. Recol- 
lect, however, that the blessings of the widow 
and the orphan will be more acceptable to the 
Deity than altars smoking with the blood of hec- 
atombs, 

Lam sorry to detain the House so long. I will 
just briefly recapitulate the reasons, why I do not 
consider a compromise of this claim to be con- 
sistent with good policy. . Itis not politie to do 
that which is unlawful or unjust; the act of the 
corrupt Legislature of Georgia, of 1795, never had 
any validity; it was void ab initio; the faith of 
the people of Georgia was never pledged; it could 
not be pledged; for the Legislature had no au- 
thority on the subject. If, then, there never was 
a title granted by the Legislature, these innocent - 
purchasers could not obtain it; they had also no- 
tice of the fraud, and cannot therefore be deemed 
innocent purchasers. If they had a title, then 
Congress are about to do them injustice, by grant- 
ing them five instead of fifty millions of acres; 
and lastly, on the score of liberality, they have no 
claim, for it is not liberal to take from the pock- 
ets of our constituents money to increase the 
hoards of speculators. We are appointed-guard- 
ians of the public purse, and it is our duty to pre- 
vent a public robbery. 

Mr. Varnom.—I do not mean to impeach the 
motives of any gentleman, but wish to assign 
reasons why I shall vote in favor of the resola- 
tions reported by the Committee of Claims. They 
are reasons which may exonerate me in the opin- 
ion of those gentlemen who differ from me on the 
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present question ; and they will be satisfied, when 
they are convinced their own motives are pure; 
that mine are the same, although we differ in the 
views which we take of the subject. ; 

Here Mr. V. recited, in chronological order, all 
the transactions which had taken place since the 
commencement of our Revolutionary. war in re- 
lation’ to the back lands of the State of Georgia, 
from which he inferred that the Yazoo act. of 
1795 was as justifiable as any grant ever made by 
that State; and that the consideration was equal, 
if not superior, to any which she had previously 
obtained. 

With respect to the present.claimants, he did 
“not conceive they had notice of fraud; that never 
appeared. to him to be the object of the commu- 
nication of the. President of the United States to 
Congress, in February, 1795. He said, he would 
give his reasons why he thought that was not the 
object of the communication. We had recently 
been engaged in a very extensive Indian war, the 
flames of which were scarcely smothered,and the 
exposed situation of the western part of Georgia 
‘was such as to render it at times extremely desir- 
able that Georgia should make a cession thereof 
to the’ United States. It would be seen, from a 
perusal of the Message, that the President (Wasu- 
INGTON) deprecated a continuance of that war; 
there is not a word in that Message that points to 
the purchase of the territory by individuals. — 

[Here Mr. V. read the Message, and everything 
connected therewith.] 

At length Congress finally succeeded in obtain- 
ing this,land by the cession of Georgia; and if 
Georgia had no right to dispose of her vacant ter- 
ritory to individuals; neither had she the right 
to dispose of it to the Union. So weil convinced 
was Georgia of some lien being held upon the 
property: by these and other purchasers, that she 
made a reservation of five millions of acres to be 
distributed among the claimants, under the sound 
discretion of Congress. Mr. V. said, he did not 
believe the United States entitled to any part of 
that five millions of acres, while there were any 
of the claimants of Jands under the Government 
of Georgia left uncompensated. Hence, he did 
not conceive the position which had been taken a 
fair one; that we are about to put our hands into 
the publie purse to reward a gang of speculators ; 
or that we are about to rob the poor to give to the 
rich. He considered Congress as holding these 
five millions of acres merely in trust for those 
whom they may find fairly entitled to it. He 
concurred most heartily in the opinion which had 
been given by the Commissioners, that “sound 
policy requires. a compromise.” He had no con- 
cern, no interest in the decision of the question. 
He mentioned this in order to show gentlemen 
that his motives were as pure as their own, al- 
though their votes might differ. 

Mr. Stanron.—Mr, Speaker, I had concluded 
to have satisfied myself by giving a silent vote on 
the amendment offered by a gentleman from Vir- 
ginia, to the report of the Committee of Claims, 
relative to the Georgia lands. But.as an attempt 
was made yesterday by an honorable gentleman 


of the committee from the State of Kentucky, 
with a view to criminate the conduct of the ma- 
jority of the committee, and in his superabundant 
goodness, to implicate me in a particular manner, 
by inuendoes, that a republican member of the 


committee had gone over to the federal side, it 


becomes necessary for me to reply. Were that 
the fact, I shall always take a pride in so doing 
whenever. they happen to be in the right. But 
the gentleman is incorrect in his statement; the 
fact is, I never had but one opinion on the subject, 
sir, when your committee met upon the. stupen- 
dous speculation which has involved so many 
serious consequences to the safety and honor of 
the nation, and such intemperate discussion ; that 
has wounded the feelings and censured the mo- 
tives of venerable statesmen, whose talents, pa- 
triotism, and uniformity of conduct, in support of 
the rules of morality and sound policy, have never 
been doubted before. Mr. Speaker, when the 
committee met they heard the claimants, and 
those gentlemen from Georgia who opposed the 
claims with great ability. Your committee then 
entered into an investigation of the subject. The 
two honorable gentlemen from Virginia and 
North Carolina opposed the claims of the peti- 
tioners with cogency, to show that the claimants 
had no right in law or equity, and that it was 
both imprudent and impolitic for Government to 
interfere. The honorable gentleman from Ken- 
tucky seemed disposed to decline argument, al- 
though very able. I endeavored to provoke-bim... . 
to it, but to no purpose. Sir, the honorable mem- 
ber from Virginia who introduced the amend- 
ment, advanced a doctrine dangerous to the peace 
and welfare of the community, in my opinion. 
That a subsequent Legislature, or Convention, 
possesses a legitimate right of rendering null and 
void the doings of an antecedent one of equal 
constitutional power. Sir, if this pernicious doc- 
trine prevails, I ask where are your boasted liber- 
ties, or that security of our persons and property 
so essentially necessary to our happiness? Gone 
forever! If this abhorrent doctrine should be 
sanctioned: by Congress, our laws, however just 
and necessary, passed at the present session, may 
not only be repealed, but their retrospective ope- 
ration rendered a nullity. Sir, the idolatrous tenet 
of our Judiciary, who assume the right not only 
of expounding and declaring the law, but also of 
pronouncing what laws are Constitutional, and 
what are unconstitutional—Mr. Speaker, all the 
imported diamonds of the East cannot out-blaze 
the crimson that ought to stain our cheeks, if we 
admit such dangerous maxims. Experience has 
taught us the bad effects of our Judiciary system 5 
the tenure by which they hold their offices is 
such, that they consider themselves too often in- 
dependent of heaven and earth; it puts the lives 
of our felluw-citizens at hazard. The honorable 
member from Maryland, whose lungs are quite 
equal to his talents, though both eminent, told 
the House he would not speak to their passions, 
but to their understandings. Inthe latter attempt 
he has failed. He then relapsed into censure; 
paraphrased on the corruption of the Legislature 
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of Georgia; that the claimants were speculators 
and swindlers, but without proving his assertions, 
he entertained the House with some funny anec- 
dotes; told us we must be just before we are lib- 
eral. I confess he appeared animated, as though 
he considered himself addressing an ignorant jury, 
and was laboring to ram down their windpipe, 
_ like a fish, tail foremost, a fictitious evidence. 
"The venerable gentleman from New Jersey; whose 
candor and sagacity on most occasions are con- 
spicuous, rose, and after indulging himself in the 
order of the day; declamation and censure against 
speculators, and their fraudulent conduct, as dan- 
gerous to the peace of the community, he gravely 
read an extract frorn the best of books, an acccunt 
of a red dragon, which would undoubtedly devour 
all those concerned in speculation. Sir, I could 
hardly suppose the gentleman serious, when I 
recollected he recently informed me of his inten- 
tion to enter into the business himself. Sir, I 
hope he will not, lest the red dragon should de- 
vour him, as well. as his brethren, the Yazoo 
claimants, and the nation. lose his aid in her 
councils, and the State from which he came, a 
useful citizen. Sir, I have taken as correct a view 
of the whole ground on which the claims rest, as 
my humble abilities admit, and every inquiry and 
step I have taken, tend to confirm my early im- 
pressions, that sound policy dictates the measure, 
not merely because the Commissioners recom- 
mended it in their report made to Congress, and 
in whose talents and integrity, I place the utmost 
confidence, and Congress seems (by their various 
acts) to be disposed to satisfy equitable claims. 
If they shall appear unjust, they will be rejected. 
Sir, it is not for me at this late period of my life 
to quit the field because some of my political 
friends have apostatized from republicanism, I 
do not entertain a shadow of doubt of the correct- 
ness of the position I have taken; I shall perse- 
vere to the end, for such and such only will be 
saved. Sir, I am equally determined to disregard 
the frowns of tyrants, and the more despicable 
wheedlings of sycophants, under whatever garb 
they may appear. This is my political creed. 
This is my ultimatum. So help me God. 

Mr. Van Cortianpr called for the reading of 
the resolution reported by the Committee of 
Claims, which being read, as follows: 

Resolved, That three Commissioners be authorized 
to receive propositions of compromise and settlement, 
from the several companies or persons, having claims 
to public lands within the present limits of the Missis- 
sippi Territory, and, finally, to adjust and settle the 
same in such manner as in their opinion will conduce 
to the interest of the United States: Provided, That 
in such settlement the Commissioners shall not exceed 
the limits prescribed by the convention with the State 
of Gergia. 

Mr.-Van CorTLANDT then moved to strike out 
the word “finally,” and to add the following 
clause to the resolution: “And that the compro- 
‘mise shall not be considered binding on the 
t United States, until confirmed by Congress ;” in 
order that the decision might again come before 
Congress, that the doings of the Commissioners 


might not be binding on the United States until 
confirmed by another Congress. 

Mr. J. Ranpotru.—I hope the worthy gentle- 
man from New York will, at my request, consent 
to withdraw his amendment. I ask it, because a 
resolution of a similar nature has been already 
referred to Commissioners appointed on the part 
of the United States, viz: the Secretary of State, 
the Secretary of the Treasury, and the Attorney 
General. They were authorized to receive offers 
of compromise from these very claimants, and 
report thereon to the House. They have done it. 
Do we expect to get Commissioners more able; 
men of greater talents; of more sagacity; more 
tried fidelity, or more impartiality than they were ? 
Can you expect to receive propositions of com- 
promise more beneficial than those which have 
been already received? The course which the 
worthy gentleman has pointed out, has been al- 
ready travelled ; those Commissioners have exer- 
cised that very authority which his proposition 
goes to vest ina new board; they have recom- 
mended a course for us to pursue ; they have told 
you that there was fraud in the original contract ; 
that it was void ab initio ; they have told you no 
title can be derived under it; yet they recommend 
a settlement. They have, however, stated no rea- 
sons in support of their recommendation. When 
I first read their report, I was filled with unutter- 
able astonishment—finding men in whom I had, 
and still have, the highest confidence, recommend 
a measure, which all the facts and all the reasons 
which they had collected, opposed and unequivo- 
cally condemned. I feel myself wandering back 
into the field of the main question. I meant to 
confine myself simply to oppose the alteration just 
proposed. I may, however, be permitted to say, 
that it has been, if not a well fought field, at 


‘least, if they prove victorious, to them a dear 


bought victory. 

Mr. Van CortLanpT made an offer so to modi- 
fy his motion as to confine it to striking out the 
word “finally.” 

Mr. J. Ranpoupa spoke against retaining even 
that part. 

Mr. Huger said he was in favor of the motion 
for striking out, in order that Congress might 
make the final decision, as he conceived that they 
were more competent than any three men, be 
they who they may. He had, on a former occa- 
sion, voted for the examination by the Commis- 
sioners, but he never gave his vote that they 
should finally decide. Congress, on this occasion, 
should be the alpha and omega. 

He was now convinced, from what he had 
seen, that it would be absolutely necessary for the 
General Government to compromise the matter, 
and he thought that it could by no means be done 
so well as by Congress itself. At the last session 
he had voted for a similar amendment, and he 
Was anxious that it should obtain at this time, 
The next Congress would be called upon by the 
people, to whom we have made an appeal. If 
they decide against this claim by sending Repre- 
sentatives to this House who are opposed to it, 
let their fiat be the law. 
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Mr. Van. Cortuanpt hereupon. withdrew his | ford, Ebenezer Seaver, James Sloan, John Smilic, John 
motion for amending the resolution, which was | Smith, Richard Stanford, John Stewart, Philip R. 
revived by Mr.. Hucer, and seconded by Mr. | Thompson, Abram Trigg, Isaac Van Horne, John 
HÖLLAND. i ! Whitehill, Alexander Wilson, Joseph Winston, and 

Mr. Jackson said he was opposed to the amend- Thomas Wynns. 
ment. He would prefer joining with the gentle- |- The resolution was of consequence agreed to. 
men who were in opposition to the measurerather! Mr. J. Ranpotpn.—On this question I have 
than see this amendment carried. He was fully | nothing more to say than to congratulate my 

convinced that the House of Representatives was | friends on the vote just taken.. We are strong in 
totally incompetent to decide upon fifteen hundred | the cause of truth, and gentlemen will find that 
claims, which assumed as many different shapes. | truth will ultimately prevail. When I compare 
It would occupy the sessions of two years, and at | the votes of this session with some of the votes 
last would probably be decided with less equity | of the last, my objections to refer this subject are 
than it would be by Commissioners. He hoped | almost done away. In whatever shape the sub- 
gentlemen would not give their sanction to the [et may be again brought before the House, it 
amendment, and he hoped the decision would be | will be my duty, and that of my friends, to mani- 
taken on the general, question, and that it would | fest the same firm spirit of resistance, and to suf- 
be final. He had no doubt but that Commission- | fer no opportunity to pass of defeating a measure 
ers would be found equal to the task, and that | so fraught with mischief. i 

they would not be deterred from doing justice by | _ Mr. Dana moved to refer the resolution to the 

any circumstances which had taken place either ; Committee of Claims to report a bill. 

within or without these doors. | Mr. J. RANDOLPH opposed the motion. 

Mr. Huaer requested the yeas and nays might | On a division of the House, Mr. Dana’s motion 
be taken on the question for striking out the word | was carried, when the House adjourned. 
“finally,” but not being supported by the Consti-| [Oa a subsequent day, a bill was introduced for 
tutional number of members, the question was | compromising the claims; but it was not acted 
put on the amendment, and six members only | upon by the House during the remainder of the 
rose in favor of it. session. | 

The yeas and nays were then taken on the res- | 
olution of the Committee of Claims, and decided | M Feb j 
in the affirmative—yeas 63, nays 58, as follows: M ONDATE COLery S 

Yeas—Willis Alston, jun , Simeon Baldwin, Silas | The SPEAKER laid before the House a letter 
Betton, Phanuel. Bishop, Adam Boyd, John Boyle, | from the Secretary of War, transmitting a report 
John Campbell, William Chamberlin, Martin Chitten- | in relation to sundry claims to land for military 
den,.Clifton Clagget, Jacob Crowninshield, Manasseh services rendered in the late Revolutionary war, 
Cutler, Richard Cutts, Samuel W. Dana, John Daven- | jn pursuance of the act of the nineteenth of March 
port, John Dawson, John Dennis, William Dickson, | last, entitled “An act granting farther time for 
Thomas Dwight, James Elliot, Ebenezer Elmer, Wil- | ooating military land warrants, and for other 
liam Eustis, William Findley, John Fowler, Calvin nae a 3 hk were Tead and ferred t 
Goddard, Gaylord Griswold, Roger Griswold, Seth | pi PS ie us Mr. G “NI H T ei $ 
Hastings, William Helms, John Hoge, James Holland, | Mr. Sou TIRARD IVT AREGO IMTS Sn TINGS; Mr. 
David Hough, Benjamin, Huger, Samuel Hunt, John | Trice, and Mr. Lownpes, to examine and re- 
G. Jackson, Nehemiah Knight, Simon Larned, Joseph | Pott their opinion thereupon to the House. 
Lewis, jun., Henry W. Livingston, Thomas Lowndes, Resolved, That, during the trial of the im- 
Matthew Lyon, Nahum Mitchell, Jeremiah Morrow, peachment now depending before the Senate, 
James Mott, Thomas Plater, Samuel D. Purviance, | this House will attend, at ten o’clock in the fore- 
Erastus Root, Henry Southard, Joseph Stanton, Wil- | noon, and procccd on the legislative business before 
liam Stedman, James Stephenson, Samuel Taggart, | the House, until the hour at which the Senate shall 
Benjamin Tallmadge, Samuel Tenney, Samuel That- | appoint, each day, to proceed on the trial of the 
cher, David Thomas, George Tibbits, Killian K. Van | impeachment now pending before that body, and 
Rensselaer, Joseph B. Varnum, Peleg Wadsworth, | that the House then resolve itself into a Cominit- 
Matthew Walton, Lemuel Williams, and Marmaduke | tee of the Whole, and attend the said trial. 
Williams. g , | Mr. Finpuey, from the committee to whom 

Nays—Isaac Anderson, David Bard, George Michael | were referred, on the twenty-eighth ultimo, the 
Bedinger, William Blackledge, Walter Bowie, Robert | petition of the members of the Presbyterian Con- 
Tom nbs Chastaone eae oa | gregation in Georgetown, in the District of Co- 

a "i i] y r S a yy A R > 3 , . 
Matthew Clay, John Clopton, Frederick Conrad, Jota i PE E ay to A eae ue Trustees 
B. Earle, John W. Eppes, Peterson Goodwyn, An- | °! the Presbyterian 'ongregation o eorgetown, 
drew Gregg, Thomas Griffin, John A. Hanna, Josiah and for other purposes; which was read twice 
Hasbrouck, Joseph Heister, David Holmes, Walter and committed to a Committee of the whole 
Jones, William Kennedy, Michael Leib, John B. C. House on Thursday next. 

Lucas, Andrew McCord, David Meriwether, Nicholas The Speaxer laid before the House a letter 
R. Moore, Thomas Moore, Roger Nelson, Anthony | from the Postmaster Generai, accompanying a re- 
New, Thomas Newton, jun., Joseph H. Nicholson, | port relative to post roads within the United States, 
Gideon Olin, Beriah Palmer, John Randolph, Thomas | which have not produced one-third part of the ex- 
M. Randolph, John Rea of Pennsylvania, Jacob Bich: pense of earrying the mail upon the said roads 
ards, Samuel Riker, Thomas Sammons, Thomas Sand- | during the last year; which were read, and re- 
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ferred to the committee appointed, on the sixth of 
November last “to inquire whether any, and what, 
amendments are necessary to be made in the acts 
to establish a post office and post roads within the 
United States.” 

A message from the Senate informed the House 
that the Senate is ready to proceed upon the im- 
peachment of Samuel Chase, one of the Associate 
Justices of the Supreme Court, in the Senate 
Chamber; which Chamber is prepared with ac- 
commodations for the reception of the House of 
Representatives. ` 

The House, then, in pursuance of a resolution 
agreed to this day, resolved itself into a Commit- 
tee of the Whole, and proceeded in that capacity 
to the Senate Chamber, to attend the trial, by the 
Senate, of theimpeachmentagainst Samuel Chase, 
oneof the Associate Justices of the Supreme Court 
of the United States; and, after some time spent 
therein, the committee returned into the Chamber 
of the House, and Mr. SPEAKER having resumed 
the Chair, Mr. Varnum, from the said Committee 
of the Whole, reported that the committee had, 
attended the trial by the Senate of the said im- 
peachment, and that some progress had been made 
therein. 


POTOMAC RIVER. 


Mr. J. Cray, from the committee to whom 
were referred, on the seventeenth of December 
last, the memorials and petitions of sundry citi- 
zens and inhabitants of the District of Columbia, 
in favor of, and in opposition to; “the building of 
a bridge across the Potomac river, from the ex- 
tremity of Maryland Avenue, in the city of 
‘Washington, to Alexander’s Island, in the said 
river,” made the following report: 

That doubts had formerly been entertained by some 
of the members of your committee of the right.of Con- 
gress to legislate on the subject referred to their con- 
sideration ; but inasmuch as an exercise of power, as 
long as that exercise is uncontroverted, may perhaps 
be considered as deciding the question of right, your 
committee are of opinion that a late law renders an in- 
vestigation of the legitimate powers of Congress in the 


case unnecesaary. The only inquiry is, what would 
be the advantages or disadvantages attending the 
erection of a bridge over the Potomac? 

It appears to your committee that by the proposed | 
bridge a saving of several miles of distance over.a very 
bad road between the seat of Government and the 
town of Alexandria would be made; that consequently 
the southern mail would be transmitted to and from 
the city of Washington with greater expedition and 
security than at present; the communication between 
Alexandria and the northern cities would be rendered 
moře easy and safe, and the general interests of the 
commerce of the United States, as far as respects the 
transmission of mercantile information between the | 
northern and southern sections of the Union, would | 
be much promoted. The commerce of Georgetown, it 
is alleged, will be materially injured by any obstruc- 
tion which may be caused in the navigation of the 
river Potomac, and that the erection of a bridge would 
be an obstruction of such a nature as almost to destroy 
that commerce. That the inhabitants of that town, 
having generally settled there with views connected 
with the exercise of a mercantile profession those views | 


would be counteracted, and their property considerably 
diminished in value. Your committee have little doubt 
but that the delay in ascending and descending the 
river produced by the erection of the contemplated 
bridge would, in some measure, affect the trade of 
Georgetown; but that trade is so small that it could 
scarcely have any great operation on the value of 
property, or on the prosperity of the town. George- 
town owes its present flourishing state to its vicinity to, 
the city of Washington, and not to any commercial 
profit arising from the enterprise of its inhabitants. 
And although some small individual injury might be 
the effect of erecting a bridge, yet that injury would 
be far more than counterbalanced by the public bene- 
fits arising from the measure—your committee there- 
fore recommend the following resolution : 

Resolved, That the prayer of the petitioners, that a 
company should be incorporated for the purpose of 
erecting a bridge over the river Potomac, is reasonable, 
and ought to be granted. ` 


The report was referred to a Committee of the 
Whole on Wednesday next. ree 


Tuespay, February 5. 


Ordered, That the bill sent from the Senate, 
entitled “An act to extend jurisdiction, in certain 
cases, to the State and Territorial courts,” be re- 
committed to a Committee of the Whole to-mor- 
row. 

The billsent from the Senate, entitled “Anact 
in addition to an ‘Act to make provision for per- 
sons that have been disabled by known wounds 
received in the actual service of the United States, 
during the Revolutionary war,” was read twice 
and committed to a Committee of the Whole to- 
morrow. 

Mr. Greca, from the committee to whom was 
committed, on the twenty-fifth ultimo, the bill 
sent from the Senate, entitled “An act concerning 
the mode of surveying the publie lands of the 
United States,” reported the same, withoutamend- 
ment, l . 
Ordered, That the said bill be read the third 
time to-morrow. 

A Message was received from the President of 
the United States transmitting a note and doc- 
uments from the Danish Chargé de Affairs claim- 
ing, in the name of his Government, restitution 


| in the ease of the brig Henrich. The said Mes- 


sage was read, and, together with the papers trans- 
mitted therewith, as, also, the report and other 
documents made and presented at the last session, 
in relation to the subject-matter of the claim for 
restitution of the said brigantine Henrich, referred 
to the Committee of Claims. 

Mr. CROWNINSHIELD, from the Committee of 
Commerce and Manufactures, to whom were 
referred, on the fifteenth of November last, the pe- 
titions of sundry inhabitants of the town of Wes- 
terly, in the State of Rhode Island, and of Ston- 
ington, in the State of Connecticut, reported a bill 
to provide for alight-house on Watch Hill Point, 
in the State of Rhode Island; which was read 
twice and committed toa Committee of the whole 
House to-morrow. f 

Mr. CROWNINSHIELD, from the Committee of 
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Commerce and Manufactures, to whom was re-| Yzeas—Isaac Anderson, David Bard, George Michael 
ferred, on the twenty-first ultimo, a memorial of | Bedinger, William Blackledge, Walter Bowie, Robert 
Edward Toppan, and others therein named, of the | Brown, Joseph Bryan, William Butler, Levi Casey, 
town of Newburyport, in the- State-of Massachu- | Thomas: Claiborne, Christopher Clark, Joseph Clay, 
setts, merchants, reported a bill’ for the relief of | Matthew Clay, John Clopton, Frederick Conrad, John 
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Edward Toppan, George Jenkins, and William B. Earle, John W, Eppes, Peterson Goodwyn, Andrew 


Currier; which was read twice and committed to 
a Committee of the Whole to-morrow. - 

On motion, of Mr. CLARK, it was. 

Resolved, ‘That the Secretary of State be di- 
rected to lay before this House an abstract of all 
the evidences of title to lands claimed under any 
act or pretended act of the State of Georgia, passed 
or pretended tobe passed, in the year one thousand 
seven hundred and eighty-nine and one thousand 
seven hundred and ninety-five, recorded in his 
office; noting the dates of thé instruments, the 
names of the parties, the quantity of land, with 
the species of warranty, and any proviso or.con- 
dition that may be annexed. 

The House resolved itself into a Committee of 
the Whole on the bill to authorize the erection of 
a bridge acrossa mill pond and marsh in the navy 
yard belonging to the United States, in the town 
of Brooklyn, in the State of New York. The bill 
was reported with several amendments thereto; 
which weretwiceread, and agreed to by the House. 

Ordered, That the said bill, with the amend- 
ments, be engrossed, and read the third time to- 
morrow. 

` The House resolved itself into a Committee of 
thg, Whole on the bill to continue in force “An 
acWHeclaring:the consent of Congress to an act of 
the State of Maryland, passed the twenty-eighth 
of December, one thousand seven hundred and 
ninety-three, for the appointment of a health offi- 
cer.” The bill was reported with an amendment 
thereto; which was twice read, and agreed to by 
the House. 

Ordered, That the said bill, with the amend- 
ment, be engrossed, and read the third time to- 
morrow. 

The bill for extinguishing certain debts due by 
the United States was considered in Committee 
of the Whole. 
. _ After some time spent in considering the same, 
- the Committee rose and reported the bill ; but were 
refused leave to sit again. 

On motion of Mr. R. Griswoxp the bill was re- 
ferred to a select.committee of five, to report. Du- 
ring this transaction Mr. Eppes had read a new 
bill in his place, which went to make immediate 
provision for the debts still due to our Revolution- 
ary soldiers, and invalid pensioners, which it was 
intended should go before the committee just ap- 
pointed. The Spraxer said the committee had 
fuil power to consider the same. i 

MISSISSIPPI TERRITORY. 

Mr. Dana from the Committee of Claims, pre- 
sented a bill providing for the settlement of sundry 
claims to lands within the Mississippi Territory. 

The bill was read the first time. : 

Mr. J. Cray moved that it be rejected. 

After a short conversation, the question was 
tree by yeas and nays—yeas 52, nays 58, as fol- 

ows: 


Gregg, Thomas Griffin, John A. Hanna, Josiah Has- 
brouck, Joseph Heister, Walter Jones, William Ken- 
nedy, Michael Leib, John B. ©. Lucas, Andrew Me~ 
Cord, David Meriwether, Nicholas R. Moore, Thomas’ 
Moore, Anthony New, Thomas Newton; jr., Joseph H. 
Nicholson, Gideon Olin, Beriah Palmer, John Rea of: 
Pennsylvania, Jacob Richards, Samuel Riker; Thomas 
Sammons, Ebenezer Seaver, James Sloan, John Smilie, 
John Smith, Richard Stanford, John. Stewart, Philip 
R. Thompson, Abram Trigg, John Whitehill, Alexander. 
Wilson, Joseph Winston, and Thomas Wynns. she 

Naxs— Willis Alston, jun., Nathaniel Alexander, 
Simeon Baldwin, Silas Betton, Adam Boyd, William 
Chamberlin, Martin Chittenden, Clifton Clagett, Jacob 
Crowninshield, Manasseh Cutler, Richard Cutts, Sam- 
uel W. Dana, John Davenport, John Dawson, John 
Dennis, Thomas Dwight, James Elliot, Ebenezer Elmer, 
William Eustis, William Findley, John Fowler, Calvin 
Goddard, Gaylord Griswold, Roger Griswold, Seth Has- 
tings, William Helms, John Hoge, James Holland, 
David Hough, Benjamin Huger, Samuel Hunt, John 
G. Jackson, Nehemiah Knight, Simon Larned, Joseph 
Lewis, jun., Henry W. Livingston, Thomas Lowndes, 
Matthew Lyon, Nahum Mitchell, Jeremiah Morrow, 
Thomas Plater, Samuel D. Purviance, Erastus Root; 
Henry Southard, Joseph Stanton William Stedman, 
James.Stephenson, Samuel Taggart, Benjamin. Tall- 
madge, Samuel Tenney, Samuel Thatcher, David 
Thomas, George Tibbits, Killian K. Van Rensselaer, 
Joseph B, Varnum, Matthew Walton, Lemuel Williams, 
and Marmeduke Williams. 

The question was then taken on reading the bill 
a second time at this time, and carried, yeas 59, 

It was then referred to a Committee of the 
Whole. 

On the inquiry of the Speaker for what day it 
should be made the order. f 

Mr. Dana moved that it be made the order for 
to-morrow. 

Mr. Leis moved Monday week, in which mo- 
tion he was supported by Messrs. J. Cuay, and 

LARK. 

.The question was first put upon Monday week, 
and passed in the negative—yeas 53, nays 59. 

This day week was then named, and disagreed 
to—yeas.55, nays 56. 

Monday next was then named, and disagreed to 
—yeas 55, nays 56. 

Saturday was then named, and disagreed to— 
yeas 52, nays 61. 

Friday was then proposed and agreed to—yeas 
61, nays 51. 

The said bill was then read the second time, 
and committed toa Committee of the whole House 
on Friday next. 


PRESERVATION OF PEACE. 

On the call of Mr. Nicnotson, the bill for the 
more effectual preservation of peace in the ports 
and harbors of the United States, and in the waters 
under their jurisdiction, was taken up in Commit- 
tee of the Whole; when, after a short debate, the: 
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following amendment, previously offered by Mr. 
Nicwouson in lieu of the second section, and an 
amendment in lieu of the fifth section, were agreed 
to. The billso amended was reported and ordered 
to be engrossed for a third reading. 

First amendment in lieu of the second section. 

Sec. 2 And be it further enacted, That whensoever, 
after the passage of this act, any felony, misprision of 
felony, misdemeanor, or breach of peace, shall be com- 
mitted within the body of a county in any one of the 
United States, and any process of law shall be issued 
under the authority of the State, for the purpose of 
arresting the offender, if the said offender shall be on 
board of any foreign armed. vessel, in any port or har- 
bor of the United States, and within the jurisdiction of 
the State, in which the offence was committed, it shall 
be lawful for the Governor, or other supreme executive 
officer of the State, in which the said offence shall have 
been committed, upon due proof thereof, and upon his 
being satisfied that the ordinary posse comitatus is 
insufficient to insure the execution of the said process, 
to issue the order, directed to any officer having com- 
mand of regular troops, or armed vessel of the United 
States in the vicinity, requiring him to aid the officer 
charged with the execution of the process, with all the 
force under his command or such part thereof as may 
be necessary, in arresting the offender and all those 
giving him aid and countenance in resisting the civil 
authority. And if the said offender shall flee to any 
place beyond the jurisdiction of the State, and within 
the jurisdiction of the United States, the officer charged 
with the execution of the said process shall be and he 
is hereby authorized to pursue the said offender into 
such place, taking with him if necessary the said armed 
force and there arrest him, in virtue of the said process. 
And if the said offender shall flee to and be on board of 
any foreign armed vessel being in any place beyond the 
jurisdiction of the State, and within the exclusive ju- 
risdiction of the United States, the officer charged with 
the execution of the said process shall first demand the 
delivery of the said offender, of and from the person or 
persons having charge and command of the said foreign 
armed vessel, declaring the authority and cause for 
which the demand is made; and if the said offender be 
not delivered according to the said demand, or if the 
officer charged with the execution of the process, be ob- 
structed in attempting to make the demand, then he 
shall use all the means in his power by force and arms, 
to enter on board of the said foreign armed vessel, there 
to search for and arrest the said offender, and all those 
who are with him giving him aid and countenance, in 
preventing and resisting the execution of the said pro- 
cess, and the officer charged with the execution of the 
said process shall convey the said offender and deliver 
him over to the civil authority of the State,.to be dealt 
with according to law; and all those arrested for being 
concerned in resisting the execution of the process 
shall be delivered over to the civil authority of the Uni- 
ted States, and shall be punished in the same manner 
as if they had been concerned in knowingly and wil- 
fully obstructing, resisting, or opposing any officer of 
the United States, in serving or attempting to serve any 
warrant or other legal or judicial writ issued under the 
authority of the United States. Butif any of those con- 
cerned in making the arrest be killed in a place within 
the exclusive jurisdiction of the United States, those 
engaged in resisting the civil authority shall be punished 
as in case of felonious homicide; and if the person 
charged with the offence, or any of those concerned with 
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him in resisting, be killed, in a place under the exclu- 
sive jurisdiction of the United States, it shall be justified. 

Amendment in lieu of the fifth section: 

Suc. 5 And be it further enacted, That whensoever 
any officer of an armed vessel commissioned by any for- 
eign Power, shall, on the high seas or elsewhere, com- 
mit any trespass on any citizen or vessel of the United 
States, or any spoliation of the property of any such cit- 
izen, or any vexation of trading vessels actually coming 
to or going from the United States, it shall be lawful 
for the President of the United States, on satisfactory 
proof of: the facts, by proclamation, forever to interdict 
the entrance of the said officer, and of any armed ves- 
sel by him commanded, within the limits of the United 
States ; and if at any time after such proclamation made 
he shall be found within the limits of the United States, 
he shall be liable therefor to be arrested, indicted, and — 
punished by fine and imprisonment, in any court of the 
United States, having competent jurisdiction ; and it 
shall be a part of the sentence that he shall within such 
time after the payment of his fine, and the expiration 
of his term of imprisonment, as the court shall direct, 
leave the United States, never to return. And if he 
shall return within the limits of the United States after 
the passing of such sentence, or be found therein, after 
the period limited by the court as aforesaid, he shall 
again be liable to be indicted, fined, and imprisoned, at 
the discretion of the court, Provided always, That if 
the said officer shall also have committed any other of- 
fence made punishable by this act, he shall be liable to 
prosecution and punishment, the provisions of this sec- 


tion to the contrary notwithstanding. 
Wepnespay, February 6, 3 

An engrossed bill for the more effectual preser- 
vation of peace in the ports and harbors of the 
United States, and in the waters under their ju- 
risdiction, was read the third time, and passed. 

An engrossed bill to authorize the erection of a 
bridge across a mill-pond and marsh in the navy 
yard belonging to the United States, in the town 
of Brooklyn, in the State of New York, was read 
the third time; and, on a motion made and sec- 
onded, recommitted to a: Committee of the whole 
House to-morrow. 

An engrossed bill to continue in force “An act 
declaring the consent of Congress to an act of the 
State of Maryland, passed the twenty-eighth day 
of December, one thousand seven hundred and 
ninety-three, for the appointment of a health 
officer,” was read the third time, and passed. 

A message from the Senate communicated to 
the House a copy of the answer of Samuel Chase, 
one of the Associate Justices of the Supreme 
Court of the United States, to the articles of im- 
peachment exhibited to the Senate against him 
by this House. 

The said copy of the answer was read, and or- 
dered to be referred to the managers appointed, 
on the part of this House, to conduct the said im- 
peachment. . 

On motion of Mr. Lers, the House resolved 
itself into a Committee of the Whole on the bill 
in addition to an act entitled an act to promote 
the progress of the useful arts, and to repeal an 
act heretofore enacted for that purpose. 

Mr. Lers moved to strike out the first section 
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of the bill, in order to try the sense of the House | ters contained in the said articles; and do submit to 
on the principle upon which it was founded, viz., the judgment of the House, their opinion, that, for 
to make a general provision for the extension of | avoiding any imputation of delay to the House of Rep- 
patent rights under certain modifications to twen- | resentatives, ina case of so great moment, a replication 
ty-one years instead of fourteen years, which the | be, forthwith, sent to the Senate, maintaining the 
existing laws provide for, and with a view to charge of this House; and that the Committee had 


make special provision for the ease of Oliver | Prepared. à replication accordingly, which they here- 
Evans, the great improver of machinery in mer- | With report to the House, as follows : f . 
cantile mills, &c. . The Housc of Representatives of the United States 


- area ae idered the answer of Samuel Chase, o 
After some disctission, the first section was Weve considered dl uel Chase, one of 


É ki the Associate Justices of the- Supreme Court of the 
struck out, and the Committee rose and reported | United States, to the articles of impeachment against 


progress ; and, on the question, Shall the Com- him by them exhibited, in the name of themselves 
mittee of the Whole have leave to sit again? the | and of all the people of the United States; and observe, 
motion was lost. : “That the said Samuel Chase has endeavored to 

It was then moved to refer the bill, together ! cover the high crimes and misdemeanors laid ‘to ‘his 
with the petition of Oliver Evans, to the Com- | charge, by evasive insinuations, and misrepresentation 
mittee of Commerce and Manufactures, and on | of facts; that the answer does give a gloss and color- 
the question, the motion was lost. The question | ing, utterly false and untrue, to the various criminal 
on engrossing was also lost; so the bill was re- | matters contained in the said articles; that the said 
jected. ` i Samuel Chase did, in fact, commit the numerous acts 

The House resolved itself into a Committee of | of oppression, persecution, and injustice, of which he 
the Whole on the report of the Committee of | stands accused; and the House of Representatives, in 


Commerce and Manufactures of the. twenty- | full confidence of the truth and justice of their accnsa- 
| tion, and of the necessity of bringing the said Samuel 


eighth ultimo, to whom were referred, on the | Chics to a speedy and cxe plary punishment, and:tiot 
: : ee ase to a spee y e 
ninth and sixteenth of November last, the peti | doubting that the Senate will use all becoming -dili- 


tions and memorials of a number of merchants, | gence to do justice to the proceedings of the House of 
traders, and farmers, on the waters of the Roanoke Representatives, and to vindicate the honor of the na- 


and Cashie rivers, in the district of Edenton, and tion, do aver their charge against the said Samuel 
State of North Carolina; and, after some ume Chase to be true; and that the said Samuel Chase is 
spent therein, the Committee rose and reported fo guilty in such manner as he stands impeached ; and 
the House their disagreement to the same. | that the:House of Representatives will be ready to 
The House then proceeded to consider the said | prove their charges against him, at such convenient 
report ; and the resolution contained therein, being | time and place, as shall be appointed for that purpose.” 
twice read, in the words following, to wit: On motion of Mr. J. Ranpoupn the House took 
Resolved, That it is inexpedient to make Plymouth, | the said replication into consideration. 
in North Carolina, a port of entry : Mr. R. GriswoLp moved to commit the same 
The question was taken that the House do con- 


to a Committee of the whole House. 
cur with the Committee of the whole House, in| Mr. Extior supported, and Mr. J. RANDOLPH 
their disagreement to the same, and resolved in | opposed the motion. 
the affirmative. The question being put, the same was rejected. 
A motion was then made and seconded that the! Mr. Dennis moved to amend the replication 
House do come to the following resolution: by striking out therefrom after the words “and 
Resolved, That it is expedient to make Plymouth, observe,” the following words: 
in North Carolina, a port of entry : . “That the said Samuel Chase has endeavored to 
Ordered, That a bill, or bills, be brought in, | cover the high crimes and misdemeanors laid to his 
pursuant to the said resolution; and that the | charge, by evasive insinuations, and misrepresentation 
Committee of Commerce and Manufactures do | of facts; that the said answer does give a gloss and 
prepare and bring in the same. coloring, utterly false and untrue, to the various crimi- 
, nal matters, contained in the said articles.” 
JUDGE CHASE. 


. . <an. | The question was taken on this motion, by yeas 

Mr Jonn RAnDoLPH froni tie managers ap and nays, and lost—yeas 41, nays 70, as follows: 
pointed to conduct the impeachment against Sam- ee hal TD TA 

uel Chase, one of the Associate Justices of the |, Yras— Simeon Baldwin, Silas Betton, John Camp- 


A bell, William Chamberlin, Martin Chittenden, Jacob 
tates, t i , Í den, 
Pr aed het RE TE oi Crowninshield, Manasseh Cutler, Richard Cutts, Sam- 
’ 3 . 


: 3 1 : ; uel W. Dana, John Davenport, John Dennis, Thomas 
er ant i AR ari him Dwight, John B. Earle, James Elliot, Calvin Goddard, 


: ` z Thomas Griffin, Gaylord Griswold, Roger Griswold 
by this House, made a report; which he delivered | Seth Hastings, John Hoge, David Hough, Benjamin 
in at the Clerk’s table, where the same was read, 


ae Huger, Samuel Hunt, John G. Jackson, Joseph Lewis, 
and is as follows: : jr, Henry W. Livingston, Thomas Lowndes, Nahum 
“That they have considered the said answer, and 


Mitchell, Thomas Plater, William Stedman, James 
do find that the said Samuel Chase has endeavored to | Stephenson, Samuel Taggart, Benjamin Tallmadge, 
cover the crimes and misdemeanors laid to his charge, 


Samuel Tenney, Samuel Thatcher, George Tibbitts, 
by evasive insinuations, and misrepresentation of facts; 


Killian K. Van Rensselaer, Joseph B. Varnum, Peleg 
and that the said answer does give a gloss and coloring, 


Wadsworth, Lemuel Williams, and Thomas Wynns. 
utterly false and untrue, to the various criminal mat- Naxs—Willis Alston, jr., Nathaniel Alexander, Isaac 
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Anderson, David Bard, George Michael Bedinger, Wil- 
liam Blackledge, Walter Bowie, Adam Boyd, John 
Boyle, Robert Brown, Joseph Bryan, William Butler, 
George W. Campbell, Levi Casey, Thomas Claiborne, 
Christopher Clark, Joseph Clay, John Clopton, Frede- 
rick. Conrad, John Dawson, Peter Early, John W. 
Eppes, William Findley, John Fowler, Peterson Good- 
wyn, Andrew Gregg, Joseph Heister, David Holmes, 
Walter Jones, William Kennedy, Nehemiah Knight, 
Simon Larned, Michael Leib, John B. C, Lucas, Mat- 
thew Lyon, Andrew McCord, William McCreery, Da- 
vid Meriwether, Nicholas R. Moore, Thomas Moore, 
Jeremiah Morrow, Anthony New, Thomas Newton, jr., 
Joseph H. Nicholson, Gideon Olin, John Randolph, 
John Rea of Pennsylvania, John Rhea of Tennessee, 
Jacob Richards, Samuel Riker, Cesar A. Rodney, 
Erastus Root, Thomas Sammons, Thomas Sandford, 


Ebenezer Seaver, James Sloan, John Smilie, Richard | 


Stanford, Joseph Stanton, David Thomas, Philip R. 
Thompson, Abram Trigg, Philip Van Cortlandt, Isaac 
Van Horne, Matthew Walton, John Whitehill, Mar- 
maduke Williams, Alexander Wilson, Richard Winn, 
and Joseph Winston. ` ; ' 


And then the main question being taken that 
the House do agree to the said replication, it was 
resolved in the affirmative—yeas 77, nays 34, as 
follows: 


Yras— Willis Alston, jr., Nathaniel Alexander, Isaac 
Anderson, David Bard, George Michael Bedinger, 
William Blackledge, Walter Bowie, Adam Boyd, 
Robert Brown, Joseph Bryan, William Butler, George 
W. Campbell, Levi Casey, Thomas Claiborne, Chris- 
topher Clark, Joseph Clay, John Clopton, Frederick 
Conrad, Jacob Crowninshield, Richard Cutts, John 
Dawson, Peter Barly, John W. Eppés, William Find- 
ley, John Fowler, Peterson Goodwyn, Andrew Gregg, 
Joseph Heister, James Holland, David Holmes, John 
G. Jackson, Walter Jones, William Kennedy, Nehe- 
miah Knight, Simon Larned, Michael Leib, John B. C. 
Lucas, Matthew Lyon, Andrew McCord, William Mce- 
Creery, David Meriwether, Nicholas R. Moore, Thomas 
Moore, Jeremiah Morrow, Anthony New, Thomas 
Newton, jr, Joseph H. Nicholson, Gideon Olin, John 
Randolph, John Rea of Pennsylvania, John Rhea of 
Tennessee, Jacob Richards, Samuel Riker, Cæsar A. 
Rodney, Erastus Root, Thomas Sammons, Thomas 
Sandford, Ebenezer Seaver, James Sloan, John Smilie, 
Richard Stanford, Joseph Stanton, David Thomas, 
Philip R. Thompson, Abram Trigg, Philip Van Cort- 
Jandt, Isaac Van Horne, Joseph B. Varnum, Matthew 
Walton, John Whitehill, Marmaduke Williams, Alex- 
ander Wilson, Richard Winn, Joseph Winston, and 
Thomas Wynns. 


Nays—Simeon Baldwin, Silas Betton, John Camp- 
bell, William Chamberlin, Martin Chittenden, Manas- 
seh Cutler, Samuel W. Dana, John Davenport, John 
Dennis, Thomas Dwight, James Elliot, Calvin God- 
dard, Thomas Griffith, Gaylord Griswold, Roger Gris- 
wold, Seth Hastings, John Hoge, David Hough, Sam- 
uel Hunt, Joseph Lewis, jr, Henry W. Livingston, 
Thomas Lowndes, Nahum Mitchell, Thomas Plater, 
William Stedman, James Stephenson, Samuel Tag- 
gart, Benjamin Tallmadge, Samuel Tenney, Samuel 
Thatcher, George Tibbits, Killian K. Van Rensselaer, 
Peleg Wadsworth, and Lemuel Williams. 


Resolved, That the replication annexed to the 
report of the managers, be put into the answer 
and pleas of the aforesaid Samuel Chase, on be- 


half-of this House; and that the managers be in- 
structed to proceed to maintain the said replica- 
tion at the bar of the Senate, at such time as shall 
be appointed by the Senate. 

Ordered, That a message be sent to the Senate 
to inform them that this House have agreed to a 
replication, on their part, to the answer of Sam- 
uel Chase, one of the Associate Justices of the 
Supreme Court of the United States, to the arti- 
cles of impeachment exhibited to the Senate 
against him by this House, and have directed the 
managers appointed to conduct the said impeach- 
ment to carry the said replication to the Senate ; 
and to proceed to maintain the same at the bar of 
the Senate, at such time as shall be appointed by 
the Senate. Á 


Tuurspay, February 7. 


The Speaker laid before the House a certifi- 
cate of the Secretary, Comptroller, and Treasurer, 
of the State of New York, relative to the election 
of Grores CLINTON, jr, to serve as a member of 
this House for the said State, in the place of Sam- 
vet L. Mrrcuiiu, appointed a Senator of the 
United States; which was read, and ordered to 
be referred to the Committee of Elections. 

The bill sent from the Senate, entitled “An act 
eoncerning the mode of surveying the public lands 
of the United States,” was read the third time, 
and passed. 

Mr. LATTIMORE, from the committee to whom 
werc referred, on the eighth and fourteenth of No- 
vember last, the memorials and petitions of the 
Board of Trustees of Jefferson College, in the 
Mississippi Territory of the United States, and 
of William Dunbar, an inhabitant of the said 
Territory, presented to this House during the 
present and at the last session of Congress, made 
a report thereon; which was read, and referred 
toa Committee of the Whole to-morrow. 

The House resolved itself into a Committee of 
the Whole on an engrossed bill to authorize the 
erection of a bridge across a mill pond and marsh, 
in the navy yard belonging to the United States, 
in the town of Brooklyn, in the State of New 
York, recommitted to the said Committee on the 
sixth instant. The bill was reported with an 
amendment thereto; which was twice read, and 
agreed to by the House. : 

The bill, as amended, was then read the third 
time and passed. 

The House resolved itself into.a Committee of 
the Whole on the bill to appropriate a sum of 
money for the purpose of building gun-boats. The 
bill was reported without amendment, and ordered 
to be engrossed, and read the third time to-morrow. 

A message from the Senate informed the House 
that the Senate will, this day, at two o’clock, meet 
in the Senate Chamber, and proceed on the trial 
of Samuel Chase. 

Mr. ČROWNINSHIELD, from the Committee of 
Commerce and Manufactures, to whom were com- 
mitted on the twenty-third ultimo, the amend- 
ments proposed by the Senate to the bill, entitled 
“An act for carrying into more complete effect 
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the tenth article of the Treaty of Friendship, 
Limits, and Navigation, with Spain,” made a 
report thereon ; which was read, and considered : 
Whereupon, a 

Resolved, That this House'doth agree to the 
said amendments. 

A message from the Senate informed the 
House that the Senate have passed the bill, enti- 
tled “An act authorizing the Postmaster General 
to make a new contract for carrying the: mail 
from Fayetteville, in North Carolina, to Charles- 
ton, in South Carolina,” with amendments; to 
which they desire the concurrence of this House. 
And that the Senate will, to-morrow, at twelve 
o’clock, proceed to the trial of Samuel Chase. 


POST ROADS. 


The House resolved itself into a Committee of 
the Whole on a motion of the seventh of Decem- 
ber last, respecting “the establishment of a post 
road from Knoxville, in the State of Tennessee, 
to the settlement on the Tombigbee river, in the 
Mississippi Territory, and from thence to New 
Orleans ; also, for the establishment of a post road 
from Georgia to the settlements on the Tombig- 
bee, to intersect the former road at the most con- 
venient point between Knoxville and the Tom- 
bigbee;” to which Committee of the whole House 
were also referred on the tenth of the said’ month 
of December, and on the first instant, the report 
of a select committee, and a Message from the 
President of the United States, on the same 
subject. 

Mr. G. W. CamPBeELL observed, that having 
introduced this resolution, he would very briefly 
state some of the reasons that induced him to do 
so, and the grounds upon which he expected the 
committee to adopt it. He stated the object of 
the measure to be two-fold. ist. To obtain a di- 
rect route for the transportation of the mail from 
Knoxville, and also from Georgia, to the Tombig- 
bee settlements, and thence to New Orleans, in 
order to facilitate the communication with those 
places by meansof the mail. And 2d. Toopena 
communication from East Tennessee to the same 
places for commercial purposes. This measure, 
he said, was important to the citizens of Kast Ten- 
nessee, in both those points of view. The mail 
was conveyed at present, he observed, by a cir- 
cuitous route, from Knoxville to Nashville, two 
hundred miles, thence to Natchez, at least five 
hundred miles, and thence to New Orleans, nearly 
three hundred miles; making in the whole, from 
Knoxville to New Orleans, one thousand miles. 
Whereas the distance from Knoxville to New 
Orleans by the route proposed to be opened, 
would not much, if any, exceed five hundred. A 
gentleman of undoubted veracity, who resided 


some- years in the country through which this | 


road will pass, in the service of the Government, 
estimates this route in the following manner: 
From Knoxville to Tellico, thirty-three miles. 
This part of the route passes through a settled 
-country, and is at present a good road. From 
Tellico, to a place called the Hickory Ground, in 
the Creek Nation, near the junction of the Coosa 
Sth Con. 2d Szs.—38° 


river, with the Tallapoosa, where they form the 
Alabama. and about twenty miles from the Tuck- 
abatchee settlements, two hundred and twenty 
miles. From thence to Fort St. Stephen’s on the 
Tombigbee river, about one hundred miles; and 
thence to New Orleans, a direct course, about one 
hundred and fifty miles, making in all five hun- 
dred and three miles; and the largest calcula- 
tions, as I had been informed, made by the Post- 
master General, of this road from Knoxville to 
New Orleans, was five hundred and fifty miles; 
making very little more than half the present 
route. Add to this the distance from Washing- 
ton to Knoxville, according to the estimated post 
route, five hundred and forty-seven miles, and the 
whole distance from Washington to New Or- 
leans, passing by Knoxville—and from thence the 
proposed route will be about one thousand and 
fifty miles. This saving of between four and five 
hundred miles, in transporting the mail from 
Knoxville to New Orleans, is certainly a very im- 
portant object to all those who may communicate 
with the latter place, by means of this route. This 
road is still more necessary, for the purpose of af- 
fording a communication from East Tennessee to 
the settlement on the Tombigbee, or the eastern 
parts of the Mississippi Territory. The only mode 
of communication at present with that country, is 
by the post road already stated, by Nashville to 
Natchez, seven hundred—and thence to the Tom- 
bigbee, about two hundred; making nine hundred 
miles. Whereas the real distance along the pro- 
posed route, as has been stated, will not exceed 
three hundred and fifty, or at most between that 
and four hundred. 

The effect of this circuitous route is, at present 
to cut off the communication, almost entirely, with 
that country. 

But the second object for which we wish this 
road opened, viz: for commercial purposes, is still 
more important to our citizens; and is essential 
for the prosperity of our country. 

The only mode by which the people of that 
country can, at this time, convey their produce to 
market, is by boating it down the river Tennes- 
see into the Ohio, then along that to the Missis- 
sippi, and down that river to New Orleans. Our 
boatmen employed in this trade are obliged to re- 
turn by land, as the same boats that carry produce 
down those rivers, cannot ascend them, and there 
is but little navigation yet, in boats of any kind, 
up those waters into the State of Tennessee ; and 
no boats of any considerable burden can pass up 

| the river Tennessee, through the Muscle Shoals, 
to the eastern part of the State. The only route 
by which those boatmen can now return from 
New Orleans, is that already stated, on which the 
mail is conveyed, being between four and five 
hundred miles more than they would have to 
travel by the proposed route. The present road 
also passes over the Cumberland mountain, a part 
of which is very bad, and a wilderness at this 
part of the route, subject to the Indian claim, of 
between seventy and one hundred miles, without 
inhabitants. It also passes through another wil- 
derness between Nashville and Natchez, subject 
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to the Indian claim, of about four hundred miles, | in a great degree cuts off this communication with 
a considerable part of which is stated to be very | that country. The road proposed to be opened 
bad road in winter, and that there are many large | from Georgia, according to the best information, 
water courses to be passed. The difficulties are will intersect the road from Knoxville, near the 
so great that few of our citizens are willing to jguncten of Coosa and Tallapoosa rivers, and about 
embark in this trade, and our farmers, having no | two hundred miles, or somewhat more, from the 
convenient vent for their surplus produce, have | latter place—of which, as already stated, one 
little or no inducement to industry beyond what | hundred miles at least are opened, and only about 
may be necessary to produce’ the ordinary sup- | one hundred remain to be opened. The country 
plies of subsistence. This in a very great degree through which the road from Knoxville will pass, 
retards the progress of agriculture, and conse- | is represented, by those who are acquainted with 
quently the prosperity of our country. It is there- | it, and who have resided many years among the 
fore hoped that this House will feel disposed to | Indian nations that inhabit it, to be a fine, open 
encourage the farming interests of our infant | country, generally dry, without being broken by 
country by removing those obstacles to its prog- | any mountains, and very few streams of any con- 
ress that the State authority is incompetent to | siderable size to be crossed, and no large rivers 
effect, and that prove so materially injurious to | until you arrive at the Tombigbee. It will pass 
the interests of our citizens. Here-it may be | along the high lands that lie between the waters 
proper to remark that this proposed road, so far | falling into the Tennessee river, and those that 
as it is desired to be established by this measure, | are discharged into the Coosa and Alabama riv- 
passes through a country belonging entirely to | ers, and will require but little expense to be made 
the United States, except about sixty miles, and | a good road. We hope, therefore, upon viewing 
most of it subject to the claim of Indian tribes, | all those circumstances, Congress will agree to 
being the Mississippi Territory until it enters West | afford us the aid we require, and which is essen- 
Florida, or Orleans Territory. This distance of | tially necessary, to enable us to resort to the only 
about sixty miles alluded to, is from Tellico, on | market that will compensate our farmers for their 
the frontiers of the settlements in East Tennes- | industry, encourage agriculture and commerce, 
see, to a point beyond the south boundary of that | and promote the prosperity of our.country. _ 
State in the State of Georgia, and near the lim-| When Mr. W. had concluded, the Committee 
its of the Mississippi Territory, being also subject | rose and had leave to sit again. 
to the Indian claim. A road has already been| The House resolved itsclf into a Committee of 
authorized to be opened in this direction; has | the Whole on the report of the Committee of 
been viewed and designated by commmissioners | Claims, of the twenty-second ultimo, on the pe- 
appointed for that purpose from our State, at the | tition of Alexander Scott, of the State of South 
expense of the State, and it is expected, by this | Carolina, on behalf of himself and others. And 
time, has been opened, being designed to afford | after progress, the House adjourned. 
us a communication with the State of Georgia. 
This road will answer the proposed route—at- 
least as far as the limits of our State—being, as 
before stated, about sixty or seventy miles from 
Tellico, and about one hundred from Knoxville. 
There will therefore remain only about one hun- 
dred miles (or very little more, if any,) to be 
opened, to the point at which the road, proposed 
from Georgia will intersect this route. From 
this view of the subject, it will appear we do not 
require the United States to be at any expense in 
opening a road within the limits of the State of 
Tennessee, but only to open it through a country 
belonging exclusively, except the Indian claim, 
to the United States. With regard to the roads 
proposed to be opened from Georgia to the Tom- 
bigbee settlements, so as to intersect the former 
road at the most convenient point between Tel- 
lico and the said settlements, what has been ad- 
vanced to show the necessity of the former road 
will apply with equal force to this. The only 
route by which the people of Georgia can at pres- 
ent communicate with New Orleans, by means of 
the mail, or travel to that place along any author- 
ized road, is that already stated, from Knoxville; 
thence by Natchez to New Orleans; and the peo- 
ple, even on the frontiers of that State, have to 
travel nearly three hundred miles to Knoxville to 
take this route, and are not then much, if any, 
nearer New Orleans than when they set out. This 
é 


è 


Fripay, February 8. 


Mr. Nicuouson, from the committee to whom 
was referred, on the twenty-second ultimo, a me- 
morial of the delegates appointed by various sec- 
tions of the District of Columbia, reported a bill 
farther additional to, and amendatory of, an act, 
entitled “An act concerning the District of Co- 
lumbia ;” which was read twice, and committed 
to a Committee of the Whole on Monday next. 

Mr. Nicuotson, from the same committee, also 
reported a bill supplementary to an act, entitled 
“An act more effectually to provide for the or- 
ganization of the militia of the District of Co- 
lurnbia;” which was read twice, and committed 
to a Committee of the Whole on Monday next. 

An engrossed bill to appropriate a sum of mo- 
ney for the purpose of building gun-boats, was 
read the third time, and passed. 

Mr. Lownpzs, one of the members: for the 
State of South Carolina, presented to the House 
an act of the Legislature of the said State, passed 
the twenty-first of December, one thousand eight 
hundred and four, entitled “An act to authorize 
the City Council of Charleston, with the consent 
of Congress, to impose and levy a duty on the 
tonnage of ships and vessels, for the purposes 
therein mentioned ;” which was read, referred to 
Mr. Lownpss, Mr. Eustis, Mr. Josera Cray, 
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Mr. McCreery, and Mr. Newron, to examine 
and report their opinion thereupon to the House. 
Mr. Morrow, from the committee appointed 
on the seventh ultimo, presented. a bill supple- 
mentary to the act, entitled “An act making pro- 
` vision for the disposal.of the public lands in the 
Indiana Territory, and for other purposes ;” which 
was read twice, and committed to a Committee 
of the Whole on Monday next. 

Mr. Souruarp said it would be well recollect- 

ed by the House, that, during the last session of 
Congress, a resolution was introduced into the 
House which had for its object the imposing of a 
tax of ten dollars on every slave imported into 
the United States. 
_ A bill predicated on that resolution was brought 
in, but was postponed, and not finally acted on. 
Mr. S. said he. had waited with an expectation 
that some other member would have brought the 
subject again before the House, but as no mem- 
ber had thought proper to do it, and the session 
is drawing towards a close, he would move the 
following resolution. 

“ Resolved, That a tax of ten dollars be imposed on 
every slave imported into the United States.” 

Referred to a Committee of the Whole on 
Monday next. f 

The House, then, in pursuance of a resolution 
of the fourth instant, resolved itself into a Com- 
mittee of the Whole, and again proceeded, in 
that capacity, to the Senate Chamber, to attend 
the trial, by the Senate, of the impeachment 
against Samuel Chase, one of the Associate Jus- 
tices of the Supreme Court of the United Staies ; 
and, after some time spent therein, the Commit- 
tee returned into the chamber of the House, and 
Mr. Speaker having resumed the Chair, Mr. 
VARNUM, from the said Committee of the Whole 
House, reported that the Committee had again 
attended:the trial by the Senate of the said im- 
peachment, and that a further progress had been 
made therein. 

A message from the Senate informed the House 
that the Senate have passed a bill, entitled “An 
act for ascertaining and adjusting the titles and 
claims to land within the Territory of Orleans, 
in the district of Louisiana ;” to which they de- 
sire the concurrence‘of this House. The Senate 
have also passed ‘the: bill, entitled “An act mak- 
ing appropriations for the support of the Military 
Establishment of the United States, for the year 
one thousand eight hundred and five,” with an 
amendment; to which they desire the concur- 
rence of this House. ; 

The House then went into Committee of the 
Whole on the report of the Committee of Claims, 
on the petition of Alexander Scott, respecting 
the slaves taken by the Cherokee Indians in 
1794, 

After some time spent in considering the same, 
the Committee rose and reported their concur- 
rence in the report of the Committee of Claims, 
that the petitioner have leave to withdraw his 
petition, and the documents accompanying the 
same, The report was agreed to by the House, 
on a division—55 in favor, and 24 against it. 


The House proceeded to consider the amend- 
ment proposed by the Senate to the bill, entitled 
“An act authorizing the Postmaster General to 
make a new contract for carrying the mail from 
Fayetteville, in North Carolina, to Charleston, 
in South Carolina :” Whereupon, the said amend- 
ment, together with the bill, was committed to a 
Committee of the whole House to-morrow. 


Saturpay, February 9. _ i 
The bill sent from the Senate, entitled “An act 
for ascertaining and adjusting the titles and 
claims to land within the Territory of Orleans, 
and the district of Louisiana,” was read twice, 
and committed to. a Committee of the Whole 
on Monday next. f ' 
The House proceeded to consider the amend- 
ment proposed by the Senate to the bill, entitled 
“An act making appropriations for the support of 
the Military Establishment of the United States, 
for the year one thousand eight hundred and 
five:” Whereupon, : 
Resolved, That this House doth agree to the 
said amendment. j 
Mr. CRrowxINsnIeELD, from the Committee of 
Commerce and Manufactures, presented a bill to 
make Plymouth, in North Carolina, a port of 
entry ; which was read twice, and committed to 
a Committee of the Whole on Monday next. 
„Mr. Souruarp, from the committee to whom 
was referred, on the fourth instant, the report of 
the Secretary of War in relation to sundry claims 
to land for military services rendered in the late 
Revolutionary war, in pursuance of an act passed 
the nineteenth of March last, reported a bill au- 
thorizing the Secretary of War to issue military 
land warrants, and for other purposes; which was 
read twice, and committed toa Committee of the 
whole House on Tuesday next. 


MISSISSIPPI TERRITORY. 


Mr. Latimer, from the committee to whom 
was referred the memorial of the Legislative 
Council and House of Representatives of the 
Mississippi Territory, made the following report: 

The memorialists represent that, by that part of the 
ordinance for the government of the Mississippi Ter- 
ritory, which requires a freehold in fifty acres of land 
as a qualification of an elector of representatives, many 
of their respectable fellow-citizens, who are possessed 
of considerable personal property, houses, town lots, 
and small tracts of land, are deprived of their elective 
franchise; and that, by the act authorizing the estab- 
lishment of a government in the said Mississippi Ter- 
ritory, the appointment of representatives is very une- 
qual in the different counties mentioned in that act ; 
they, therefore, solicit that the aforesaid ordinance may 
be so amended that, having been a citizen of one of 
the United States, having resided two years in, the 
Territory, and, in either case, having paid a county or 
territorial tax, assessed at least six months previous to 
such election, may be the qualification required of an 
elector of representatives; and that the aforementioned 
act, authorizing the establishment of a government in 
the Mississippi Territory, may be so amended that the 


General Assembly of the said Territory may have 


power to apportion the representatives in the different 
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counties, according to the number of free male inhab- Ordered That a bill or bills be brought in, 
itants above the age of twenty-one years, in such | pursuant to the said resolution; and that Mr. 
counties, so that there shall not be less than ten, nor | CLAIBORNE, Mr. ELLIOT, and Mr. Conran, do 
more than twelve, of the whole number of represent- prepare and bring in the same. , 
atives. - ; : The House resolved itself into a Committee of 
From a recurrence to the ordinance for the govern- Í the Whole on the bill to establish the districts of 
ment of the Mississippi Territory, it appears that there Genesee, of Buffalo Creek, and of Miami, and 
is no difference between the qualifications required | to alter the port of entry of the district of Hrie. 
therein, ane those solicited in the hi Sa oral: except | The bill was reported without amendment, and 
the freehold in fifty acres of land, which has been al- ; : 
ready mentioned, Y The only question, therefore, rela- pate be engrossed, and read the third tine 


tive to this part of the subject is, whether it be expe- l : . 
dient to dispekes with such a qualification. Mr. Lownnes, from the committee appointed 


If the possession of property were at all essential to | OD the eighth instant, reported a a gene 
the qualification of an elector of representatives, your the consent of Congress to an act of the tateo 
committee cannot see any good reasons why persons | South Carolina, passed on the twenty-first day 
possessing considerable personal property, houses, town | of December, in the year of our Lord 1804, so 
lots, and tracts of land less than fifty acres, and other- | far as the same relates to authorizing the City 
wise qualified, should be precluded from a participa- | Council of Charleston to impose and collect a 
tion in the right of suffrage with those who possess a | duty on the tonnage of vessels from foreign ports; 
freehold in fifty acres of land, which the ordinance re- | which was read twice, and committed to a Com- 
quires.. But, believing it inexpedient to limit the ex- | mittee of the’ Whole to-morrow. 
ercise of that right by any species of property qualifi- | The House then resolved itself into a Com- 
cation, your committee conceive that it ought to be | mittee of the Whole, and proceeded to the Sen- 
extended agreeably to the wishes of the memorialists. | ate Chamber to atten d the trial of Judge Chase. 


In the first section of the act of May 10, 1800, sup- : e House ad- 
plemental to the act authorizing the establishment of a wine ne Committee returned, the H 


government in the Mississippi Territory, it is “ Provi- 
ded, That, until the number of free male inhabitants 
of full age in the said Territory, shal] amount to five 
thousand, there shall not be returned to the General : . 
Assembly more than nine representatives.” On motion, it was : R 

Your committee have no means of ascertaining the Resolved, That a committee be appointed on 
number of inhabitants of the above description, at this | the part of this House, to join such committee as 
time, in the Mississippi Territory. But believing that | may be appointed on the part of the Senate, to 
no objection, except that of some additional expense | ascertain and report a mode of examining the 
to the Territory, can arise to the admission of two or | votes for President and Vice President, and of 
three additional representatives, they can perceive no | notifying the persons who shall be elected, of 
necessity for a continuance of the restrictive provision | their election ; and to regulate the time, place, 
above quoted. Nor can they perceive any impropriety | and manner of administering the oath of office 
in authorizing the Legislature of the Territory to aP- | to the President. 
portion the representatives in the manner requested. Ordered, That Mr. Josera Cray, Mr. VAR- 
And your committee ask leave to report a bill for ef- | yum, Mr. Dennis, Mr. Tuomas Moors, and Mr. 
fecung the purposes which they herein consider as Dioxson, be appointed a committee, pursuant to 
expedient: said resolution ; and that the Clerk of this House 


The report was referred to a Commstiee:of thel qo carry the resolution to the Senate, and desire 
Whole on Monday next. : 
their concurrence. 


Mr. Larrimore reported a bill extending the ner 
x : : AEN F On. motion, it was 
right of suffrage in the Mississippi Territory, and Resolved, That a committee be appointed on 


for other purposes; which was read twice, and : * A 
: : : the part of this House, to join such committee as 
committed to the Committee of the Whole last may be appointed on the part of the Senate, to 


appointed. mar rome : 
The House then again resolved itself into a inquire and report whether any, and, if any, what 


Committee of the Whole, and proceeded, in that further measüres-oughit to be adopted Ire oe ae- 
capacity, to the Senate Chamber to attend the | Staten for the term commencing on the fourth 
trial of Judge Chase. When the Committee res ? g on 


3. : day of March next. 
turned, the House adjourned. Ordered, That Mr. Nicnotson, Mr. RoGER 


GriswoLp, and Mr. Bryan, be appointed a com- 
Monpay, February 11. , mittee, pursuant to the said resolution; and that 
The House resolved itself into a Committee of | the Clerk of this House do carry the resolution 
the Whole on the petition of Amy Dardin, of | to the Senate, ard desire their concurrence. 
the State of Virginia, presented the twenty-sev- | An engrossed bill to establish the districts of 
enth of December last; and, aftar some time Genesee, of Buffalo Creek, and of Miami, and 
spent therein, the Committee rose and reported J to alter the port of entry of the district of Erie, 
a resolution thereupon; which was twice read, | was read the third time, and passed. 
and agreed to by the House, as follows: On motion, it was 
Resolved, That the prayer of the petition of Amy | Resolved, That a committee be appointed to 
Dardin is reasonable, and ought to be granted. inquire whether any, and, if any, what alteration 


Turspay, February 12. 
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is necessary to be made in the times of holding 
the district courts of North Carolina, and that 
the committee have leave to report by bill or oth- 
erwise. l 

Ordered, That Mr. Sranrorp, Mr. HUGGER, 

and Mr. MERIWETHER, be appointed a committee, 
pursuant to the said resolution. 
Mr. CROWNINSHIELD, from the Committee of 
Commerce and Manufactures, reported a bill for 
the relief of Philip Nicklin and Robert Eagles- 
field Griffith; which was read twice, and com- 
mitted to a-Committee of the Whole to-morrow. 
- The House resolved itself into a Committee of 
the Whole on the bill sent from the Senate, en- 
titled “An act in addition to‘Anact to make prò- 
vision for persons that have been disabled by 
known wounds received in the actual service of 
the United States, during the Revolutionary war,” 
and, after some time ‘spent therein, the Commit- 
tee rose, and were discharged from the further 
consideration thereof. 

Ordered, That the Committee of the whole 
House to whom was committed, on the second 
ultimo, the bill in addition to “An act to make 
provision for persons that have been disabled by 
known wounds received in the actual service of 
the United States during the Revolutionary war,” 
be discharged from the consideration of the same ; 
and that the said bill, as also the bill from the 
Senate last mentioned, be recommitted to the 
Committee. of Claims to consider and report 
thereon to the House. 

A message from the Senate notified the House 
that the Senate will be ready to receive the 
House of Representatives in the Senate Cham- 
ber, on Wednesday, the thirteenth of February, 
at noon, for the purpose of being present at the 
opening and counting the votes for President and 
Vice President of the United States: That one 
person be appointed a teller on the part of the 
Senate to make a list of votes for President and 
Vice President of the United States, as they shall 
be declared, and that the result shall be delivered 
to the President of the Senate, who shall an- 
nounce the state of the vote, which shall be en- 
tered on the Journals, and if it shall appear that 
a choice had been made: agreeably to the Consti- 
tution, such entry on the Journals shall be deemed 
a sufficient declaration thereof. 

The House resolved itself into a Committee of 
the Whole on the amendment proposed by the 
Senate to the bill, entitled “An act authorizing 
the Postmaster General to make a new contract 
for carrying the mail from Fayetteville, in North 
Carolina, to Charleston, in South Carolina ;” and, 
after some time spent therein, the Committee 
rose and reported to the House their agreement 
to the same. . 

The House then proceeded to consider the said 
amendment: Whereupon 
` Resolved, That this House do concur with the 
Committee of the whole House in their agreement 
to the same. 

Mr. Crarsorng, from the committee appointed 
yesterday, presented a bill for the relief of Amy 
Dardin, and the legal representatives of David 


Dardin, deceased; which was read twice, and 
committed to a Committee of the whole House 
to-morrow. 

A message from the Senate informed the House 
that the Senate have considered the resolution of 
this House for thé appointment of a joint com- 
mittee of the two Houses “ to ascertain-and report 
a mode of examining the votes for President and 
Vice President, and of notifying the persons who 
shall be-elected, of their election, and to regulate 
the time, place, and manner of administering'the 
oath of office to the President,” and do not concur 
therein. j } 

The House then went into a Committee of the 
Whole, and proceeded, in that capacity, to the 
Senate Chamber, to attend the trial of Judge 
Chase. When the Committee returned, the 
House adjourned. 


Wepnespay, February 13. 


Mr. Tenney, from the Committee of Revisal 
| and Unfinished Business, presented a bill to revive 
and make permanent the act to prescribe the 
mode of taking evidence in cases of contested 
elections for members of the House of Represent= 
atives of the United States, and to compel the 
attendance of witnesses, passed the third day of 
January, one thousand seven hundred and eighty- 
eight, and in addition to the same; which was 
read twice, and committed to a Committee of th 

whole House on Friday next. ` f 

On motion, it was 

Resolved, That this House will attend in the 
Chamber of the Senate this day, at twelve o’clock, 
noon, for the purpose of being present at the open- 
ing and counting of the votes for President and 
Vice President of the United States; that Mr. 
JoserH Cray and Mr. Rocer Griswo.n be ap- 
pointed tellers, to act, jointly, with the teller ap- 
pointed on the part of the Senate, to make a list 
of the votes for President and Vice President of 
the United States, as they shall be declared; that 
the result shall be delivered to the President of the 
Senate, who shall announce the state ôf the vote, 
which shall be entered on the Journals; and if it 
shall appear that the choice has been made agree- 
ably to the Constitution, such entry on the Jour- 
nals shall be deemed a sufficient declaration 
thereof. 

Ordered, That the Clerk of this House do ac- 
quaint the Senate therewith. 

The Speaker laid before the House a letter and 
report from the Secretary of the Treasury, the 
Secretary of War, and the Comptroller of the 
Treasury, Commissioners under the act, entitled 
“An act for the relief of the refugees from the 
British Provinces of Canada and Nova Scotia ;” 
which were read, and referred to the committee 
appointed, on the fifteenth ultimo, “to inquire 
whether any, and, if any, what amendments are 
necessary to the several acts regulating the grants 
of land to the refugees from Nova Scotia and 
Canada. 

A Message was received from the President of 
the United States, transmitting treaties with the 
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Delaware and Piankeshaw Indians, for the pur- 
chase of their right to certain lands on the Ohio, 
and with the Sacs and Foxes, for a portion of 
country on both sides of the river Mississippi ; 
and the said Message was read, and, together with 
the treaties, referred to the Committee of Ways 
and Means, 

A message was received from the Senate in- 
forming the House that Mr. Smrru, of Maryland, 
has been appointed a teller of the votes of. Presi- 
dent and Vice President of the United States, on 
the part of the Senate, conformably with their 
vote of the twelfth instant, and,are now ready, in 
the Senate Chamber, to proceed therein: Where- 
upon, Mr. SPEAKER, attended by the House, pro- 
ceeded to the Senate Chamber, and took seats 
therein; when, both Houses being assembled, the 
Presipent of the Senate, in the presence of both 
Houses, proceeded to open the certificates of the 
Electors of the several States, beginning with the 

-State of New Hampshire; and as the votes were 
read, the tellers on the part of each House count- 
ed and took lists of the same ; which, being com- 

ared, were delivered to the President of the 
enate, and are as follow: 


President. |V. Pres’dt. 


a Ss th 
STATES. 2 E Ste 
eis |S 
D ia) a 
Rol ge E 
a £ ® Ej 
BP OJOJ 
New Hampshire ~- - 7} -| 7 
Massachusetts - - - |19] -119 
Rhode Island - - - 4l -j 4 
Connecticut - -~ - -| 9] =] 9 
Vermont - se 6; -| 6 
New York -~ =- - | 19; -|19 
New Jersey - = - 8i -| 8 
Pennsylvania - -~ - |20] -] 20 
Delaware - - -= - -{ 3] -| 3 
Maryland - = -= 9} 2| 9} 2 
Virginia - - - 24| -| 24 
North Carolina ~ - |14| -} 14 
South Carolina - - | 10} -|} 10 
Georgia - os. s 6) -| 6 
Tennessee - - = 5| -| 5 
‘Kentucky - -= =- 8; -} 8 
Ohio - fe EP ce 3} -| 3 
Total - ~ = [162 | 14 |162 | 14 
RECAPITULATION. : 
For Tuomas Jerrerson, of Virginia, as 
President - - - - ~ - 162 
- For Cuartes Coreswortu Pinckney, of 
South Carolina, as President- —- - 14 
For Georce CLINTON, of New York, as 
Vice President - - - - - 
For Rurus Kine, of New York, as Vice 
President - - - - at My A 


The Present of the Senate, in pursuance of 
the duty enjoined upon him, announced the state 
of the votes to both Houses, and declared that 
Tuomas Jerrerson, of Virginia, having the 
greatest number, and a majority of the votes of 
the Electors appointed, was. duly elected Presi- 
dent of the United States, forthe term commenc- 
ing on the fourth day of March next; and that 
GerorcE Ciinton, of New York, having also the 
greatest number, and a majority of the votes. of 
all the Electors appointed, was duly elected Vice 
President of the United States, for the term com- 
menacing on the fourth day of March next. 

The two Houses then separated and the House 
of Representatives being returned to their Cham- 
ber, Mr. Speaker resumed the Chair. 

The list of the votes of the Electors for Presi- 
dent and Vice President of the United States, as 
declared: by the Presipenr of the Senate, and 
herein before recited, was read at the Clerk’s 
table. i 

On motion, it was. : 

Resolved, That the Committee of Ways. and 
Means be instructed to inquire into the salaries 
and compensations of the officers of the two 
Houses of Congress, as established by law, and 
report such alterations therein as they may deem 
expedient. l 

The House resolved itself into a Committee of 
the Whole, on the bill authorizing the Secretary 
of War to issue military land warrants, and for 
other purposes. The bill was reported without 
amendment. The House then proceeded to con- 
sider the bill at the Clerk’s table; and, having 
made some progress therein, the further consider- 
ation of the bill was postponed until to-morrow. 

A message from the Senate nofified the House 
that the Senate will, at half-past two o’clock, on 
this day, be ready to proceed on the trial of the 
impeachment against Samuel Chase, one of. the 
Associate Justices of the Supreme Court of. the 
United States. 

On motion, it was ; 

Resolved, That a committee be appointed, to 
join such committee as may be appointed by the 
Senate, to wait on the President, and to notify to 
him his te-election to the office of President of the 
United States. 

Ordered, That Mr. Nicnouson, Mr. GREGG, 
and Mr. Varnum, be of. the said committee, on the 
part of this House. 

The House then went intoa Committee of the 
Whole, and proceeded, in that capacity, to the 
Senate Chamber, to attend the trial of Judge 
Chase.. When the Committee returned, the House 
adjourned. 


Tuurspay, February 14. 
A new member, to wit: GEORGE CLINTON, jry 


‘| returned to serve as a member of this House, for 


the State of New York, in the place of Samuel 
L. Mitchill, appointed a Senator of the United 
States, appeared, produced his credentials, was 
qualified, and took his seat in the House. 

The Speaker laid before the House a letter 
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“from the Secretary of State, accompanied with an 

“abstract of all the evidences of title to lands 
claimed under any act or pretended act of the 
State of Georgia, passed or pretended to be passed, 
in the years one thousand séven hundred and 
eighty-nine, and one thousand seven hundred and 
ninety-five, recorded in his-office, noting the dates 
ot the instruments, the names of the parties, the 
quantity of land, with the species of warranty, 
and any proviso or condition that may be annex- 
ed,” in pursuance of a resolution of this House, of 
the fifth instant; whieh wereread: Whereupon, 
a motion was made and seconded. that the said 
letter and abstract be printed for the use of the 
members of both Houses of Congress; and, after. 
debate thereon, the question was taken that the 
House do agree to the said motion for printing, 
and resolved in the affirmative—yeas 69, nays 49, 
as follows: : 

Yras—Nathaniel Alexander, Isaac Anderson, David 
Bard, George Michael Bedinger, William Blackledge, 
John Boyle, Robert Brown, Joseph Bryan, William 
Butler, Levi Casey, Thomas Claiborne, Christopher 
Clark, Joseph Clay, Matthew Clay, George Clinton, jr., 
John Clopton, Frederick Conrad, Jacob Crowninshicld, 
John B.'Earle, Ebenezer Elmer, John W. Eppes, Peter- 
son Goodwyn, Andrew Gregg, Thomas Griffin, John 
A. Hanna, Josiah Hasbrouck, Joseph Heister, James 
Holland, David Holmes, Walter Jones, William Ken- 
nedy, Michael Leib, John B. C. Lucas, Andrew Mc- 
Cord, William McCreery, David Meriwether, Nicholas 
R. Moore, I'homas Moore, Jeremiah Morrow, Anthony 
New, Thomas Newton,jr., Joseph H. Nicholson, Gid- 
eon Olin, Beriah Palmer, John Randolph, John Rea of 
Pennsylvania, Jacob Richards, Samuel Riker, Cesar 
A. Rodney, Thomas Sammons, Thomas Sandford, 
Ebenezer Seaver, James Sloan, John Smith, Henry 
Southard, Richard. Stanford, John Stewart, David 
Thomas, Philip R. Thompson, Abram Trigg, Philip 
Van Cortlandt, Isaac Van Horne, Joseph B. Var- 
num, John Whitehill, Marmaduke Williams, Alexander 
Wilson, Richard Winn, Joseph Winston, and Thomas 
‘Wynns. 

Nays — Willis Alston, junior, Simeon. Baldwin, 
Silas Betton, Adam Boyd, John Campbell, William 
Chamberlin, Martin Chittenden, Clifton Clagget, Ma- 
nasseh Cutler, Richard Cutts, Samuel W. Dana, John 
Davenport, John Dennis, William Dickson, Thomas 
Dwight, James Elliot, William Eustis, William Find- 
ley, John Fowler, Calvin Goddard, Gaylord Griswold, 
Roger Griswold, Seth Hastings, William Helms, John 
Hoge, Benjamin Huger, Samuel Hunt, John G. Jack- 
son, Simon Larned, Joseph Lewis, junior, Thomas 
Lowndes, Matthew Lyon, Nahum Mitchell, James 
Mott, Thomas Plater, Samuel D. Purviance, Erastus 
Root, John Smilie, William Stedman, James Stephen- 
son, Samuel Taggart, Benjamin Tallmadge, Samuel 
Tenney, Samuel Thatcher, George Tibbits, Killian K. 
Van Rensselaer, Peleg Wadsworth, Matthew Walton, 
and Lemuel Williams. 

Ordered, That the said letter and abstract do 
lie on the table. 

A message from the Senate informed the House 
that the Senate will, at twelve o’clock, this day, 
be ready to proceed on the trial of Samuel Chase, 
one of the Associate Justices of the Supreme 
Court of the United States; and that. after this 
day, the Senate will proceed on the said trial, at 


ten o’clock in the forenoon of each day. The 
Senate have agreed to the resolution of this House, 
of the twelfth instant, “for the appointment of a 
joint committee of the two Houses, to inquire and 
report whether any, and, if any, what, further 
measures ought to be adopted for the accommo- 
dation of the President of the United States, for 
the term commencing on the fourth day of March 
next ;” and have appointed a committee on their 
part, forthe purpose expressed therein. 

The House then went into a Committee of the 
Whole, and proceeded to the Senate Chamber, to- 
attend the trial of Judge Chase. When the Com- 
mittee returned, the House adjourned. 


FRIDAY, February 15. 


The House again resolved itself into a Commit- 
tee of the Whole, and proceeded, in that capacity, 
to the Senate Chamber, to attend the trial of 
Judge Chase ; after which they returned and re- 
ported progress. 

The SPEAKER laid before the House a letter 
from the Secretary of War, accompanied with 
sundry documents, in relation to the situation of 
the public buildings on the banks of the Schuyl- 
kill, near the city of Philadelphia, to the probable 
expense of finishing the same, and to the military 
stores deposited in the said buildings, in pursuance 
of a resolution of this House, of the twenty-third 
ultimo; which were read, and ordered to lie on 
the table. 

The Speaxer laid before the House another 
letter from the Secretary of War, accompanied 
with “astatement of the number of the officers 
and privates in the actual service of the United 
States, during the years one thousand eight hun- 
dred and three, and one thousand eight hundred 
and four; also, the names of the posts where sol- 
diers weré stationed during those periods ; toge- 
ther with the number of privates and officers at 
such posts; and, also, a detailed statement of the 
sums expended during the years one thousand 
eight hundred and three, and one thousand eight 
hundred and four, on fortifications, arsenals, ar- 
mories, and magazines ;” in pursuance of a reso- 
lution of this House,of the twenty-second ultimo; 
which were read, and ordered to lie on the table. 

A message from the Senate informed the House 
that the Senate have passed the bill, entitled “An 
act making appropriations for the support of 
Government, for the year one thousand eight hun- 
dred and five,” with the several amendments; to 
which they desire the concurrence of this House. 

Mr. Jonn RANDOLPH, from the Committée of 
Ways and Means, reported a bill making an ap- 
propriation for the payment of witnesses summon- 
ed on the part of the United States, in support of 
the impeachment of Samuel Chase; which was 
read twice, and committed toa Committee of the 
Whole immediately. 

The House accordingly, resolved itself into the 
said committee ; and, after some time spent there- 
in, the bill was reported with several amendments 
thereto; which were twice read, and agreed to by 
the House. 
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Ordered, That the said bill, with the amend- 
ments, he engrossed, and read the third time to- 
morrow. ee 

Mr. CROWNINSHIELD, from the Committee of 
Commerce and Manufactures, to whom was re- 
ferred, on the seventh instant, the petition of Rob- 
ert Patton and David Williamson, trading under 
the firm of Robert Patton and Company, and of 
others therein named, of the towns of Fredericks- 
burg and Falmouth, in the State of Virginia, re- 
ported a bill for the relief of sundry persons there- 
in named; which was read twice and committed 
to a Committee of the Whole to-morrow. 

The House proceeded to consider the amend- 
ments proposed by the Senate to the bill, entitled 
“An act making appropriations for the support of 
Government, for the year one thousand eight hun- 
dred and five:? Whereupon, the amendments, 
together with the bill, were committed to the 
Committee of Ways and Means. 


DRAWBACK OF DUTIES 


Mr. ČROWNINSHIELD, from the Committee on 
Commerce and Manufactures, to whom was re- 
ferred the memorial of-Stephen Kingston, of the 
city of Philadelphia, merchant, made the follow- 
ing report: 

Stephen Kingston, the memorialist, on the 22d and 
23d of July, 1801, entered outwards, at the custom-house 
of Philadelphia, took out a regular permit, and actu- 
ally shipped on board the United States frigate George 
Washington, Captain John Shaw, then destined for 
Algiers, three bales of cinnamon, fifteen bales of India 
goods, and eleven hogsheads of loaf sugar, for benefit 
of drawback and bounty, , 

All the proceedings at the custom-house, previous to 
the shipment, appear to have been perfectly regular. 
The articles were entered outwards, in the usual man- 
ner, and an inspector attended to their delivery on 
board the lighter, and, so far as the committee can dis- 
cover, the memorialist was willing to comply with every 
requisite formality at the custom-house, which was en- 
joined by the laws; yet, itis proved to your committee, 
that an error was committed by the inspector, in ex- 
porting the merchandise. The George Washington 
was preparing to get under way, and proceed down the 
Delaware, when the lighter came alongside, and the 
captain being of opinion that the ship would draw too 
much water to pass the bar in the river, if the articles 
were then received on board, ordered the lighter to fol- 
low the ship, and they were taken in below the bar, 
and at some distance out of the Philadelphia district. 

In the case under consideration, the articles would 
have been liable to seizure and confiscation, if they had 
been relanded in Philadelphia, without permission from 
the collector. The exporter, therefore, was, in some 
measure, compelled to ship them on the George Wash- 
ington; and in doing this, he appears to have pursued 
a safe and prudent line of conduct; for, if he had pe- 
remptorially ordered the lighter to return. to Philadel- 
phia, with her loading, he might have exposed himself 
to a prosecution for an attempt to commit a fraud on 
the revenue; and his property to almost certain con- 
fiscation, Although it is understood that permission 


was granted in this case, the committee are of opinion |. 


that our public vessels ought not to be permitted to 
carry merchandise for account of private individuals ; 
but as no prohibition then existed to prevent similar 


shipments, the George ‘Washington having been per- 
mitted to clear out in the usual manner, it is con- 
ceived that the exporter ought not to lose the drawback, 
merely because the articles were exported in a national 
vessel. On the whole, the exporter having complied 
with the existing regulations of the custom-house, pre- 
vious to the delivery of the merchandise on board the 
lighter, and it not appearing that the deviation from the 


ordinary course which was subsequently committed, pro- 


ceeded from! his fault or neglect, the committee are 


impressed with an opinion (the irregularity, too, being 


committed by a captain in the service of the United 


States) that the memorialist has an equitable claim upon 
the Government for the drawback and bounty arising 
on the exportation. of the articles mentioned in his me- 
morial, upon the proof being exhibited to the Secretary 
of the Treasury that the same were actually landed out 
of the limits of the United States; and the committee 
submit the following resolution : ; 


Resolved, That the prayer of the memorial of Ste- 


phen Kingston is reasonable and ought to be granted. 


The report was ordered to lie on the table. 


Saturpay, February 16. 

The House again resolved itself into a Commit- 

tee of the Whole and proceeded, in that capacity, 
to the Senate Chamber, to attend the trial of Judge 
Chase, after which they returned and reported pro- 
gress, 
” An engrossed bill making an appropriation for 
the payment of witnesses summoned on, the part 
of the United States, in support of the impeach- 
ment of Samuel Chase, was read. the third time, 
and passed. 

Ordered, That the Committee of Ways and 
Means, to whom were referred, on the thirteenth 
instant, a Message from the President of the Uni- 
ted States, as also the treaties which have lately 
been entered into and concluded with the Dela- 
ware and Piankeshaw Indians, and the tribe of In- 
dians called the Sacs and Foxes, be discharged 
from the consideration thereof; and that the said 
message and treaties be referred to a Committee 
of the Whole on Monday next. 

The House resolved itself into a, Committee of 
the Whole on the amendment proposed by the 
Senate to the billy entitled “An act supplementa- 


ry to the act, entitled ‘An act to regulate the col- 


lection of duties on imports and tonnage.” The 
Committee rose and reported their agreement to 
the same. The House then proceeded to consider 
the said amendment of the Senate: Whereupon, 

Resolved, That this House doth concur with 
the Committee of the Whole House in their agree- 
ment to the same. 


Mownpay, February 18. 

The House again resolved itself intoa Commit- 

tee of the Whole House, and proceeded, in that 
capacity, to the Senate Chamber, to attend the 
trial of Judge Chase; after which they returned 
and reported progress. 
Resolved, Thata committee be appointed to join 
with such committee as the Senate may appoint, 
to consider and report what business is necessary 
to be done by Congress in the present session. 
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Ordered, That Mr. Roger GriswoLn, Mr. J. 
Cray, Mr. Buacxiteper, Mr. Hucer, and Mr. 
NicwoLtas R. Moors, be appointed of the said 
committee, on the part of this House; and that 
the Clerk of this House do carry the said resolu- 
tion to the Senate, and desire their concurrence. 

The House proceeded to the farther considera- 
tion.of the bill authorizing the Secretary of War 
to issue military land warrants, and for other pur- 
poses, to which the Committee of the Whole 
House, to whom it had been committed, reported 
no amendment, on the thirteenth instant; and the 
said bill being twice read and amended at the 
Clerk’s table, was, together with the amendments, 
ordered to be engrossed, and read the third time 
to-morrow. 

The House resolved itself into a'Committee of 
the Whole on the bill for the relief of Philip Nick- 
lin and Robert Haglesfield Griffith; and, after 
some time spent therein; the Committee rose, re- 
ported progress, and were discharged from the 
farther consideration thereof, and the bill was re- 
committed to the Committee of Commerce and 
Manufactures. 


Tourspay, February 19. 

Mr. Nicuouson, from the committee appointed 
on the part of this House, jointly, with the com- 
mittee appointed on the part of the Senate, “to 
wait on the President and notify him of his re 
election to the office of President of the United- 
States,” reported that the committee did, this day, 
perform the service assigned to them. 

The House again resolved itself into a Com- 
mittee of the Whole and proceeded, in that capa- 
city, to the Senate Chamber to attend the trial 
of Judge Chase, after which they returned and 
reported progress. 

Mr. Newron, from the committee appointed on 
the sixth of November last, presented a bill to alter 
and establish certain post roads, and for other pur- 
poses; which was read twice and committed to 
a Committee of the Whole to-morrow. 

An engrossed bill to authorize the Secretary of 
War to issue military land warrants, and for other 
purposes, was read the third time and passed. 

A message from the Senate informed the House 
that the Senate have passed the bill entitled “An 
act further providing for the government of the 
Territory of Orleans;” to which they desire the 
concurrence of this House. 

The said bill was read twice and committed to 
a Committee of the Whole House to-morrow. 

The House resolved itself into a Committee of 
the Whole on the report of the Committee of 
Claims, of the thirteenth instant, to whom was 
referred the memorial of Richard Taylor, of the 
State of Kentucky; and, after some time spent 
therein, the Committee rose and reported a resolu- 
tion thereupon; which was twice read, and agreed 
to by the House, as foliows: 


Resolved, That the prayer of the memorial of Rich- 
ard Taylor is reasonable, and ought to be granted. 

Ordered That a bill, or bills, be brought in, 
pursuant tothe said resolution; and that the Com- 


| mittee of Claims do prepare and bring in the 
same. 

Mr. Tuomas, from the committee appointed on 
the fifteenth ultimo, presented a bill supplemen- ` 
tary to the act, entitled “An act, regulating the 
grants of land appropriated for the refugees from 
the British Provinces of Canada and Nova Sco- 
tia;” which was read twice and committed to a 
Committee of the Whole to-morrow. 

Mr. Dana; from the Committee of Claims, pre- 
sented a bill for the relief of Richard Taylor; 
which was read twice and committed toa Com- 
mittee of the Whole to-morrow. 

Mr. Dana, from the Committee of Claims, pre- 
sented a bill for the relief of William A. Barron ; 
which was read twice and committed to a Com- 
mittee of the Whole to-morrow. 

Mr. Erpes, from the committee to whom was 
recommitted, on the fifth instant, an engrossed bill 
farther to extinguish the debts due from the Uni- 
ted States, made a report thereon; which was 
read, and ordered to lie on the table. 


Wenpnespay, February 20. 


The House again resolved itself into a Com- 
mittee of the Whole, and proceeded, in that capa- 
city, to the Senate Chamber, to attend the trial 
of Judge Chase, after which they returned and 
reported progress. 

A Message was received from the President of 
the United States, transmitting a letter, of Septem- 
ber eighteenth, from Commodore Preble, giving 
a detailed statement of the transactions of the ves- 
sels under his command from July the ninth to 
the tenth of September last past. The Message 
and papers were read, and referred to Mr. Var- 
num, Mr. Josera Cray, Mr. McCreery, Mr. Da- 
na, and Mr. Lownpes; to examine and report 
their opinion thereupon to the House. 

Mr. Houvanp, from the committee appointed, 
on the twenty-eighth ultimo, “to take into con- 
sideration the present situation of the grounds 
in the City of Washington which were appropria- 
ted for the purpose of laying out public walks and 
gardens, and to report such measures as may tend 
to carry into effect the original intention of the 
proprietors by whom the said lands were granted 

| for public purposes,” reported a bill to authorize 
the leasing of the public lands in the City of 
Washington ; which was read twice and commit- 
ted to a Committee of the Whole on Saturday 
next. 

Ordered, That the Committee of the Whole 
to whom was recommitted, on the twenty-fifth of 
January last, the bill for the relief of the sufferers 
by fire in the city of New York, be discharged 
from the consideration thereof; and that the said 
bill, with the amendment reported thereto.by the 
Committee of the Whole House, on the twenty- 
fourth of the same month, be committed to the 
Committee of Commerce and Manufactures. 

Mr. Dana, from the Committee of Claims, to 
whom were referred, on the fifth instant, a Mes- 
sage from the President of the United States, and 
the documents accompanying the same; as, also, 
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the reports and others papers made and presented 
at the last session, in relation to the subject-mat- 
. ter ofa claim for the restitution of the Danis brig- 
antine called the Henrich; made a report there- 
on; which was read, andreferred toa Committee 
of the Whole to-morrow. 
On motion it was 

Resolved, That a committee be appointed to 
inquire whether any and, if'any, what, provision 
is necessary to extend, to all parties interested 
therein, the benefit of bonds given by Marshals 
for the faithful performance of the duties of their 
office; and that they report by bill, or otherwise. 

Ordered, That Mr. Batowin,. Mr. Dawson, 
and Mr. Netson, be appointed a committee, pur- 
suant to the said resolution. 

Mr. CROWNINSHIELD, from the Committee of 
Commerce and Manufactures, to whom was re- 
committed, on the eighteenth instant, the bill for 
the relief of Philip Nicklin and Robert Eaglesfield 
Griffith, reported the same to the House, without 
amendment. ` 


“Tnurspay, February 21. 


No quorum being present, the House adjourned 
until half past two o’clock, P. M. 
Eodem Die, 24 o'clock, P. M. 
_ The House met, pursuant to adjournment, but 
immediately after adjourned. Í 


Fripay, February 22, 


Mr. Joser Cray, from the Committee of 
Ways and Means, to whom were referred, on the 
fifteenth instant, the amendments proposed by the 
Senate to the bill, entitled “An act making appro- 
priations for the support of Government, for the 
year one thousand eight hundred and five,” re- 
ported to the House their agreement to the same: 
‘Whereupon, the amendments, together with the 
bill, were committed to a Committee of the 
Whole to-day.. 

A message from the Senate informed the House 
that the Senate have passed a bill, entitled “An 
act to amend the act, entitled ‘An act furtMer to 
amend the act entitled an act to lay and collect 
a direct tax within the United States ;” to which 
they desire the concurrence of this House. 

The Speaker laid before the House a letter 
from the Secretary of State, accompanied with 
“a list of the names of persons who have invented 
a new and useful art. manufacture, or composition 
of matter, or any improvement thereon, and to 
whom patents have issued for the same from the 
office of the Department of State, with the dates 
and general objects of such patents,” in pursuance 
of a resolution of this House of the twenty-third 
ultimo; which were read, and ordered to lie on 
the table. i 

This House resolved itself into a Committee 
of the Whole, and proceeded, in that capacity. to 
the Senate Chamber, to attend the trial of Judge 


Chase: after which they returned and reported 
progress. 


COLLECTOR’S BOND. 

Mr. Josera Cxay, from the Committee of 
Ways and Means, to whom was referred the pe- 
tition of Anthony Benezet and others, children 
and surviving heirs of Daniel Benezet, late of the 
City of Philadelphia, deceased, made the follow- 
ing report: 

That Daniel Benezet, the younger brother to the 
petitioners, was appointed, in March, 1790, collector of 
the port of Great Egg Harbor, in the State of New 
Jersey; Daniel Benezet the elder, his father, became 
his surety in a bond for two thousand dollars, given 
for the faithful discharge of his duties in that office. 

Daniel Benezet, the younger, rendered no account 
for settlement at the Treasury subsequent to the 30th 
June, 1791, although repeatedly urged to do it; he con- 
tinued in the office until the 7th of March, 1795, when 
he was superseded by the appointment of Constant 
Somers, who had been his deputy. 

| Daniel Benezet, the elder, died in April, 1797, and 
his estate was settled and divided among the heirs, of 
whom Daniel Benezet, the younger, was one, in the 
beginning of the year 1798. 

Daniel Benezet, the younger, received for his. share 
of his father’s estate a sum of money amounting to 
more than five thousand dollars; he died in December, 
1798, and his estate was sold to pay his debts, and 

| finally settled in the year 1801, as far as it was in the 
power of his administrators and heirs to settle it. ; 

In the year 1802, seven years after his dismissal, his 

| administrator was, for the first time, applied to by the 
Comptroller of the Treasury for some books and papers, 
which, it had been intimated, related to the transaction 
of the custom-house of Great Egg Harbor, with a re- 
quest that they might be delivered to the then collector. 
This request could not be complied with, as no such 
books, and very few trifling papers, were in the pos- 
session of the administrator; the attorney for the dis- 
| trict of New Jersey was then directed to commence a 
suit on the official bond; but finding that the parties 
interested all lived in Pennsylvania, he gave notice of 
that circumstance to the Comptroller, upon which the 
District Attorney for Pennsylvania was, by a letter 
bearing date the 12th of August, 1803, directed to in- 
| stitute a suit for the recovery of the penalty. On the 
| 7th of October, 1803, suit was accordingly brought 
| against the administrators of Daniel Benezet, the elder, 
and judgment was entered by agreement in favor of 
the United States, for two thousand dollars, with a 
| stay of execution for six months. It was also agreed, 
that, if, before the expiration of that time, the defend- 
ants could satisfy the Comptroller that they were enti- 
tled to be released, in whole or in part, from the amount 
of the judgment, it should accordingly be endorsed on 
the Comptroller’s certificate. The Comptroller having 
no authority to release any part of the judgment, the 
| petitioners have applied to Congress for relief. By an 
act of Congress, passed September 2d, 1789, itis made 
| the duty of the Comptroller to “ provide for the regular 
jand punctual payment of all moneys which may be 
| collected,” and to direct prosecutions for all delinquen- 
cies of officers of the revenue.” 

By an act of Congress, passed August 4th, 1790, it 
was made the duty of the collectors, once in every three 
i months, or oftener if required, to transmit their ac- 
counts for settlement. 

Although Daniel Benezet, the younger, was frequent- 
ly pressed to forward his accounts for settlement, and 
refused or neglected to do so, and although he was dis- 
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missed from office, probably for delinquency, yet no 
steps were taken to recover from him the penalty of 
his bond, during his life, nor from his or his father’s 
estate, until the year 1802, eleven years after his ap- 
pointment, seven years after his dismissal, five years 
after the death of his father, and four years after the 
final settlement and division of his father’s estate, and 
after his own death. ` : 

Had any application been made previously to the 
settlement of either of the estates, the penalty of the 
bond might have been recovered and paid out of his 
own effects. But, from the delay, and not to say ne- 
glect, of the then Comptroller, no steps were taken until 
the whole of his property was disposed of, in payment 
of his private debts. 7 

When itis considered that policy has dictated, in 
all countries, a limitation of the time in which ordinary 
debts between individuals may be recovered, and that 
the humanity of the Government has determined that 
even penalties and forfeitures, for crimes against the 
revenue laws, shall not be imposed upon the offenders 
unless the prosecution be had within a limited time; and 
particularly, when it is considered that statutes of limi- 
tation have been passed, to prevent the allowance of 
claims against the United States, unless brought before 
a certain period—claims, too, of the most meritorious 
nature—it is submitted to Congress whether a consist- 
ent regard to justice does not forbid the rigorous exac- 
tion of the sum adjudged against the petitioners, espe- 
cially as the delay has arisen from the negligence of 
the officers of the Government. Your committee con- 
ceiving this case to be extremely severe, think the pe- 
titioners entitled to the relief for which they pray, and 
recommend the following resolution: 

Resolved, That the prayer of the petitioners is rea- 
sonable, and ought to be granted. 


The report was ordered to lie on the table. 


Saturpay, February 23. 


A Message was received from the PRESIDENT 
or THE Unrrép Srartss, as follows: 
To the House of Representatives of the United States : 
In further compliance with the desire of the House 
of Representatives, expressed in their resolution of De- 
cember thirty-first, I now transmit the report and map 
of Isaac Briggs, referred to in my message of the first 


instant, and received by thé last post from New Orleans. 
Fes. 23, 1805, TH. JEFFERSON. 


The said Message was read, and, together with 
the report transm.tted therewith, referred to the 
Committee of the Whole to whom was commit- 
ted a motion respecting “the establishment ofa 
post road from Knoxvilleto New Orleans. 

A message from the Senate informed the House 
that the Senate have passed a bill, entitled “An 
act to régulate the clearance of armed merchant 
vessels,” with several amendments; to which they 
desire the concurrence of this House. 

Mr. Nicwotson, from the committee appointed 
on the part of this House, jointly, with the com- 
mittee appointed on the part of the Senate, “to 
inquire and report whether any, and, if any, what, 
further measures ought to be adopted for the ac- 
commodation of the President of the United 
States, for the term commencing the fourth of 
March next,” made a report thereon; which was 


read, and referred to the Committee of the Whole 
on Monday next. 

The House then, in Committee of the Whole 
attended the trial of Judge Chase in the Senate; 
after which they returned and reported progress, 


Monpay, February 25. 


Mr. Baupwin, from the committee appointed 
on the twentieth instant, presented a bill relating 
to bonds given by marshals; which was read twice 
and committed to a Committee of the Whole to- 
morrow. : 

The bill sent from the Senate, entitled “An act 
to amend the act, entitled ‘An act further to amend 
the act, entitled An actto lay and collecta direct 
tax within the United States”? was read three 
times and passed. f 

And then, on a motion made and seconded, the 
House adjourned until three o’clock, post meri- 
dian. 

Eodem Die, 3 o'clock, P. M. 

The House resolved itself into a Committee of 
the Whole on the bill sent from the Senate, en- 
titled “An act for ascertaining and adjusting the 
titles and claims to land within the Territory of 
Orleans and the District of Louisiana ;” and, after 
some time spent therein, the bill was reported 
with several amendments thereto; which were 
severally twice read and agreed to by the House. 

Ordered, That the said: bill, with the amend- 
ments, be read the third time to-morrow. 

The House resolved itself into a Committee of 
the Whole on the amendments proposed by the 
Senate to the bill, entitled “An act making ap- 
propriations for the support of Government for 
the year one thousand eight hundred and five ;” 
and, after some time spent therein, the Committee 
tose and reported to the House their agreement to 
the same. The House then proceeded to consid- 
er the said amendments, and concurred with the 
Committee of the Whole in their agreement to 
the said amendments. 

The House proceeded to consider the amend- 
ments proposed by the Senate to the bill, entitled 
“An act to regulate the clearance of armed mer- 
chant vessels:” Whereupon, the amendments, to- 
gether with the bill, were committed to a Com- 
mittee of the Whole to-morrow. 

And the House adjourned. 


Turspay, February 26. 

The Speaxer laid before the House a letter 
frorn the Secretary of the Treasury, accompanied 
with a statement of the emoluments of the offi- 
cers employed in the collection of the customs for 
the year one thousand eight hundred and four; as 
also a letter to the said Secretary from the Comp- 
troller of the Treasury, in relation thereto; which 
were read, and ordered to lie on the table. 

The House met, and on motion, adjourned until 
three o’clock, post meridian. 


Eodem Die, 3 o'clock, P. M. 
No quorum being present, the House adjourned. 


` 


1207 


HISTORY OF CONGRESS. 


1208 


H. or R. 


Proceedings. 


FesrvaRy, 1805. 


f Wepnespay, February 27. 

Mr. R. Griswotp, from the committee ap- 
pointed on the part of this House, jointly with the 
committee. appointed on the part of the Senate, 
“to consider and report what business is necessa- 
ty to be done by Congress in their present ses- 
sion,’ made a report thereon; which was read, 
and ordered to lie on the table. 

Mr, CROWNINSHIELD, from the. Committee of 
Commerce and Manufactures, to whom were com- 
mitted, on the tenth ultimo, the amendments pro- 
posed by the Senate to the bill, entitled “An act 
to amend the act, entitled ‘An act for the govern- 
ment and regulation of seamen in the merchants’ 
service,” reported to the House their agreement 
to the same. 

Mr. C., from the same committee, to whom was 
recommitted, on the twentieth instant, the bill for 
the relief of the sufferers by fire in the city of New 
York, made a report thereon; which was read, 
and ordered to lie on the table. 

Mr. C., from the same committee, also reported 
an amendatory bill for the relief of the sufferers 
by fire in the city of New York, and for the relief 
of the sufferers by storm in Georgia and South 
Carolina; which were ordered to lie on the table. 

The House then adjourned until four o’clock, 
post meridian. 


Eodem Die, 4 0’clock, P. M. 

The bill sent from the Senate, entitled “An act 
for ascertaining and adjusting the titles and claims 
to land within the Territory of Orleans and the 
District of Louisiana,” together with the amend- 
ments agreed to on Monday last, were read the 
third time, and passed. 

The House resolved itself into a Committee of 
the Whole on the bill further to alter and estab- 
lish certain post roads, and for other purposes ; 
and, after some time spent therein, the Committee 
rose and reported progress. 

And the House adjourned. 


Tuurspay, February 28. 

A Message was received from the President of 
the United States, transmitting a statement of the 
militia of the United States. The said Message 
was read, and, together with the statement of the 
militia transmitted therewith, ordered to lie on the 
table. 

Angther Message was received from the Presi- 
dent of the United States, transmitting the ac- 
count of the fund established by the act of May 
first, one thousand eight hundred and two, for de- 
fraying the contingent charges of Government. 
The said Message was read, and, together with 
. the account transmitted therewith, ordered to lie 
on the table. 

The House proceeded to consider the report of 
the Committee of Commerce and Manufactures, 
of the twenty-seventh instant, to whom was com- 
mitted the amendment proposed by the Senate to 
the bill, entitled “An act for the government and 
regulation of seamen in the merchants’ service :” 


Whereupon, the House coneurred with the Com- | 


mittee of Commerce and Manufactures in their 
agreement to the said amendment. f 

Mr. Dana, from the Committee of Claims, to 
whom was recommitted, on the twelfih instant, 
the bill sent from the Senate, entitled “An act in 
addition to ‘An act to make provision for persons 
that have been disabled by known wounds re- 
ceived in the actual service of the United States 
during the Revolutionary war ;” and, also, a bill 
which originated in this House, to the like effect, 
made a report thereon; which was read, and, to- 
gether with the said bills, committed to a Com- 
mittee of the Whole this day. : 

Mr. D., from the same committee, to whom was 
referred, on the fifteenth ultimo, the petition of 
John F. Randolph and Randolph McGillis, of the 
State of Georgia, together with sundry reports 
and documents accompanying the same, made a 
report thereon; which was read, and referred to a 
Committee of the Whole this day. 

The House proceeded to consider the report of 
the Committee of Ways and Means, to whom 
was referred the petition of Anthony Benezet and 
others, children and.surviving heirs of Daniel 
Benezet, deceased, which was read, and ordered 
to lie on the table, on the twenty-second instant: 
Whereupon, the report was referred to a Com- 
mittee of the Whole to-morrow. 

.On a motion made and seconded that the House 
do come to the following resolution: 


Resolved, That there be allowed to Isaac Briggs and 
his assistant dollars, as a full compensation for 
their services in exploring and describing the most eli- 
gible route for the transportation of the mail from the 
City of Washington to New Orleans: 

Ordered, That the said motion be referred to 
the Committee of Ways and Means. ~ 

On motion, the, House resolved itself into a 
Committee of the Whole.on the bill to alter and 
establish certain post roads, and for other purpo- 
ses. The Committee rose and reported several 
amendments thereto; which were twice read, and 
agreed to by the House. The said bill was then 
further amended, and, together with the amend- 
ments, ordered to be engrossed and read the third 
time to-morrow. 

On a motion made and seconded that the House 
do come to the following resolution: ‘ 


Resolved, That the Clerk be directed, as soon as may 
be, after the present session of Congress, to advertise 
three weeks, successively, in two newspapers printed 
in the District of Columbia, that he is ready to receive 
separate proposals for supplying the House of Repre- 
sentatives at their next session, with the necessary sta- 
tionery and printing; which advertisement shall de- 
scribe the species of stationery and printing wanted; 
and that the proposals to be made must be accompa- 
nied with sufficient securities for the performance. 
And, in the month of September, he shall publish, in 
the same newspapers, a statement of the prices at 
which the stationery and printing are proposed to be 
furnished by each applicant; and shall notify the low- 
est bidder or bidders, whose securities are deemed suf- 
ficient, of the acceptance of his or their proposals: 


The House proceeded to consider the said pro- 
posed resolution at the Clerk’s table; and the same 
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being twice read, a motion was made, and the 
question being put, that the further consideration 
thereof be postponed until to-morrow, it passed in 
the negative. And then the main question being 
taken that the House do agree to the said resolu- 
tion, in the words hereinbefore recited, it was re- 
solved in the affirmative—yeas 76, nays 30, as 
follows: : i 

<- Vras—Nathaniel Alexander, Isaac Anderson; Sim- 
eon Baldwin, Silas Betton, William Blackledge; Wal- 
ter Bowie, John Boyle, William Butler, John’ Camp- 
bell, William Chamberlin, Martin Chittenden, Clifton 
Claggett, John Clopton, Frederick Conrad, Jacob 
Crowninshield, Manasseh Cutler, Samuel W. Dana, 
John’ Davenport, John Dawson, John Dennis, Wil- 
liam Dickson, Thomas Dwight, James Elliot, Ebenezer 
Elmer, William Findley, Calvin Goddard, Andrew 
Gregg, Thomas Griffin, Gaylord Griswold, Roger Gris- 
wold, Seth Hastings, William Helms, John Hoge, 
James Holland, David Hough, Samuel Hunt, John G. 
Jackson, Walter Jones, William Kennedy, Nehemiah 
Knight, Simon Larned, Henry W. Livingston, Tho- 
mas Lowndes, Matthew Lyon, William McCreery, 
Nahum Mitchell, Jeremiah Morrow, Gideon Olin, 
Oliver Phelps, Thomas Plater, John Rhea of Tennes- 
see, Samuel Riker, Erastus Root, Ebenezer Seaver, 
John Smilie, Henry Southard, Richard Stanford, Jo- 
seph Stanton, William Stedman, James Stephenson, 
John Stewart, Samuel Taggart, Benjamin Tallmadge, 
Samuel Tenney, David Thomas, George Tibbitts, Isaac 
Van. Horne, Killian K. Van Rensselaer, Joseph B. 
Varnum, Peleg Wadsworth, Matthew Walton, Lem- 
uel Williams, Marmaduke Williams, Alexander Wil- 
son, Richard Winn, and Joseph Winston. 

Nays-—David Bard, Robert Brown, Joseph Bryan, 
Levi, Casey, Christopher Clark, George Clinton, jun., 
John B. Earle, John W. Eppes, Peterson Goodwyn, 
Josiah Hasbrouck, Joseph Heister, David Holmes, Mi- 
chael ‘Leib, John B. C. Lucas, Andrew McCord, Ni- 
cholas R. Moore, Thomas Moore, Roger Nelson, An- 
thony New, Thomas Newton, jun., Joseph H. Nichol- 
son, Beriah Palmer, John Rea of Pennsylvania, Jacob 
Richards; Thomas Sandford, James Sloan, Philip R. 
Thompson, Abram Trigg, John Whitehill, and Thomas 
‘Wynns. 

The House resolved itself into a Committee of 
the Whole on the bill sent from the Senate, enti- 
tled “An act further providing for the government 
of the Territory of Orleans;” and, after some 
time spent therein, the Committee rose and re- 
ported two amendments thereto. ; 

The House proceeded to consider the said 
amendments: Whereupon, the first amendment 
being twice read, was agreed to by the House. 

The second amendment reported from the Com- 
mittee of the Whole being twice read, for insert- 
ing a new section between the third and fourth 
sections of the original bill, in the words follow- 
ing, to wit: 

Sec. 3. And be it further enacted, That the Coun- 
cil and Representatives of said Territory, when met 
and organized, shall nominate persons, resident 
in said Territory, and citizens thereof, whose names 
shall be returned to the President of the United States, 
one of whom the President shall appoint and commis- 
sion to be the Governor of said Territory, who shall 
hold his office for the term of years from his ap- 
pointment; shall take the same oath or affirmation, 


and shall have the same powers and authorities within 
said Territory, as are given by law to the Governor of 
the Mississippi Territory. And in case the office of 
Governor: shall become vacant, such vacancy shall be 
filled in the same manner as is herein provided for ap- 
pointing the first Governor ; and, until a Governor shall 
be appointed, commissioned, and sworn, in the manner 
provided by this act, the powers and authorities of 
Governor shall be exercised by the Governor of the 
Territory of Orleans, appointed in. virtue of an act, 
entitled “An act erecting Louisiana into two Territo- 
ries, and providing: for the temporary government 
thereof.” f 


After debate thereon, the question was taken 
that the House do concur with the Committee of 
the Whole in their agreement to the said second . 
amendment, and passed in the negative—yeas 46, 
nays 57, as follows: 

Yuras—Nathaniel Alexander, Simeon Baldwin, Si- 
las Betton, William. Chamberlin, Martin Chittenden, 
Clifton Claggett, Christopher Clark, Matthew Clay, 
Manasseh Cutler, Samuel W. Dana, John Davenport, 
John Dennis, Ebenezer Elmer, William Findley, John 
Fowler, Calvin Goddard, Thomas Griffin, Gaylord 
Griswold, Roger Griswold, Seth Hastings, John G. 
Jackson, Simon Larned, Joseph Lewis, junior, John B. 
C. Lucas, Matthew Lyon, Nahum Mitchell, Jeremiah 
Morrow, Gideon Olin, Oliver Phelps, Ebenezer Seaver, 
John Smilie, Richard Stanford, William Stedman, 
James Stephenson, Benjamin Tallmadge, Samuel Ten- 
ney, Samuel Thatcher, Philip. R. Thompson, George 
Tibbits, Killian K. Van Renssalaer, Joseph B. Varnum, 
Peleg Wadsworth, Lemuel Williams, Marmaduke 
Williams, Joseph Winston, and Thomas Wynns. 

Naxs—Willis Alston, jun., Isaac Anderson, David 
Bard, William Blackledgo, Walter Bowie, Robert 
Brown, William Butler, John Campbell, Levi Casey, 
George Clinton, jr., John Clopton, Frederick Conrad, 
Jacob Crowninshield, Richard Cutts, John Dawson, 
John B. Earle, John W. Eppes, Peterson Goodwyn, 
Andrew Gregg, John A. Hanna, Josiah Hasbrouck, 
Joseph Heister, William Helms, John Hoge, James 
Holland, David Holmes, Benjamin Huger, Walter 
Jones, William Kennedy, Nehemiah Knight, Michael 
Leib, Andrew McCord, William McCreery, Nicholas 
R. Moore, Roger Nelson, Anthony New, Thomas 
Newton, jr., Joseph H. Nicholson, Beriah Palmer, 
Thomas M. Randolph, John Rea of Pennsylvania, 
John Rhea ef Tennessee, Jacob Richards, Samuel Ri- 
ker, Erastus Root, Thomas Sammons, Thomas Sand- 
ford, James Sloan, John Smith, Joseph Stanton, Abram 
Trigg, Philip Van Cortlandt, Matthew Walton, John 
Whitehill, Alexander Wilson, and Richard Winn. 

Resolved, That the said bill, with the amend- 
ment agreed to, be read the third time to-morrow. 

The House resolved itself into a Committee of 
the Whole on the bill for the relief of Richard 
Taylor. The bill was reported with several 
amendments thereto ; which were severally twice 
read and agreed to by the House. , 

‘Ordered, That the said bill, with the amend- 
ments, be engrossed, and read the third time to- 
morrow. : 

A message from the Senate informed the House 
that the Senate have passed the bill, entitled “An 
act to authorize the Secretary of War to issue 
military land warrants, and for other purposes,” 
with an amendment; to which they desire the 
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concurrence of this House. The Senate have also 
passed the bill, entitled “An act to amend the char- 
ter of Georgetown, with several amendments ; to 
which they desire the concurrence of this House. 
The Senate have passed a bill, entitled “An act 
freeing from postage all letters and packets to and 
from Aaron Burr ;” to which they desire the con- 
currence of this House. : 

Mr. Newron, from the committee to whom 
was referred, on the nineteenth, the petition of 
sundry freeholders and inhabitants of the town of 
Portsmouth, in the State of Virginia, made a re- 
port thereon; which was read and ordered to lie 
on the table. 


Fripay, March 1. 


An engrossed bill further to alter and establish 
certain post roads, and for other purposes, was 
read the third time and passed. ; 

An engrossed bill for the relief of Richard 

Taylor was read the third time and passed. 
i The bill sent from the Senate, entitled “An 
act further providing for the government of the 
Territory of Orleans,” together with the amend- 
ment agreed to yesterday, was read the third 
time and passed. `: 

Mr. Dana, from the Committee ‘of Claims, to 
whom was referred, on the seventh of December 
last, the memorial of Nancy. Flinn, widow of 
Thomas Flinn, deceased, made a report thereon; 
which was read, and ordered to be referred toa 
Committee of the Whole this day. 

The bill sent from the Senate, entitled “An act 
freeing from postage all letters and packets to and 
from Aaron Burr,” was read twice and committed 
to a Committee of the Whole on the first Monday 
in December next. 

- The House proceeded to consider the amend- 
ments proposed by the Senate to the bill, entitled 
“An act to amend the charter of Georgetown:” 
Whereupon, 

Resolved, That this House do agree to the said 
amendments, f : 

The House proceeded to consider the amend- 
ment proposed by the Senate to the bill, entitled 
“An act to authorize, the Secretary of War to 
issue Military Land Warrants and for other pur- 
poses:” Whereupon, ‘ 

Resolved, That this House do agree to the said 
amendment. 

‘The House resolved itself into a Committee of 
the Whole on the bill supplementary to the act, 
entitled “An act making provision for the disposal 
of the public lands in the Indiana Territory, and 
for other purposes;” and, after some time spent 
therein, the bill was reported with two amend- 
ments thereto; which were twice read and agreed 
to by the House. i 

Ordered, That the said bill, with the amend- 
ments, be engrossed, and read the third time to- 

ay. l 

‘he House resolved itself into a Committee of 
the Whole on the Message from the President of 
the United States, of the thirteenth ultimo, ac- 
companied with certain treaties which have been 


lately entered into and concluded with the Dela- 
ware and Piankeshaw Indians, and the tribe of 
Indians called the Sacs and Foxes; and, after 
some time spent therein, the Committee rose and 
reported a resolution thereupon; which was twice 
read and agreed to by the House, as follows: 


Resolved, That it is expedient to make provision, 
by law, for carrying into execution the treaties lately 
concluded between the United States and the Dela- 
ware, Piankeshaw, Sac, and Fox tribes of Indians. 


Ordered, That a bill or bills be brought in pur- 
suant to the said resolution; and that the Com- 
mittee of Ways and Means do prepare and bring 
in the same. 

‘The Speaker laid before the House a letter 
addressed to him, signed “Th. Jefferson,” notify- 
ing, that “he shall take the oath which the Con- 
stitution prescribes to the President of the United 
States, before he enters on the execution of his 
office, on, Monday, the fourth instant, at twelve 
o’clock, in the Senate Chamber.” 

Ordered to lie on the table. 

The House resolved itself into a Committee of 
the Whole on the report of the joint committee 
of the two Houses, appointed “to inquire and re- 
€ port-whether. any, and, if any, what, measures 
‘ought to be adopted for the accommodation of 
‘the President of the United States, for the term 
‘commencing on the fourth day of March next ;” 
and, after some time spent therein, the Committee 
rose and reported a resolution thereupon ; which 
was twice read and agreed to by the House, as 
follows: 

Resolved, That the President of the United States 
be authorized to cause to be sold such part of the fur- 
niture and equipage belonging to his household, as may 
be decayed and out of repair; and that the further sum 
of fourteen thousand dollars, together with the proceeds 
of such sales, be appropriated for the accommodation 
of the household of the President of the United States, 
to be laid out at his diseretion, and under his direction... 


Ordered, That a bill or bills be brought in pur- 
suant to the said resolution; and that Mr. Nica- 
orson, Mr. Rocer Griswo.p, and Mr. BRYAN, 
do prepare and bring in the same. 

And then, on motion made and seconded, the 
House adjourned until four o’clock, P. M. 


Eodem Die, 4 o'clock, P, M. 


Mr. Extiot, from the committee to whom was 
referred, on the twenty-sixth of November and 
seventh of January last, the petitions of Benjamin 
Emmons, and of Barnabus Strong, and his asso- 
ciates; also, the report of a select committee on 
the petition of the said Benjamin Emmons, of 
the twenty-seventh of February, one thousand 
eight hundred and four; made a report thereon ; 
which was read, and considered: Whereupon, so 
much of the last clause of the said report, as is 
contained in the following words, to wit: “ They 
‘ beg leave to recommend that the further consid- 
‘ eration of the prayer of the said petitions be post- 
t poned until the next session of Congress,” being 
twice read, was, on the question put thereupon, 
disagreed by the House. 
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the House do agree to the following resolution : 

Resolved, Thot the prayer of the petitions of Benja- 
min Emmons and of Barnabus. Strong, and others, 
ought not to be granted. : 


And thequestion being taken thereupon, it was 
resolved in the affirmative. 

A message from the Senate informed the House 
that the Senate have passed a bill, entitled “An 
act further providing for the government of the 
district of Louisiana ;” also, a bill, entitled “An 
act authorizing the sale ofa certain lot of land;” 
to which bills, respectively, they desire the con- 
currence of this House. 

On a motion made by Mr. Joun RANDOLPH, 
that the House do come to the following reso- 
lution : 

Resolved, by the Senate and House of Representa- 
tives of the United States of America in Congress as- 
sembled, two-thirds of both Houses concurring, That 
the following article be submitted to the Legislatures 
of the several States, which, when ratified and confirm- 
ed by the Legislatures of three-fourths of the said States, 
shall be valid and binding, as a part of the Constitu- 
tion. of the United States : 4 

The judges of the Supreme and all other Courts of | 
the United States, shall be removed by the President, 
on the joint address of both Houses of Congress, re- 
questing the same, anything in the Constitution of the 
United States to the contrary notwithstanding. 


A motion was made and seconded that the said 
proposed resolution be referred to the considera- 
tion of a Committee. of the whole House; and 
the question being taken thereupon, it was re- 
solved in the affirmative—yeas 68, nays 33, as 
follows: : 

Yxas—Willis Alston, jr., Isaac Anderson, David Bard, 
William Blackledge, Walter Bowie, Adam Boyd, Ro- 
bert Brown, Joseph Bryan, William Butler, Levi Ca- 
sey, Thomas Claiborne, Joseph Clay, George Clinton, 
jan., John Clopton, Frederick Conrad, Jacob Crown- 
inshield, Richard Cutts, John Dawson, John B. Earle, 
Peter Early, John W. Eppes, William Findley, John 
Fowler, Peterson Goodwyn, Andrew Gregg, John A. 
Hanna, Josiah Hasbrouck, Jas. Holland, David Holmes, 
John G. Jackson, Walter Jones, Nehemiah Knight, 
Michael Leib, J. B. ©. Lucas, Andrew McCord, William 
McCreery, Nicholas R. Moore,Fhomas Moore, Jeremiah 
Morrow, Roger Nelson, Thomas Newton, jun., Joseph 
H. Nicholson, Gideon Olin, Beriah Palmer, Oliver 
Phelps, John Randolph, John Rea of Pennsylvania, 
John Rhea of Tennessee, Jacob Richards, Samuel 
Riker, Cesar A. Rodney,. Thomas Sammons, Ebene- 
zer Seaver, James’ Sloan, John Smilie, Henry South- | 
ard, Richard Staford, Joseph Stanton, John Stewart, 
David Thomas, Philip R. Thompson, Isaac Van Horne, 
Joseph B. Varnum, Matthew Walton, John White- 
hill, Alexander Wilson, Richard Winn, and Thomas 
Wynns. 

Nays—Nathaniel Alexander, Simeon Baldwin, Si- 
las Betton, William Chamberlin, Martin Chittenden, 
Clifton Claggett, Manassch Cutler, Samuel W. Dana, 
John Davenport, Thomas Dwight, James Elliot, Ebe- 
nezer Elmer, Calvin Goddard, Gaylord Griswold, Ro- 
ger Griswold, Scth Hastings, William Helms, John 
Hoge, Benj. Huger, Simon Larned, Thomas Lowndes, | 


A motion was then made and seconded, that | 


Nahum Mitchell, Erastus Root, William Stedman, 
Samuel Taggart, Benjamin Tallmadge, Samuel Ten- 


ney, Samuel Thatcher, George Tibbits, Killian K. Van 
Rensselaer, Peleg Wadsworth, Lemuel Williams, and 
Marmaduke Williams. G i 


Another motion was made, and the question 
being put, that the said resolution be the or- 
der of the day for the first Monday in December 
next, it was resolved in the affirmative. 

On a motion made by Mr. NICHOLSON, 


Resolved, That the following article, when adopted 
by two-thirds of both Houses of Congress, and by the 
Legislatures of three-fourths of the respective States, 
shall-become a part of the Constitution of the United 
States, viz: , TE 

That the Legislature of any State may, whenever 
the said Legislature shall think .proper, recall, at any 
period whatever, any Senator of the United States, who 
may have been elected by them; and whenever a vote 
of the Legislature of any State, vacating the seat of 
any Senator of the United States, who may have been 
elected by the said State, shall be made known to the 
Senate of the United States, the seat of such Senator 
shall thenceforth be vacated. 


Amotion was made and seconded, that the 
said proposed resolution be referred to the consid- 
eration of a Committee of the whole House; and 
the question being taken thereupon, it was re- 
solved in the affirmative—yeas 53, nays 46, as 
follows : 

Yzas—Willis Alston, jun., Isaac Anderson, David 
Bard, Walter Bowie, Robert Brown, Joseph Bryan, 
William Butler, Levi Casey, Thomas Claiborne, Jo- 
seph Clay, George Clinton, jun., John Clopton, Fred~ 
erick Conrad, John Dawson, John B. Earle, Peter 
Early, J. W. Eppes, Peterson Goodwyn, Adrew Gregg, 
John A. Hanna, Josiah Hasbrouck, Joseph Heister, 
James Holland, David Holmes, Nehemiah Knight, Mi- 
chael Leib, Andrew McCord, William McCreery; 
Nicholas R. Moore, Thomas Moore, Jeremiah Morrow, 
Roger Nelson, Anthony New, Thomas Newton, jun., 
Joseph H. Nicholson, Gideon Olin, Beriah Palmer, 
John Randolph, John Rea of Pennsylvania, John Rhea 
of Tennessee, Jacob Richards, Thomas Sammons, Eb- 
enezer Seaver, James Sloan, Richard Stanford, Joseph 
Stanton, John Stewart, Philip R. Thompson, Abram 
Trigg, John Whitehill, Alexander Wilson, Richard 
Winn, and Thomas Wynns. 

Nays—Nathaniel Alexander, Simeon Baldwin, Si- 
las Betton, William Blackledge, Adam Boyd, William 
Chamberlin, Martin Chittenden, Clifton Claggett, Ja- 
cob Crowninshield, Manasseh Cutler, Richard Cutts, 
John Davenport, Thomas Dwight, James Elliot, Ebe- 
nezer Elmer, William Findley, John Fowler, Gay- 
lord Griswold, Roger Griswold, Seth Hastings, Wil- 
liam Helms, David Hough, Benjamin Huger, John G. 
Jackson, William Kennedy, Simon Larned, Thomas 
Lowndes, John B. ©. Lucas, Nahum Mitchell, Oliver 
Phelps, Erastus Root, John Smilie, Henry Southard, 
William Stedman, Samuel Taggart, Benjamin Tall- 
madge, Samuel Tenney, Samuel Thatcher, David 
Thomas, George Tibbits, Killian K. Van Renssalaer, 
Joseph B. Varnum, Peleg Wadsworth, Lemuel Wil- 
liams, and Marmaduke Williams. 


Another motion was then made, and the ques- 
tion being put, that the said resolution be the or- 
der of the day for the first Monday in December 
next, it was resolved in the affirmative—yeas 70, 
nays 28, as follows: 

Yuas—Willis Alston, jun, Nathaniel Alexander, 
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Isaae Anderson, Simeon Baldwin, Silas Betton, Wil- 
liam Blackledge, Adam Boyd, Joseph Bryan, William 
Butler, Levi Casey, William Chamberlin, Thomas 
Claiborne, George Clinton, jun., John Clopton, Fred- 
erick Conrad, Jacob Crowninshield, Manasseh Cutler, 
Richard Cutts, John Davenport, John Dawson, John 
B. Earle, Peter Early, James Elliot, Ebenezer Elmer, 
John W. Eppes, William Findley, John Fowler, Cal- 
vin Goddard, Peterson Goodwyn, Andrew Gregg, Ro- 
ger Griswold, John A. Hanna, Josiah Hasbrouck, Seth 
Hastings, Jos. Heister, James Holland, David Holmes, 
Benjamin Huger, John G, Jackson, William Kennedy, 
Nehemiah Knight, Simon Larned, Thomas Lowndes, 
John B. C. Lucas, Andrew McCord, William McCree- 
ry, Nahum Mitchell, Nicholas R. Moore, Jeremiah 
Morrow, Thomas Newton, jun., Gideon Olin, Oliver 
Phelps, John Rea of Pennsylvania, John Rhea of Ten- 
nessee, Jacob Richards, Erastus Root, Thomas Sam- 
mons, Ebenezer Seaver, John Smilie, Henry Southard, 
John Stewart, Samuel Taggart, Benjamin Tallmadge, 
Samuel Tenney, Philip R. Thompson, Joseph B. 
Varnum,. Matthew Walton, Marmaduke Williams, 
Alexander Wilson, and Thomas Wynns. 

Narys.—David Bard, Walter Bowie, Robert Brown, 
Martin Chittenden, Clifton Claggett, Joseph Clay, 
Thomas Dwight, Gaylord Griswold, William Helms, 
David Hough, Michael Leib, Roger Nelson, Anthony 
New, Joseph H. Nicholson, Beriah Palmer, John Ran- 
dolph, James Sloan, Richard Stanford, Joseph Stanton, 
William Stedman, Samuel Thatcher, David Thomas, 
George Tibbits, Abram Trigg, Killian K. Van Rens- 
selaer, Peleg Wadsworth, John Whitehill, and Rich- 
ard Winn. 


An engrossed bill supplementary to the act, en- 
titled “ An act making provision for the disposal 
of the public lands in the Indiana Territory,.and 
for other purposes,” was read the third time, and 
passed. . 

Mr. Nicuouson, from the committee appointed, 
presented a bill further to provide for the accom- 
modation of the President of the United States; 
which was read twice, and committed to a Com- 
mittee of the Whole to-day. 

The bill, sent from the Senate, entitled “An 
act further providing for the government of the 
district of Louisiana,” was read twice, and order- 
ed to be read the third time to-morrow. 


Saturpay, March 2. 


Mr. Josera Cray, from the Committee of 
Ways and Means, presented a bill making an ap- 
propriation for carrying into effect certain Indian 
treaties; which was read twice, and committed 
to a Committee of the Whole this day. 

The bill, sent from the Senate, entitled “An act. 
further providing for the government of the district 
of Louisiana,” was read the third-time and passed. 

The House resolved itself into a Committee of 
the Whole on the bill further to provide for the 
accommodation of the President of the United 
States. The bill was reported without amend- 
ment, and ordered to be engrossed, and read the 
third time to-day. 

The bill, sent from the Senate, entitled “An act 
authorizing the sale of a certain lot of land,” was 
read the first time, and the further consideration 


postponed until the first Monday in December 
next. ; 

The House resolved itself into a Committee of 
the Whole on the biH, sent from the Senate, en- 
titled “An act to amend an act, entitled ‘An act 
for imposing more specific duties on the importa- 
tion of certain articles; and, also, for levying and 
collecting light money on foreign ships or ves- 
sels,” to which the Committee of Ways and 
Means, to whom it had been referred, reported no 
amendment, on the eighteenth of January last; 
and, after some time spent therein, the Committee 
reported the same to the House without amend- 
ment. 

The House then proceeded to consider the said 
bill: Whereupon a motion was made and second- 
ed that the further consideration thereof be post- 
poned until the first Monday in December next, 
and the question being. put thereon. it passed in 
the negative—yeas 43, nays 46, as follows: 

Yzas—David Bard, Silas Betton, Adam Boyd, Wil- 
liam Butler, John Campbell, William Chamberlin, Mar- 
tif Chittenden, Clifton Claggett, Frederick Conrad, 
Samuel W: Dana, John Davenport, Thomas Dwight, 
James Elliot, Ebenezer Elmer, John W. Eppes, Cal- 
vin Goddard, Peterson Goodwyn, Andrew Gregg, Gay- 
lord Griswold, Roger Griswold, John Hoge, David 
Hough, Benjamin Huger, Samuel Hunt, John G. Jack- 
son, Thomas Lowndes, John B. C. Lucas, Nahum 
Mitchell, Beriah Palmer, Thomas Plater, John Rea of 
Pennsylvania, John Rhea of Tennessee, Thomas Sam- 
mons, Thomas Sandford, Henry. Southard, Richard 
Stanford, William Stedman, John Stewart, Samuel 
Taggart, Benj. Tallmadge, Samuel Tenney, Samuel 
Thatcher, and George Tibbits. 

Naxys—Willis Alston, jun., Nathaniel Alexander, 
Isaac Anderson, William Blackledge, Walter Bowie, 
Robert Brown, Joseph Clay, Matthew Clay, John Clop- 
ton, Jacob Crowninshield, John Dawson, John Fowler, 
Josiah Hasbrouck, James Holland, David Holmes, Wil- 
liam Kennedy, Nehemiah Knight, Simon Larned, Mi- 
chael Leib, Matthew Lyon, Andrew McCord, William 
McCreery, Nicholas R. Moore, Thomas Moore, Jere- 
miah Morrow, Roger Nelson, Anthony New, Thomas 
Newton, jr., Joseph H. Nicholson, Gideon Olin, John 
Randolph, Thomas Mann Randolph, Jacob Richards, 
James Sloan, John Smilie, Joseph Stanton, Philip R. 
Thompson, Abram Trigg, Joseph B. Varnum, John 
Whitehill, Lemuel Williams, Alexander Wilson, Rich- 
ard Winn, Joseph Winston, and Thomas Wynns. 


And then the main question being taken, that 
the said bill do pass, it was resolved in the af- 
firmative. 

An engrossed bill further to provide for the ac- 
commodation of the President of the United 
States, was read the third time, and passed. 

A message from the Senate informed the 
House that the Senate have passed a bill, entitled 
“An act supplementary to an act, entitled ‘An act 
making an appropriation for ‘carrying into effect 
the Convention between the United States of 
America and His Britannic Majesty ;? to which 
they desire the concurrence of this House. - 

The House resolved itself into a Committee of 
the Whole on the bill sent from the Senate, en- 
titled “An act in addition to ‘An act to make 
provision for persons that have been disabled by 
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known wounds received in the. actual service of 
the United States, during the Revolutionary war, 
the bill was reported with an amendment thereto; 
which was twice read, and agreed to by the House. 

Ordered, That the said bill, with the amend- 


ment, be read the third time to-morrow. 
A.: message from 


titled “An act making an appropriation for the 


payment of witnesses summoned on the part of 


the United States, in support of the impeachment 
of Samuel Chase,” with several amendments; to 
which they desire the concurrence of this House. 

The Senate have passed a bill, entitled “An 
act: making -provision for the widow and orphan 
children of Thomas Flinn ;” also, a bill, entitled 
“An act for the relief of George Scoone and Alex- 
ander Cameron;” to which bills, respectively, 
they desire the concurrence of this House. 


The House resolved itself into a Committee of 


the Whole on the amendments of the Senate to 
the bill, entitled “An act to regulate the clearance 
ofarmed merchantvessels. The committee report- 
ed to the House their agreement to the same, with 
sundry amendments thereto. The House then 
proceeded to consider the said amendments of the 
Senate: Whereupon, 

Resolved, That this House doth agree to the 
said amendment, with amendments. 

A message from the Senate informed the House 
that the Senate have passed sundry resolutions 
“expressive of the sense of Congress of the gal- 
lant conduct of Commodore Edward Preble, the 
officers, seamen, and marines, of his squadron ;” 
to which they desire the concurrence of this 
House. 

The said resolutions of the Senate were read: 
Whereupon, the resolutions. were committed to 
Mr. R. Griswoip, Mr. Nicnotson, and Mr. 
J. Cray, to consider and report thereon to the 
House. 

The House then adjourned until five o’clock, 
post meridian. 


Eodem Die, 5 o'clock, P. M. 


A message from the Senate informed the House 
that the Senate have passed the bill, entitled “An 
act supplementaty to the act, entitled ‘An act 
making provision for the disposal of the public 
lands in the Indiana Territory, and for other pur- 
poses,” with an amendment; to which they de- 
sire.the concurrence of this House; also, the bill, 
entitled “An act further to alter and establish 
certain post roads, and for other purposes,” with 
several amendments; to which they desire the 
concurrence of this House. 

The House proceeded to consider the amend- 
ment proposed by the Senate to the bill, entitled 
“An act supplementary to the act, entitled ‘An 
act making provision for the disposal of the pub- 
lic lands in the Indiana Territory and for other 
purposes :” Whereupon, 

Resolved, That this House doth agree to the 
said amendment. 

The House proceeded to consider the amend- 
ments proposed by the Senate to the bill, entitled 


8th Con. 2d Sus. —39 


the Senate informed the 
House that the Senate have passed the bill, en- 


“An act further to alter and establish. certain post 
roads, and for other purposes :” Whereupon, 

Resolved; That this House doth agree to the 
said amendments. 

The bill sent from the Senate, entitled “An act 
for the relief of George Scoone and Alexander 
Cameron,” was tead twice and committed toa 
Committee of the Whole this day. 

The bill sent from the Senate, entitled “An aet 
making provision for the widow and orphan chil- 
dren ot Thomas Flinn,”, was read twice and com- 
mitted to a Committee of the Whole this day. 

The House resolved itself into a Committee of 
the Whole on the bill making an appropriation 
for carrying into effect certain Indian treaties. 
The bill was reported with several amendments 
thereto; which were severally twice read, and 
agreed to by the House. 

Ordered, That the ‘said bill, with the amend- 
ae be engrossed, and read the third time to- 

ay. 

A message from the Senate informed the House 
that the Senate disagree to the amendment pro- 
posed by this House to the bill sent from the Sen- 
ate, entitled “An act in addition to‘An act to 
make provision for the persons that have been dis- 
abled by kaown wounds received in the actual 
service of the United States, during the Revo- 
lutionary war.” 

The House proceeded to consider the said mes- 
sage: Whereupon, i 

Resolved, That this House doth insist on their 
said amendment, and desire a conference with the 
Senate on the subject-matter thereof; to which 
conference this House doth appoint Mr. Dana, 
Mr. Root, and Mr. Neuson, the managers on 
their part. 

The House resolved itself into a Committee of 
the Whole on the bill sent from the Senate, en- 
titled “An act for the relief of George Scoone and 
Alexander Cameron.” he bill was reported 
without amendment, read the third time, and 
passed. 

The House resolved itself into a Committee of 
the Whole on the bill sent from the Senate, en- 
titled “An act making provision for the widow 
and orphan children of Thomas Flinn. No 
amendment being made, the said bill was then 
read the third time, and passed. 

The House proceeded to consider the amend- 
ments proposed by the Senate to the bill, entitled 
“An act making an appropriation for the payment 
of witnesses summoned on the part of the United 
States, in support of the impeachment of Samuel 
Chase:” Whereupon, the said amendments, to- 
gether with the bill, were committed to a Commit- 
tee of the Whole immediately. 

The House, accordingly, resolved itself into the 
said Committee ; and, after some time spent there- 
in, the Committee rose and reported to the House 
their disagreement to the same. f 

The House then proceeded to consider the said 
amendments of the Senate: Whereupon, the ques- 
tion being taken that the House do agree with the 
Committee of the whole House in their disagree- 
ment to the first amendment of the Senate, by strik- 
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ing out, in the first section of the bill, line third, 
the words “on behalf of the House of Represent- 
atives, and of all the people of the United States, 
to attend the Senate in support,” and inserting, in 
lieu thereof, the words “to attend the Senate on 
the trial.” 

- It was resolved in the affirmative.—yeas 60, 
nays 18, as follows: ; 

Yras— Willis Alston, jr, Nathaniel Alexander, Isaac 
Anderson, David Bard, William Blackledge, Walter 
Bowie, Robert Brown, Wiliam Butler, Levi Casey, 
Thomas Claiborne, Joseph Clay, John Clopton, Freder- 
ick Conrad, John Dawson, William Dickson, John 
B. Earle, Ebenezer Elmer, John W. Eppes, William 
Findley, Peterson Goodwyn, Andrew Grégg, Joseph 
Heister, James Holland, David Holmes, Walter Jones, 
Nehemiah Knight, Simon Larned, Michael Leib, John 
B. C. Lucas, Andrew McCord, Nicholas R. Moore, 
Thomas Moore, Jeremiah Morrow, Roger . Nelson, 
Thomas Newton, jun., Joseph H. Nicholson, Gideon 
Olin, Beriah Palmer, John Randolph, Thomas M. Ran- 
dolph, John Rea of Pennsylvania, John Rhea of Ten- 
nessee, Jacob Richards, Samuel Riker, Erastus Root, 
Thomas: Sammons, James Sloan; John Smilie, Henry 
Southard, Richard Stanford, Joseph Stanton, John Stew- 
art, David Thomas, Philip R. Thompson, Abram Trigg, 
Isaac Van Horne, Joseph B. Varnum, John Whitehill, 
Alexander Wilson, and Richard Winn. 

Nays—Simeon Baldwin, Jacob Crowninshield, Ma- 
nasseh Cutler, John Fowler, Calvin Goddard, Gaylord 
Griswold, Roger Griswold, Benjamin Huger, Samuel 
Hunt, Nahum Mitchell, Samuel D. Purviance, Wil- 
laim Stedman, Benjamin Tallmadge, Samuel Tenney, 
Samuel Thatcher, George Tibbits, Killian K. Van Rens- 
selacr, and Peleg Wadsworth. 

Resolved, That this House doth agree to all the 
other amendments of the Senate to the said bill. 

The bill sent from the Senate, entitled “An act 
supplementary to the act, entitled ‘An act making 
an appropriation for carrying into effect the Con- 
vention between the United States of America, 
and His Britannic Majesty,” was read three times, 
and passed. 

Mr. R. Griswo tp, from the committee to whom 
were referred the resolutions of the Senate, “ ex- 
pressive of the sense of Congress of the gallant 
conduct of Commodore Edward Preble, the offi- 
cers, seamen, and marines, of his squadron,” made 
a report thereon ; which was read, and considered : 
Whereupon, the resolution was recommitted to 
thesame committee. A message from the Senate 
informed the House that the Senate agree to the 
conference desired by this House on the subject- 
matter of the amendments disagreed to by the 
Senate to the bill entitled “An act in addition to 
‘An act to make provision for persons that have 
been disabled by known wounds received in the 
actual service of the United States, during the 
Revolutionary war,” and have appointed mana- 
gers at the said conference, on their part. 

The House resolved itself into a Committee of 
the Whole on the bill making an appropriation 
for carrying into effect certain Indian treaties. 
The bill was reported with several amendments 
thereto; which were severally twice read, and- 
agreed to by the House. 

Ordered, That the said bill, with the amend- 


ments, be engrossed, and read the third time to- 
day. 


Sunpay, March 3. 


An engrossed bill, making an appropriation for 
carrying into effect certain Indian treaties, was 
read the third time. 

Resolved, That the said bill do pass, and that 
the title be, “An act making appropriations for 
carrying into effect certain Indian treaties, and 
for other purposes of Indian trade and inter- 
course.” 

On motion, it was 

Resolved, That the Committee of Accounts be 
authorized to adjust and settle an account of Wil- 
liam Duane, for arrears of printing, by order.of 
the House, at the second session of the Seventh 
Congress, and to direct payment of such sum as 
they shall allow thereon; first, out of any- balance 
remaining unexpended of the appropriation made 
by an act of the present session, approved on the 
sixth day of December, one thousand eight hun- 
dred and four, “to make good a deficiency of the 
appropriation for the contingent expenses of both 
Houses of Congress, authorized by the act of the 
fourteenth day of March last;” and secondly, out 
of the sum appropriated for the contingent fund 
of this House for the present year. 

Mr. Finney, from the Committee of Elections, 
to whom was referred the certificate of election 
of Grorce CLINTON, jr., returned to serve in this 
House, as a member for the State of New York, in 
the place of Samuel L. Mitchill, appointed a 
Senator of the United States, made a report 
thereon; which was read, and is as follows: 

“That they have examined the said certificate, as 
credentials of the election of George Clinton, jun, and 
are of opinion, that he is entitled to a seat in this 
House.” 

Ordered, That the said report do lie on the 
table. 

The House resolved itself into a Committee of 
the Whole on the bill for the relief of sundry per- 
sons therein named. The bill was reported with- 
out amendment, and ordered to be engrossed, and 
i read the third time to-day. : 

Mr. Dana, from the managers appointed yes- 
terday, on the part of this House, to attend a con- 
ference with the Senate, on the disagreeing votes 
of the two Houses on the amendments to the bill 
sent from the Senate, entitled “An act in addi- 
tion to ‘An act to make provision for persons that 
have been disabled by known wounds received in 
the actual service of the United States during the 
Revolutionary war,” reported that the managers. 
| had met the conferees on the part of the Senate, 
| but could come to no agreement on the subject- 

matter of the said amendments, 

The House resolved itself into a Committee of 
the Whole on the bill to revive and make perma- 
nent, the “Act to prescribe the mode of taking 
evidence in cases of contested elections for mem- 
bers of the House of Representatives of the Uni- 
ted States, and to compel the attendance of wit- 
nesses,” passed the third day of January, one thou- 
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sand seven hundred and ninety-eight, and in addi- | and necessary steps, to use their utmost exertions 
tion tothesame. The bill was reported with two | as soon as the same is practicable, to obtain an 
amendments thereto, which were twice read, and | amendment to the Federal Constitution, so as to 
agreed to by the House, authorize and empower the Congress of the Uni- 

Ordered, That the said bill, with the amend- | ted States to pass a law, whenever they may deem 
ments, be engrossed, and read the third time to- | it expedient, to prevent the further importation of 
day. slaves from any of the West India islands, from 

The House resolved itself. into a Committee of | the coast of Africa, or elsewhere, into the United 
the Whole on the bill sent from the Senate, enti- | States, or any part thereof :” Whereupon, a mo- 
tled “An act to extend jurisdiction in certain | tion was made and seconded that the House do 
cases, to the State and Territorial courts. The | come to the following resolution: 


bill was reported with several amendments there- 
to, which were severally twice read, and agreed | ,. Resolved, by the Senate and House of Representa- 
to by the House ý tives of the United States of America in Congress as- 
: : aie a sembled, two-thirds of botk Houses concurring, That 
gor Rae ioe ue eo ts, | the following article be proposed to the Legislatures of 
A Ai d bill ar he cclie? rete F the several States, as an amendment to the Constitu- 
noni ul tor the relief of sundry per- | tion of the United States, which, when ratified by 
Boni Waco ai yl Ga aad a ee ae 
s a e said Dl o pass, an at | all intents and purposes, as a part of the said Constitu- 
the title be, “An act for the relief of Robert Pat- tion, to wit: - i 
ton, and others.” “That the Congress of the United States shall have 
Mr. RoGER Garrswotp, from the committee to | Power to prevent the further importation of slaves into 


whom was, yesterday, recommitted their report the United States and the Territories thereof.” 
on the resolutions of the Senate, “expressive of! The said proposed resolution was read, and or- 
the sense of Congress of the gallant conduct of | dered to lie on the table. 
Commodore Edward Preble, the officers, seamen, | The resolutions sent from the Senate “ expres- 
and marines, of his squadron,” made a supplemen- | sive of the sense of Congress of the gallant con- 
tary report, proposing sundry amendments to the | duct of Commodore Edward Preble, the officers, 
said resolutions, which were twice read, and agreed | seamen, and marines, of his squadron,” together 
to by the House. with the amendments agreed to this day, were 
Ordered, That the said resolutions, with the | read the third time; and on the question that the 
amendments, be read the third time to-day. same do pass, it was unanimously resolved in the 
An engrossed bill to revive and make perma- | affirmative. 
nent the “Act to prescribe the mode of taking} The House resolved itself into a Committee of 
evidence in cases of contested elections for mem- | the Whole on the bill to provide for a light-house 
bers of the House of Representatives of the Uni- | on Watch-hill Point, in the State of Rhode Isl- 
ted States, and to compel the attendance of wit-|and. The bill was reported without amendment, 
nesses,” passed the third day of January, one thou- | and ordered to be engrossed, and read the third 
sand seven hundred and ninety-eight, and in addi- | time to-day. 
, tion to the same, was read the third time, and] The order of the day for the House to resolve 
passed. itself into a Committee of the Whole on the bill 
On motion, that it be for the relief of Philip Nicklin and Robert Eagles- 
Resolved, That. the Clerk of this House be author- | field Griffith, was called for: Whereupon, the 
ized and directed to pay, out of the moneys appro- | said order of the day was postponed until the first 
priated to defray the contingent expenses of this House, | Monday in December next. 
to Joseph Wheaton, Sergeant-at-Arms; also, to Tho-| Mr. Newron, from the Committee on Post 
mas Claxton and Thomas Dunn, the Doorkeeper and | Offices and Post Roads, to whom was referred, on 
Assistant Doorkeeper, two hundred dollars, each, for | the twenty-third of January last, the petition of 
their extra services during the present session ; to John | sundry inhabitants of York county, in the State 
Phillips, fifty dollars, and to Alexander Claxton, fifty | of Pennsylvania, made a report thereon; which 
dollars. was read, and ordered to lie on the table. 


The House proceeeded to consider the said} A message from the Senate informed the House 
proposed resolution at the Clerk’s table: Where- | that the Senate have passed the bill, entitled “An 
act for the more effectual preservation of peace 
in the ports and harbors of the United States, and 
in the waters under their jurisdiction,” with sev- 

Mr. Varnom, one of the members for the State | eral amendments; to which they desire the con- 
of Massachusetts, presented to the House a letter | currence of this House. 
from the Governor of the said State, enclosing | The House proceeded to consider the amend- 
an attested copy of two concurrent resolutions of | ments proposed by the Senate to the bill, entitled 
the Senate and House of Representatives of the ;“An act for the more effectual preservation of 
State of Massachusetts, passed the fifteenth of} peace in the ports and harbors of the United 
February, in the present year, “instructing the | States, and in the waters under their jurisdiction:” 
Senators and requesting the Representatives in | Whereupon, the amendments, together with the 
Congress, from the said State, to take all legal | bill, were committed to Mr. NicxoLson, Mr. 


upon, the further consideration of the said resolu- 
tion was postponed until the first Monday in 
December next. 
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CrowntnsHietp, and Mr. Hues, to consider and 
report thereon to the House. 

On a motion made and seconded, 

That the thanks of this House be presented to Na- 
thaniel Macon, in testimony of their approbation of his 
conduct in the discharge of the arduous and important 
duties assigned him while acting as Speaker.” 

It was resolved unanimously : Whereupon, Mr. 
Speaker made his acknowledgments to the House 
in manner following: 

« Gentlemen: Accept my thanks for the vote which 
you have been pleased to pass, approving my conduct 
in the chair: permit me to assure you that it has been 
my constant endeavor so to conduct myself as to do 
justice to each member; and the highest gratification 
which I can receive is your approbation.” 


On a motion made and seconded that the House 
do come to the following resolution: 

Resolved, That the Clerk of this House be, and he 
is hereby, authorized to pay, out of the contingent fund 
of this House, the sum of two hundred and fifty dol- 
lars to Samuel Hamilton, jun., as a compensation for 
his services in the library; and two hundred and fifty 
dollars to Alexander Claxton, as a compensation for 
his services as a messenger in the House of Represent- 
atives, 


The House proceeded to consider the said pro- 
posed resolution: Whereupon, the further con- 
sideration thereof was postponed until the first 
Monday in December next. 

A message from the Senate informed the House 
that the Senate adhere to their disagreement to 
the amendment, insisted on by this House to the 
bill sent from the Senate, entitled “An act in ad- 
dition to ‘An act to make provision for persons 
that have been disabled by known wounds re- 
ceived in the actual service of the United States, 
during the Revolutionary war.” 

An engrossed bill to provide for a light-house 
on Watch-hill Point, in the State of Rhode Island 
was read the third time and passed. 

The House adjourned until five o’clock, P. M, 


Eodem Die, 5 o'clock, P. M. 


A message from the Senate informed the House 
that the Senate insist on their amendments disa- 
greed to by this House to the bill, entitled “ An 
act making an appropriation for the payment of 
witnesses summoned on the part of the United 
States, in support of the impeachment of Samuel 
Chase,” and desire a conference with this House 
on the subject-matter of the said amendments; 
to which conference the Senate have appointed 
managers, on their part. 

The Senate have agreed to the amendments 
proposed by this House to the resolutions “ expres- 
sive of the sense of Congress of the gallant con- 
duct of Commodore Edward Preble, the officers, 
seamen, and marines, of his squadron,” with 
amendments; to which they desire the concur- 
rence of this House. 

The House proceeded to reconsider the amend- 
ments insisted on by the Senate to the bill, enti- 
tled “An act making an appropriation for the 
payment of the witnesses summoned on the part 


1 


of the United States in support of the impeach- 
ment of Samuel Chase :” Whereupon. 

Resolved, That this House doth insist on their 
disagreement to the said amendments. 

Resolved, That this House do agree to the con- 
ference desired by the Senate on the subject-mat- 
ter of the said amendments; and that Mr. Jonn 
Ranpo.ru, Mr. EarLy, and Mr. Nicuouson, be 
appointed managers at the said conference, on the 
part of this House. 

Mr. Nicuoxson, from the committee to whom 
were this day committed the amendments pro- 
posed by the Senate to the bill, entitled “ An act 
for the more effectual preservation of peace in the 
ports and. harbors of the United States, and in 
the waters under their jurisdiction,” reported to 
the House their agreement to the same. 

The House then proceeded to consider the said 
amendments of the Senate; and on the question 
that the House do concur with the select com- 
mittee in their agreement to the same, it was re- 
solved in the affirmative. 

The House proceeded to consider the amend- 
ments proposed by the Senate to the amendments 
of this House to the resolutions “expressive of the 
sense of Congress of the gallant conduct of Com- 
modore Edward Preble, the officers, seamen, and 
marines, of his squadron ;” Whereupon, 

Resolved, That this House do agree to the said 
amendments to the amendments. ; 

The House proceeded to consider their amend- 
ment insisted on by this House to the bill sent 
from the Senate, entitled “An act in addition to 
‘An act to make provision for persons that have 
been disabled by known wounds received in the 
actual service of the United States during the 
Revolutionary war,” to their disagreement to 
which the Senate have adhered: Whereupon, | 

Resolved, That this House do recede from their 
said amendment. aoe 

On motion, it was 

Resolved, That the Committee of Accounts be 
authorized to settle and adjust the account of 
Alexander Claxton, for his services, rendered to 
this House during the present session, and allow 
such sum as they may deem due to him, out of 
the contingent fund of this House: Provided, 
That the same shall not exceed one hundred 
dollars. 

The order of the day for the House to resolve 
itself into a Committee of the Whole on the bill 
to authorize the Circuit Court of the District of 
Columbia to decree divorces in certain cases, be- 
ing called for, a motion was made, and the ques- 
tion being put, that the said order of the day be 
postponed until the first Monday in December 
next, it was resolved in the affirmative. 

A message from the Senate informed the House 
that the Senate adhere to their amendments to 
the bill, entitled “An act making an appropria- 
tion for the payment of witnesses summoned on 
the part of the United States, in support of the 
impeachment of Samuel Chase,” to their disagree- 
ment to which this House has insisted. 

Mr. Jonn Ranpotrn, from the managers ap- 
pointed on the part of this House, to attend the 
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conference with the Senate, on the subject-matter 
of the amendments depending between the two 
Houses to the bill, entitled “An act making an 
appropriation for the payment of witnesses sum- 
moned on the part of the United States, in sup- 
port of the impeachment of Samuel Chase,” made 
a report: Whereupon, the House proceeded to 
reconsider the said amendments; and the same 
being again read, 

Resolved, That this House do adhere to their 
disagreement to the said amendments: and so the 
said bill was lost. i 

A motion was then made and seconded that 
the House do come to the following resolutions: 

Resolved, That the Clerk of this House be, and he 
is hereby, directed to pay out of the contingent fund 
of this House, to every witness summoned on behalf 
of the House of Representatives, to attend the Senate 
in support of the impeachment of Samuel Chase, for 
every day’s attendance, the sum of three dollars, and 
the further sum of twenty cents for each mile in com- 
ing from and returning to his place of abode. 


Resolved, That the Clerk be likewise directed to 


pay, out of the said fund, any other expense incurred 
by order of the managers of the said impeachment, 
and certified by their chairman. 

On which motion, various efforts were made to 
obtain a decision of the House on the previous 
question, “ that the House do now proceed to con- 
sider the said motion;” but no result could, in 
any instance, be obtained for the want of a 
quorum. 

After which, a quorum being present, 


| A message from the Senate informed the House 
that the Senate have appointed a committee, on 
their part, jointly, with such committee as may 
be appointed on the part of this House, to wait 
on the President of the United States, and notify 
him of the proposed recess of Congress. 

The House proceeded to consider the foregoing 
message of the Senate, and 

Resolved, That this House do agree to the same, 
and that Mr. Jonn Ranpouten, Mr. Hucer, and 
Mr. Neuson, be appointed of the said committee, 
on the part of this House. 

Mr. Joun Ranvotpu, from the committee ap- 
pointed on the part of this House, jointly, with 
the committee appointed on the part of the Sen- 
ate, to wait on the President of the United States, 
and notify him of the proposed recess of Congress, 
reported that the committee had performed that 
service ; and that the President signified to them 
that he had no further communication to make 
during the present session. 

A message from the Senate informed the House 
that the Senate, having finished the Legislative 
business before them, are now ready to adjourn. 

Ordered, That a message be sent to the Senate 

to inform them that this House, having completed 

| the business before them, are now about to ad- 
| journ, without day; and that the Clerk of this 
House do go with the said message. 

The Clerk, accordingly, went with the said 
message; and being returned, 

The SPEAKER adjourned the House, sine die. 
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- LOUISIANA. 


[Communicated to Congress January 16, 1804.] 


To the Senate and House of 
Representatives of the United States: 

In execution of the act of the present session of 
Congress for taking possession of Louisiana, as 
ceded to us by France, and for the temporary 
government thereof, Governor Claiborne of the 
Mississippi Territory, and General Wilkinson, 
‘were appointed Commissioners to receive posses- 
sion. They proceeded, with such regular troops 
as had. been assembled at Fort Adams from the 
nearest posts, and with some militia of the Mis- 
sissippi Territory, to New Orleans. To be pre- 
pared for anything unexpected which might arise 
out of the transaction, a respectable body of mil- 
itia was. ordered. to be in readiness in the States 
of Ohio, Kentucky, and Tennessee, and a part of 
those of Tennessee was moved on to the Natchez. 
No occasion, however, arose for their services. 
Our Commissioners, on their arrival at New Or- 
leans, found the Province already delivered by 
the Commissaries of Spain to that of France, 
who delivered it over to them on the twentieth 
day. of December, as appears by their declaratory 
actaccompanying this. Governor Claiborne, be- 
ing duly invested with.the powers heretofore ex- 
ercised by the Governor and Intendant of Louisi- 
ana, assumed the government on the same day, 
and, for the maintenance of law and order, imme- 
diately issued the proclamation and address now 
communicated. 

On this important acquisition, so favorable to 
the immediate interests of our Western citizens, 
so auspicious to the peace and security of the 
nation in general, which adds to our country ter- 
ritories so extensive and fertile, and to our citi- 
zens new brethren to partake of the blessings of 
freedom and self-government, I offer to Congress 
and our country my sincere congratulations. 

Jan. 16, 1804. TH. JEFFERSON. 


_ 


Crry or New Orueans, Dec. 20, 1803. 
Sir: We have the satisfaction to announce to 
you, that the Province of Louisiana was this day 
surrendered to the United States by the Com- 
missioner of France; and to add, that the flag of 
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our country was raised in this city amidst the ac- 
clamations of the inhabitants. 

The enclosed is a copy of an instrument of 
writing, which was signed and exchanged by the 
Commissioners of the two Governments, and is 
designed asa record of this interesting transaction, 

Accept assurances of our respectful considera- 
tion. WM. C. C. CLAIBORNE, 

JAMES WILKINSON. 

James Manpison, Secretary of State. 


The undersigned, William C. C. Claiborne, and 
James Wilkinson, commissioners or agents of the 
United States, agreeably to the full powers they 
have received from Thomas Jefferson, President 
of the United States, under date of the 31st Oc- 
tober 1803, and twenty-eighth year of the inde- 
pendence of .the United States of America, cok 
Brumaire, 12th year of the French Republic,) 
countersigned by the Secretary of State, James 
Madison, and citizen Peter Clement Laussat, Co- 
lonial Prefect, and Commissioner of the French 
Government, for the delivery, in the name of the 
French Republic, of the country, territories, and 
dependencies of Louisiana, to the commisioners or 
agents of the United States, conformably to the 
powers, commission, and special mandate which 
he has received, in the name of the French people, 
from citizen Bonaparte, First Consul, under date 
of the 6th June, 1803, (17th Prairial, eleventh 
year of the French Republic,) countersigned by 
the Secretary of State, Hugues Maret, and by his 
Excellency the Minister of Marine and Colonies, 
Decres, do certify by these presents, that on this 
day, Tuesday, the 20th December, 1803, of the 
Christian era, (28th Frimaire, twelfth year of the 
French Republic,) being convened in the hall of 
the Hotel de Ville of New Orleans, accompanied 
on both sides by the Chiefs and Officers of the 
Army and Navy, by the municipality and divers 
respectable citizens of their respective Republics, 
the said William C. C. Claiborne and James 
Wilkinson, delivered to the said citizen Laussat 
their aforesaid fuil powers, by which it evidently 
appears that full power and authority has been 
given them jointly and severally to take posses- 
sion of, and to occupy the territories ceded by 
France to the United States, by the treaty con- 
cluded at Paris on the 30th day of April last past, 
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(10th Floreal,) and for that purpose to repair to 
the said Territory, and there to execute and per- 
form all such acts and things, touching the prem- 
ises, as may be necessary for fulfilling their ap- 
pointment conformably to the said treaty and 
the laws of the United States; and thereupon 
the said citizen Laussat declared that, in virtue of, 
and in the terms of the powers, commission, and 
special mandate dated at St. Cloud, 6th June, 
1803, of the Christian era, (17th Prairial, 11th 
year of the’ French Republic,) he put from that 
moment the said Commissioners of the United 
in possession of the country, territories, and de- 
pendencies of Louisiana, conformably to the first, 
second, fourth, and fifth articles of the treaty 
and two conventions, concluded and signed the 
30th April, 1803, (10th Floreal, 11th year of the 
French Republic,) between the French Republic 
and the United States of America, by citizen 
Barbé Marbois, Minister of the Public Treasury, 
and Messrs. Robert R. Livingston and James 
Monroe, Ministers Plenipotentiary of the United 
States, all three furnished with full powers, of 
which treaty and two conventions the ratifica- 
tions, made by the First Consul of the French 
Republic on the one part, and by the President of 
the United States, by and with the advice and 
consent of the Senate, on the other part, have 
been exchanged and mutually received at the 
City of Washington, the 21st October, 1803, (28th 
Vendemiaire, 12th year of the French Republic,) 
by citizen Louis André Pichon, Chargé des Af- 
faires of the French Republic near the United 
States, on the part of France,and by James Mad- 
ison, Secretary of State of the United States, on 
the part of the United States, according to the 
proces verbal drawn up on the same day ; and 
the present delivery of the country is made to 
them, to the end that, in conformity with the ob- 
ject of the said treaty, the sovereignty and prop- 
erty of the colony or province of Louisiana may 
pass to the said United States, under the same 
clauses and conditions as it had been ceded by 
Spain to France, in virtue of the treaty concluded 
at St. Ildefonso, on the Ist October, 1800, (9th 
Vendemiaire, 9th year,) between these two last 
Powers, which has since received its execution 
by the actual re-entrance of the French Repub- 
lie into possession of the said colony or province. 
And the said citizen Laussat in consequence, 
at this present time, delivered to the said Com- 
missioners of the United States, in this public sit- 
ting, the keys of the city of New Orleans, de- 
claring that he discharges from their oaths of 
fidelity towards the French Republic, the citizens 
and inhabitants of Louisiana, who shall choose to 
remain under the dominion of the United States. 


And that it may forever appear, the undersigned: 


have signed the proces verbal of this important 
and solemn act, in the French and English lan- 
wages, and have sealed it with their seals, and 
ave caused it to be countersigned by the secretaries 
of commission, the day, month, and year above 
written, WM. C, C. CLAIBORNE, [u. s] 
JAMES WILKINSON, ` fu. s. 
LAUSSAT. {u. =| 


Proclamation by His Excellency, William ©. C. Clai- 
borne, Governor of the Mississippi Territory, exer- 
cising the powers of Governor General and Intend- 
ant of the Province of Louisiana. 

Whereas, by stipulations between the Govern- 
ments of France and Spain, the latter ceded to the 
former the colony and province of Louisiana, with 
the same extent which it had at the date of the 
above-mentioned treaty in the hands of Spain, 
and that it had when France possessed it; and 
such as it ought to be after the treaties subse- 
quently. entered into between Spain and other 
States; and whereas the Government of France 
has ceded the same to the United States by a 
treaty duly ratified, and bearing date the 30th of 
April in the present year, and the possession of 
said colony and province is now in the United 
States, according to the tenor of the last men- 
tioned treaty; and whereas the Congress of the 
United States on the 31st day of October, in the 
present year, did enact that, until the expiration 
of the session of Congress then sitting, (unless 
provisions for the temporary government of the 
said territories be made by Congress,) all the mili-. 
tary, civil, and judicial powers, exercised by the 
then existing government of thesame, shail be 
vested in such person or persons, and shall be ex- 
ercised in such manner as the President of the 
United States shall direct, for the maintaining 
and protecting the inhabitants of Louisiana in the 
free enjoyment of their liberty, property, and rê- 
ligion ; and the President of the United States 
has, by his commission, bearing date the same 
31st day of October, invested me with all the 
powers, and charged me with the several duties 
heretofore held and exercised by the Governor 
General and Intendant of the Province. 

I have, therefore thought fit to issue this, my 
proclamation, making known the premises, and to 
declare, that the government heretofore exercised 
over the said Province of Louisiana, as welun- 
der the authority of Spain as of the French Re- 
public has ceased, and that of the United States 
of America is established over the same; that 
the inhabitants thereof will be incorporated in the 
Union of the United States, and admitted as soon 
as possible, according to the principles of the Fed- 
eral Constitution, to the enjoyment of all the 
rights, advantages, and immunities of citizens of 
the United States; that, in the meantime, they 
shall be maintained and protected in the free èn- 
joyment of their liberty, property, and the relig- 
lon which they profess; that all laws and mu- 
nicipal regulations which were in existence at 
the cessation of the late government, remain in 
full force ; and all civil officers charged with their 
execution, except those whose powers have been 
especially vested in me, and except, also, such 
officers as have been intrusted with the collection 
of the revenue, are continued in their functions, 
during the pleasure of the Governor for the time 
being, or until provision shall otherwise be made. 

And Ido hereby exhort and enjoin all the in- 
habitants, and other persons within the said prov- 
inee, to be faithful and true in their allegiance to 
the United States, and obedient to the laws and 
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authorities of the same, under full assurance that 
their just rights will be under the guardianship 


of the United States, and will be maintained | 


from alleforce or violence from without or within. 
- In testimony whereof I have hereunto set my 
hand: , fei 
Given at the city of New Orleans, the 20th day 
of December, 1803, and of the independence of 
the United States of America, the twenty-eighth. 
WM. C. C. CLAIBORNE. 


The Governor’s Address to the citizens of Louisiana. 
‘New Orzeans, Sept. 20, 1803. 


FELLOW-CITIZENS or Louisiana: On the great 
and intéresting event now finally consummated— 
an event so advantageous to yourselves, and so 
glorious to United America—I cannot forbear of- 
fering you my warmest congratulations. The wise 
policy of the Consul of France has, by the cession 
of Louisiana to the United States, secured to you 
a connexion beyond the reach of change, and to 
your posterity the sure inheritance of freedom. 
The American people receive you as brothers, and 
will hasten to extend to you a participation in 
those inestimable rights which have formed the 
basis of their own unexampled prosperity. Under 
the auspices of the American Government, you 
may confidently rely upon the security of your lib- 
erty, your property, and the religion of your choice. 
You. may with equal certainty rest assured that 
your commerce will be promoted and your agri- 
culture cherished—in a word, that your true inter- 
ests will be among the primary objects of our Na- 
tional Legislature. In return for these benefits, 
the United States will be amply remunerated if 
your growing attachment to the Constitution of 
our country, and your veneration for the princi- 
ples on which it is founded, be duly proportioned 
to the blessings which they will confer. Among 
your first duties, therefore, you should cultivate 
with assiduity among yourselves the advancement 
of political information. You should guide the 
rising generation in the paths of republican econ- 
omy and virtue. You should encourage litera- 
ture; for without the advantages of education, 
your descendants will be unable to appreciate the 
intrinsic worth of the Government transmitted to 
them. - 

As for myself, fellow-citizens, accept a sincere 
assurance, that during my continuance in the sit- 
uation in which the President of the United States 
has been pleased to place me, every exertion will be 
made on my part to foster your internal happiness, 
and forward your general welfare ; for it is only by 
such means that I can secure to myself the appro- 
bation of those great and just men who preside in 
the councils of our nation. 


WM. C. C. CLAIBORNE. 


pae 


{The following papers, relating to the opposi- 
tion of Spain to the cession of Louisiana to the 
United States, were transmitted to Congress with 
the President’s Message of November 8, 1804. ] 


Extract of a letter from Don Pedro Cevallos, Minister 
of State of his Catholic Majesty, to Mr. Charles Pinck- 
ney, dated at the Pardo, February 10, 1804. 

“At the same time the Minister of His Majesty 
in the United States is charged to inform the 
American Government respecting the falsity of 
the rumor referred to, he has likewise orders to 
declare to it that His Majesty has thought fit to 
renounce his opposition to the alienation of Louis- 
iana made by France, notwithstanding the solid 
reasons on which itis founded ; thereby giving a 
new proof of his benevolence and friendship to- 
wards the United States.” 

Copy of a letter from the Marquis of Casa Yrujo to the 

Secretary of State. ` 
Purapevpnia, May 15, 1804. 

Sır: The explanations which the Government 
of France has given to His Catholic Majesty con- 
cerning the sale of Louisiana to the United States, 
and the amicable dispositions on the part of the 
King my master towards these States, have deter- 
mined him to abandon the opposition which, ata 
prior period, and with the most substantial motives, 
he had manifested against that transaction. In 
consequence, and by special order of His Ma- 
jesty, I have the pleasure to communicate to you 
his royal intentions on an affair so important; 
well persuaded that the American Government 
will see, in this conduct of the King my master, .a 
new proof of his consideration for the United 
States, and they will correspond, witha true re- 
ciprocity, with the sincere friendship of the King, 
of which he has given so many proofs. 


God preserve you many years. 
M. CASA YRUJO. 


James Manison, Esq. 


To all whom these presents shall come: Where- 
as, by an act of Congress, authority has been given 
to the President of the United States, whenever 
he shall deem it expedient, to erect the shores, 
waters, and inlets of the bay and river of Mobile, 
and of the other rivers, creeks, inlets, and bays, 
emptying into the Gulf of Mexico, east of the 
said river Mobile, and west thereof to the Pas- 
cagoula, inclusive, into a separate district for the 
collection of duties on imports and tonnage, and 
to establish such place within the same as he shall 
deem it expedient to be the port of entry and de- 
livery for such district; and to designate such 
other places within the same district, not exceed- 
ing two, to be ports of delivery only: 

Now know ye, That I, Thomas Jefferson, Presi- 
dent of the United States, do hereby decide, that 
all the above mentioned shores, waters, inlets, 
creeks, and rivers, lying within the boundaries of 
the United States, shall constitute and form a 
separate district, to be denominated.“ the district 
of Mobile;” and do also designate Fort Stoddert, 
within the district aforesaid, to be the port of en- 
try and delivery for the said district. 

Given under my hand, this 20th day of May, 


1804. 
TH. JEFFERSON. 
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GREAT BRITAIN. 


Communicated to the Senate, October 24, 1803. 


To the Senate of the United States: Sg 
I lay before you the convention* signed on the 


12th day of May last, between the United States | 


and Great Britain, for settling the boundaries in 
the northeastern and northwestern parts of the 
United States, which was mentioned in my gen- 
eral Message of the 17th instant, together with such 
papers relating thereto as may enable you to de- 
termine whether you will advise and consent to 
its ratification. TH. JEFFERSON. 
OcToBER 24, 1803. 


Convention with His Britannic Majesty. 

In order that the boundaries between the terri- 
tories of His Britannic Majesty and those.of the 
United States of America may be more precisely 
ascertained and determined than has hitherto been 
done, the parties have respectively named their 
Plenipotentiaries, and given them full powers to 
negotiate and conclude a convention for this pur- 
pose; that is to say, His Britannic Majesty has 
named for his Plenipotentiary the Right Honor- 
able Robert Banks Jenkinson, commonly called 
Lord Hawkesbury, one of His Majesty’s most hon- 
orable Privy Council, and his principal Secretary 


of State for Foreign Affairs; and the President of | 


the United States, by and with the consent of the 
Senate thereof, has appointed for their Plenipo- 
tentiary, Mr. Rufus Kiog, their Minister Plenipo- 
tentiary to his said Majesty; who have agreed 
upon and concluded the following articles: 

Arricuz 1. The line hereinafter described shall 
and hereby is, declared to be the boundary between 
the mouth of the river St. Croix and the Bay of 
Fundy; that is to say, a line beginning in the 
middle of the channel of the river St. Croix, at its 
mouth, as the same has been ascertained by the 
Commissioners appointed for that purpose; thence 
through the middle of the channel between Deer 
island on the east and north, and Moose island, 
and Campo Bello island on the west and south, 
and round the eastern point of Campo Bello isl- 
and to the Bay of Fundy; and the islands and 
waters northward and eastward of the said bound- 
ary, together with the island of Campo Bello, sit- 
uated to the southward thereof, are hereby declared 
to be within the jurisdiction and part of his Brit- 
annic Majesty’s Province of New Brunswick; and 
the islands and waters southward and westward 
of the said boundary, except only the island of 
Campo Bello, are hereby declared to be within the 
jurisdiction and part of Massachusetts, one of the 
said United States. 

Art. 2. Whereas, it has become expedient that 
the northwest angle of Nova Scotia, mentioned 
and described in the Treaty of Peace between 
His Majesty and the United States, should be as- 

* The Senate having assented to this convention on 
the condition that the fifth article should be expunged, 


the ratifications of the respective Governments were 
never exchanged. 


certained and determined; and that the line be- 
tween the source of the river St. Croix, and the 
said northwest angle of Nova Scotia, should be 


| run and marked, according to the provisions of 


the said Treaty of Peace: Itis agreed that for 
this purpose, Commissioners shall be appointed 
in the following manner, viz ; one Commissioner 
shall be named by His Majesty and one by the 
President of the United States, by and with the 
adviceand consent of the Senate thereof; and the 
said two Commissioners shall agree in the choice 
of a third; or, if they cannot agree, they shall 
each propose one person; and of the two names, 
so proposed, one shall be taken by lot in presence 
of the two original Commissioners ; and the three 
Commissioners, so appointed, shall be sworn im- 
partially to ascertain and determine the said north- 
west angle of Nova Scotia, pursuant to the pro- 
visions of the said Treaty of Peace : and likewise 
to cause the said boundary line between the 
source of the river St. Croix, as the same has been 
determined by the Commissioners appointed for 
that purpose, and the northwest angle of Nova 
Scotia, to be run and marked according to the 
provisions of the Treaty aforesaid. The said Com- 
missioners shall meet at Boston, and have power 
to adjourn to such place or places as they shall 
think fit; they shall have power to appoint a se- 
cretary and employ such surveyors, and other 
assistants, as they shall judge necessary: the said 
Commissioners shall draw up a report of their 
proceedings which shall describe the line afore- 
said, and particularize the latitude and longitude 
of the place ascertained and determined, as afore- 
said, to be the northwest angle of Nova Scotia; 
duplicates of which report, under the hands and 
seals of the said Commissioners, or of a majority 
of them, together with duplicates of their ac- 
counts, shall be delivered to such persons as may 
be severally authorized to-receive the same in 
behalf of their respective Governments; and the 
decision and proceedings of the said Commission- 
ers, or a majority of them, made and had as afore- 
said, shall be final and conclusive. 

ART. 3. It is further agreed that the said Com- 
missioners, after they shall have executed the du- 
ties assigned them in the preceding article, shall 
be, and they hereby are, authorized, upon their 
oaths, impartially to ascertain and determine the 
northwesternmost head of Connecticut river, ac- 
cording to the provisions of the aforesaid Treaty 
of Peace; and likewise to cause the boundary 
line described in the said Treaty of Peace, be- 
tween the northwest angle of Nova Scotia and 
the said northwesternmost head of Connecticut 
river, to be run and marked pursuant to the provis- 
ions of thesaid Treaty. The said Commissioners 
shall meet at Boston, and have power to adjourn 
to such other place or places as they shall think 
fit. They shall have power to appoint a secre- 
tary, and employ such surveyors and other assist- 
ants as they shall judge necessary. The said 
Commissioners shall draw up a report of their pro- 
ceedings, which shall describe the boundary line 
aforesaid, and particularize the latitude and lon- 
gitude of the westeramost head of Connecticut 
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river, duplicates of which report, under the hands 
and seals of the said Commissioners, or of a ma- 
jority.of them, together with duplicates of their 
accounts, shall be delivered to such persons as 
may be severally authorized to receive the same, 
in behalf of their respective Governments; and 
the decision and proceedings of the said Commis- 
sioners, or of a majority of them, made and had as 
aforesaid, shall be final and conclusive. 

Arr. 4, It is further agreed that the aforesaid 
Commissioners shall be respectively paid in such 
manner as shall be agreed between the two par- 
ties, such agreement to be settled at the time of 
the exchange of the ratifications of this Conven- 
tion, and all other expenses ineurred by the said 
Commissioners shall be defrayed jointly by the 
two parties, thé same being previously ascertained 
and allowed by the said Commissioners ; and, in 
case of death, sickness, or necessary absence, the 
place of any Commissioner shall be supplied in 
the same manner as such Commissioner was ap- 
pointed, and the new Commissioner shall take 
the same oath, and do the same duties. 

Arr. 5. Whereas it is uncertain whether the 
river Mississippi extends so far to the northward 
as to be intersected by a line drawn due west from 
the Lake of the Woods, in the manner mentioned 
in the Treaty of Peace between His Majesty and 
the United States, it is agreed that, instead of the 
said line, the boundary of the United States in 
this quarter shall, and is hereby declared to be 
the shortest line which.can be drawn between 
the northwest point of the Lake of the Woods and 
the nearest source of the river Mississippi: and 
for the purpose of ascertaining and determining 
the northwest. point of the Lake of the Woods 
and the source of the river Mississippi that may 
be nearest to said northwest point, as well as 
for the purpose of running and marking the said 
boundary line beween the same, three Commis- 
sioners, upon the demand of either Government, 
shall be appointed, and authorized, upon their 
oaths, to act; and their compensation and ex- 
penses shall be ascertained and paid, and vacancies 
supplied, in the manner provided in respect to the 
Commissioners mentioned in the preceding arti- 
cles; and the decisions and proceedings of the 
said Commissioners, or of a majority of them, 
made and had pursuant to this convention, shall 
be final and conclusive. 

In faith whereof, we the undersigned, Ministers 
Plenipotentiary of His Britannic Majesty and of 
the United States of America, have signed this 
present convention, and caused to be affixed thereto 
the seals of our arms. 

Done at London, this 12th day of May, 1803. 

HAWKESBURY, ÍL. s. 
RUFUS KING. [. z] 


The Secretary of State to Rufus King, Minister, &c., 
of the United States to Great Britain. 


DEPARTMENT OF Strate, 


dy. But as the Commissioners have, in their de- 
cision; settled the mouth of that river, called the 
Schoodiac, to be in Passamaquoddy Bay, at a 
place called-Joe’s Point, it is left undetermined to 
which nation the islands in the last mentioned 
bay, and the passages through them, into the bay 
of Fundy, belong, It appears to Have been the 
intention of the two nations, in adjusting their 
limits at the peace, to make navigable waters, 
where they were the boundary, common to both, 
by a divisional line running through the middle of 
their channels. Hence, it is believed, that, if itbe. 
true that one of the passages from the mouthof the- 
river, intended as the St. Croix, into Fundy bay, be 
seldom and imperfectly navigable, and the other - 
constantly and completely so, it will be most cone 
formable to the Treaty of Peace to establish it as 
the boundary. Supposing, on the other hand, that 
the Treaty of Peace should be literally executed, 
as far as practicable, and the line drawn from 
Joe’s Point, due eastwardly, Great Britain would 
be excluded from both passages. At present,.itis 
believed that the following description of the pas- 
sage to be settled as the boundary, would be satis- 
factory to both nations: “Beginning in the mid- 
dle of the channel of the river St. Croix, at its 
mouth ; thence, direct, to the middle of the chan- 
nel, between Pleasant Point and Deer island; 
thence to the middle of the Channel, between 
Deer island on the east and north, and Moose 
island and Campo Bello island on the west and 
south, and round the eastern point of Campo Bel- 
lo island, tothe bay of Fuady. The other (west- 
ern) channel has a bar across it, which is dry at 


‘low water. 


These ideas are thrown out only for considera- 
tion. I shall probably have it in my power shortly 
to transmit you a commission to settle this point, 
with definitive instructions. Meanwhile, you may 
break the business to the British Ministry, but 
without implicating any fixed mode of settlement. 

Rurus Kine, &e. 


The Secretary of State to Mr. King. 


DEPARTMENT or Stats, June 8, 1802. 

Str: You will herewith receivea commission, 
giving you powers to adjust, by proper stipula- 
tions, with the British Government, whatever re- 
mains to be decided in relation to the boundary 
between the two nations. 

In executing the first part of this trust, relating 
to the bay of Pasamaquoddy, you will recur to the 
observations contained in my letter of the 28th of 
July last. I refer you also to a copy, herewith 
enclosed, of a letter from Judge Sullivan, hereto- 
fore agent of the United States, on the controver- 
sy regarding the river St. Croix, in answer to 
some inquiries from me on the subject now com- 
mitted to you. His information and his reason- 
ing will be useful in the discussion ; and, to illus- 
trate both, I also enclose herewith a copy of the 


‘map to which he refers in the begianing of his 


Washington, July 28. 1801. | letter. 


Sm: By the Treaty of Peace, the mouth of 
the St. Croix is supposed to be in the bay of Fun- 


The essential objects to be secured to the Uni- 
ted Siates are, the jurisdiction of Moose island, and 
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the common navigation of the bay, and the chan- 


nels leading to the sea between Deer island andthe 


island of Campo Bello. To the observations of 


Judge Sullivan, in support of the rights of the 
United States, it need only be added, that the out- 
let through Moose island being the only adequate 
communication with the sea from a great and 
valuable territory of the United States, they are 
entitled to the full use of it on that principle, as 
well as on others, and with the less pretext for 
objection, as the trifling island of Campo Bello is 
the only territory held by Great Britain on one 
side of the channel. 

In pursuance of the next object, viz: the estab- 
lishment of boundaries between the United States 
and New Brunswick, on one side, and of Canada 
on another, it will be proper to provide for the im- 
mediate extension of the line which is torun from 
the south of the St. Croix, and which is represent- 
ed as necessary to guard against interfering or 
encroaching grants under American and British 
authorities. As the course of this line is to be 
due north, and is to proceed from the point fixed 
by a survey already made, the running of it will 


be sufficiently provided for by an appointment of 
a Commissioner by each of the two Governments, 
and an appointment, by the two Commissioners, 
of a surveyor. In fixing the point at which the 


line is to terminate, and which is referred to as 
the northwest angle of Nova Scotia, the difficulty 
arises from a reference of the Treaty of 1783 “to 
the highlands,” which itis now found have no 
definitive existence. To remove this difficulty, no 
better expedient occurs than to provide for the 
appointment of a third Commissioner, as in article 
five, of the Treaty of 1794; and to-authorize the 
three to determine on a point most proper to be 
substituted for the description in the second arti- 
cle of the Treaty of 1783, having due regard to 
the general idea that the line ought to terminate 
on the elevated ground dividing the rivers falling 
into the Atlantic, trom those emptying themselves 
into the St. Lawrence. The Commissioners may 
also be authorized to substitute for the description 
of the boundary between the point so fixed, and 
the northwesternmost head of Connecticut river, 
namely, a line drawn along the said highlands, 
such a reference to intermediate sources of rivers, 
or other ascertained or ascertainable points, to be 
connected by straight lines, as will admit of easy 
and accurate execution hereafter, and as will best 
comport with the apparent intention of the Trea- 
ty of 1783. 

The remaining provision necessary to complete 
the boundary of the United States will bé a stip- 
ulation amending the second article of the Treaty 
of 1783, in its description of the line which is to 
connect the most northwestern point of the Lake 
of the Woods with the Mississippi. The descrip- 
tion supposes that a line running due west from 
that point, would intersect the Mississippi. It is 
now well understood that the highest source of 
the Mississippi is south of the Lake of the 
Woods; and, consequently, that a line, due west, 
from its most northwestern point, would not touch 
any part of that river. To remedy this error, it 


may be agreed that the boundary of the United 
States, in that quarter, shall be a line running 
from that source of the Mississippi which is near- 
est to the Lake of the Woods, and striking it, 
westwardly, as a tangent, and, from the point 
touched, along the water-mark of the lake, to its 
most northwestern point, at which it will meet 
the line running through the lake. The map in 
McKenzie’s late publication is probably the best to 
which I can refer you on this subject. 

From the mutual and manifest advantage to 
Great Britain and the United States, of an adjust- 
ment of all uncertainties concerning boundary, it 
is hoped you will find a ready concurrence in all 
the propositions which you will have to make to 
them. Should difficulties or delays threaten those 
which relate to the boundary connecting the Mis- 
sissippi and the Lake of the Woods, or that con- 
necting the Connecticut river and the point to be 
established as the northeast corner of the United 
States, it will be proper to separate from these the 
other subjects of negotiation, and to hasten the 
latter to a conclusion. 

With the highest respect. and consideration, 
‘&e. JAMES MADISON, 

Rorus Kina, Esq. 


Boston, May 20, 1802. 


Sir: Having the honor of receiving your letter 
of the 10th inst., I hasten to communicate to you 
my ideas of the subject-matter of its contents. 

When I was under a commission, as agent of 
the United States, on the controversy with Great 
Britain regarding the river St. Croix, I forwarded 
to the office of the Secretary of State a map of the 
bay of Passamaquoddy, of the Schoodiac, and of 
the lines of the whole dispute. That map was accu- 
rately and elegantly composed from astronomical 
observations and actual surveys. As that map is 
under your eye, there is no need of my sending a 
fac-simile ; but I refer you to that for an explana- 
tion of this letter. 

The Treaty of 1783 with Great Britain evi- 
dently contemplates a river, as the St. Croix, 
which has its mouth ia the bay of Fundy. Both 
rivers claimed by the parties empty their waters 
in the bay of Passamaquoddy. The agent of the 
United States urged the Commissioners to settle 
the boundary through that bay to the sea ; because 
the treaty expressly recognised the mouth of the 
river as in the bay of Fundy, which is a limb of 
the ocean, and the other bay united with it might 
be considered as the river’s mouth ; but they de- 
clined it, on an idea that their commission ex- 
tended no further than to an authority to find the 
mouth and source of the river, and that, let 
whichever would be the river, it had its mouth 
three leagues from the sea, in Passamaquoddy 
bay ; they, therefore, limited their decision on its 
southerly line, to a point between St. Andrews 


and the shore of the United States. 


The whole of the waters of Passamaquoddy, 
eastward and northward of Moose island, and of 
the island of Campo Bello, are navigable for ves- 
sels of any burden. The channel between Moose 
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and Deer island is the best. The channel between 
Moose island and the continent of the United 
States is shoal, narrow, and not navigable for 
vesséls of consequence. That between Campo 
Bello and the main, called the west passage, is 
rendered hazardous and dangerous by.a bar. of 
rocks, and is so narrow and shoal, that no vessel 
of considerable size will be risked there excepting 
on a fair wind, and at the top of high water. The 
tides there are exceedingly rapid, and rise near 
about fifty feet. Therefore, any settlement which 
would deprive the United States of a free navi- 
gation as far to the eastward and northward as 
the channel you propose; that is, to the one be- 
tween Moose and Deer islands, and north of Cam- 
po Bello, would ultimately destroy the important 
commerce and valuable navigation of an exten- 
sive territory within the United States; for, as 
you may observe on the maps, there is no river of 
consequence between the Schoodiac and the Pe- 
nobscot; and that the waters which issue from 
numerous and extensive lakes, in the interior parts 
of the country, running into the sea, as the 
Schoodiac, will give an advantageous and inval- 
uable transportation to the articles.of commerce. 

Your construction of the Treaty of 1783, which 
renders the waters dividing the nations common 
to both, (where they are navigable,) must be rea- 
sonable and just. The English people have, in 
many instances, practised upon the treaty under 
such a construetion.. There has. been no inter- 
ruption to the American navigation, in any part 
of Passamaquoddy bay ; but our vessels have pro- 
ceeded through that bay to the shore of the United 
States, at and near Moose island, and have gone 
into the Schoodiac, above St. Andrew’s point, 
and anchored on the western side of the channel, 
where they have discharged their cargoes. There 
have been some seizures where goods have been 
carried from those vessels over to the English 
side, but the goods have been condemned, and the 
vessel discharged. These seizures being made 
within the jurisdiction of the United States, as to 
the vessels, were clearly infractions of the law of 
nations. 

There was a seizure lately made of a vessel of 
one Goddard of Boston. She was taken from her 
anchor on the American side of the channel, in 
the river established by the Commissioners as the 
St. Croix, and carried over to New Brunswick: 
but she was acquitted by the Court of Admiralty, 
with damages and costs. Campbell, who made 
the seizure, appealed to England, merely to avoid 
the costs and damages, where the cause is now 
depending under the attention of Robert Slade, a 
proctor, who is the advocate for Mr. Goddard. 

There is a clause in the treaty, that the United 
States shall comprehend the islands within twenty 
leagues of any of the shores of the United States, 
and lying between lines drawn due east from the 
aforesaid boundaries, between Nova Scotia on the 
one part, and East Florida on the other, as they 
shall respectively touch the bay of Fundy, and 
the Atlantic ocean. This circumstance, that the 
mouth of the St. Croix is settled to be between 
St. Andrew’s point on the east, and the American 
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shore.on the west, three leagues within the island 
of Campo Bello, draws this consequence to the 
treaty, that nearly all the islands in Passama- 
quoddy bay are within the United States, by the 
above provision in the treaty, unless they are taken 
out by an exception, which I shall presently no- 
tice. A line, due east (as you will see on the plan) 
from the Schoodiac mouth at St. Andrew’s point, 
takes in nearly all the bay. A line south, sixty- 
seven degrees east, will go to the north of Campo 
Bello, and take two-thirds of Deer island on the 
west. A southeast line, from the middle of the 
Schoodiac mouth, passes on the channel between 
Moose and Deer islands, and through the centre 
of Campo Bello. 

The consequences attached to this provision 
may be, in some measure, controlled by an excep- 
tion annexed to it in these words, “excepting 
such islands as now are, or heretofore have been, 
within the limits of the Province of Nova 
Scotia.” . 

The island of Campo Bello is confessedly within 
the exception, and, therefore, it may be said that 
the principle of common privilege to navigable 
waters will not give our nation a right to a navi- 
gation northward of, and between, that and the 
other islands in the bay, because that the , being 
all within the same exception, the right of a com- 
mon navigation in both nations may not extend 
to the waters between that and them. But the 
answer to this is, that the clause establishes the 
jurisdiction of the United States, by lines which 
clearly include all the islands in the bay of Pas- 
samaquoddy, and all within the bay of Fundy 
comprehended to the south of the east line drawn 
from St. Croix; while the exception can extend 
only to the islands formerly withia the jurisdic- 
tion of Nova Scotia, inclusive of the privileges 
necessary to the occupancy of them. The prin- 
ciple, therefore, of the common right to naviga- 
tion or navigable waters which divide two nations, 
cannot apply here; because, in that case, the line 
of national jurisdiction seems to be settled on the 
channel; but here, in this case, the jurisdiction is 
definite, express, and ceded, according to the lines 
agreed on, as above described. 

The -ancient charter of Nova Scotia to Sir 
William Alexander, in 1638, included all the 
country from the Kennebeck to the bay of Cha- 
leur. The treaty cannot mean, by the expression 
‘heretofore within Nova Scotia,” all the islands 
in that charter. If it mean the islands which 
were within a more recent description of it, where 
the boundary westward was the St. Croix, ex- 
cluding the territory of Acadia, which was placed 
under the jurisdiction of Massachusetts, by the 
charter of that Province in 1692, and bounded on 
that river, the river Schoodiac being now the 
established St. Croix, there can be no question in 
regard to Massachusetts extending to the channel 
where it joins that river. But Moose island, 
which I have described before, lies two leagues 
below what the Commissioners made the mouth 
of the St. Croix, and very near the American 
shore. This was never granted by the Crown of 
England, or by the Government of Nova Scotia, 
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before the Treaty of Peace; nor was there ever | troversies can have no guide to their adjustment, 
an occupancy of it by subjects acknowledging the | excepting lines drawn through a vast extent of 
authority of Nova Scotia; nor did that Province | wilderness, where many known and unknown 
ever attempt to exercise authority there. Long | causes will affect the magnetic variations. These 


before the Revolutionary war, it was in the occu- 
pancy of the people of, and from the late Province 
of Massachusetts Bay. The soil has, I believe, 
been granted by that Province, or by the State 
since the Revolution, to the people who had it in 
possession. I donot know the date of the grant. 
There have been, as I am informed, recent grants 
by,the Province of New Brunswick of that island; 
but no formal claim on the part of the English 
nation has been made to it. The grantees of that 
Province, who have speculated on the pretended 
right of the English nation, have excited civil 
officers, under the authority of the Province of 
New Brunswick, to attempt to execute precepts 
there. These attempts were repelled, and I have 


i disputes oa national, or even colonial, or State 
jurisdiction, are not easily settled when they are 
connected with private claims. 

By the Treaty of Peaée, it is provided that the 
boundaries shall be “from the northwest angle of 
Nova Scotia, viz., that angle which is formed by 
a line drawn due north, from the source of the 
St.’Croix, to the highlands; along the highlands 
which divide those rivers that empty themselves 
into the river St. Lawrence, from those which 
fall into the Atlantic ocean, to the northwestern- 
most head of Connecticut river.” 

You will see by the maps of that part of the 


country, that the line which runs north from the 
source of the St. Croix, crosses the river St. John 


not heard that they have been recently renewed. | a great way south of any place which could be 
Should the jurisdiction of that island be found | supposed to be the highlands; but where that line 
within the English authority, there can be no | will come to the northwest angle of Nova Scotia, 
doubt how the right of property would be settled. | and find its termination, is not easy to discover. 
This renders the dispute of consequence to the} The boundary between Nova Scotia and Cana- 
Commonwealth of Massachusetts in a pecuniary | da was described, by the King’s proclamation, in 
point of view. j the same miode of expression as that used in the 
If the argument above stated does not prove | Treaty of Peace. Commissioners who were ap- 
that the jurisdiction of the United States is ex- | pointed to settle that line, have traversed the 
tended to all the waters of Passamaquoddy bay, | country in vain to find the highlands designated 
but that the treaty leaves the navigable waters of | as a boundary. I have seen one of them, who 
the same, which form the natural boundaries | agrees with the ascount which I have had from 
common to both, it is of great consequence, that | the natives and others, that there are no moun- 


any claim made under the Crown of the English 
Empire to Moose island should be subverted. But 
if their having the island under the reservatory 
exception does not deprive the United States of 
the jurisdiction on all the waters southward’ of 
the east line, drawn from the mouth of the Schoo- 
diac, the consideration of the property alone gives 
consequence to the question. 

The channel where the waters more directly 
issue from the Schoodiac to the bay of Fundy, 
between Moose and Deer islands, and between 
Deer island and Campo Bello, as described in 
your letter of instructions to the Minister, is quite 
adequate to all navigation of our country. 

‘You mention a resolve of the Legislature, 
wherein the subject of the navigation in Passa- 
maquoddy bay is mentioned. I have attended to 
a resolve of the tenth of March, which proposes 
that the Governor should request the President of 
the United States to take measures for settling 
the disputed jurisdiction to certain islands in Pas- 
samaquoddy bay; but I do not know of any dis- 
pute in that bay as to islands, excepting what I 
have stated as to Moose island. 

The settlement and plain establishment of a 
line from the head or source of the Cheputnate- 
cook, which is the source of the St. Croix. and 
empties its waters through a long chain of lakes 
into the Schoodiac, has become necessary, because 
that Massachusetts is making grants of the lands 
in that quarter, and the province of New Bruns- 
wick is in the same practice, controversies may 
be created by interfering locations in pursuance 
of, or under pretence of, those grants. Such con- 


tains or highlands on the southerly side of the St. 
Lawrence, and northeastward of the river Chau- 
diere. That, from the mouth of the St. Law- 
rence to that river, there is a vast extent of high 
flat country, thousands of feet above the level of 
the sea, in perpendicular height; being a morass 
of millions of acres, from whence issue numerous 
streams and rivers, and from which a great num- 
ber of lakes are filled by drains. That the rivers 
originating in this elevated swamp pass each other 
wide asunder, many miles in opposite courses, 
some to the St. Lawrence, and some to the At- 
lantic sea. a 

Should this deseription be founded in fact, no- 
thing can be effectively done, as toa Canada line, 
without a commission to ascertain and settle the 
place of the northwest angle of Nova Scotia, 
wherever that may be agreed to be; if thereis no 
mountain or natural monument, an artificial one 
may be raised. From thence, the line westward 
to Connecticut river may be established by artifi- 
cial monuments erected at certain distances from 
each other; the points of compass from the one 
to the other may be taken; and the ascertaining 
the degree of latitude, which each one is placed 
on from actual observation, may be very useful. 
Though there is no such chain of mountains as 
the plans or maps of the country represent under 
the appellation of the highlands, yet there are 
eminences from whence an horizon may be made 
to fix the latitude from common quadrant obser- 
vations. : 

In the description of the morass, which is said 
to crown the heights between the United States 
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and Lower: Canada, it ought to have been noticed, 
that, those ‘swamps are vastly extensive, yet, in 
the acclivity from the Atlantie to their highest 
elevation, as well as in their declivity to the St. 
Lawrence, great tracts of valuable country are 
interspersed. On the banks of the river Chau- 
diere, and perhaps on the banks of other rivers, 
running to the St. Lawrence, the settlements are 
approaching fast towards those of the United 
States. This circumstance will soon render an 
established line of national jurisdiction absolutely 
necessary. 

Should there be anything within my power 
which will give aid to the Government on this 
Qccasion, you will please to command me. 

I am, sir, with sentiments of sincere respect, 
your most humble servant, 

JAS. SULLIVAN. 
. Hon. James Mapison. 


Mr. Gore to the Secretary of State. 


Lonvon, October 6, 1802. 


Sır: I have the honor to acknowledge the re- 
ceipt of your seyeral letters to Mr. King, under 
the following dates, viz: 8th June, 20th, 23d, and 
26th of July, and 23d of August; the latter by 
Mr. Brent: all of which came to hand since his 
absence from this place. That of June 8th, cov- 
ering commission and instructions to this gentle- 
man to adjust whatever remains to be decided in 
relation to the boundaries between the United 
States and the British Government, was received, 
and forwarded to him before he left Harwich. 

According to his desire, and with a view to ex- 
pedite the business, I requested an interview of 
Lord Hawkesbury, for the purpose of making to 
him such communications on this subject as 
might enable him to enter on the negotiation with 
effect, on the return of Mr. King. After having 
opened the business at our first meeting, he re- 
quested it might lay over until Mr. Hammond, 
the under Secretary of State,should come from the 
seaside, where he then was for his health, to afford 
him an opportunity of conferring with this gen- 
tleman, who was much acquainted with the busi- 
ness to which the communication referred. On 
Mr. Hammond’s arrival, I saw Lord Hawkesbury, 
and, with the map of the St. Croix, as reported 
by the Commissioners under the fifth article of 
the Treaty of 1794,and Arrowsmith’s map of the 
United States, endeavored to trace out the bound- 
aries that were still requisite to explain to him 
the views of the President, and to impress on his 
mind the reasonableness and justice thereof, in 
regard to the British nation. He appeared dis- 
posed to accede to the propositions, so far as they 
relate to the boundary line through the Passama- 
quoddy, the mode suggested of adjusting that be- 
tween the United States and New Brunswick, 
and fixing the point intended in the Treaty of 
1783, by the northwest angle of Nova Scotia, and 
establishing the boundary between such point and 
the northwesternmost head of Connecticut river. 
It is, however, to be understood, that the disposi- 
tion manifested by his lordship was founded on 


the belief that, on inquiry, he should find the 
islands in Passamaquoddy bay to have been pos- 
sessed by, and to belong to, the respective nations 
as the proposed line would place them; and that, 
on further reflection,no insurmountable objection 
should occur to the plan proposed for running the 
other lines and fixing the point referred to. On 
these subjects, he doubtless intends to consult 
with Colonel Barclay, the British Commissioner 
for ascertaining the St. Croix, who is now in 
some part of Great Britain, and who is expected 
in London early in the Winter. On that part of 
the boundary which is to connect the northwest 
point of the Lake of the Woods with the Missis- 
sippi, he observed that it was evidently the inten- 
tion of the Treaty of Peace that both nations 
should have access to, and enjoy the free use of 
that river; and he doubtless meant that this ac- 
cess should be to each nation through their own 
territories. He remarked, that commissions, which 
I had proposed for ascertaining the relation of 
the Lake of the Woods and the Mississippi, if 
any doubt remained on this head, and running 
the line between these two waters, according to 
your proposition, might establish such a boundary 
as would secure to each nation this object. -To 
the remark I made no reply, other than by obsery- 
ing that the line suggested was what naturally 
seemed to be demanded by just interpretation, 
where such a mistake had happened, as was herein 
supposed; but this I did, however, chiefly with a 
view of not assenting to his proposal, and in a 
manner rather declining than courting the discus- 
sion. It will probably be persisted in; and Imuch 
doubt if the Government will be inclined to adjust 
any boundary in this quarter, that has not the 
right desired for its basis. 

I have considered it important to apprize you 
of the view entertained by the British Govern- 
ment in this respect, that the President may have 
an opportunity, if he should choose, to forward 
Mr. King any instructions relative to the bound- 
ary in question, The papers marked A, herewith 
enclosed, are copies of the notes that passed from 
me to Lord Hawkesbury, and minutes of the pro- 
posals made him in conversation, and traced out 
on the maps before mentioned, and of his note in 
reply. These, with the above detail of what 
passed in conversation, will communicate to you 
all that has been, or probably will be, done on 
this subject, before Mr. King’s return, which may 
be expected in November, and doubtless before 
Lord Hawkesbury will have an opportunity of 
consulting the persons alluded to in his note. 

Your letter of 20th July, with the enclosed copy 
of the letter of the Secretary of the Treasury to 
the Comptroller, respecting the portages, or car- 
rying places, and the exemption from duty of small 
vessels trading between the northern and north- 
western boundaries, came to hand on the 10th of 
September, and I lost no time in stating their 
contents to Lord Hawkesbury in a note, (copy 
whereof is herewith enclosed.) in order to rebut 
any argument in favor of the pretensions of the 
British traders, from a supposed acquiescence on 
the part of the Government of the United States 
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and to insist on such a construction of the terms, 
portages, and carrying places, as might comport 
with the safety of the revenue of the United States, 
and the interest of their citizens. I afterwards 
had a conference with him on this subject, in 
which he acceded to the construction contained 
in my note; and, as to the tonnage duty, he said 
it certainly merited, and should receive, all due 
consideration. 

I have the honor to be, with great consideration 
and respect, sir, your obedient and humble servant, 

C. GORE. 


Mr. Gore to Lord Hawkesbury. 


Great CUMBERLAND PLACE, 
August 24, 1802. 


Mr. Gore presents his compliments to Lord 
Hawkesbury, and has the honor to inform him 
that, since the departure of Mr. King, he has re- 
ceived for this gentleman instructions and a full 
power from the President of the United States, to 
adjust, by amicable negotiation, with the Govern- 
ment of His Britannic Majesty, whatever re- 
mains unsettled as to the boundaries between the 
territories of the two nations. 

Mr. Gore takes the liberty of proposing to his 
Lordship to communicate to him, whenever he 
shall be at leisure to attend thereto, the views of 
the President of the United States, in order that 
his Lordship may give to the subject such con- 
sideration as he shall think its importance re- 
quires; and that, having a distinct knowledge 
thereof, his Lordship may, on the return of Mr. 
King, be enabled to concur in such measures for 
defining and settling the boundary lines between 
the two countries,as shall appear most conducive 
to their mutual interests and future harmony. 

Mr. Gore flatters himself that Lord Hawkes- 
bury will see, in this proposal of the President, a 
new proof of the sincere and earnest desire of the 
Government of the United States to live in friend- 
ship with that of His Britannic Majesty, inas- 
much as it invites to an adjustment, by amicable 
negotiation, of not only whatever may now be 
the occasion of inquietude between. the parties, 
but also of everything, as far as can be foreseen, 
which may interrupt in future that good under- 
standing so essential to the interests and happi- 
ness of both nations. 


Mr. Gore to Lord Hawkesbury. 


Great CumBERLAND PLACE, 
September 22, 1802. 

Mr. Gore presents his compliments to Lord 
Hawkesbury, and has the honor to inform him 
that the President of the United States, ever de- 
sirous to continue uninterrupted the harmony so 
happily subsisting between the Government of 
said States and that of His Britannic Majesty, 
and by a constant vigilance and unremitted atten- 
tion to every circumstance that might havea ten- 
dency, however remote, to disturb the same, in 
order to prevent its effect by such seasonable in- 
terposition as the occasion may require, has given 


directions that it should be represented to His 
Majesty’s Government, that certain traders, sub- 
jects of His Britannic Majesty, have set up pre- 
tensions to transport goods and merchandise. free 
of duty, through certain rivers, and over tracts of 
country, in the northwestern parts of the United 
States, and entirely within their jurisdiction, un- 
der the clause of the third article of the Treaty 
of Amity, Commerce, and Navigation, between 
the said United States and His Britannic Majesty, 
which provides “that no duties shall be payable 
on any goods which shall merely be carried over 
any of the portages, or carrying places, on either 
side, for the purpose of being immediately re- 
embarked, and carried to some other place or 
places.” : . 

Mr. Gore flatters himself that, if his Lordship 
should take the trouble to look into the article re- 
ferred to, he will see that such claims derive no 
support from the most liberal construction of the 
terms relied on, namely, the right to carry goods, 
exempt from duty, “over portages or carrying 
places ;” and that these words, so used, can never 
intend other cases than where the waters forming 
a boundary between the parties become unnavi- 
gable, and where a transit by land is thence re- 
quired and resorted to, in order to re-enter the 
common waters where they are again navigable. 

While the United States are actuated by the 
most sincere and earnest desire to give every 
facility to the trade and commerce of the subjects 
of His Britannic Majesty, not inconsistent with a 
due regard to the rights of their own citizens, 
and the safety of their revenue, they have been 
obliged to resist, as incompatible with these, pre- 
tensions so unauthorized, and must speedily make 
such regulations in this respect, as the security of 
their public revenue renders indispensable; not, 
however, interfering, in the smallest degree, with 
the rights of His Britannic Majesty’s subjects, 
under the stipulations of said treaty, which will 
always be held sacred by the Government of the 
United States. 

Mr. Gore has also the honor, according to the 
instructions of his Government, to represent to 
Lord Hawkesbury, that the United States, with 
a view to render the intercourse as convenient 
and free as possible to their citizens and the sub- 
jects of His Britannic Majesty living in the north 
and northwestern boundaries of said States, and 
in the British provinces of Upper and Lower 
Canada, and thereby promote a good understand- 
ing between the inhabitants thereof, by removing 
all impositions on the vessels of either trading 
there, at their last session passed an act to exempt 
from: tonnage duty all vessels, whether British or 
American, not above fifty tons burden, trading 
between the ports of the northern and northwest- 
ern boundaries of the United States, and the Brit- 
ish provinces of Upper and Lower Canada. 

He is-also directed further to represent to His 
Majesty’s Government, that vessels of the United 
States, in the British ports, within the same 
waters, are subject to a duty of six cents per ton. 
The disposition manifested by His Majesty’s Gov- 
ernment to concur in equalising the situation of 
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vessels..of the two-countries, and to do it rather 
by abolishing than assimilating the duties on 
them, raises: an expectation, on the part of the 
President of the United States, that HisMajesty’s 
Government will be disposed to place vessels be- 
longing to citizens.of -said States, in such British 
ports, on an equality, with those of the subjects of 
His Majesty in the-ports of the United. States 
within said waters. ee ` 


. Mr. Gore to Lord Hawkesbury. ` 

GREAT CUMBERLAND PLACE, 
AN September 28, 1802. 
„Mr. Gore presents his compliments to Lord 
Hawkesbury, and has the. honor to transmit, here- 
with enclosed, minutes of what. he took the-liberty 
to suggest, in conversation with his Lordship this 
morning, relative to the unascertained boundaries 
between the United States and the possessions of 
His Britannic Majesty. 

Mr. Gore requests his Lordship will please to 
consider them, conformably to his declaration 
then personally made to his Lordship, as intended 
to afford a general idea of the views of the Presi- 
dent of the United States on the subject to which 
they relate, rather than containing proposals not 
liable to modification, at the will of the American 
Government, or its representative; it being dis- 
tinctly understood: that the same may be altered 
as reflection shall: suggest to.Mr. King, or any 
other person to whom the negotiation may be 
committed at a future day, should it not:.be fin- 
ished by.this gentleman in the ensuing Winter, 
of which, however, Mr. Gore will not permit him- 
self to doubt, as so many reasons concur to evince 
the fitness of the present time for adjusting and 
establishing, for the mutual benefit of the parties, 
the boundaries referred to; which, being left open 
and unsettled until, as the natural and almost in- 
evitable consequence of such a state of things, 
private gain and individual passion shall inter- 
mingle themselves in the question, will prove the 
most fruitful source of difference and misunder- 
standing between. two nations : whose essential 
interests demand the most amicable and friendly 
intercourse. ; por 


MINUTES, &c. 

Boundaries from the mouth of the St. Croix, through 
the Bay of Passamaquoddy, and to the Atlantic 
ocean. $ r 
Beginning in the middle of the river St. Croix, 

at its mouth; thence, direct to the channel be- 

tween Pleasant point and Deer island on the east 
and north, and Moose island and Campo Bello on 
the west and south, and round the northeastern 
point of Campo Bello island, to the Bay of 
Fundy. 


Boundaries between the United States and New 
Brunswick. 

In tracing and establishing the boundary be- 
tween the United States and New Brunswick, 
there may be some question what are the high- 
lands intended by the Treaty of Peace? 

Sth Con. 2d Sus.—40 


To run the line from the source of the St. Croix, 
and fix the point. at which it is to terminate, no 
mode more proper.seems to suggest itself than 
that of instituting a commission, and appointing 
Commissioners, as in the fifth article of the treaty 
of 1794; the report of whom to ascertain and es- 


tablish this part of the boundary, as in the second. 


article of the treaty of 1783, haying. due regard. to 
the idea that the line ought to.terminate on the 


ground dividing the rivers falling into the At-. 
lantic from those emptying themselves into the” 


St. Lawrence. 


The same Commissioners may be authorized. 
to substitute for the description of the boundary; 


between the point so fixed and the northwestern- 
most head of Connecticut river, a line drawn 
along the said highlands, with such réferénce to 
intermediate sources of rivers by straight lines, as 
will admit of easy and accurate ‘execution: here- 
after, and best comport with the apparent inten-. 
tions of the treaty of 1783. 


Boundary from the Lake of the Woods to the Mis- 
sissippi. 

The second article of the treaty of 1783, sup- 

poses that the most northwestern point. of the 

Lake of the Woods may be connected with the 


Mississippi, by running a line due west from that. 
point, and that a line so drawn would intersect. 


that river. 

` The highest source of the Mississippi is now 
supposed to be south of the Lake of the Woods, 
and consequently a line due west from its north- 
west point will not touch any part of said river. 

If this be true, some provision is necessary to 
complete the boundary of the United States and 
the British possessions in this quarter, by amend- 
ing the second article of the treaty of 1783 in that 
respect, according to: the stipulations of the fourth 
article of the treaty of 1794. 

Supposing the most northern branch of the 
source of the Mississippi to be south of the Lake 
of the Woods, as seems now to be understood, it 
is suggested, as consistent with justice and the mu- 
tual convenience of the parties, to establish the 
boundary of the United States in this quarter, by a 
line running from that source of the Mississippi 
which is nearest to the Lake of the Woods, and 
striking it westwardly, as a tangent, and from the 
point touched along the watermark of the lake to 
its most northwestern point, at which it will meet 
the line running through the lake. 

Commissioners might be appointed to ascertain 
the local relation of the Mississippi to the Lake 
of the Woods, and, if as was supposed by the 
Treaty of Peace, to run the line there agreed on. 
But if the relative situation of these two waters 
be as now believed, to establish the boundary by 
running a line as above described. 


*,* To the original were added the second arti- 
cle of the definitive Treaty of Peace of 1783; the 
fourth article of the Treaty of Amity, Commerce 
and Navigation, &c. of 1794, (both which articles 
relate to the boundaries;) and the following 
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2 Extract from-Mackenzie’s voyage. 

~The Lake of the Woods is in latitude 49° 37’ 
north, and longitude 94° 31’ west. Ch Me 

“ The northernmost branch of the source of the 
Mississippi is in latitude 47° 38’ north, and longi- 
tude 95° 6’ west, ascertained by Mr. Thomson, 
astronomer to the Northwest Company, who was 
sent expressly for that purpose in the spring of 
1798. He,in thesame year, determined the north- 
ern bend of thé Missouri to be in latitude 47° 32 
north, longitude 101° 25’ west ; ‘so that, if the Mis- 
souri were even to be considered as the Mississip- 
pi, no western line could strike it.”—History of 
the Fur Trade, page 85. 


Lord Hawkesbury to Mr. Gore. 
Downing STREET, Oct. 4, 1802. 


Lord Hawkesbury: presents his compliments: to 
Mr. Gore, and has the honor to acknowledge the 
receipt of his note of the 28th ultimo, together with 
the minutes which were enclosed in it. 
-Fiord Hawkesbury is fully sensible of the expe- 
diency of adjusting, by some definitive arrange- 
ment, the several points to which those minutes 
_xefer, and will be ready to enter intoa negotiation 
for: that purpose either with Mr. Gore or Mr. 
King, within as short a period as the circum- 
stances of the case will conveniently admit. In 
the mean time. it may perhaps be necessary for 
Lord Hawkesbury to obtain information from per- 
sons in the country on some of. the subjects which 
are likely to be brotight into discussion. But Mr. 
Gore may be assured.that Lord Hawkesbury is 
desirous of avoiding any unnecessary delay, and 
that he will feel the sincerest disposition to termi- 
nate the negotiation in sucha manner as may be 
reciprocally advantageous both to Great Britain 
and to the United States, as may tend, by remov- 
ing all causes of future dispute, to improve and 
conciliate the harmony and good understanding 
which so happily subsists between the two coun- 
tries, and which are so essential to their several 
interests. and prosperity. 


Extract—The Secretary of State to Rufus King, dated 


DEPARTMENT or STATE, 
, December 16, 1802. 
By the communications of the 6th day of Octo- 
ber, received from Mr. Gore, it appears that the 
proposition for adjusting the boundary in the 
northwest corner of the United States is not rel- 
ished by the British Government. The propo- 
sition was considered by the President as a lib- 
eral one, inasmuch ‘as the more obvious remedy 


for the error of the treaty would have been by a } 


line running due north from the most northern 
source of the Mississippi, and intersecting the line 
running due west from the Lake of the Woods; 
and inasmuch as the branch leading nearest the 


Lake of the Woods may not be the longest or} 


most navigable one, and may consequently favor 
the wish. of the British Government to have ac- 
cess to the latter. The proposition, for these rea- 
sons, would not have been made but from a desire to 


take advantage of the present friendly dispositions 
of the parties for the purpose of closing all ques- 
tions of boundary between them. As it is not 
probable, however, that the settlement of this par- 
ticular boundary will for some time be material, 
and as the adjustment proposed is not viewed by 
the British Government in the same light as by the 


President, it is thought proper that it should not 


for the present be pursued; and that the other 
questions of boundary should be adjusted with as 
little delay as possible. In the meantime, further 
information with respect to the head waters of 
the. Mississippi, and the country connected with 
them, may be sought by both parties; it being 
understood that the United States will be as free 
to be guided by the result of such inquiries, in any 
future negotiation, as if the proposition above refèr- 
red to had never beeh made by them. Should it 
be mest agreeable to the British Government to 
have an early survey instituted, with a view to a 


: proper boundary,in this case, the President au- 


thorizes you to concur in such an arrangement. 


Mr. King to the Secretary of State. 

i Lonnon, February 28, 1803." 

Sir: I have. duly received your letters of 16th 
and 23d December. By Lord Hawkesbury’s de- 
sire, I have conferred with Colonel Barclay re- 
specting the continuation of the boundary through 
the bay of Passamaquoddy, who has made no ob- 
jection to the line we have proposed, though he 
appears to think that it would be improper to cede 
tous the island of Campo Bello, unless the cession 
should be desired by its inhabitants. No objec- 
tion has been made to our title to Moose island ; 
and at present I foresee nothing to impede aset- 
tlement of this boundary, except the difficulty of 
engaging the Minister to bestow upon the subject 
sufficient time to understand it. With regard. to 
the line between the source of the St. Croix and 
the northwest corner of Nova Scotia, I have no 
‘reason to suppose, there will be any objection to 
its being ascertained in the way we have pro- 
posed. Not having been able to fix the attention 
of Lord Hawkesbury upon the subject, Iam not 
able to give you any information concerning the 
line between the northwest corner of Nova Sco- 
tia and the head of Connecticut river, or between 
the Lake of the Woods and the Mississippi. 

With perfect respect and esteem, I have the 
honor to be, sir, your obedient and faithful servant, 

i `- RUFUS KING. 


Mr. King to the Secretary of State. 
Lonvon, May 13, 1803. 

Sır: I have the honor to transmit herewith the 
convention which I yesterday signed, in tripli 
cate, with Lord Hawkesbury, relative to .our 
boundaries. 

The convention does not vary anything mate- 
rial from the tenor of my instructions. The line 
through the bay of Passamaquoddy secures our 
interest in that quarter. The provision for run- 
ning, instead of describing, the line between the 
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northwest:corner of. Nova Scotia and the source 
of the Connecticut ‘river has been inserted, as 
well on ‘account of the. progress of the British set- 
tlements towards the source of the Connecticut, 


as of the difficulty: in agreeing upon any new. 
description of the manner of running this line, 


without more exact information than is at present 
possessed of the geography: of the country.. | 
The source of the Mississippi nearest-to the Lake 
of the Woods, according. to. McKenzie’s report, 
will be found about twenty-nine miles to the west- 
ward of.any part of that lake, which is repre- 
sented to be nearly circular. Hence,a direct line 


between ‘the northwesternmost. part of the lake, 


and the nearest source of the Mississippi, which is 
preferred by this Government, has appeared to me 
equally advantageous with the lines we had pro- 
posed. : 

With. respect and esteem, I have the honor to 
be, sir, &c. ; RUFUS KING. -` 


Report of the Committee. of the Senate on the fore- 
going Convention. ` 

My. Adams, from the committee to whom the 
treaty with Great Britain, signed at London, on 
the 12th of May, 1803, was referred, reported 
thereon, as follows: — - 

That, from the information they have obtained, 
they are satisfied that the said treaty was drawn 
up by Mr. King three weeks before the signature 
of the treaty with the French Republic of the 
30th of April, and signed by Lord Hawkesbury, 
without the alteration of a word; and that it had, 
in the intention of our’ Minister, no reference 
whatsoever tothe said treaty with the French 
Republic, inasmuch as he had no knowledge of 
its existence. But, not having the means of as- 
certaining the precise northern limits of Louisi- 
ana, as ceded to the United States, the committee 
can give no opinion whether the line to be drawn, 
by virtue of the third article of the said treaty 
“with Great Britain, would interfere with the said 
northern limits of Louisiana or not. 


[The following papers were communicated to 
the Senate with the foregoing report. ] 


Mr. Adams to the Secretary of State. 
i DEcEmBER 16, 1803. 


Sir: Some difficulty having arisen in the Sen- 
ate, in considering the expediency of advising and 
consenting to the ratification of the Treaty of 
Limits between the United States and Great 
Britain, signed on the 12th of May, 1803, a com- 
mittee of that body has been appointed to inquire 
and report upon the subject. 

The difficulty arises from the circumstance that 
the treaty with the French Republic, containing 
the cession of Louisiana, was signed on the 30th 
of April, 1803, twelve days earlier than that with 
Great Britain; and some apprehension is enter- 
tained that the boundary line, contemplated in 
the third [fifth] article of the latter, may, by 
a possible {future construction, be pretended to 


operate asa limitation to the claims of territory 


acquired by the United States in. the former of 


these instruments. : l 
But.as the ratification, if it can be effected with- 
out unnecessary delay, is a desirable object, it has 
occurred to the committee that Mr. King may 
possibly have it in his power to give information 
which might remove the‘obstacle. I have, there- 
fore, in behalf of the committee, to ask whether, 
from any information ‘in’ possession of: yonr De- 
partment, or which may. be: obtained, in-such 
manner as you may deem expedient,.it.can be as- 
certained whether the third article of the treat 
with Great Britain was concluded with any ref- 
erence whatsoever to-that with the French 
public, or with any right or claim which the U 
ted States have acquired by it. |” ae 
I am, with much respect, sir, your very humble 
and obedient servant, i Me 
JOHN QUINCY ADAMS. | 
The SECRETARY or STATE. i 


The Secretary of State to Mr. Adams. 


December 16, 1803. 
Sir: Having transmitted to Mr. King the in- 
quiry contained in your letter of ——, I have re- 
ceived the answer, of which a copy is enclosed. 
The Office of State possesses no further informa- 
tion on the particular point in question with the 
committee. wera ee 
With great'respect, I have the honor to be, sir, 

your most obedient, humble servant, __ 
i JAMES MADISON. 


Rufus King to the Secretary of State. 


New York, Dec. 9, 1803. 
Sir: The draught of the Convention with Great 
Britain respecting boundaries, having been settled 
in previous conferences, was drawn up and sent 
by me to Lord Hawkesbury on the 11th of April; 
on the 12th of May the Convention was signed, 
without the alteration of a word of the original 
draught; and, on the 15th of May, the letter of 
Messrs. Livingston, and Monroe, (a copy of which 
was annexed to my No. 100,) announcing the 
treaty of cession with France, was received 
and communicated by me to Lord Hawkesbury. 
Atthe date of the signature of the Convention 
with Great Britain, I had no knowledge of the 
treaty with France; and have reason to be satis- 
fied that Lord Hawkesbury was equally unin- 
formed of it. Itresults, that the Convention with 
Great Britain was concluded without any refer- 
ence whatsoever to the treaty of cession with 

France. 

With perfect respect and esteem, I have the 

honor to be, your most obedient faithful servant. 

RUFUS KING. 


[The following resolution was passed by the Senate.] 
: In Senate U.S. Feb. 9, 1804. 
Resolved, unanimously, That the Senate do ad- 
vise and consent to the ratification of the Conven- 
tion between the United States and His Britannic 
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Majesty, for fixing the boundaries between the 
United States and great Britain, concluded at 
London, May 12, 1803, with the exception of the 
fifth article. at 


MOROCCO. 


> [Communicated to the Senate, November 4, 1803.] 


To the Senate and House of 
Representatives of the United States : 

By the copy, now communicated, of a letter 
‘from Captain Bainbridge, of the “Philadelphia 
‘frigate, to our Cozsul at Gibraltar, you will learn 
that an act of hostility has been committed ona 
merchant vessel of the United States, by an armed 
ship of the Emperor of Morocco. This conduct 
on the part of that Power, is without cause and 
without explanation. Itis fortunate that Captain 
Bainbridge fell in with and took the capturing ves- 
sel and her prize. And-I-have the satisfaction to 
inform. you, that, about the date of thisransaction, 
such a force would be arriving in the neighborhood 
of Gibraltar, both from the East and West, as leaves 
dess to be feared for our commerce, from the sud- 
denness of the aggression. 
` On the 4th September, the Constitution frigate, 
Captain Preble, with Mr. Lear on board, was within 
two days sail of Gibraltar, where the Philadelphia 
would then be arrived with her prize, and such ex- 
planations would probably be instituted as the 
state of things required, and as might, perhaps, ar- 
rest the progress of hostilities. : 

In the meanwhile itis for Congress to consider 
the provisional authorities which may be neces- 
sary to restrain the depredations of this Power, 
should they be continued. 

TH. JEFFERSON. 

Novemser 4, 1803. 


U. S. Fricars PHILADELPHIA, 
East of Malaga about ten miles. 
August 29, 1803. 

Dear Sir: I wrote you from Gibraltar on the 
24th instant, mentioning that we should sail the 
next morning for Malta. 

Hearing at the Rock that two Tripolitans were 
off Cape de Gatt, made me proceed with all expe- 
dition to examine that part of the Spanish coast. 
On the 26th, it blowing very fresh, at 8 P, M. be- 
ing nearly up with Cape de Gatt, fell in with a 
ship carrying only her foresail, which had a brig 
in company, under the samesail. It being night, 
and her guns housed, prevented an immediate dis- 
covery of her being a cruiser. After hailing for 
some time, found that she was a vessel of war from 
Barbary. On which information, I caused her 
boat to be sent on board the frigate Philadelphia, 
‘with her passports, from which I discovered that 
she was a cruiser belonging to the Emperor of 
Morocco, called Meshboha, commanded by Ibra- 
ham: Subrarez, mounting twenty-two guns, and 
manned with-one hundred men. By not making 
ourselves known to the officer who came on board, 


he confessed that the brig in company was an 
American, and had been with them three or four 
days; was bound tosome port in Spain; had been 
boarded by them, but nor detained. The low sail 
the brig was under induced me to suspect that they 
had captured her, notwithstanding their having 
your passport, which it must appear from the se- 
quel was only obtained to protect them against the 
American ships of war. I sent my first lieutenant 
on board, to examine if they had any American 
prisoners. On his attempting to execute my or- 
ders, he was prevented by the captain of the cruiser. 
This increased my suspicion, and I sent a boat 
with armed men to enforce my intentions. After 
they were on board, they found Captain Richard 
Bowen, of the Amerivan brig Celia, owned by Mr. 
Amasa Thayer, of Boston, and several of his crew, 
who were taken the 17th instant from Barcelona, 
bound to Malaga, within two or three leagues of 
the Spanish shore, and about twenty-five miles to 
the eastward of Malaga. The captain and crew 
they had confined below deck, which they always 
did when speaking a vessel. After making this 
discovery, I instantly ordered all the Moorish offi- 
cers on board the frigate, for had. no hesitation 
in capturing her after such proceeding on their 
part, and violation of the faith of passports, which 
ought to be sacred. Owing to the high wind and 
sea, it took me the greatest part of the night to get 
the prisoners on board, and man the prize; which 
detention occasioned losing sight of the brig. The 
following morning, discovering many vessels in 
divers directions, the day was spent by the frigate 
and prize in chasing to find the captured brig 
About 4 P. M. made her coming round the Cape 
de Gatt from the eastward, standing close in shore 
for Almeira bay, owing to the wind being very 
resh. We were going-slow in approaching her: 
the greatest exertions were made by Lieutenant 
Cox, in towing androwing the prize. Fortunately, 
the wind increased in the evening, and we recap- 
tured her at 12 o’clock at night. ‘I'he Moors con- 
fessed that they came out for the sole purpose of 
capturing Americans to besent to Tangier. I have 


.| reecived a paper from them, written in Moorish, 


which they say is their authority from the Govern- 
or of Tangier for so doing. Ienclose this tu John 
Gavine, Esq., with a particular request to have it 
safely conveyed to you, that you may be informed 
of the circumstances, and act accordingly. I be- 
lieve the Governor of Tangier is much disposed 
for hostilities with the United States: the Moor- 
ish prisoners accuse him as the sole cause of their 
present situation. I sincerely hope that this cap- 
ture may be productive of good effect to the Uni- 
ted States with the Emperor. who may be assured 
that if he unjustly goes to war with the United 
States he will lose every large cruiser he has; and 
God grant that it may not in the least prove a dis- 
advantage to you. My officers and self have made 
ita marked point to treat the prisoners not only 
with the lenity that is due from humanity, but 
with particular attention to civility, to impress on 
their minds a favorable opinion of the American 
character. That you may receive this information 
as early as possible, I despatch my boat on shore 
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at Malaga, to request W. Kirkpatrick, Esq. Con- 


sul, to forward it by express to Gibraltar. I'shall. 


be extremely anxious to hear from you, as also for 


the arrival of Commodore Preble, to receive his- 


instructions relative to.the captured ships. Iam 
bound to Gibraltar bay with the prize, but am fear- 
ful that we shall be detained for want of an east- 
wardly wind. Iam, &c. No Te 
` WM. BAINBRIDGE. 


[Communicated to the Senate, December 5, 1803.] 


To the Senate and House of 
Representatives of the United States : 

I have the satisfaction to inform you that the 
act.of hostility mentioned in my Message of the 
4th of November, to have been:committed by a 
cruiser of the Emperor of Morocco on a vessel of 
the United States, has been disavowed by the Em- 
peror. All differences in consequence thereof have 
been amicably adjusted, and the Treaty of 1786 be- 
tween this country and that has been recognised 
and confirmed by the Emperor, cach party restor- 
ing to the other what had been detained or taken. 
I enclose the Emperor’s orders given on this oc- 
casion. 

The conduct of our officers, generally, who have 
had a part in these transactions, has merited entire 
approbation. The temperate and correct. course 
pursued by our Consul, Mr. Simpson, the prompt- 
itude and energy of Commodore Preble, the effica- 
cious co-operation of Captains Rodgers and Camp- 
bell of the returning squadron, the proper decision 
of Captain Bainbridge, that a vessel which had 
committed an open hostility was of right to be de- 
tained for inquiry and consideration, and the gen- 
eral. zeal of the other officers and men, are hon- 
orable facts which I make known with pleasure. 
And to these I add, what was indeed transacted 
in another quarter, the gallant enterprise of Cap- 
tain Rodgers, in destroying, on the coast of Tripoli, 
a corvette of that Power of twenty-two guns. I 
recommend to the consideration. of Congress a 
just indemnification for the interests acquired by 
the captors of the Mishouda and Mirboha, yielded 
by them for the public accommodation. 

TH. JEFFERSON. 


Decemser 5, 1803. 


[{Translation.] 


Praise be given to God alone. May God be 
propitious to our master Mahometand to his family. 
Know all those who shall see this noble writing 
—all our governors—those encharged with our 
affairs, and captains of our vessels, that the Amer- 
jean nation are still, as they were, in peace and 
friendship with our person exalted by God. 
Their vessels are safe both at sea and in port, 
and so are their merchants; and you are not to 
disturb the peace between us and them. What 
has happened with their and our vessels, has only 
been an affair among the vessels; but the said 
nation continues respected as they were with us, 
and under all security, and equally so their vessels. 
Wherefore, we hereby order that all those of 


our governors; those charged with the command 
of our ports, and captains of our vessels who shall 
see- this writing, that they act in all respects for the. 
fulfilment of this order, and that they do not de- 
viate therefrom; those who shall contravene it 
will be punished with a severe punishment. 
This order was given on the 21st Chemadi, the 
second in the year 1218, (9th October, 1803.) and 
at last we are in peace and friendship with the said, 
American nation, as our father (to whom God be 
merciful,) was, according to the Treaty made on: 
the first day of Rhamadan, in the year 1200. ` 
The original of the foregoing was translated, 
from Arabic to Spanish by Don Manuel de Bac-. 
cas, and from Spanish to English by 
l JAMES SIMPSON. 

Certified at Tangier, October 15, 1803. 


[Translation.] E 

Praise be given to the only God. - May God be. 
propitious to our master Mahometand to his family. 

Our servant the Governor Ben Abdel Sadak, 
and all officersof our port of Mogadore: May God 
assist you. Peace, with the mercy and blessing of 
God, be with you. 

Now know ye, that the Almighty: having re- 
conciled what had happened with the American 
nation because of the acts of the vessels, and that 
we are now, as we were before, with them in 
peace and friendship, as setiled with our father, 
(to whom God be merciful!)—Take care—take 
care’that none of you do anything against them, 
or-show them any disrespect or disregard, for 
they are, as they were, in friendship and in peace, 
and we have increased our regard for them in 
consequence of the friendship they have mani- 
fested to our person, which God has exalted. 
And we order that you be careful and diligent in 
all their concerns. and we order that you do well 
with their vessels and with their merchants. 
Peace be with you all. 

October 11, 1803. 

The original of the foregoing was translated 
from the Arabic to Spanish hy Don Manuel de 
Baccas, and from Spanish to English by 

JAMES SIMPSON, 

Certified at Tangier, October 17, 1803. 


IMPRESSMENT OF AMERICAN SEAMEN. 


[Communicated to Congress, December 5, 1803.] 


To the Senate of the United States: 

In compliance with the desire of the Senate, 
expressed in their resolution of the 22d November, 
on the impressment of seamen in the service of 
the United States by the agents of foreign nations, 
I now lay before the Senate a letter from the Sec- 
retary of State, with a specification of the cases 
of which information has been received. 

TH. JEFFERSON. 

Decemper 5, 1803. 
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“Department of State, Dec 2, 1803, 
$m: Agreeably to a resolution of the Senate, 
passed on the 22d of last month, requesting the 
President of the United States to cause to be laid 
before them-such information as may have been 
received relative to the violation of the flag of the 
United States, or to the impressment of any sea- 
men in the service of the United States, by the 
agents of any foreign nation, I do myself the 
honor to transmit to you the enclosed abstract of 
impressments of persons belonging to American 
vessels, which, with the annexed extracts from 
the letters of some of our agents abroad, comprises 
all the information on the subject that has been 
received by this Department since the report to 
Congress, at its last session, relative to seamen. 
To the first mentioned. document I have added a 
summary showing the number of citizens of the 
United States impressed and distinguishing those 
who had protections as citizens; those who are 
stated:to be natives of the British dominions, and 
not stated to be naturalized as citizens; and those 
of all other countries; who are not equally stated 
to have been naturalized inthe United States: 

-i Another source of injury to our neutral naviga- 
tion has taken place in the blockade of Guada- 
loupe and Martinique, as notified in the annexed 
letter from Mr. Barclay, Consul General of His 
Britannic Majesty for the Eastern States. 

. Besides the above, 1 have received no official 
information of any material violations of our flag | 
during the present European war, except in the 
recent aggressions of the Emperor of Morocco. 

- With very high respect, I have the honor to be, 
sir, your most obedient servant, - ; 

: JAMES MADISON. 

: The Presipent of the United States. 


7 [The abstract of names isomitted.. But the fol- f 


lowing isa summary of impressments by the Bri- 
tish from American vessels :] 


DEPARTMENT OF STATE, 

pi Š December 2, 1803. 
_ Forty-three impressments of citizens of the Uni- 
ted States appear to have been. made, of whom 
twelve had protections. j 

Ten of natives of: the- British dominions, and 
not stated to be naturalized as American citizens; 
and 
-< Peventeen ofall other countries, who are not 
stated to have been naturalized in tbe United 
States, : 


Summary of Impressments by the agents of other Pow- 
a “ers, from American vessels. E 

Two by the agents of France. - 

fie by-the agents of the Batavian Republic. 


Jetter from James Maury, Esq., Consul of 
States at Liverpool, to the Secretary of 


Marcu 24, 1803. 


rite to you on the 25th 
: al war has occa- 


Thà 
ultimo, since 


sioned-a great press for seamen. Many of ours, 
confident, as Isuppose, in the continuance of peace, 
had not taken the caution, before leaving home, 
to be furnished with regular documents of citizen~ 
ship, which exposes them to impressment.” 


Extract of a letter from John Fox, Esq, Consul of the 
United States at Falmouth, to the Secretary of State. 


May 14, 1803. 


« The impress is very severe. The citizens of 
the United States are not molested; twoor three, 
without protections, and on board British ships, 
have been taken. I have made application for 
their release, but it is necessary that the seamen 
should bring certificates of their citizenship with 
them, otherwise they will run great risk of being 
impressed.” 


Extract of a letter from Wm. Savage, Esq., agent of 
the United States, for the relief. and protection of 
their seamen at Jamaica, to the Secretary of State, 


aosta June 25, 1803. 

“here has been dhot press throughout this 
island. In this portabout sixty seamen have been 
taken out of American vessels; immediately-after 
which, I made application to the Admiral, who 
liberated the American citizens. Some few ves- 
sels on the north side have lost their men, and 
have experienced distress from the measure. The 
names of the persons impressed I have a minute 
of, and on the arrival of the frigates, in which 
they are, I shall make application for their dis- 
charge.” 


Copy, of a letter from Thomas Barclay, Esq., Consul 
General of His Britannic Majesty for the Eastern 
States of the United States, to the Secretary. of State. 


OCTOBER 20, 1803; 
Sır: I have the honor to enclose you the copy 
of a letter which I yesterday received from Com- 
modore Hood, Commander-in-Chief of His Majes- 
ty’s ships of war on the windward station, notify- 
ing the blockade of the islands of Martinique and 
Guadaloupe by the squadron under his command. 

.I have the honor, &c. 
THOMAS BARCLAY. 


CENTAUR, OFF MARTINQUE, 
a July 25, 1803. 
Sim: I beg you will have the goodness to ac- 
quaint the American Government, and agents of 
neutral nations, theislands of Martinique and Guad- 
aloupe are, and have been, blockaded by detach- 
ments of His Majesty’s squadron, under my.com- 
mand, since the 17th June last, that they. may 
have no plea for attempting to enter the ports of 
those islands. -By your acknowledging the receipt 
of this, you will greatly oblige, sir, your most obe- 
dient servant, f a 
oF ed ets SAMUEL HOOD, ... 
Ser Commodore and Commander-in-Chief- 
J. Barciay, Esq. Consul General, $c. 


APPENDIX. 


_ SPAIN. 


IMimunicated to the Senate, Dec. 21, 1803.] ~ 
the Senate of the United States: 
nthe 11th of. January last, I laid before. the 


Senate 
on with Spain.on the subject of indemunities 
for spoliations. on. our commerce, committed by 
her. subjects during the late war; which conven- 
tion is still before the Senate. As this instrument 
did nat.embrace French seizures and condemna- 
tions.of our vessels in the ports of Spain, for which 
we.deemed the latter Power responsible, our Min- 
at Court was instructed to press for an 
al.article. comprehending that branch of 
osi ROW .communicaie : what: has since 
passed.o at subject. The Senate will judge 
whether the prospect it offers will justify a longer 
suspension of that portion of indemnities conceded 
by.Spain,.should she now take no advantage of 
the lapse,of the period for ratification. As the 
settlement of the boundaries of Louisiana will call 
for new negotiations on our receiving possession 
of ‘that. province, the claims not obtained by the 
convention. now- before the Senate may be incor- 
porated into those discussions. 
gaera RS, TH. JEFFERSON. 
< DECEMBER 21;.1803. .-.- 


S 


Extract ofa leiter from the Secretary of State to Charles 
Pinckney, Esq., Minister Plenipotentiary, &c., at Mad- 


rae Marcu 8, 1803. 

n signed with Spain in August, 
ore the Senate at an early day, had 
tion taken ‘on it till the close of the session. 
It was then postponed till the next session, which 
is to commence in November. More than a ma- 
jority, but less than two-thirds, which the Con- 
stitution requires, would have acquiesced in the 
nt in its present form ; trusting to the suc- 
her negotiations for supplying its de- 
larly the omission ofthe claims found- 
iitregularities. But it is understood 
have been a mere acquiescence ; no 
ing’ entertained that Spain is bound to 
at the omitted as well as the included claims. 
In explaining, therefore, the ‘course taken by the 
Senate, which mingles respect for the Spanish 
Government. with a cautious regard to our own 
rights, you will avail yourself óf the opportunity 
of pressing the reasonableness and the sound policy 
of remodelling the convention in such a manner 
as to do full justice. “I need not repeat the obser- 
vations heretofore made on the Spanish responsi- 
bility for the‘ conduct of French citizens within 
Spanish jurisdiction; but it may be of.use tore- 
fer you to the. enclosed copy of a royal order is- 
sued by the Spanish. Government in 1799, which 
will enable you to remind them of their own view 
of the subject at that time. In this document it 
xpressly declared, that the French consular 
iction was not admitted, and that French 
üls in Spanish ports were in the same condi- 


for their. .consideration and advice, a con-' 
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tion with those of every other nation. After such 


a declaration against the authority of French con- 

suls, the Spanish Government would be charge- 

able with no less disrespect to the French Republic 

than to itself, in saying that Spain was not left at 

liberty.to prevent.an. exercise of the usurped aù- 

thority ; and, if at liberty, she is indisputably an- 

swerable for the consequences of not. preventing 

it, A document, which I add, will explain the 

just sentiments entertained. by the batavian Gov-. 
ernment during the same period, in relation to a 
case turning on the same principle. 


Extract of a letter from the Secretary of State to Charles 
Pinckney Esq., Minister Plenipotentiary, &c., at Mad- 
rid, dated ` ee 

Marcu 22, 1803. | 

As the convention you signed with Spain will 
be now submitted to further negotiation; it will 
be proper, in addition to the general remarks con+ 
tained in preceding letters, to suggest some: parr 
ticular alterations which are calculated to remove 
doubts, and to provide for its convenient execu- 
tion, . ; 
lst. The words “excesses of individuals,” in 
the caption of the convention, are liable to excep- 
tion. - The term “excesses” has not a definite 
meaning in the sense. in. which it is here used, and 

“individuals” might be restricted at least as, a 

purely English word to private citizens or sub- 

jects, as distinguished from those who are vested 
with public authority. The English part of the 
caption in the words quoted uses the preposition 
of in lieu of the Spanish words cometidas por, 
which are preferable. = ss lene 

It is believed that the form of words, “ who have 
sustained losses, damages, or injuries, in conse- 
quence of the wrongs committed by the subjects 
or citizens of either nation, or under color of au- 
thority from it,” &¢., would be an improvement of 
importance. : : 

_ 2d. From the first section, it would seem that 

the fifth commissioner is to-be appointed. by the 

common consent of the two nations, or, in case of 
disagreement, by lot from two persons, one of 
whom isto be named by each nation. The forma- 
tion of the board would be very much facilitated 
by substituting the agency of the commissioners 
on each side,in the appointment of the fifth com- 
missioner either by consent or by lot. 

3d. To equalise the compensation of the. com- 
missioners, to provide for the payment of the ex- 
penses of the board, and to obviate the case of the 
death, sickness, or necessary absence of either of 
them, the eighth article of the British Treaty will 
serve as an approved model. 

4th. It would be desirable to add the words 

“justice, equity,” before the laws of nations, &e. 

in the close of the second article, and a clause to 

the oath, whereby the commissioners should en- 
gage not to sit at the decision of a case in which 
they might as individuals be directly or indirectly 

interested. l a 
5th. The third article limits the term within, 

which claims are to be made to eighteen months} 
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the board should be ‘vested with a power to 
extend it further in special cases, so as nol to ex- 
ceed two'yearsinall. The close of this article ad- 
mits of the same alteration as was suggested above 
With regard to the caption. 7 
“6th. A criticism, perhaps an unfounded one, hav- 
ing ‘been made upon the word testimony, used in 
the fourth:article, as if it were restricted to parole 
deposition, it may not be amiss to change it for 
‘the word evidence, or to couple them, so as to 
read “all testimony and evidence, the authenticity 
of which,” &c. ‘ 

A perseverance in our claims, grounded on the 
‘wrongs permitted to be done by French cruisers 
and tribunals, it is expected will produce a cor- 
respondent alteration in the whole convention, 
anda retrenchment of the sixth article. It will 
be obvious to you how convenient it will prove if 
you can terminate your negotiation so as to pro- 
duce the requisite modifications of the convention 
in: season to ‘preclude its reconsideration in the 
Senate, at their, next session, in its present shape. 


Extract of a letter frorn Charles Pinckney, Esq., Min- 
rister Plenipotentiary ofthe United States at Madrid, 
to the Secretary of State, dated 
wap 3 May 12, 1803. 


I find, by your letter of the 22d, that the con- 
vention signed with this country is to be submitted 
to further negotiation, on the ground, I suppose, 

rincipally, that itdid not include the claims for 

‘rench captures. Your letters, to which the only 
one I have received refers, have not yet come to 
hand, and therefore I only know it is to be sub- 
mitted to further negotiation ; and that with some 
alterations respecting the mode of appointing to 
vacancies in the commission; extending the time 
at the discretion of the board to two years; equal- 
ising the compensation; altering the terms “ ex- 
cesses: of individuals,” and the expression respect- 
ing testimony. Iam to persevere in obtaining 
tedress for the French captures and wrongs per- 
mitted to be done by French cruisers and tribunals, 
which will: certainly produce, if obtained, an al- 
teration in the whole convention. I have been 
some time endeavoring; in every conversation I 
had, to. obtain’ the promise to include the 
arbitration of the French captures; but without 
effect: for it may be necessary heré to state, that. 
although Mr. Cevallos did: positively, in one of 

tters last summer, promise ‘to include them, 
if I ‘would add the words. “segui los. principios 
que constituen la moralidad de las acciones,” yet 
that very day, or a very short time. after, when I 
had ‘some: inclination: to.add ‘the -words, and take 
the: clause with that addition, he flew the way, 
“and would not agrée to it. I was, therefore, 
obliged to take the ‘convention, such as it was, or 
“Hob all; andas it gave up nothing, secured 
portant-and‘extensive claims, and opened 
or to others, I always hoped’ the Senate 
w have ratified it conditionally, striking out 
the sixth article, and annexing one including the 
claims for French captures and. condemnations, 
and ordering me, in very strong and decisive terms, 


« 


to tell the Government: here that they were de- 
termined to have the whole or none. Had this 
been done, I believe they. would consent, and, as 
I suppose, the arbitration for the French captures 
jand condemnations not being included was the 
principal objection to ratifying it at the present 
session, I shall now take that ground, and insist 
upon their being included, even if Iam obliged 
to add the words he proposed to annex, and which 
l have already quoted. ` I shall also consider my- 
self as not at liberty to sign any convention which 
does not include them in some manner that I think 
may be acceptable; but as this subject is one 
of the most grating and disagreeable that can be 
to the Spaniards, and as they consider it so ex- 
| tremely hard to be obliged to pay for the French 
condemnations, I wish to know your positive in- 
structions, whether lam to make them an indis- 
pensable part of the convention, and-not to sign or 
| agree to-any which does not include them in some 
| shape. This is the ground Itake at present; and 
as the Spaniards are not very quick in any of their 
negotiations, and are: particularly crowded with 
business at this time, when they expect war be- 
tween France and England, and of course that 
they will be involved, it is not improbable your 
instructions may reach ‘me before I conclude the 
business. Should war take place, it is then very 
probable I shall succeed, and I shall govern the 
style of my representations by the probability or 
improbability of a rupture. 


| 


Mr. Pinckney to the Secretary of State. 


Maonrip, August 2, 1803. 


Dear Sir: My last despatches, and those which 
preceded them, will have conveyed to you the 
propositions I ‘submitted to this Government on 
the subject of our claims, and particularly the 
captures and condemnations by the French ; they 
will also have informed you of the anxious man- 
ner in which I have been expecting the arrival of 

| Mr. Montoe since the 20th of May, hopeful that 
| the instructions he would bring might enable me 
| to add such offers, or bring the question of the 
| spoliations by the French in some manner before 
this Government, to tempt them to accede to our 
propositions. After waiting until nearly the be- 
ginning of this month,* I received a letter from 
Mr. Monroe and Mr. Livingston, acquainting me 
with the cession of Louisiana; and another from 
Mr. Robert Livingston yesterday, saying that Mr. 
Monroe was gone to London, to reside there as 
Minister from the United States. In consequence 
of this, L have again pressed upon. this Govern- 
ment a decision with respect to the French cap- 
tures and condemnations, and have desired an 
audience on Tuesday. l i 

_ While I expected Mr. Monroe, and supposed 
that, in treating respecting Florida, something 
could have been proposed which might have in- 
duced this Government to include. our claims for 
French spoliations and condemnations, notwith- 


ar 


tif a sp eng E a; 


2 Tt seems probable that this date, and the following, 
are advaniced, and that ‘Jétterswas written in July. 
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diñ pursuance of your instructions, 
lit:them' forward, I forbore to push them, lest 
ght injure’the other and more important parts 
é negotiation; but the moment I received 
official information from Mr. Monroe and Mr. 
Livingston that Louisiana: was ceded; and that 
they» considered the cession as including West 
Florida; and that Mr. Monroe was not coming, I 
ushed the new propositions respecting our 
élaims, in-that positive and decided manner which 
the circumstances of Europe, and the- particular 
situation of Spain, seemed to me to warrant. In 
my letter (No. 1) you will perceive the manner 
in-which- the new propositions were submitted, 
andthe copy of the new convention; these went 
im the ast’ despatches. After waiting for some 
‘time to ‘see whether Mr. Monroe would arrive 
with the extraordinary commission, and finding it 
doubtful; I-wrote the letter (No. 2); and imme- 
diately’ on :being informed that Mr. Monroe would 
not cowie; F demanded an audience of Mr. Ceval- 
los, the Secretary of the Foreign Department, in 
which Ewent over the whole ground of our dif- 
ference in opinion, and repeated to him, at length, 
not only all the arguments used in my letters. but 
such others as occurred in the course of conversa- 
tion,:or as I thought the particular and doubtful 
situation.of Spain at present warranted. 

< Pventeréd fully into the impropriety of Spain’s 


f g suff her ports to'bé uséd for the pur- 
pose of: equippitic® privateers to'cruise upon our 
vessels,:and.-brifiging thet ‘in' as’prizes, and per- 
imitting: nsuls‘of France to:condemn them; 
jý s her territorial sovereignty was 


ed, but‘ her ports, which we ought 
idered jot only as the ports of a neu- 
‘anda ‘friend, but of a nation in treaty with 
us, were, by that means, converted into those of 
an enemy. For what could France do more with 
her ports against us than equip and man priva- 
teers in -them;and bring in and condemn our ves- 
sels‘? Spain did not permit us to do so; and if 
she-had offered it, she well knew the offer was of 
no consequence. to us, because the distance from 
the-: United: States, and ‘the contiguity of the 
French coasts created a difference in the exercise 
ot use ‘of the: permission, which made it extreme- 
ly: important'to the one-and of very little conse- 
quence tothe other- That there can be no doubt 
that any ‘nation which lends the aid of its ports for 
the purpose of arming privateers, aids in annoy- 
ing the commerce. of those against which these 
aleers: are“intended to cruise; that, further, 

ition which vests’ within its dominions a 
wanal, with the power of condemning 
and sélling the property of a neutral nation, as- 
sists in depriving the citizens of ‘that nation by 
force of their property. Hence, it would seem, a 
permission to arm privateers and sell prizes, grant- 
ed to one belligerent Power, is inconsistent with 
the impartiality due to both by a nation which 
professes to be heutral; that it would not destroy 
the argument to say the same’privileges might he 
granted to both that, in our late differences with 
it could not, forthe United States never 

théir public or private vessels to capture 


the merchant ships of France, and, it is believed, 
in no instance could the privilege operate equally 
in favor. of two nations; from their maritime 
strength; local situation, or other cause, the one 
must always benefit by it more than the other; 
hence, one of them must be materially injured, if 
it was granted to both. For example: suppose 
Spain and Russia were engaged in war; would 
the United States do them equal justice by open- 
ing her ports for the arming of their privateers, 
and the sale of their prizes? Nobody would 
suppose she ‘did, when he recollected that all, or 
nearly all, the rich commerce of Spain passes be- 
fore the ports of the United States, and that Rus- 
sia has no commerce in that quarter of the world. 
Again: if unfortunately there was a war between 
the United States and Spain, would England do 
equal justice to both, if she opened the port of 
Gibraltar to both, for the purpose of arming pri- 
vateers and selling prizes? Certainly not ; for, 
by doing so, she would give to the United States 
the most advantageous position from whence to 
annoy the commerce of Spain; and to Spain she 
would give the use of a port three thousand miles 
distant from the United States,and not more use- 
ful to her than her own on the Mediterranean. 

From these and other examples, I endeavored to 
convince’ him how peculiarly Spain is situated, 
and how important it is to her: to put an end toa 
practice so’contrary to the principles of justiceand 
strict neutrality. I repeated to him that these 
observations, together with those which have 
been, from time to-time, during the last four years, 
offered by my predecessor and myself to the con- 
sideration of His Majesty, are believed to be suf- 
ficient to entitle us to demand compensation from 
His Majesty for the property wrested from us by 
those whose actions he had a right, and most cer- 
tainly the power, to control; that the respect 
which the Government of the United States had 
for His Majesty had induced them to urge the 
point, which they considered as a point of na- 
tional honor, with the greatest moderation, as was 
proved by their offering to refer the question to 
arbitration, although they were perfectly conscious 
of their right to demand payment without a ref- 
erence, of which they had given a proof before 
they had become interested themselves. But that 
if Spain will not agree to the principle of neutral 
right, and chooses to adopt as a part of her publie 
law the practice of opening her ports forthe arm- 
ing of privateers and selling of prizes, I am sure 
the United States would, in point of mere inter- 
est, be benefitted by following the example, after 
obtaining compensation for the losses they have 
alfeady sustained. 

In order to meet the observations he made be- 
fore, that His Majesty was not, by the law of na- 
tions, liable for the condemnations by the French 
Consuls, I repeated to him’ the observations of 
Vattel, in his 3d book, and particularly in the par- 
agraphs sect. 15, 95, 97, 102; and 104; and endeav- 
ored to show him how incompatible these aggres- 
sions were with the duties enjoined to neutrals; 
that, at the time Vattel and others bad written‘on 
the laws of nations, no such case had occured; 
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O S new, extraordinary; or. unwarrantable at- Í so.far.as. to insist upon. its being included in the 
tempts had been made to erect, within any coun-| arbitration;.that the Senate not having ratified 
try, tribunals independent of its authority. Ien- the convention, ought to be full proof of their de- 
deavored to impress upon him the manner in! termination upon this subject; that it was time 
which our Government.had defeated a similar at- | our Government should know His Majesty’s de- 
tempt upon them at an earlier period of the war, cision, and I must request to have it by the day 
well knowing that, to permit such an exercise of | Mr. Young sailed. He said that was impossible, 
the rights of war within their cities, would be to | as the royal feasts, and other occupations of His 
make their coasts a station of hostility. To show; Majesty, for this month, in which he was obliged 
him that we did not stand alone in our opinions | to attend him, would put it entirely out of his 
on this licentious attempt to exercise the rights of | power; but that he would give it as soon as he 
war within neutral countries, where no rights | could. I then informed him that I considered it 
have ever before been exercised, I read and ex- | as my duty to. write, and asked him,“ whether I 
plained to him the doctrines laid down in the | was to transmit to our Executive, as His Majes- 
English Court of Admiralty, by Sir William | ty’s final decision, that he could not consent to in- 
Scott, in the celebrated. case of the Flad Oyen, | clude in. the convention the captures and condem- 
Martensen, master; and which, as you have no | nations. by the French and their Consuls.” He 
doubt scen, I shall not trouble you with repeating. | hesitated, and said, no. The serious manner. in 
Leconcladed with informing him that our Gov- | which I put.this question seemed to have affected 
ernment considered this as a point of national| him. He added, “ The subject, with your repre- 


honor, which they could never relinquish; that, | 


as war had again commenced between Great Brit- 
ain and Francé,.the decision of Spain on this sub- 
ject was become now indispensable; that we knew 
motto what other parts. its flames will soon ex- 
ten at Our commerce must never again be ex- 
posed to similar depredations, and that our Gov- 
ernment were determined, upon this occasion, to 
show how far they would protect it; that, hav- 
ing arranged all their differences with France and 
England, it now rested solely to do so with Spain; 
that, to do this, they had offered an equal and am- 
icable arbitration, and that I had waited with 

reat patience for their decision; that, however, 
Be og now instructed to transmit His Majesty’s 
answer, so that it might be received-by the meet- 
ing of Congress, the period had arrived when I 
could delay no longer applying to his Excellency 
for a prompt and decisive one, which I was hope- 
ful he would give me in a few days, as I had 
two American gentlemen only waiting to take it 
to America, ; 

? fo his answer, he went over the old ground, that 


Raden, the exercise of this power by the French 


aration ; that the more he had considered the 
ject, the more he ‘was convinced; and that, in 


tel did not apply; that, since the last year, he 
been informed, from the best sources, that 
leading men: in our (the American) Gov- 
ernment were in sentiment with him that" Spain 
was not liable ; and that even some of our best in- 
formed lawyers had given the same opinion. I 
. ¥eplied, it was incredible to me that any men of 
- information, whether in our Government or among 


that, if they had, had never heard 
i was always safest for his Excellen- 
the sentiments and views of our Gov- 
espected Spain, from me; that 
every branch of our Govern- 
din their opinion as to 
y to. make compensa- 
relinquish itat least 


in, not having authorized, but expressly for- | 


nsuls, was not, in his. opinion, liable to make | 


view of it, the quotations I had made from | 


itlemen of the har, could have given such | 


sentations; are now before His Majesty, and I will 
state what has passed further this evening ;” at 
the same time assuring me I should have a very 
speedy answer. He.then went. on to. converse 
with me on the subject of. the cession of Louisiana 
| by.the. French to us, in which he expressed .an 
opinion so important and extraordinary, that I 
made a point of transmitting it to you by the post 
the next day, by the route of Lisbon, and which, 
| I trust, you will soon receive. The substance 
; was this: that, in the cession of Louisiana by 
| Spain to France, there was a secret article that 
| France should never part with Louisiana, except 

to Spain; that if she (France) should. ever wish 

to dispose of it, Spain should always have the 

right of pre-emption; from which he argued that 

France had not the right to make such cession 

without the consent of Spain, and that. he was 
lasonished -our. Commissioners had not applied 
| to their Government to, know the actual terms 
| upon which France was.to receive Louisiana, 

and, in fact, to examine their tide. I answered 
| him by saying, that he could not be more aston- 
ished at their not doing so than I was at his re- 
| mark; that he well knew that Mr. Livingston 
and myself had been applying for upwards of a 
year incessantly, to the Governments of France 
j and Spain, to know if Louisiana was ceded, and 
upon what terms; that, for more than a year, the 
most guarded silence was observed by both, and 
that at last, when Spain had answered and avow- 
ed the cession, not a word was mentioned in his 
(Mr. Cevallos’s) letter to me of any secret arti- 
cle; that the letter only avowed the cession, and 
| that it had been made subject to the conditions of 
our treaty; that I had transmitted this to Mr. 
Livingston and Mr. Monroe; and I asked him 
whether, after the sight of this letter from him, 
acknowledging the cession,.they could for a mo- 
ment doubt the perfect right of France to sell? I 
then. further asked him whether, if Spain still 
continued in possession, and our Government rat- 
ified the treaty, there would be any hesitation on 
the part of His Majesty to give us the possession ? 
To which he made no positive reply, nor could I 
bring him to do so during the whole evening. I 
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discover, in the courseof it, that there 
esent much uneasiness onthe part of 
sWith:respect to the conduct of France 
ale: of Louisiana, and particularly in the 
Opi eld. by our Gommissioners, that it in- 
cludes. West Florida, which both Mr. Cevallos 
„Prince: of. Peace expressly deny, and. on 
I write you a separate. leiter, containing 
z conversation with them on this subject. 


le Avcust 30. 
ceiving the answer of the Secretary as 
as Lexpected,.and anxious to transmit you 
sult, L followed the Court to San Ildefonso, 
other -conference-with. him on the 24th 
In this he informed. me.he was sorry so 
1 lay had been occasioned in his reply; 
that it was owing to. the removal of the Court, 
and the particular urgency of the moment, allu- 
d suppose, to the state of ‘things occasioned 
i ar s that, however, the answer was pre- 
à d: would. be transmitted the following 
‘day; that I would perceive in it the two grounds 
upon which, His Majesty conceived he was not 
liable to make compensation for the French con- 
demnations; and that several very respectable 
and learned gentlemen in the law in the United 
States as expressed the same opinion, a copy of 


d to réconsider the question, they 
would ‘think, with.His Majesty and his Ministers, 
that, Spain was only liable for the acts of her 
own subjects, except, indeed, in the violation of 
their territory by foreign cruisers, which, he said, 
ie ha objection to admit, considering it as a 
disti stioh from that of the condemnations. 
I tol lieved’ our, Government would be 
not a little surprised to find Spain resorting to the 
‘plea that she was not able to prevent it; that, if 
he pressed .,this‘argument, if he contended she 
wasnot then.a free agent, and, of course, not a 
ible. “one, and could prove it to. be so, it 
ad for o transmit this reply to 
your future’ directions; that the relin- 
Rent he. spoke of to France has nothing to 
ous elai 


‘you for. 


guish 


eruisers and consu of France; that they were 
by no means included in the claims relinquished, 
but were as distinct and separate as claims could 
be; that we had received from France a very 
valuable compensation, in her consent to dissolve 
the Treaties. of Commerce and Alliance previ- 
ously existing between the two nations—an alli- 
è by which we were bound to guaranty her 
s in the West Indies, and to be liberated 
hich was inestimable to the United States; 
Spain. we had hitherto received no 


compensation, and that it would be found a great 
part of these claims had originated since the date 
of the French Convention; that I still hoped he 
would consent to include them in some way, 
convinced -that, if they were not provided for, 
our Government would remain extremely dissat- 
isfied ; that, merely from motives of conciliation, 
I would consent to insert them, with the addition 
of the words he offered the last year, “segun los 
principios que constituyen la moralidad. de las 
acciones.” He said he was rather of. opinion, 
from the intelligence he had received from the 
United States, that the thing would now be 
viewed in a different light, and that our Govern- 
ment would not insist on so hard terms, even if 
they had the right, as to call upon them for con- 
demnations which they could not prevent, and not 
one shilling of the proceeds of which went into 
the pockets of His Majesty or his subjects; that 
he never meant, the last year, in what he said 
respecting the arbitration, subject to the limita- 
tion of “segun los principios, &c.,” to apply it to 
the condemnations of the French consuls, or to 
have left it tothe Commissioners to decide upon 
them, but only to the violations of territory ; and 
that, had I admitted the limitation, he would 
have expressly excepted the condemnations ; that 
for the acts of his own subjects and the violations 
of territory by foreign. cruisers, His Majesty had 
always been ready:to arbitrate, as. appeared by 
his letters. to me of the last year; that he wished 
me to-transmit the reply he would send me, with 
the. opinions of the American lawyers on the 
subject; and that he did not doubt their future 
instructions to me would be such as would tend 
to promote the harmony and good understanding 
of the two Governments, 3 4 
On the morning following; he sènt me the en- 
closed answer to my several verbal and written 
applications, accompanied by: an opinion, which 
I also enclose, given by Messrs. Ingersoll, Rawle, 
McKean, Duponceau, and Livingston, on an ab- 
stract question submitted to. them, as I suppose, 
by the order of this Government. I considered 
it proper to transmit Mr. Cevallos an answer, in 
which you will find most of the arguments in- 
sisted upon which had been before used, and in 
which I object to the statement submitted to our 
lawyers, as not expressing either. fully or truly 
the state of facts; that, ia relinquishing our claims 
on France, we had done so for a valuable consid- 
eration, and that, in so doing, we had by no means 
relinquished our claims on Spain, as they were 
separate and distinct; that, for the truth of this, we 
referred him to the letters of my predecessor, 
by which it appears the Government of Spain 
were continually warned of the illegality of the 
captures and condemnations, and informed that 
His Majesty would be held liable to make com- 
pensation; that, in resorting to the plea that 
Spain could not prevent it, it was incumbent 
on her to show that she really could not, 
either by force or. influence, do so, and that 
she had exerted herself, as far as she was able, 
to effect it; that, after all, if it was true she 
could not prevent it, but to avoid a war, or a fe- 
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newal of the war with France, was under the | tures and condemnations as you are determined 


necessity of submitting to it, and of sacrificing 
to the preservation of peace the commerce:and 
property of the citizens of the United States, on 
every principle of justicé and national honor she 
ought “now to make a compensation 5 that the 
tacit sacrifice of the property of our citizens was 
the price she paid for a peace, inestimable to her 
in every respect; and that, in my judgment, she 
ought now most cheerfully and gratefully to sub- 
mit to our proposition for an arbitration, rejoicing 
that we have been so moderate as to acquiesce in 
this mode, and not to demand, not only immedi- 
ate compensation for the losses, but satisfaction 
for the injury to our national honor; that it 
should be recollected the opinions of gentlemen 
of the law, however respectable as professional 
men, were not to direct our Government; that 
they were supposed to be the best judges of our 
public rights, and had alone the authority to treat 
respecting them, and, when necessary, to devise 
the means of asserting and protecting them; and 
that'even the opinions he produced could easily 
be proved to bein our favor. ` 

As Pcannot now expect that Spain’ will agree 
to Include the claims for the condemnations by 
the French Consuls, it will remain for you to di- 
rect what is best to be done. You will consider 
how far her plea that she could not prevent it en- 
titles her to consideration, and whether it appears, 
in any of our applications to the French Govern- 
ment previously to the signing of the Conven- 
tion of 1800, we applied to them for compensa- 
tion for the captures and condemnations by the 
French privateers and Consuls within the territo- 
ry:of Spain, or included them in those claims 
which were afterwards relinquished. In deter- 
mining this, much will depend upon the corres- 
pondence of our Envoys or Commissioners who 
made the Conventién with the French Envoys, 
and I will thank you for the necessary informa- 
tion, and copies of such of his letters respecting 
the claims as may be proper, 

“From the above you will see the state of the 
negotiation, and with what anxiety this Govern- 
ment wish to avoid inserting the claims for the 
condemnations by the French. I have no doubt 
Mr. Yrujo has been very industrious on this sub- 
ject in the United States, and Mr. Azzara in Pa- 
ris, in endeavoring to collect all the intelligence 
they can, to prove that we considered these as 
claims:on France; that our commissioners had 
urged them as such; and that they are included 


Gm the general relinquishment to that nation. As 


‘not believe this to have been the case, I have 
tinued to urge them as separate claims, which 
ld be alone made on this Government; and 
perceive, by my letter to Mr. Cevallos, 
>not by any means agree with him, or 
n his doctrines. Upon the whole of 
it appears to me, that, in the present 
it would-be politic in us to en- 
ge all-the claims on Spain, by 
ifying the convention already 
“article, and inserting 
g such of the claims fur French cap- 


to insist upon, and accompanying it with a spe- 
cific offer to Spain to purchase Florida, or such 
part of it as now remains to her; for, on the sub 
ject of ‘the limits of Louisiana and Florida, I am 
otherwise apprehénsive we may have some diffi- 
culties, Mr. Livingston and Mr. Monroe officially 
informed me they considered West Florida as 
included in the cession. This the Prince of Peace 
and Mr. Cevallos strongly deny; and, unless we 
can come to some agreement with Spain for the 
cession of all their claims on Florida, we may, as 
I have observed, have some difficulties with them. 
This appears to me, also, to be the best time; for 
Spain must eventually be involved in the war; 
and, cut off from her resources in South America, 
her trade destroyed, and her people without bread, 
asum of money would go a great way in tempt- 
ing her to sell. We are now. also, sure of the in- 
fluence and assistance of France in persuading 
them to do so; for General Bournonville, the 
French Ambassador, told me lately he had receiv- 
ed orders from his Government to promote, as far 
as he could, a disposition in this Court to sell Flor- 
ida to the United States. Notwithstanding Mr. 
Monroe has not come on, lam continually con- 
versing with the leading men here on this subject, 
and keeping it constantly in their view; but, not 
conceiving myself now authorized to make any 
explicit offer, and not knowing exactly what pro- 
portion of West Florida you will insist upon as 
ceded to the United Siates by France, I wait your 
farther instructions, which I request may be as 
particular and as explicit as possible; not wishing, 
in affairs of so great pecuniary. importance, to have 
too much left to my discretion. I take the liberty 
to recommend the bearer, Mr. Young, to the Pre- 
sident and yourself, as an excellent and deserving 
public officer. Please present me in the most 
respectful and affectionate manner to the Presi- 
dent, and believe me, with sincere regard and 
affectionate respect, dear sir, yours truly. 
CHARLES PINCKNEY. 


Mr. Pinckney to Mr. Cevallos. 
Maprip, May 23, 1803. 

1 have the honor to inform your Excellency, 
that, after the most mature reflection and deliber- 
ation, the Government of the United States are of 
opinion they cannot, consistently with the honor 
of their Government, or those interests of its citi- 
zens which it is their duty to support, consent to 
any convention with His Majesty for the arbi- 


‘tration in settlement of theig respective claims, 


which shall not include the arbitration of all the 
claims arising, as well from the acts of Spanish 
subjects, as those of aliens or foreigners within the 
Spanish territory, contrary to the laws of nations, 
or the treaty existing between His Majesty and 
the United States, and that, in order to allow time 
for including this class of claims, they have post- 
posed coming tu any decision on the convention 


| formed between your Excellency and myself, un- 


til the next session of the Senate, in November. 
In consequence, therefore, of their precise and 
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ections, Lnow submit a new: conven- 
À they expéct-His Majesty will consent 
“Excellency should sign, for the following 
That your Excellency has already agreed 
rbitrate-all the acts‘of Spanish subjects, con- 
to:the treaty.and the law of nations, and all. 
actions of the Spanish territory by foreign 
ateérs; and, in your: Excellency’s letter of the 
26th June, did positively agree to insert all the 
other claims arising- from the acts of aliens, if I 
would consent to insert. after the words “ó de 
otros,” the words “cuyos excesos puedan imputar- 
. se al:Gobierno: Espanol: segun los principios que 
‘constituyen la- moralidadide las acciones y su res- 
nsabilidad ie nn 
Asit was unusual-to insert expressions of this 
ind; and:T-diđ not conceive my instructions as 
warranting it I objected at that: time to the in- 
sertion, and preferred trying the opinion of our 
Government ona Convention confined solely to 
‘the acts:-of Spanish subjects, and leaving the 
‘question’ respecting ‘those of aliens to future ne- 
‘Potiation. “It is; however, the opinion of our 
Government that, when the two Governments go 
‘to ‘the expense and trouble of constituting this 
‘Board, it ought at once to be authorized to con- 
ider and decide upon all their mutual claims. 
iom ‘the dispositions,-or rather assent, at-first 
fested by your Excellency,and on perusal of 
letters; a more favor 


iS “Hegotiation by our: 
* Roped» and’expected 
i devised that will make 
ti actory to, Spain, with- 
unjust toth ed States. == i 
» object.is to give to. the board a power 
ill-reach. every description of cases. Ac- 
cording to information. received from time: to 
time, it appears that losses have been sustained by 
citizens.of the United States: first, on the high 
séas;.secondly, within.the territorial jurisdiction 
ain herself; thirdly, within the jurisdiction 
colonies ‘that. they.have-proceeded, first, 
of -1795 ;+0t; secondly, to. the law 
or, thirdly, to substantial justice... It 
‘hereforé, that‘ a stipulated provision 
é hese. injuries should beso.expressed 
be commensurate with this view of the cases; 


„This is a-doctrine too well-established, 
yireason and.by public Jaw, to.be ques- 
k: The. United:.States. have pursued it in 
eas well.as in discussion ; and may, there. 
b the more energy, claim the benefit of 


able as ~well-as-speedy 


it. The remark of your Excellency, that the 
stipulation on this subject, in our Treaty of 1794 
with Great Britain implies that, without sucha 
stipulation, the law of nations would not have 
imposed on the United States the responsibility 
assumed, admits of a-double answer. The Uni- 
ted States acquiesced in the doctrine before the 
Treaty was made; and the stipulation in the 
Treaty, like numerous stipulations in other trea- 
ties, was not meant to supersede the rule of pub- 
lic law. but to acknowledge arid explain it. - 

- It is not denied that there are: certain excep- 
tions to the authority over those within a tempo- 
rary, which do not apply to the authority. over 
those within a permanent allegiance; and so far 
there may be exceptions. to the responsibility: of 
the Sovereign also. But none of these excep- 
tions belong to the cases in question. In the 
equipment of privateers, and the condemnation 
of prizes in Spanish ports, the King of Spain had 
the same authority to restrain aliens as he had to 
restrain his own subjects from illegal acts towards 
other nations. Having this authority, his duty 
to other nations required him to exert it; and, 
failing in this duty, he made himself answerable 
to those injured by the failure. 

; The losses sustained by Americans from aliens, 
and for which Spain is, held answerable, have 
roceeded, first, from: condemnations within her 
jurisdiction known to be against the American 
trade; thirdly, from equipments ostensibly made 
against the enemies of Spain; but turned against 
the United States; fourthly, from captures only 
within the limits of Spanish jurisdiction. 

With respect to the first two cases, it is clear 
that the Spanish Government had not only the 
right but the power to interpose effectually ; and 
is, consequently, bound to repair the consequen- 
ces. of her omission. With respect to the fourth 
case, the violations of her territory might be less 
under her control, where the prizes were not car- 
ried into her ports. Still, however, with the right 
accruing to her against the aggressors, accrues, 
at the same time, the right against her to the 
sufferer. : 

Itis my duty to inform your Excellency, and 
my instructions direct me to do so, that the course 
pursued by the Senate of the United States, in 
postponing the decision on the convention until 
the next session, in order that His Majesty should 
have time to consent to incorporate and include 
the arbitration of the claims arising from acts of 
aliens within the Spanish territories, while. it 
maintains a cautious regard for our own rights, 
exhibits, at the same time great respect. for the 
Spanish Government... Every branch of our Gov- 
ernment is of opinion that the arbitration of these 
claims ought to be included, and that, by the law 
of nations, Spain is clearly answerable for the 
acts.of aliens within her territory and jurisdiction; 
and, notwithstanding the time which has already. 
been spent, and the ruinous delays which have 
taken place, they still rely on the well known 


honor of His.Majesty, to remodel the convention, 


so.as to do ample justice. Ss 
Bat, in order to remove all doubt on the-sub- 
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ject, and to:show how well founded ‘is the: right 
the United States have to-expect that this class 
of claims will be admitted at least to arbitration, 
Iam also direeted:to refer your Excellency to the 
enclosed copy of.a royal order, issued by the Span- 
ish Governmentin 1799, which must remind your 
Excellency: of.the view of your Government, and 
of their Opinions at that time on this subject. In 
this. document it is expressly declared; that the 
French Consular jurisdiction was not admitted in 
Spain, and that French Consuls in Spanish ports 
were, and always. have been, in the same condi- 
tion only with those of every. other nation. 

After such a declaration against the authority 
of French Consuls, the: Spanish Government 
never can say, nor have they ever said, they were 
not left at liberty to prevent an exercise of the 
usurped authority; and, if at liberty, she is indis- 
putably answerable. for the consequences of not 
preventing it. A document which I also take the 

iberty to ‘add, will explain the just sentiments 


entertained by the Batavian Government. during | 


the same. period‘in relation toa case turning on 
the: same principle. >. 

x This: subject: has-been. so often and so long be- 
fore your Excellency, that it is not necessary for 


me to go again into the other arguments hereto-' 


fore used to prove to your Excellency the policy 
and justice of the measure. Our Government 
relies confidently on the justice and honor of His 
Majesty, and on the promise contained in your 
letters, and particularly that of the 26th June last. 
in which you say you consent to the inclusion of 
the words “de otros,” and’in the arbitration of 
claims for damages arising from the aets of aliens, 
with the addition of this comment, for its clear 
signification: “é de otros cuyos excesos puedan 
impuiarse.al Gobierno Espanol segun los princi- 
ptos que constituyen la moralidad de las acciones 
y-su responsibilidad.” The present convention 
is:drawn in conformity with that limitation, with 
some few alterations of no moment, which our 
Government wishes for the more convenient cap- 
tion, in which, instead of the words “excesses,” 
&c., I have substituted “in consequence of the 
wrongs. committed by the subjects or citizens of 
either nation, or under-color of authority from it, 
or by-others within the territory*cfeither nation.” 
An alteration. in the. mode of filling up vacancies 
inthe commission, shoulda vacancy occur after 
formation.of the Board, as it would prevent their 
gonig-on, and be extremely inconvenient and ex- 
‘pensive-to wait the nomination from the United 
“Btates of an American commissioner to fill a va- 
~ eancy which would now be the case. An article 
wee is added to equalise the payment of the com- 
> “Wissioners, and to-provide for the payment of the 
nses:of the Board: We wish, also, the Board 
a be-vested with power to extend the time, if they 
proper, in special cases, six months longer, 
tovexceed, in the whole, two years. 
ellency will find the whole substan- 
amevas the last, except with the addi- 
1: forthe-acts of aliens, and Iam 
d by. may Government to re- 
iomas possible Should-your 


particularly etjo 
quest as early adeg 


Excellency not approve the form exactly as it is 
now seit, I will then thank your Excellency to 
be so obliging as to favor me with one which you 
will sign; it being, however. necessary for me to 
state to- your Excellency that I do not consider 
myself as now at liberty to assent to any that 
shall not include the arbitration of the claims 
arising from the acts of aliens in the territories of 
each. | 

I repeat to your Excellency my earnest request 
that you will be pleased to furnish me with your 
definitive answer for the information of my Gov- 
ernment as early as possible, as I am particularly 
directed by them to endeavor to obtain and trans- 
mit it, with all the despatch in my power, 

With sentimens of the most. profound respect, 
I have the honor to be your Eixcellency’s obedient, 
humble servant, ` CHAS. PINCKNEY 

Don Pepro CEvaLLos. 


[Draught of the proposed convention referred 
to an Mr. Pinckney’s letter to Mr. Cevallos, of 


' May-23, 1803.] - À 


A: Convention between His Catholic Majesty and the 
United: States of America, for the indemnification of 
those who have sustained losses; damages, or inju- 
ries, in consequence of the wrongs committed by the 
subjects or citizens of either nation, or under color of 
authority from it, or by others, within the territory of 
either nation, during the late war, contrary to the 
existing treaty or the laws of nations. 


His Catholic Majesty and the Government of 
the United States of America, wishing amicably 
to adjust the claims which have arisen in ¢onse- 
quence of the wrongs committed by the subjects 
or citizens of either nation, or under color of au- 
thority from it, or by others within the territory 
of either nation, during the late war, contrary to 
the existing treaty or the law of nations; His 
Catholic Majesty has given, for this purpose, full 
powers to his Excellency Don Pedro Cevallos 
Councillor of State, Gentleman of the Bedchamber 
in employment, First Secretary of State and Uni- 
versal Despatch, Grand Cross of the Royal and 
Distinguished Order of Charles the Third, and Su- 
perintendent General of the Posts and Post Offices 
in Spain and the Indies; and the Government of 
the United States of America to Charles Pinck- 
ney, a citizen of the said States, and their Minis- 
ter Plenipotentiary near His Catholic Majesty ; 
who have agreed as follows: 

1. A Board of Commissioners shall be formed, 
composed of five commissioners, two of whom 
shall be appointed by His Catholie Majesty, two 
others by the Government of the United States, 
and the fifth by common consent. And in case 
tbey should not be able to agree on a person for 
the fifth commissioner, each party shail name one, 
and leave the decision to lot. And, hereafter, in 
case of death, sickness, or necessary absence of any 
of those already appointed, the remaining com- 
missioner or commissioners of the nation to which 
the commissioner so dead, sick, or necessarily 
absent belonged, shall be authorized to proceed to 
the appointment of another to replace him; and 
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the new commissioner shall take-the- same oath | which our Government -had treated the subject, 
orafirmation, and do the sime-duties. And itis | by postponing their final decision until His Ma- 
eed?,that- the commissioners shall be respect- | jesty could have time to decide on the propriety 
ively paid-in such manner as shall be agreed be- | of admitting the arbitration of the claims for cap- 
tween, the-two:parties—such agreement being to | tures‘of our vessels by the French, within the ter- 
be-settled atthe time-of the ratification’ of this | ritory‘of Spain, and condemnations in their ports, 
; ntion. _And.all other expenses attending the | and the arguments adduced in support of the jus- 
said:.commissioners-shall be defrayed jointly by | tice and equity of the arbitration proposed, would 
the two parties—the same being previously ascer- | have long since convinced your Excellency of the 
tained and allowed:-by the majority of the com- | propriety of acceding to our proposition; and I 
missioners... psy am induced to flatter myself your Excellency will 
.. 2. The appointment of the commissioners being | still do so. In referring to the arguments which 
thus made,each oneof them shall-take an oath to | have been already so often and so much at length 
examine, discuss, and decide on the claims which | adduced in support of our claims, I shall now only 
they.are to judge, according to:the law of nations | say that our Government, on a candid: and delib- 
and the existing treaty, and with the impartiality | erate review of the subject, are convinced that 
justice may dictate, and not to act directly or indi- | they never can, in honor to their nation, or in jus- 
rectly in any case in which they are directly or | tice to its citizens, totally relinquish these claims; 
indirectly interested. — - ; ; that they have.again charged me, in the most pos- 
48a The commissioners shall meet and hold their | itive terms, to request a definite and speedy answer 
sessions in Madrid, where, within the term of eigh- | from His Majesty. They well know that, accord- 
teen-months, or in special cases,-at the discretion | ing to substantial justice and the law of nations, 
‘of:the board, two years, (to be reckoned from the | they are warranted in demanding payment for all 
day on:which they may assemble,) they shall | the vessels so illegally captured or condemned by 
receive all claims which in consequence of. this | the French; but, in that spirit of friendship and for- 
convention may be made, as well by the subjects | bearance which has always governed their coun- 
of His Catholic Majesty as by citizens of the Uni- | cils, and particularly as they respect His Catholic 
ted: States of America, who may have a right to | Majesty, they have forborne to make the demand 
demand compensation for-the losses, damages, or | for payment in the first instance, and have only 
injuries, sustained by them in consequence of the | asked for an equal and fair arbitration, whichit 
‘wrongs committed: by the: subjects or citizens of | appears to me, on maturely considering the sub- 
either nation; or under color of authority from it, | ject, his Majesty will not refuse. ie : 
: or-by thers, within the territory of either nation, | When two nations differ oma point like this— 
the late war, contrary to the existing treaty | each equally entitled to form its own opinion, and 
hela w) of nations. ` A sufficiently powerful to assert its honor and protect 
The.commissioners are authorized by the said | its rights, and each seriously determined not to re- 
č acting parties to hear and examine, on oath, | linguish them—there are no modes of terminating 
“every question relative to the said demands, and | the difference but those of war or arbitration. Our 
to receive as worthy of credit all testimony or evi- | Government, while seriously determined never to 
dence, the authenticity of which cannot reasona- | relinquish their claims. have long and amicably 
bly be doubted. ` proposed the latter.: They have again charged 
< 5. From the decisionsof the commissioners there | me to call for a definitive answer, in order that His 
shall be.no appeal ; and the agreement of three of | Majesty’s determination may be known before the 
“them shall give full force and effect to their deci- | next meeting of the Congress. I do, therefore, 
sions, as well with respect to the justice of the | again most earnestly request of your Excellency 
‘claims as to thé amount of indemnification which | to favor me with a reply to the propositions I made 
“may be adjudged to:the claimants—the said con- | for a new convention, and with the form of such 
‘tracting parties: obliging to satisfy the said awards | a one as your Excellency will approve, and of the 
` inyspecie,..without deduction, ‘at the times and | terms on which you will consent to arbitrate the 
places pointed out, and under the conditions which | French captures and condemnations. 
may be expressed by the Board of Commissioners. | It is now uncertain whether Mr. Monroe will 

-6, The present convention shall have no force | come on with the new commission extraordinary 
or effect until.it be-ratified: by the contracting | from our Government directed to him and myself 
parties. one at all, or if he should bring it, when; but if he 

İn faith whereof, we, the underwritten Pleni- | does, its objects are entirely distinct from these 
potentiaries, have signed this convention,and have | claims—the urging the definitive answer to which 
affixed thereunto’ our respective seals. my Government. has again pressed on ine in so 

Done at Madrid, this day of aan serious a manner, that I am confident your Excel- 

: i lency will-have the goodness to favor me with as 
Mr. Pinckney to Mr. Cevallos. early a reply as possible. 

Ihave waited for some considerable time, to! J avail myself, with pleasure, on this occasion, 
have the favor of your Excellency’s reply to the | to offer to your Excellency the homage of the high 
representations I had the honor to make, in con- | respect and perfect consideration with which I 
formity to the orders of my Government, on the | have the honor to be your Excellency’s most obe- 
subject of the claims for captures and condemna- | dient humble servant. C PINCKNEY. 
tions. I was hopeful the respectful manner in’ Don Pepro CrvauLos. i 
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-Mr..Pinckney. to: Mr. Cevallos. 
as : ` Maprip, July 15, 1803. 


. Before your Excellency gives the definitive an- 
‘swer to the propositions made to you by order of 
my Government—that answer whieh is probably 
to determine the relation hereafter to subsist be- 
tween the two countries—I once more take the 
liberty of requesting you to reconsider the argu- 
ments that have been before used, and the ex- 
tremely mild and moderate terms I have offered of 
only arbitrating claims which the laws of nature 
and nations, as well as those of honor and justice, 
give usa right to demand compensation for, and 
that. without reference. 

Your Excellency having fully conceded the 
point, that the French Consuls had no right toexer- 

cise the power of condemning vessels in Spanish 
ports, I shall not trouble you with arguments onthat 
subject; but when your Excellency goes-on to say 
that His Majesty, io having forbidden the exer- 
cise-of this power by them, had done all that could 
be expected:from him, and that ke was not liable 
by the law of nations for the condemnations and 
sales made by the said Consuls. of American 
vessels and cargoes, either before or after his pro- 
hibition, 1 not only differ with your Excellency, 
but assert that, by the law of nations, His Majesty 
is expressly liable for every condemnation and 
sale which the Consuls were permitted to make in 
his dominions. 

I presume your Excellency will not deny that 
the authority which His Majesty has over the con- 
duct of aliens within his territorial jurisdiction, 
‘makes him responsible to others for.their conduct, 
as much, and for the same reasons, that he is re- 
sponsible for the conduct of permanent citizens or 
subjects.. 

Your Excellency will also allow that, unless 
otherwise specially provided for. by treaty, accord- 
ing to the law of nations, the French Consuls could 
only exercise the powers therein defined, and that 
the moment they stepped beyond them, and par- 
tieularly to the injury. of innocent aliens, trading 
under. the sanction of a solemn treaty, it became 
aduty on His Majesty, not only to forbid the ex- 

-ereise of this unwarrantable and injurious power, 
“but-to see that his order was fully carried into 
effect... To. merely issue an order to prohibit it, 
“and not to see it carried into. execution, is to do 
‘Hothing ; it operates asa. delusion, because, by issu- 
-ipg the prohibition, you hold out an opinion to 

foreigners that no such authority exists, while in 
fact itis suffered to be executed to an extent and 
Avith a rigor never before heard of. Your Excel- 
lency will not say Spain had not the power to 
preventits exercise, because we well know she had, 
ind-the honor of her Government will not permit 
fot a moment to resort to this argument. She 
ived the French Consuls only on the footing 
ther Consuls, and with the same privileges and 
she.has expressly declared. If they ex- 
f the injury of innocent neutrals, 
bidden by His Majesty still con- 
presume the necessary means 
to prevent them...As.these 


means were notused, andas Spain permitted them 
tocontinue the exercise of this unheard-of authority 
while she had the power to prevent it, and ought 
to have done so, according to that principle of the 
law of nations which declares that “qui non pro- 
hibet quando prohibere possit jubet,” His Majesty 
is to be considered as much liable, in every respect, 
for these condemnations and violations of terri- 
tory,as if they had been done by his own subjects, 
or by his own express authority. 

In the equipment of privateers, and the con- 
demnation of prizes in Spanish ports, His Ma- 
jesty most ‘surely had the same authority to re- 
strain aliens as he had to restrain his own sub- 
jects from illegal acts towards other nations. 
Having this authority, his duty to other nations 
required him to exert it ; and, failing in this duty, 
Iam charged by my Government to repeat it to 
your Excellency, as their decided opinion, that 
His Majesty has. made himself liable to make 
reparation. 

I beg leave to refer your Excellency to the 
general representation made by my predecessor 
òn this subject, on the 24th of January, 1800, and 
to ‘those made by myself since my-arrival, and 
to:the rules established, by Vattel, b. 3, §15, 95, 
97, 102, and 104, whieh: show how incompatible 
these aggressions are with the regulations pre- 
; scribed by the law of nations for the government 
‘of neutral countries. I shall only add, that the 
United States consider this question as a point of 
| national honor which it is impossible for:them to 
| relinquish; and I can assure your Excellency, 
with great truth, and Iam charged to do so, that 
it is one on which every branch of our Govern- 
ment is decided and unanimous; that having be- 
fore refused to relinquish points of national honor, 
| either to Great Britain or to France, they are de- 

termined. not-to do so to Spain; convinced that, 
if they did, they would have soon to meet similar 
questions with other countries; but that, having 
proved, as it is their duly to do now, that our 
rights must be respected, we shall then have some 
reason to hope they will remain in future unas- 
sailed. 

The arbitration of the claims for illegal cap- 
tures and condemnations by the French and 
their Consuls, however interesting before, has be- 
come now, not only extremely important, but 
absolutely indispensable. War has again com- 
menced between Great Britain and France; we 
know not to what other parts of Europe its flames 
will extend; the American commerce must never 
again be exposed to similar depredations, and their 
Government must, upon this occasion, show how 
far they are determined to protect it. Having 
arranged all their differences with Great Britain 
and France, it now rests solely to do so with 
Spain; to effect this, they have offered an equal 
and amicable arbitration. Your Excellency will 
do me the justice to say; I have proposed and en- 
deavored to accomplish this with all the calm- 
ness and moderation in my power, and perhaps, 
with more patience than the nature and circum- 

| stances of the case warranted. . It arose from the 
friendship 1 knew my Government had for Spain, 
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on the 22d for. the United States. 

"With sentiments of the most profound respect 
and perfect consideration, I have the honor, &c. 

Eaa Panis CHARLES PINCKNEY. 
“Don Pepro CEvaLLos. 
mae First Sec’ry of State, $c. 


Mr. Cevallos to Mr. Pinckney. 


ao Sr. ILperonso, Aug. 23, 1803. 

‘Swt In the project of a convention or treaty 
relativė to indemnities, which I transmitted to 
you by order of the King, His Majesty yielded to 


all the condescensions with which he was in- 


y violating the Spanish territory. 

* wever, very easy for me to evince, and 
fally prove; that such a-claim is incompatible with 
the law. of nations; that the examples which 
‘may be’cited in support of it, having been pro- 
duced ‘by’ political circumstances of the moment, 
ought not to be considered as serving for a rule, 
much less can they alter the invariable principles 
of natural law; and that as little is such a preten- 
ñ conformable with the particular relations and 


sion 
ties by’which. the two nations are bound, in vir- 
tue ofthe Treaty of 1795. But I think it useless 


to ‘enter into a detailed: discussion upon these 
points,-as‘well because nothing which can be said 
‘would be: unknown to you,’as because, on various 
oceasions, we have sufficiently discussed them, 
and also’ because Spain can impugn this preten- 
sion: on principles which ‘are special, and pecu- 
liatly relative to the case in question. 

- Tf by the captures which the French cruisers 
have‘made of American vessels and cargoes, by 
violating: the Spanish territory, any obligation to 
pay indemnities could have fallen upon Spain, it 
never could’ have been more than an accessary 
and conditional obligation, and of the same nature 
with bail, a mortgage, or pledge, whose force is 
dissolved as soon as the principal debtor complies 
‘with his obligation, or is released by the creditor; 
thelatter renouncing his right. ‘This being indu- 
‘bitable, it is not less so that the United States, 
having renounced, by the solemnity of a conven- 
tion infavor of France, the principal debtor, the 
ich they had to elaim indemnities for 
s referred to, the obligation of Spain, who, 


th Con. 2d Szs.—41 


at most, could only be considered as hypotheti- 
cally responsible, must be dissolved. 

That the United States have renounced, in fa- 
vor. of France, the right which they might have 
to demand indemnities for the losses which they 
have sustained from the French cruisers, is a fact 
beyond all doubt, since the convention concluded 
between the two Powers on the 7th Vendemiaire, 
ninth year, the second article of which is as fol- 
lows: “ The Ministers Plenipotentiary of the two 
parties not being able at present to agree relative 
to the Treaty of Alliance of the 6th- February, 
1778, to the Treaty of Amity and Commerce of 
the same date, and to the convention of the 14th 
November, 1778, nor relative to the indemnities 
mutually due and clainied, the parties will here- 
after negotiate upon these subjects at a conveni- 
ent time; and, until they shall be agreed. upon 
this point, the said treaties and convention shall 
have no effect.” Secondly, the said convention 
was presented to the Senate of the United States 
for their ratification. The Senate, perhaps, with 
a view to shut the door against France, in order 
that the treaties cited in the second article might 
not be renewed, was not pleased to ratify it with- 
outthe total suppression of the second article; and, 
this suppression being made, it ratified it. The 
French Government, being informed of this, rati- 
fied it, om their part, in the following terms: 
“The Consuls of the Republic, having seen and 
examined the convention concluded, agreed upon, 
and signed at Paris, on the 8th Vendemiaire, ninth 
year of the Republic, approve it in all and every 
of the articles therein contained, declare that it 
is accepted, &c. The Government of the United 
States having added in its ratification that the 
convention shall be in force during the space of 
eight years, and having omitted the second arti- 
cle, the Government of the French Republic con- 
sents to accept, ratify, and confirm the above con- 
vention, with the addition which declares that 
the convention shall be in force during the space 
of eight years, and with thé retrenchment of the 
second article: Provided, That, by this retrench- 
ment, the two States renounce the respective pre- 
tensions which are the object of the said article.” 
This stipulation having been agreed to by the 
Government of the United States, it results, as a 
consequence, that it has renounced forever the 
right to claim indemnities from the French Gov- 
ernment for the aforesaid damages; and thus it 
was reported, in the present year, to the House of 
Representatives of the United States, by the 
committee appointed to consider the petitions pre- 
sented to Congress by sundry merchants who suf- 
fered by the depredations of the French. 

In our last conference, you seemed sensible of 
the weight of this reply; but (doubtless in order 
that, from your zeal for the defence of the inter- 
ests confided to you, the smallest scruple might 
not remain of your not having attempted all the 
means suggested by your political skill,) you en- 
deavored to impugn it, by striving to lay upon 
Spain the principal obligation and responsibility 
for the losses which, near her coasts, or in her 
ports, the French privateers and tribunals have: 
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occasioned to citizens of the United States. But 
to satisfy this reply, and to evince that the prin- 
cipal obligation can remain only with France, it 
will be sufficient merely to examine the course 
which the citizens injured have pursued in their 
claims, and. in the application they have made to 
Congress, whereby they acknowledged that, by 
the renunciation which their Government made 
to France, they were deprived of the right of 
making a claim anywhere but at home; but I 
will, nevertheless, add another reflection, which 
is, that, whether France is alone responsible for 
the injuries done by privateers, or Spain and 
France jointly, if you choose to suppose it, the 
obligation is one, sole, and indivisible, and dis- 
solved by the renunciation of the United. States 
in favor of France; and thus fails the supposi- 
tion necessary for their claim against Spain. 
: Although what I have remarked to you is of 
such intrinsic force that it needs no other support 
_to arrest conviction, I cannot omit adding to you, 
in confirmation of the same, that the most es- 
-teemed lawyers of the United. States, some of 
whom hold offices under the Federal Govern- 
ment, having had the same question which we 
are discussing presented to them, with only a con- 
cealment of the names of the three Powers, Spain, 
France, and the United States, and a substitution 
in their place of the first three letters of the alpha- 
bet to indicate them, have given their opinion 
uniformly that Spain is under no obligation to 
satisfy the indemnities referred to, on the suppo- 
sition of the renunciation in favor of France. 
Annexed, I enclose to you literal copies of the 
‘question proposed to the said lawyers, who are 
among the most esteemed of Philadelphia and 
New York, and of their answers, the original of 
which is in my hands. By them you will see 
‘that the Government of Spain, in judging that it 
is not responsible for the said indemnities, judges 
as do the learned in highest repute in the United 
States; and that, in having endeavored to consult 
, their opinion, it cannot be argued that they pro- 
cured opinions partial. to the interests of Spain. 
It has rather obtained, from the rectitude of the 
said learned, a sincere confession of the slender 
foundation on which the claims of their own 
-country on this subject rest. 


I conclude, by assuring you I should be glad if} 


the request of the United States were of such a 
nature that my Government could accede to it, 
in order to manifest to you equally on this occa- 
sion that the cabinet of Spain does not depart 

_ from the system of generosity and condescension 
with which she has always acted in whatever re- 
, lates to the United States; and I improve, with 
‘< pleasure, this occasion to repeat to you my desires 
to. please you, and that our Lord would guard you 


with reason or without, commits hostilities against 
the subjects of the Power B, takes some of their 
vessels, carries them into the ports of A, friend of 
both, where they are condemned and sold by the 
official agents of Power C, without Power A, being 
able to prevent it. At last a treaty is entered into, 
by which the Powers B and C adjust their differ- 
ences, and in this treaty the Power B, renounces 
and abandons to Power C, the right to any claim 
for the injuries and losses occasioned to its sub- 
jects by the hostilities from Power C. 

Quere. Has the Power B, any right to call 
upon Power A for indemnities for the losses oc- 
casioned in its ports and coasts to its subjects by 
those of Power C, after the Power B has aban- 
doned or relinquished, by its treaty with C, its 
rights for the damages which could be claimed 
for the injuries sustained from the hostile conduct 
of Power C? 

Answer. We have considered the above case, 
and are of opinion that, on the general principles 
of the law of nations, the Power A is not liable 
to the Power B for acts done upon the vessels be- 
longing to the subjects of Power B, by the Power 
C, within the ports of A, the latter not being able 
to prevent it. Nations are not, any more than 
individuals, bound to perform im possibilities. 

But even leaving impossibilities out the ques- 
tion, and admitting that the Power A could have 
prevented the injury which was committed by 
the Power C, but refused or neglected to do it, 
we are of opinion that, ifthe Power B has re- 
linguished the same injury to Power C, in that 
case the Power A is no longer liable to any re- 
sponsibility in damages on account of its acqui- 
escence. 

Ist. Because it appears to us that, in the present 
case, the Power C is to be considered as the prin- 
cipal pariy, and.the Power A merely as an acces- 
sory, and that it is in that relation to. each other 
that their several acts and their respective liability 
to the injured party is to be considered: now, it 
is in the nature of all accessory things that they 
cannot subsist without the principal thing; and 


2 
the principal trespass being done away by the Te- 


| lease to C, the accessory offence of A must be 
| done away likewise, according to the well known 


maxim of the law accessorium sequitur principale. 

2d. Because a release or relinquishment of a 
right implies in law the receipt of satisfaction, 
and it is contrary to every principle of jurispru- 
dence for a party to receive a double satisfaction 
for the same injury; and here the injury received 
by B from C and from A is essentially the same: 
the act of those two Powers were indeed differ- 
ent, but the effect which they produced was the 
same, and that effect only can be the object of 


compensation in damages. 


3d. Because if the Power A could be compelled 


many years, &c. R 
BE -© . PEDRO CEVALLOS. | to make satisfaction to Power B for the injury 
CHARLES PINCKNEY, Esq. | which the latter has released or relinquished to 
; — | C, that oe er FA aen aa ee 
F to every useful purpose, as the Power C would be 
Abstract Questions. - -| Hable io the Power A for the same damages from 
.lives.in perfect harmony and | which it was intended to be Coa by the 
wer B. -Ihe Power C, either | release of B. Nowa release, as well as every 
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sontrac 
-be-done 


of that release.: otni as 
JARED INGERSOLL, 
... WILLIAM RAWLE, 
_. Jj. B. McKEAN, : 
«ce Py S: DUPONCEAU. 
Nov. 15, 1802. 


PHILADELPHIA, 


Answer of the Attorney General of the District of New 


York’ to the same question. 


vented the transaction. 

a EDW. LIVINGSTON. 

New Yor, Nov. 3, 1802. 

‘Mi. Pinckney to Mr. Cevallos. l 
CST Mapa, August 28,1803. 


: 23d instant, which was handed to me 
ago at the Royal Sitio of San Ildefonso, 
capenially as your Excellency seems 
; ewhat to ha 
your defence. Formerly, I thought that the ques- 
tion. between us rested upon the law of nations, 
and to that point I directed my arguments ; but 
now, your Excellency. says, ist, That we have 
received compensation; and 2d, (if I understand 
the application of the abstract question,) That 
Spain was not able to prevent the injuries we 
suff her ports, from the citizens or subjects 
of a foreign nation. Before T enter into the discus- 
sion of these new topics, L must be. permitted to 
obsérve, that they appear to me somewhat incon- 
i with the first position taken by your Ex- 
y; for, if. we have received compensation, 
it is a simple matter of fact, and at once: does 
away. the necessity of resorting to general prin- 
ciples, which are, unfortunately, but too apt to be 
ynisunderstood or misapplied even by those whose 
intentions are perfectly upright; on the contrary, 
if these were so evidently against us, as your Ex- 
cellency-is pleased to say they are, I am surprised 
that a resort should be had‘to the confession. that 
Spain was not the mistress of her ports. The ten- 
dency of these observations, and of others which 
might be drawn from the same source, (but that 
I do not wish to dilate upon the subject,) is to pro- 
duce a conviction in’ my mind, either that your 
Excellency appreheads that our claims cannot be 
“resisted upon the gencral. principles of the laws 
of nations, or that it will, on some future occasion, 


for engagement, implies that noth- 
all one- by the grantor directly. or indi- 
By to defeatits bona fide intent-or effect. If, 
therefore, the claim preferred by B upon A will, 
af-admitted, indirectly defeat the release granted 
to.C, such claim must be pronounced to be illegal. 
-sUJpon'the whole, we are of opinion that the re- 
lease granted by the Power B to the Power C 
operates also. a release: to the Power A, for its 
participation in the injury which was.the object 


fording to the above statement, I should 
10 doubt that B, having abandoned its rights 
idemnity against C, would have no claim 
whatever against A, more especially as the case 
supposes it out of the power of A to have pre- 


iy duty to reply:te your Excellency’s 
i 


ve changed the grounds of 


ious to Spain to admit this doctrine. if 


Lam mistaken, your Excellency will, I hope, do 
me.the honor to favor me with arguments to 
show the application of general principles against 
us. Until then‘I shall -look upon this ground as 
abandoned, and endeavor to prove to your Excel- 
lency that we did not, by rejecting the second ar- 
ticle of the convention -with France, relinquish 
our claim against Spain. It is admitted that, by 
this rejection, “ the two States renounce the re- 
spective pretensions: which are the object of the 
said article”: Now these: were (so far as relates 
to the present discussion) the indemnities. mutu- 
ally due and claimed. The question, then is, what 
were the indemnities mutually due and claimed ? 
To decide upon this, we are again brought back 
to the general principles; and-until it is shown, 
by the application of these, that our claim upon 
Spain is unfounded, it cannot be said that we 
have received compensation from France. The 
abstract question submitted to the learned gentle- 
men from Philadelphia and New York does not 
fit the present case, as, in the statement made to 
them, it isaffirmed that the Power B renounces and 
abandons to Power C the right of any claim for 
the injuries and losses occasioned to its subjects by 
the hostilities from Power C. Now this is taking 
for granted the very thing to be proved, and conse- 
quently, any deductions drawn from such prem- 
ises are inadmissible: the. question ought to have 
been, did the Power A violate the laws of nations, 
by suffering the Power C to make free use of her 
ports in arming privateers to cruise against the 
vessels of Power B, and also. by suffering her to 
establish in the same courts for condemning and 
selling the said vessels when brought.in as prizes ? 
And if this is a violation of the law of nations, 

whether is the Power B to seek redress from 

Power C or the Power A? Your Excellency 

must admit that this is the simple question strip- 
ped of any extraneous matter; and if it is deter- 
mined that the Power B has its resource against 

the Power A,then no subsequent arrangement 
with the Power C can affect this claim, unless it 

expressly includes it. Does, then, the arrange- 

ment between France and the United States ex- 

press the relinquishment of any claims which 

the latter may have upon Spain? It certainly 

does not, for Spain is not mentioned in this ar- 
rangement. Hence it follows, that if our. claim 

against Spain is supported by the law of nations, 

or the principles of justice, it cannot be. vitiated 

by our convention with France. Your Excel- 
lency well knows that the practice of our Gov- 

ernment, and the reclamations of my predecessor, 

show that we held Spain lable for the injuries 

we received in her ports; and this clearly proves 

that, by ratifying the convention with France, we 
meant not to relinquish our claims upon Spain; 
and I must suppose that your Excellency did not, 
until very lately, think we had done it, as Í do 
not remember that you ever before advanced the 
opinion; and certainly, if it was well founded, 
there could not be a stronger argument against 
us, and I am sure it is one which would not have 
escaped the enlightened mind of your Excellency: 
There is another inaccuracy, as it applies to 
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the present case, in the abstract question alluded to 
above, for it turns principally:upon the inability 
of the Power A to prevent, within its ports, the 
aggressions of the Power C. This I presume 
could not have-been the case with Spain, and the 
circumstance of an Algerine vessel being delivered 
up in Cadiz proves that it was not; but at all 
events, whatever might have been the inability 
of Spain, it was incumbent on her to make an 
effort proportionate tothe object, and, if she then 
failed, her moral obligation ceased ; butif, for wise 
and prudential considerations best known to her- 
self, she chose not to make this effort, but rather 
to suffer the property of her friends.to be sacrificed 
in her ports, this was the price which she paid for 
peace, and to those at whose expense the payment 
was made, she is certainly bound in honor to 
makecompensation. Weadmitted this reasoning 
when it operated against ourselves; for we paid 
the British for their vessels sold in our ports by 
the French, because we did not, at the time, think 
it prudent to.use all our efforts:to procure the re- 
Storation of them.” This. is. precisely a. case in 
point, and, having paid then; we have a better 
right-to receive now.. 

“LT have thus endeavored to answer the objections 
of your Excellency, and to show that nothing 
has been done on either side to impair that claim 
which accrues to us against His Majesty, from 
the general principles of justice, as sanctioned by 
the laws and usages of nations. I have so repeat- 
edly urged the force of these principles in our 
favor, without receiving from your Excellency 
more than a simple denial of my conclusions, that 
Į cannot suppose it would be useful to say any- 
thing more asto that point. It now only remains 
for ‘me to inform your Excellency, that I shall 
forward to the United States the letterswhich 
have passed between us, and also a detail of 
our conversations, that my Government may 
have this subject before them, as fully as it is in 
‘my. power to place it. They will then determine 
what it is proper for them to do: but I cannot 
close this letter without reminding your Excel- 


lency of the unpleasant situation in which they į 


willbe placed. Convinced that it can neither be 
the.interest nor the intention of His Majesty to 
injure. them, they will yet see with regret that, 
for-some years past, the conduct of Spain has not 
‘been ‘altogether as friendly towards them as they 
‘could have wished. I will not probe too deeply 
into’'this subject ; but I feel it my duty to tell your 
Exeéllency, that, in my opinion, something must 
be-dote-on the part of His Catholie Majesty to 
adjust. our well founded claims in an equal and 
honorable. manner, or I fear he will lessen the 
friendship of the people and Government of the 
ited States, which has hitherto been sincere 
frespectful; and Ido hope that His Majesty 
i direct his Minister in the United States to 
(0-Gtir-Government some conciliatory pro- 
‘hich.may tend to preserve a friendly 
is Intercourse between our two 
ore agreeable to His Majesty 

“Of these: communications 
€ believe that it would 


not be possible to.impose on me a more pleasing 
task, for it is my most anxious wish to prevent a 
misunderstanding between our two countries, con- 
nected together by mutual wants, and freed from 
the jealousies of a rival commerce, or interfering 
or rival productions. 

With sentiments of the most profound respect 
and perfect consideration, I have the honor to be, 
your Excellency’s most obedient, humble servant. 

Don Pepro CEVALLOS, 

First Secretary of State, Fc. 


GREAT BRITAIN AND FRANCE 


[Communicated to the Senate, Feb. 1, 1805.] 
To the Senate of the United States: 

According to the desire expressed in your re- 
solution of the 28th instant, I now communi- 
cate a report of the Secretary of State, with doc- 
uments relative to complaints against arming 
the merchant ships and vessels of the United 
States, and the conduct of the captains and crews 
of such as have been armed. 

Jan. 31, 1805. "TH. JEFFERSON. 


DEPARTMENT OF STATE, 
January 31, 1805. 

The Secretary of State, to whom the Presi- 
dent of the United States has been pleased to 
refer the resolution of the Senate of the 28th in- 
stant, requesting that therë may be laid before 
the Senate such documents and papers, or other 
information, as the President should judge proper, 
relative to complaints against arming the mer- 
chant ships or vessels of the United States, or the 
conduct of the captains and crews of such as have 
been armed, has the honor to annex hereto: 

1st. A copy of a letter addressed _to the Secre- 
tary of State by the Envoy of Great Britain, 
dated on the 31st of August last, 

2d. An extract of a letter to the same, from 
the late Chargé d’A ffaires of France, dated May 6, 
last, which was preceded and followed by other 
letters and conversations of the same gentleman, 
urging the subject upon the attention of the Gov- 
ernment. It has been also urged, by the present 
Minister of France, in his interviews with the 
Secretary of State. 

Of the enclosures alluded to in the aforesaid 
letter and extract, the only authenticated state- 
ment, relative to the conduct of American private 
armed vessels, which has been received at this 
Department, is contained in the annexed letter 
from Mr. George Barnewall, of New York, and 
the document accompanying it. 

All which is respectfully submitted. 

JAMES MADISON. 


No. 1. 
Mr. Merry to the Secretary of State. 
PHILADELPHIA, Aug. 31, 1804. 


Sir: I have received information respecting 
several vessels which have of late been armed in, 
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ailed::from, the different ports of the 
ed States: some loaded with articles contra- 
band: of war,-(gunpowder is said to be the general 
article,).others with cargoes. of innocent goods, 
and: others. again in ballast. After the diligent 
inquiry which it-has been my duty to make on so 
important a subject, I think that I can have the 
honor of stating to you, with certainty, that sev- 
eral vessels of the above description, which are 
mentioned to be schooner rigged, have sailed 
lately: from the port of Baltimore, while others, of 
a larger. size, even ships of considerable burden, 
and: completely equipped for war, have sailed 
fromthe port.of Philadelphia, bound to the pos- 
sessions of. His -Majesty’s enemies. in the Hast 
asiwell-as the-West Indies. It is said, that the 
object:of some.of these equipments is to force a 
trade with the blacks in the island of St. Domin- 
gò; in which attempt, the public prints have 
stated so circumstantially, as to leave no doubt 
on: the: subject, that two American vessels have 
been captured by. French cruisers, after making 
resistance; but: 1 have strong reason to believe 
that the destination of others, particularly from 
the port of Philadeiphia, has been with cargoes of 
contraband articles to the enemy’s possessions in 
the. East and West Indies. Let their destinations, 
however, be what they may, it cannot, I conceive, 
but be- justly considered, that such armaments, on 
the part-of the citizens’ of a neutral State, must 
be-attended -with. consequences prejudicial toa 
belligerent Power, and:may, therefore, be deemed 
rightly as offensive; for which reason, the law of 
nations has.stated one of the first obligations ‘of 
neutrality to be, that of abstaining from all parti- 
cipation in: warlike expeditions. The armed ves- 
sels alluded to may become the property of the 
King’s enemies, either by capture at sea, or by 
purchase in the ports to which they are destined, 
and are thus in readiness to be converted imme- 
diately into instruments of hostility against His 
Majesty; while, in another point of view, they 
are calculated to protect the vessels, when they 
are loaded with contraband articles, against the 
lawful search and detention of a lawfully commis- 
sioned cruiser, when the latter shall happen to be 
of inferior farce. - Indeed, I conceive that it may 
not be giving too great an extent.to the principle 
of the dase of nations, without attending to the 
nature of the cargo, to consider the very arms, 
ammunition, and other.implements of war, with 
which such vessels are farnished, as contraband 
articles, when the vessels have been thus equip- 
ped. without the authority of the nation to which 
they belong.. - 

` I understand, sir, that the arguments in question 
have, in fact, taken place under no commission or 
authority whatever from the Government of the 
United States. I.have, therefore, thought it my 
duty to have the honor of making you acquainted 
with the information that has reached me on this 
subject; and ifthe observations which I have taken 
the liberty to make upon it should happily be con- 
formable to the sentiments of the American Gov- 
ernment, I can safely trust to their justice, as well 
as-to: their. jealousy of observing the most strict 


neutrality in the present war,.to take such meas- 
ures-as shall appear to them the most proper for 
suppressing the illegal.proceedings complained of, 
on the part of those individual ciuzens of the Uni- 
ied States who shall appear to be concerned in 
them. “ot 

I have the honor to be, with high respect and 
consideration, sir, your most. obedient, humble ser- 
vant, ns ANT. MERRY. 

Hon. James Manison, Secretary of State. 


No. 2. ; 


Extract of a letter from the Chargé des Affaires of France, 
dated May 7, 1804, and addressed to the Secretary 
of State. f - oe a 
The undersigned is informed, in a manner which 

leaves him no room to doubt it, that the American 

merchants who pursue this commerce, [meaning 
the commerce with St. Domingo.] publicly arm, 
in the ports of the United States, vessels which 
are intended to support, by force, a traffic contrary 
to the law of nations, and to repel the efforts which 
the cruisers of the French Republic are author- 
ized to make, in order to prevent it. These arma- 
ments have also for their object to cover the con- 
veyance of munitions to the revolted of that colony. 
The Government of the United States cannot be 
ignorant of these facts, which are public: the con- 
sequences thereof have already been manifested 
in the West Indies, where the public papers advise 
that there have been actions between the French 
cruisers and American vessels carrying on this 

commerce. a 
In considering the matter merely under the view 

of the law of nations, it is manifest that American 

citizens, under the very eyes of their Government, 

carry on a private and piratical war against a 

Power with which the United States are at peace. 

The undersigned would be wanting in his duty.if 

he did not vindicate, under such circumstances, 

the rights and the dignity of his Government, 
which are openly injured; and if he did not call 
the attention of Mr. Madison to the disagreeable 
reflections which the French Government would 
have aright to make, if the silence of the local 
authorities respecting acts of this nature should be 
imitated by the Government of the United States, 

The French Government certainly could not 
see, without a profound regret, that, after having 
given to the United States the most marked proofs 
of the desire to place the good understanding of 
the two nations upon the most immoveable found- 
ations, by abandoning national interests, which 
might have eventually produced collisions, indi- 
vidual interests should now be permitted to com- 
promit this good understanding. Its regret would 
be still much greater if, when the dignity and the 
safety of France are openly injured in the United 

States, by their citizens, the American Govern- 

ment should preserve, respecting these violations, 

a silence, which would appear to offer an excuse, 

and even a sort of encouragement, to all the ex- 

cesses which cupidity may attempt. Besides 
that, the peace of the two nations cannot but. be 
seriously compromitted by the proceedings.of the 
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individuals, and by. the reprisals to which they 
must necessarily lead; this state of things would 
infallibly tend to diminish the amicable disposi- 
tions which the two Governments wish to cul- 
tivate. o 


when she was boarded ; they only left three men 
on board, sheered off, and gave us a broadside, and 
attempted to board us, but was repulsed by our 
quarter gun pikes and musketry ; they then kept 
clear of our pikes, and played continually with all 
their men, with nothing but musketry. Our men 
seeing their shipmates falling, most of the lands- 
men quit their quarters: the privateer seeing this, 
attempted the second time to board us, by cutting 
our nettings, and overpowered us by numbers; 
was obliged to haul down our colors, and quit the 
deck, otherwise be cut in pieces; we had three 
killed, four badly wounded, and two slightly 
wounded ; the first who fell was poor Mr. Bird; 
he was standing near me; he received one ball 
through his body, and one through his head, and 
never after spoke a word. I begged him some 
time before to go below, and prepare his papers: 
he said they were already prepared, and would 
not quit the deck; in consequence of which alk 
his papers were found. It was not my intention 
to engage the privateer, unless I thought we were 
sure of getting clear; but the Rockland commenc- 
ing so quick, I could not then avoid it; but even 
had we suffered them to board us, they would 
have made a prize of us; the passengers on board 
were sufficient to condemn us; upward of one 
hundred letters were found with them directed to 
different parts of St. Domingo, and, among the 
passengers, there were two noted generals who 
were well known by the Frenchmen; and among 
Mr. Bird’s papers were found instructions from 
Mr. Lapierre pointing out the whole plan of the 
voyage. Many other letters were found with Mr. 
Bird’s papers, all of which tended to condemn the 
ship, which they showed me at Point Petre when 
I was examined. 

When they boarded us, nothing saved our lives 
but their thinking we were English, and asked us 
how we dare engage under American colors; and 
did not believe we were Americans even after we 
arrived. After the Rockland was boarded we 
engaged the privateer close on board for forty 
minutes. When the black General, a passenger, 
found we were captured, he ran below with a 
pistol, with an intention to blow the ship up, and 
with much difficulty we prevented it. He set the 
eartridges on fire in the cabin and steerage, which 
was in pouch tubs, and my laying the magazine 
scuttle over, saved the ship and our lives. When 
he found he could not blow the ship up, he put 
the pistol to his head, and blew his brains out. 
The privateer took out all the passengers, officers, 
and men, except myself, carpenter, two boys, and 
one of our men, badly wounded. The privateer 
continued with us until we arrived in this port, 
which was on the 17th July, and was immediately 
put altogether in a most miserable prison with 
nothing to eat but stinking beef and coarse bread, 
and very short even of that. They will not suf- 
fer me to see any Americans, nor have any com- 
munivation with anybody. There is a schooner 
ealled the Snake in the Grass, bought in New 
York and fitted out at Salem with five guns 
taken and brought here a few days before me: 
one ef the mates is allowed to go out at times, 


No. 3. 
New York, Sept. 6, 1804. 


Sir: The sufferings of innocent individuals in- 
duce me to the liberty I now take of submitting 
the following statement to your consideration : 

In the month of June last, I despatched the ship 
Hopewell, Preserved Sisson, master, and the brig 
Rockland, Akens, master, with suitable car- 
goes, destined for Aux Cayes, in the Island of His- 
paniola : the former armed for defence with twelve 
six-pound cannon and two twelve-pounders, with 
al arms, &c., a crew of thirty-five in number, 
besides passengers; the latter, with eight six- 
pounders, small arms, &c., and a crew of twenty 
in number, besides passengers. Both these ves- 
sels were regularly cleared at the custom-house 
of this district, and sailed on their intended voy- 
ageon the 17th of June. In the prosecution of 
“which, they were tnet with and captured by a pri- 
‘vateer belonging to individuals in the island of 
Guadaloupe, whither they were carried, and their 
crews put into close confinement. I beg leave to 
yefer you to the document enclosed for the par- 
ticulars of the situation in which those unfortu- 
nate men are placed; and have the honor to 


be, &c., 
i GEO. BARNEWALL. 
James Manison, Esq, &c. &e. 


GUADALOPE, POINT PETRE, 
ins? ap Cee ae July 26, 1804: - 
'. Sm: No doubt, ere this, you have heard of the 
capture of.the Hopewell and brig Rockland. 
Owing to. S. W. and S. S. W. winds, was obliged 
to go to the eastward of Bermuda, in lat. 27 deg. 
38 min., long. 61, 57 min., on the 30th of June, at 
3 A.M. Saw a brig which appeared to be dog- 
ging us, and at daylight she bore down, on us, 
hoisted an English ensign, and fired a gun to lee- 
gard: we were. then under all the sail we could 
set; but finding she came up with us very fast, 
we hoisted American colors, and’ fired a gun to 
Jeeward, and shortened sail. I hailed the Rock- 
and, and desired Captain Akens to keep on our 
‘Yee bow, and near us, as I wished to speak the 
privateer first, and know what he was, before we 
attempted anything. She was then on our wea- 
ther quarter; the Rockland not keeping in her 
station; dropping more to leeward, and nearly on 
our lee quarter; the privateer was then almost 
within hail of us, but immediately up helm and 
yun. alongside the Rockland, and commenced 
firing under English colors, which was returned 
from the brig. The privateer being between us 
and the brig, prevented my firing until I got ina 
situation.to fire clear of the Rockland, which was 
in ‘less than. a. moment, when we commenced 
firing to the best advantage we could; the Rock- 
land fired only-one broadside and some musketry, 
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and this:was- the only opportunity I had to write. 
They say that orders have gone to America, that 
every vessel bound to St. Domingo, if taken, shall 
be treated as pirates. God only knows what they 
mean todo with us. I beg you will do all in your 
power to get our Government to claim us, other- 
wise I do not know what they may do: they seem 
to be inveterate against the Americans, and even 
told me every ship and captain’s name that was 
armed from New York. 

Captain Akens had his mate killed, and one 
man, and several. wounded, himself wounded, and 
died at this place on the 22d instant. 

The schooner Snake in the Grass was com- 
manded by James Mansfield, who is also in prison, 
with all his men. The vessel will be condemned, 
although they did not fire a shot. As no protest 
can be made here, I thought it best to let the offi- 
cers sign this letter with me. Several large pri- 
vateers are getting ready to go down in the bite 
after the Americans. The privateer that took us 
was the brig Ferbriskey, Captain Antwan, with 
ten long French sixes, two twelve-pound carron- 
ades, one long eighteen-pounder, and one hundred 
and fifty men. The French seem to be very in- 
veterate against the Americans, and insult ts as 
they pass the prison. . All that Í can say more is 
to request you to do what you can with our Gov- 
ernment, to claim us as Americans. I think the 


manner in which the French privateer engaged | 


us, under English colors, will be a sufficient reason 
for them to claim us. Allthat I can say moreis, 
that your ship and property were defended with 
spirit, until overpowered by numbers. 

“Tam, sir, with respect, roar moii obedient ser- 


vant, : , 
MAHLON BENNET, 
JAMES ROSS, jun. 
GEORGE BARNEWALL, Esq. 


N. B. You will please to excuse any fault in 
this letter, as I am so closely watched. 


UNITED States OF America, 
` State of New York ss: - i 

I, William Popham, Notary Public, duly ad- 
mitted and sworn, dwelling in the city of New 
York, and havihg power by commission, under 
the great seal of the State of New York, to attest 
deeds, wills, and other writings, and also to ad- 
minister oaths, and grant certificates thereof, do 
hereby certify, declare, and make known unto all 
persons to whom these presents shall come, -or 
may in any wise concern, that the foregoing is a 
just, true, and perfect copy of an original letter 
(whereof it purports to be a copy) this day hand- 
ed to me by George Barnewail, of the city of New 
York, merchant, in order to have a notarial copy 
made thereof; 1, the said notary, having carefully 
compared and examined the said copy with the 
said original letter,and found the same to agree 
therewith word for word and figure for figure ; 
and I, the said. notary, do hereby further certify 
and declare, that, upon the day of the date hereof, 
before me personally came and appeared Domi- 
nick Purcell, of the said city of New York, gen- 
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tleman, who being oy me duly sworn, did solemn- 
ly depose and declare, that he was well acquaint- 
ed with the handwritings and signatures of Pre- 
served Sisson, the master, and Mahlon Bennet, 
the first mate, of the ship Hopewell, of this port, 
and that he verily believes the names “P. Sisson 
and Mahlon Bennet,” set and subscribed to the 
said. original letter, are of the respective hand- 
writings and signatures of the said Preserved Sis- 
son and Mahlon Bennet; and he further deposeth 
and sayeth, that James Ross, jr., who hath also 
signed the said original letter, sailed from this 
port in the capacity of second mate of the sai 

ship Hopewell; and further sayeth not. g 

DOMINICK PURCELL. 


Of all which, I, the said notary, do now make 
this public act, that the same may serve, and be 
of full force and value, as of right it shall ap- 
pertain. 

In testimony whereof, the said Dominick Pur- 
cell hath subscribed the foregoing deposition, and 
I, the said notary, have hereto subscribed my 
name and affixed my seal of office, at the city of 
New York, the twenty-first day of August, in the 
year of our Lord, one thousand eight hundred and 
four, and of the independence of the United States 
of America the twenty-ninth. 

WILLIAM POPHAM, 
Notary Public. 


SPAIN. 


[Communicated to Congress, December 9, 1805, and 
February 18, 1813,*] 


To the Senate and House 
of Representatives of the United States : 

The depredations which had been committed 
on the commerce of the United States during a 
preceding war, by persons under the authority of 
Spain, are sufficiently known to all: these made 
it a duty to require from that Government indem- 
nifications for our injured citizens. A convention 
was accordingly entered into between the Minis- 
ter of the United States at Madrid, and the Minis- 
ter of that Government for Foreign Affairs, by 
which it was agreed that spoliations committed 
by Spanish subjects, and carried into ports of 
Spain, should be paid for by that nation ; and that 
those committed by French subjects and carried 
into Spanish ports should remain for further dis- 
cussion. Before this convention was returned to 
Spain with our ratification, the transfer of Louisi- 
ana by France to the United States took places 
an event as unexpected as disagreeable to Spain. 
From that moment ‘she seemed to change her 
conduct and disposition towards us. It was first 
manifested by her protest against the right of 
France to alienate Louisiana to us, which, how- 


* Although these Messages are of different dates, the 
papers transmitted exhibit the posture of affairs with 
Spain at the date of the first Message, and, in many 
cases, were only duplicate copies of the same paper. 
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Then high o 
Congress esta 


ffence was manifested at the act of 
blishing a collection district on the 
Mobile, although, by an authentic declaration, im- 
mediately made, it was expressly confined to our 
acknowledged limits, and she now refused to rati- 
fy the convention signed by her own Minister 
under the eve of his Sovereign, unless we would 
consent to alterations of its terms, which would 
have affected. our claims against her for the 
spoliations by French subjects carried into Span- 
ish ports. 

To obtain justice, 
ship, I thought a specia 
accordingly appointed James Monroe Minister 
Extraordinary and Plenipotentiary, to Madrid, 
and, in conjunction with our Minister Resident 
there, to endeavor to procure a ratification of the 
former convention, and to come to an under- 
standing with Spain as to the boundaries of Lou- 
isiana. It appeared at once that her policy was 
to reserve herself for events, and, in the mean 
time, to keep our. differences in an undetermined 
state: this will be evident from the papers now 
communicated to you. After nearly five months 
of: fruitless endeavor to bring them to some defin- 
ite and satisfactory result, our Ministers ended 
the conferences without having been able to ob- 
tain indemnity for the spoliations of any descrip- 
tion, or any satisfaction as to the boundaries of 
Louisiana, other than a declaration that we had 
no rights eastward of the Iberville, and that our 
line to the west was one w 


as well as to restore friend- 


us but a string of land on that bank of the river | 
Mississippi. Our injured citizens were thus left | 
rospect of retribution from the | approve. 


without any p 
wrong-doer ; and, as to boundary, each party was 
to take its own course. That which they have 


chosen to pursue will appear from the documents | 


now communicated. They authorize the infer- 
enee, that it is their intention to advance on our 
possessions, until they shall be repressed by an 
opposing foree. Considering that Congress alone 
is constitutionally invested with the power of 
changing our condition from peace to war, I have 
thought it my duty to. await their authority for 
using force in any degree which could be avoided. 
I have barely instructed the officers stationed in | 
the neighborhood of the aggressions, to protect our | 
citizens from violence, to patrol within the bor- 
ders actually delivered tous, and not to go out of 


was soon retracted, and the right confirmed. | 


that she acquired no right from Spain, and had 
meant to deliver us none to the-eastward of Iber- 
| ville; her silence as to the western béfindary 
| leaving us to infer her opinion might be against 
| Spain in that quarter. Whatever direction she 
i might mean to give to these differences, it does 
not appear that she has contemplated their pro- 
į ceeding to actual rupture, or that, at the date of 
| our last advices from Paris, her Government had 
| any suspicion of the hostile attitude Spain had 
| taken here. On the contrary, we have reason to 
believe that she was disposed to effect a settlement, 
on a plan analogous to what our Ministers had 


l mission advisable; and | proposed, and so comprehensive, as to remove, as 


far as possible, the grounds of future collision and 
controversy on the eastern as well as western 
side of the Mississippi. 

The present crisis in Europe is favorable for 
pressing such a settlement, and not a moment 
should be lost in availing ourselves of it. Should 
it pass unimproved, our situation would become 
much more difficult ; formal war is not necessary, 
it is not probable it will follow, but the protection 
of our citizens, the spirit and honor of our coun- 
try, require that force should be interposed to a 
certain degree. It will probably contribute to 
| advance the object of peace. l 

But the course to be pursued will require the 
| command of means which it belongs to Congress 
| exclusively to yield orto deny. To them Icom- 
'municate every fact material for their informa- 
| tion, and the documents necessary to enable them 


| 


hich would have left | to judge for themselves. To their wisdom, then, 


|I look for the course Iam to pursue, and will 
that which they shall 
TH. JEFFERSON. 


i pursue with sincere zeal 


Decemser 6, 1805. 


No. 2, s 
Decemser 6, 1805. 


Sir: In order to give to Congress the details 
necessary for their full information of the state of 
things between Spain and the United States, I 


| send them the communication and documents 
' now enclosed. 
| tial, that term is not meant to be extended to all 
! the ducuments, the greater part of which are 


Although stated to be confiden- 


proper for the public eye: it is applied only to the 
Message itself, and to the letters from our own 
and foreign Ministers, which, if disclosed, might 


them but whem necessary to repel an inroad, or to 
rescue a citizen, or his property ; and the Spa 
officers remaining at New Orleans are require 
depart without further delay. It ought to be note 
here, that, since the late change in the state of 
affairsin Europe, Spain has ordered her cruisers 
and courts to respect our treaty with her. 

“The eonduct of France, and the part she may 

n the misunderstandings between the United 
Spain, are too important to be uncon- 
She-was prompt and decided in her de- 

a hat our.demands on Spain for French 
spoliations ea nto: Spanish ports, were in- | 
cluded“ id= the ment. between the United 
States and Fran ie: took at once the ground, 


a 


H 


| 


nish | modation. 
d to | to the Legislature in confidence that they will be 
d | kept secret. 


throw additional difficulties in the way of accom- 
These alone, therefore, are delivered 


TH. JEFFERSON. 
The Presivent of the Senate. 


No. 3. 
To the Senate of the United States - 

I transmit to the Senate a report of the Secre- 
tary of State, complying with the resolution of 
the 18th January, 1813. 

JAMES MADISON. 

Fepsruary 18, 1813. 
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Rtment or Stave, Feb. 17, 1813. 

6 Secretary of State, to whom was referred 
the confidential resolution of the Senate of the 
18th.instant,.has.the-honor, in compliance there- 
to submit to.the President the following 


- Instructions given. by the Secretary of 
State to Charles Pinckney, Esq.; Minister Pleni- 
potentiary of the United States at Madrid, under 
date of the 6th February, and 10th April, 1804; 
and fo Robert R. Livingston, of the 31st January, 
22d. The Correspondence between Charles Pinck- 
ney, Esq., and the Spanish Government relative 
to the ratification of the Convention of 1802. 

. 3d. Correspondence between the Secretary of 
State and the Marquis de Casa Yrujo, on the 
same. subject. oo 

4th. Instructions given. by the Secretary of 
State to Messrs. Monroe and Pinckney, under 
date of the 15th April, 8th July, 26th October, 
1804; 4th May, and 23d May, 1808. 
` Bth. A letter from Mr. Monroe to M. Talley- 
rand, of 8th November, 1804; and a letter from 
M. Talleyrand to General Armstrong, of 21st De- 
cember, 1804, in reply thereto. 
_,6th.. The correspondence between Messrs. Mon+ 
roe'and Pinckney, and'the:‘Spanish Government. 

These papers communicate all that passed be- 
tween. the dates specified in.the resolution, on the 
subject-majter.thereof; no negotiation was ever 
entered into with Spain, under the instructions to 
Messrs. Armstrong’and Bowdoin, nor was there 
eyer any negotiation with France, either for the 

_eession of East Florida, or for indemnities for 
French seizures, and condemnations in the ports 
of Spain, during the late war with France. 

All which is respectfully submitted : 

JAMES MONROE. 


Instructions from the Secretary of State to Mr. 
n Pinckney and to Mr. Livingston. 
Mr. Madison, Secretary of State, to Mr. Pinckney, 
g Minister to Spain. ` 
DEPARTMENT OF STATE, July 29, 1803. 
“Sir: You will have learned, doubtless, from 
Paris, that a treaty has been signed there, by 
which New Orleans and the rest of Louisiana is 
conveyéd to the United States. The Floridasare 
not included in -the treaty, being, it appears, still 
held by Spain. The enclosed copy of a commu- 
nication, from the Spanish Minister here, contains 
a refusal of His Catholic Majesty to alienate any 
part of his colonial possessions. A copy of the 
answer to it is also enclosed. 

At the date of this refusal, it was probably un- 
known that the cession by France to the United 
States had been, or would be made. This con- 
sideration, with the kind of reasons given for the 
refusal, and the situation of Spain, resulting from 
the war between Great Britain and France, lead 
to a calculation that,at present, there may be less 
repugnance to our views. The letter, herewith 
addressed to Mr. Monroe, gives the instructions 


| under which the negotiations are to be pursued. 


Being for your use, as well as his, it is left unseal- 
ed, and in your cipher; a copy in his having been 
forwarded to Paris. 
In case Mr. Monroe ‘should not have arrived, 
but be expected’ at Madrid, you will forbear to 
| enter into negotiations on this subject, unless they 
should be brought on by the Spanish Govern- 
ment, and the moment should be critical for se- 
curing the object on favorable terms. The maxi- 
mum of price, contemplated by the President, will 
be found in the instructions. At this price the 
bargain cannot be a bad one. But, considering 
the motives which’ Spain ought now to feel for 
making the arrangements easy and satisfactory ; 
the certainty that the Floridas must, at no distant 
period, find a way into our hands; and the tax on 
our finances, resulting from the purchase of Lou- 
isiana, which makes a further purchase immedi- 
ately less convenient; it may be hoped, as it is to 
be wished, that the bargain will be considerably 
cheapened. Under such circumstances, it would 
not be proper to accede to the terms which, under 
others, might have been admissible. 

In case Mr. Monroe should be obliged to decline 
or postpone his visit to Spain, I have requested 
him to give you his ideas on the expediency of 
your proceeding or not ‘in the negotiation. The 
advantage given him by-his opportunity of scan- 
ning the policy of Great Britain and France, in 
relation to Spain, and of estimating the course of 
the war, will render his opinion on that point 
worthy of your confidence. 

You will observe, in the answer to the Marquis 
de Yrujo’s communication, a merited animadver- 
sion on the motives assigned for the restoration of 
the deposit. The United States can never admit 
that this was of favor, not‘of right; nor receive 
as a favor what they demand as a right. 

As the indemnifications claimed from Spain 
are to be incorporated in the overtures for the 
Floridas, it will be advisable to leave them, al- 
though within your ordinary functions, for the 
joint negotiations of yourself and Mr. Monroe. In 
these, as proceeding from an extraordinary mis- 
sion, the subject can be pressed with greater force 
and more probable effect. Should Mr. Monroe, 
however, not be likely soon to join you, and there 
be a prospect of extending the convention, not 
accepted here, to the claims admitted in it, you 
will continue to urge them on the justice of the 
Spanish Government; and in terms, and a tone, 
that will make it sensible of the impolicy of disap- 
pointing the reasonable expectations of the Uni- 
ted States. 

I have the honor to be, &c. 

JAMES MADISON. 

CHARLES Pinckney, Esq. 


nN e 


Extract of a letter from the Secretary of State of the 
United States to Robert R. Livingston, then their 
Minister Plenipotentiary in France. 

DEPARTMENT or STATE, Jan. 31, 1804. 
The convention with Spain, which was not 
agreed to at the last session of Congress, has been 
resumed and ratified during the present. The ob- 
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jection to it was, that it did not provide, in suffi- 
cient extent, for repairing the injuries done to our 
commerce, particularly in omitting the case of 
captures and condemnations by French cruisers 
and Consuls, within Spanish responsibility. As 
the convention does not abandon the omitted cases, 
but merely leaves them for further negotiation, it 
was judged best, on the whole, not longer to deprive 
that class of our citizens, who are comprehended in 
the convention, of the benefit of its provisions. 
The claims of the others will be pursued with due 
attention; and may, perhaps, be advantageously 
brought into the negotiation with which Mr. 
Monroe and Mr. Pinckney will be jointly charged. 
Such of them as Spain refused to submit to arbi- 
tration, as proceeding from French citizens, and 
not from Spanish subjects, are clearly supported 
by strict justice, and by the soundest principles of 
public law. French citizens, within the jurisdic- 
tion -of Spain, were, for the time, subjects of 
Spain. Spain had a right to their allegiance, and 
was responsible for their conduct., As well might 
she say. that a murder or robbery committed by a 
Frenchman on an American, in the streets of 
Madrid, was to be punished or redressed by France 
alone, not by her, as pretend that the illegal pro- 
ceedings of Frenchmen, within Spanish jurisdic- 
tion, in the case of spoliations on our commerce, 
are to depend on France, not on her, for indemni- 
fication. Supposing France to be liable eventu- 
ally, Spain is liable in the first resort, and can be 


relieved from it only by showing that she exerted į 


all the reasonable means in her power for prevent- 
ing and correcting the wrong, without being able 
to succeed in either. At first she seemed sensible 
of this. Her plea was, in substance, that circum- 
stances did not permit her to control the conduct 
of French agents and citizens within her jurisdic- 
tion. This plea being not very honorable to her 
sovereignty, or sufficiently established by proof; 


and being not very consistent with the satisfac- ` 


tion which she may find it expedient to yield to 
other nations, particularly to Great Britain, whose 
commerce is, at this time, suffering like injuries 
from French cruisers and Consuls; it has given 
place to the plea that the erasure of the second 
‘article of our convention with France, in 1800, 
releases Spain as well as France ; because France 
being liable, in justice, to Spain, for the indemni- 
ties paid by the latter to the United States, would 
indirectly be deprived of the benefit of that re- 
lease to her. To this the reply is given by the 
remarks. already made. The injury proceeded 
-from Spain. To Spain we look for reparation. 
Her claim for reimbursement on France is a ques- 
tion between her and France. It may be just, or 
not just, according to circumstances unknown to 
‘the United States. Spain may have found, for 


been claimed from Spain and not from 
from France, the application has 
nized; nor authorized. by the 
led States. Applications 


of this sort may have been made by individual 
sufferers: but, it is believed, that they have, in no 
instance, received the countenance of the Ameri- 
can legation at Paris. It is maintained, however, 
on the part of Spain, that a resort in form has 
been had to the French Government, in such 
cases. Will you make the inquiry and commu- 
nicate the result? It will not be amiss‘to know 
the truth, as it may the more effectually silence 
the sophistry of Spain. But, should the result 
justify the assertion on her side, it will not vary 
the merits of the qüestion. The. resort of indi- 
viduals to the French Government could not be 
pretended to have that effect. If made under the 
voluntary auspices of an American Minister it 
might have been unknown to, or disapproved by 
the Government here. Nay, if made by order, of 
the Government itself, it would not preclude a 
just resort to Spain, unless accompanied by a pos- 
itive or clearly implied discharge of the latter 
from her responsibility. 

“Jt has been thought proper to give you this 
view of the subject that it may guide the commu- 
nications thereon, which it may be expedient for 
you, at any time, to hold with the French Gov- 
ernment.” a ; 


Extract of a letter from the Secretary of State to Chas. 
Pinckney, Esq., then Minister Plenipotentiary of the 
United States at Madrid. i 

DEPARTMENT or D'raTE, Feb. 6, 1804. 

The Senate having resumed at the present ses- 
sion the convention with Spain, postponed at 
the last, have thought proper to ratify it, and the 
President has completed the act on the part of the 
United States. The instrument is now returned 
to you with these. sanctions, in order to be ex- 
changed for the ratification of His Catholic Ma- 
jesty.. You will hasten this formality as much 
as possible, and forward the result to the Govern- 
ment here, that no time may be lost in procuring 
to our citizens the benefits stipulated to them. 
To favor despatch, as well as to guard against 
casualties, duplicates and even triplicates will be 
proper. 

In concurring in this partial provision for the 
indemnities due from Spain, it is to be par- 
ticularly understood that it proceeds from no 
other considerations than a wish to shorten the 
delay of relief to that portion of the claimants 
who are included in the provision, and a determin- 
ation to avail the residue of the reserve, expressly 
made in behalf of their claims, by the act of the con- 
vention. When the decision of the Senate was 
postponed at the last session, it was justly hoped 
that, before the succeeding one, the Spanish Gov- 
ernment would have yielded to the reasonable- 
ness and justice of giving to the provision the ex- 
tent required by the United States; in which case, 
the arrangements would have been simplified, and 
a foundation laid at once for closing all contro- 
versies on the subject. The final refusal of Spain 
to concur in these views, has been thought to give 
a preference to the course now adopted. 

None of the pleas urged by the Spanish Goy- 
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ent, can in the least invalidate the justice of 
laims for injuries committed by French citi- 
sor agents within her jurisdiction. 
f His Catholic Majesty be sovereign in his 
own dominions, aliens within them are answera- 
ble to ‘him for their conduct, and he, of course, is 
aiiswerable for it to others. This is a principle 
founded too evidently in reason and usage to be 
‘controverted. As well might Spain say that a theft 
or robbery, committed in the streets of Madrid, 
by a ‘Frenchman on an American, is to'be re- 
dressed by France, and not. by her, as pretend that 
redress be sought for spoliations committed 
iséts from, or condemnations within, Span- 
ish’ ports. “Nor is there any room for the distinc- 
tion between ‘the injuries proceeding from the 
French cruisers and French consuls. With re- 
spect to the consuls, their acts were either author- 
ized or not authorized by Spain ; if authorized by 
Spain, Spain is answerable for giving them the 
authority ; if not authorized by Spain, they could 
not be authorized ‘at all; the law of nations giv- 
ing them no such authority, and France having no 
right to give it; and being acts without authority, 
they are not to be regarded as consular acts, but as 
much the acts of private individuals as the cruises 
or any other irregalarities committed or institu- 
ted ‘by French citizens within the jurisdiction of 
Spain. To say that the consuls derived their au 
thority from the sanction’ given by Spain to the 
authority derived from France, (without which 
Sanction, positive, or permissive, it is clear that 
the’ authority of France, within the penon 
to rest the 


to do.justice in.this case to the citizens of the 
United States, unless she not only pleads a du- 
ress, suspending her free, agency, and prostrating 
her national honor, but proves the reality of this 
duress; and not only proves this duress, but 
proves, moreover, first, thatshe did everything 
in her power to prevent the evil; next, that she 
did everything in her power to obtain reparation 
for it; and, lastly, that, in tolerating the evil, she 
did not deliberately and wilfully surrender the 
neuiral rights. under her protection to advantages, 
positive or negative, obtained or expected by her- 
self or France. 

-The suggestion, that France was resorted to 
for redress. was unfounded. It does not appear 
that any.such resort was authorized by the Gov- 
ernment.of the United States, whilst the claims 


nor is it believed that any interpositions have 
proceeded from the American legation at Paris. 
Had, indeed, such interpositions taken place, they 
would, in no respect, lessen the obligations of 
Spain. Individuals may have made their appli- 
cations to the French Government, but it will not 
be pretended that the merits of the question can 
be affected by that circumstance. 


~ The plea on which it seems that the Spanish 
Government now principally relies is, the erasure 


of the second article from our late convention with 
France, by which France was released from the 
indemnities due for spoliations committed under 
her immediate responsibility to the United States. 
This plea did not appear in the early objections 
of Spain to.our‘claims. -It was an after thought, 
resulting from the insufficiency of every other 
plea, and is certainly as little valid as any other. 
The injuries for which indemnities are claimed 
from Spain, though committed by Frenchmen, 
took place under Spanish authority. „Spain, there- 
fore, is-answerable for them; to her we have 
looked, and continue to look, for redress.. If the 
injuries done to us by her resulted in any manner 
from injuries. done to her by France, she may, if 
she pleases, resort to France, as we resort to her. 
But whether her resort to France would be just 
or unjust, is a question between her and France, 
not between either her and us, or us and France. 
We claim against her, not against France. In 
releasing France, therefore, we have not released 
her. 

The claims, again, from which France was 
released, were admitted by France, and the re- 
lease was for a valuable consideration in a cor- 
respondent release of the United Ssates from cer- 
tain claims on them. The claims we make on 
Spain were never admitted by France, nor made 
on France by the United States; they made, there- 
fore, no part of the bargain with her, and could 
not be included in the release. The only suppo- 
sition.on which Spain could turn us. over to 
France would be, that of her being in a state of 
absolute duress, of her being merely the staff by 
which the blow was given by France. But even 
on this supposition, the injuries done by France, 
through Spain, could not, by any fair interpreta- 
tion, be confounded with the injuries released to 
France, by which could be meant such injuries 
only as proceeded from her own individual re- 
sponsibility, and as were, in the ordinary course 
of things, chargeable on her. 

The last plea, under which refuge has been 
sought by Spain against the justice of our claims, 
is, the opinion of four or five American lawyers, 
given on a case stated, without doubt, by some 
one of her own agents. An argument of this sort 
does not call for refutation, but for regret that 
the Spanish Government did not see how little 
such an appeal from the ordinary and dignified 
discussions of the two Governments, by their reg- 
ular functionaries, to the authority of private 
opinions, and of private opinions. so obtained, was 
consistent cither with the respect it owed to itself, 


i ; : 4 | or with that which it owed to the Government of 
against Spain have been’ uniform and pressing ; j 


the United States; that it did not even reflect on 
the reply so obvious, that four or five private 
opinions, however respectable as such, could have 
no weight against the probability that other law- 
yers had been consulted, whose opinions were not 
quoted, because they were not thesame; and that, 
if the Government here could descend to the ex- 


| periment, little difficulty could be found in select- 


Ing more numerous authorities of the same kind, 
not only in the United States, but among the ju- 
rists of Spain. 


1303 


1304 


Relations with Spain. 


Extract——The Secretary of State. to Charles Pinck- 
ney, Esq. . 
DEPARTMENT of Srare, April 10, 1804. 


Sie: The footing on which your last commu- 
nications with Mr. Cevallos left the subject of 
the South American claims of our citizens, re- 
quires little to be added to what has heretofore 
been said in relation to them. Ishall observe only, 
that there is a difference between your statement 
and construction of the Spanish ordinances and 
those of Mr. Cevallos; on which T cannot under- 
take to decide, without a fuller view of the ques- 
tion than I have the means. of taking. On the 
arrival of Mr. Monroe, he-will join you in the dis- 
cussion, and the provision due to our citizens may, 
perhaps, be incorporated with the principal nego- 
tiations which will then be undertaken. In the 
meantime, you wili be under no restraint from 
taking advantage of any favorable change in the 
disposition of the Spanish Government, for ob- 
taining justice from it. ‘This is the more to be 
desired, as it will simplify the transaction, com- 
mitted jointly to yourself and “Mr. Monroe, and 
leave, applicable to other contested cases, any 
sum that may be stipulated. by the United States 
in that transaction, and which will probably be 
inadequate to the aggregate of the cases. 

According to information already received, 
many vessels, belonging to citizens of the United 
States, have suffered from irregularities in the 
‘West Indies, in which Spanish authorities have, 
in some way or other, participated, and for which, 
of course, redress will lie against the Spanish 
Government; and new cases are daily added. As 
soon as the requisite statements can be made of 
them, they will form a ground for claiming just 
reparation. In the meantime, you will represent, 
generally, to that Government, the illegal and un- 
friendly practice which exists, and the right which 
the United States have to expect from the justice 
of His Catholic Majesty, and his regard to the 
friendship and harmony of the two nations, im- 
mediate instructions to his officers in the West 
Tadies which may put an end to the practice. 


Te Cre between. Mr. Pinckney and the 
the Convention of 1803. 
a Mr. Pinckney to Mr. Cevallos. 
nar Mapri», January 11, 1804. 
Sir: I had the honor lately to inform your Ex- 
cellency of the ratification and exchange of rati- 
fications of the treaty and convention, respecting 
the cession of Louisiana; I have now the honor 
to inform your Excellency, that I have since re- 


ceived another despatch from the Secretary of 


State, informing me that Congress have passed 
an act authorizing and enabling the President to 
take possession of and occupy the said Territory, 
as ceded by France to us; and have provided for 
the temporary government thereof, by means cal- 
culated to maintain and protect the inhabitants 
of Louisiana in the free enjoyment of their liber- 
ty, properties, and religion. They have also passed 
another law, for furnishing the means to pay the 


anish Government, relative to the ratification of 


sums which they have given to the French Re- 
public for the same. 

In consequence of this, the President of the 
United States has issued.a joint commission to 
General Wilkinson, the General commanding the 
forces of the United States, and Governor Clai- 
borne, of the Mississippi State, to receive from the 
Prefect of Louisiana, or person authorized, the 
territory in question, and to possess and occupy 
the same in the name of the United States. 

I should have contented myself with barely 
making the official communication of these events, 
if the late communication of your Excellency and 
your letter did not impress me with a belief that 
there was something in the observations of your 
Excellency, and the apparent unwillingness of 
the Spanish Government, either to arrange our 
pre-cxisting differences and claims, or to cordial- 
ly acquiesce in the cession of Louisiana, which 
required an answer, and such a one as should still 
go to prove the justice, the moderation, and the 
friendship of our Government for Spain. 

As I do believe things are growing to a seri- 
ous height between the two Governments, such as 
may, possibly, produce war ; while we can, with 
honor, and with something like equal and honora- 
ble terms, and before any event occurs, or at least 
before we know, officially, of any, which may 
prevent all discussion, and drive things to extrem- 
ities, I am to request the serious and early atten- 
tion of you Excellency to the following observa- 
tions. ‘There are three subjects of discussion be- 
tween the Spanish and American Governments: 

1. The actual cession of Louisiana ; 

2. The proposed cession of Florida: 

3. The claims of American citizens. 

As to the first, it may be said, on the part of 
the United States, that they long ago foresaw the 
difficulties which would arise from any other na- 
tion but themselves possessing the mouth of the 
Mississippi, and éndeavored, by every friendly 
means, to do them away. They made’ various 
propositions to Spain, which were rejected; and, 
in the interim, the Spanish officer at New Orleans 
deprived the citizens of the United States of the 
deposit stipulated fur in the Treaty of 1795 ; this 
roused the feelings of the whole nation, and their 
Government, true to their professions of respect 
and friendship for Spain, and, at the same time, 
convinced of the necessity of applying some ef- 
fectual remedy to the evil, sent to Europe an ex- 
traordinary mission to treat on the subject. At 
this time, the Spanish Government officially an- 
nounced that they had ceded Louisiana to France, 
and that we must direct ourselves to that Gov- 
ernment for any acquisition of territory which 
might be convenient to us. Our Ministers at 
Paris made this acquisition; hence accrues to 
us a right founded on justice. 

On the part of Spain, it is said, that Louisiana 
was ceded to France, under a promise from that 
Power not to part with it. I presume that the 
French Government will be able to show that 
this promise could not be supposed to bind them 
under the circumstances in which they found 
themselves last spring; but be this as it may, the 
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romise was-neither an equitable ‘nor a legal ob- 
ization on the United States, because it had not 
been made- known to them. Repeatedly and 
earnestly did I ask your Excellency upon what 
terms Louisiana was ceded to France; for twelve 
monthsI could. get no answer; at last I was told by 
yout Excellency, on the 31st March, that Louisi- 
apa was ceded to France, “avec la même éten- 
due qu'elle a actuellement entre les mains de 
PEspagne, et quelle avoit lorsque la France la 
possédoit, et telle qu’elle doit étre aprés les traités 
passés subséquemment entre l’Espagne et d’autres 
Etats ;” and as no mention was made of any re- 
striction, when it was known that we wished to 
purchase, we had a right to suppose that there 
was none. But, even if there could be any doubt, 
itis cleared up by your Excellency’s letter to me 
on the 4th of May; for your Excellency there 
tells me, in express terms, that my Government 
podrá dirigirse al Gobierno Francés para nego- 
ciar la adquisicion de territorios (en Luisiana) 
que convengan 4 su interes.” 

‘From these letters, which were remitted to our 
Ministers Extraordinary at Paris, and to our Gov- 
ernment, it is clear the United States were in pos- 
sesion of official intelligence that the country was 
ceded; nor did the least hint drop from Spain of 
any secret article. She had sold, or exchanged, 
and conveyed the territory to France; it was a 
fact known to all Europe, and officially announced 
to us; it was equally known that we wished that 
country, and the reasons of our doing so, are such 
asthe world must approve. We have fairly bought 
and furnished the means of paying for it; and if, 
after all this, Spain should refuse her acquies- 
cence, and, to possess it, war.should be the conse- 
quence, I leave it to the enlightened mind of your 
Excellency to judge who are in the right, and 
what must be the opinion of every impartial 
nation as to the procedure. But why should 
Spain refuse her acquiescence? She has shown 
already that she did not consider the keeping of 
Louisiana as indispensable or necessary to her; 
it was originally a French colony, and never came 
into the possession of: Spain until 1763; it there- 
fore, cannot claim that sort of affection which old 
countries sometimes entertain for colonies origi- 
nally established by themselves, and considered 
as parts: of their family. Nor can Spain give 
that as a reason, as she has always seemed to con- 
sider Louisiana and Florida as temporary possess- 
ions littlé valuable to her; nor has she ever hesi- 
tated to part with them, when she found it her 
interest: to do so; and, if she has no objection to | 
part with them to other Powers, why should she 
not wish to see them in our hands? Is she more 
jealous of us than of others? Have we more 
power, more ambition, or are we more capable of | 
doing her injury, than Great Britain or France? 
If she thinks so, she mistakes most egregiously 
the character of our people, the nature of our 
Government, or the true interests of a country 
devoted only to peaceful and honorable pursuits. 
Does she suppose we have less affection for Spain 
than the Governments I have mentioned, which 
have each, in their turn, possessed Florida and 


Louisiana? This question is at once answered, 
by saying, that, while we benefit, we cannot rival 
or interfere with each otber; that our commerce 
is extensive, and mutually advantageous; and 
that these are the situations which are generally 
the parents of a sincere and lasting affection be- 
tween nations; there is but one possible mode of 
our differing or interfering, and that is by the col- 
lision of unsettled boundaries. Let us now for- 
ever remove the possibility of this collision. -We 
offer to come forward honorably and openly on 
this subject: I am hopeful Spain will do the same, 
and that I shall soon receive such propositions 
from your Excellency as I shall be authorized to 
accept. ` 

As to the second subject of discussion, it has 
been urged, on the part of the United States, that 
Florida was desirable to them from its local situ- 
ation; that, by getting it, they should avoid the 
necessity of submitting to similar evils to those 
they had suffered in Louisiana; that this country 
was of little or no use to Spain; that it cost her 
much money to maintain it; that it greatly in- 
creased the probability of her being engaged in 
war, and lessened her means of supporting it; 
and that the Spanish capital and industry em- 
ployed in the trade of that country might be 
much more advantageously employed in carrying 
on the commerce of the more fertile provinces of 
South America. These reasons, it was supposed, 
would have much weight; yet, the Government 
of the United States were willing to pay.a fair 
price for it. They had turned their attention to 
the subject, and saw that misunderstandings must 
sooner or later arise, and they proposed, with hon- 
est intentions, the means they thought most likely 
to prevent it. 

On the part of Spain it is said, that, the system 
adopted by His Majesty, not to part with any por- 
tion of his dominions, prevents him from acceding 
to the wishes of the American Government; and 
that, moreover, he is bound, by treaties, not to dis- 
member his American empire. It is not recol- 
lected that any other reason is assigned, and to 
these it may be answered— 

ist. That itis unwise to adhere to any general 
system contrary to the dictates of sound policy ; 
and 

2d. That no opposition will or can, with pro- 
priety, be made by any foreign Power, to the ces- 
sion of Florida to the United States ; for that coun- 
try has changed masters so often since the Treaty 
of Utrecht, that it, at least, is exempted from the 
general restriction of that treaty ; nor, until lately, 
has been much valueannexed to it by Spain. Other 
arguments might be adduced ; but, as it is known 
that neither the interest of France or England will 
be injured by this cession, there are reasonable 
grounds to suppose that neither of them will object 
to it; and, if they do not, it is presumed that no 
other Power will. These reasons, then, lose their 
strength, and leave the naked question of expedi- 
ency. This, in fact, is the only point for His Ma- 
jesty’s Ministers to inquire into; and if they, in 
their wisdom, determine that it would be for the 
interest of Spain to part with this province, no 
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foreign nation would have the unkindness to op- 
pose it, nor should any general system be suffered 
todoit. The reasons before mentioned, and which 
were detailed on a former occasion, prove the ac- 
tual value of this country to Spain is small; and 
if it is supposed that it acts as a protection or fron- 
tier toany other of her dominions, it isa mistake ; 
it.may be the means of bringing about a rupture, 
which might endanger the others, but it can never 
bethe, means of protecting them. It may,and but 
too probably will, happen, that the seeds of dissen- 
sion sown in that country will spread to others, 
where dissension, but for this, would never have 
been known.. If it is believed (and it is hoped it 
will be) that ambition does not direct the views 
of the American Government, then no suspicion 
can be entertained of the sincerity of their decla- 
rations, and its proper weight will, of course, be 
given to their opinions. But even if it was sup- 
posed for a moment, that they were guided by am- 
bition, would it not be wise and prudent in Spain 
to deprive them of all pretext for the further grat- 
ification of this passion, by giving up to them, 
upon reasonable terms, (and upon no other is it 
asked,) a province which is of no'use to her, and 
one which must fall into the hands of her neigh- 
por if she chooses to attack it? This is an idea 
but little connected with the real question; for 
the conduct of the Government of the United 
States leaves no room to suppose that they are 
guided by ambition. The wish to purchase a bar- 
yen and almost uninhabited country could not arise 
from such a passion ; it has its source in the wis- 
dom and prudence of those who view this purchase 


date every difference between the two countries ; 
fearing that these dre increasing, and that things 
are rushing to a point from which it will be diff- 
cult to recede, in the amicable and honorable man- 
ner in which an accommodation may yet take 


Í place, as the friend of peace and harmony of the 


two countries, I seize the present moment still to 
offer to receive any amicable and reasonable prop- 
ositions that may have a tendency to produce the 
arrangements and cession which we have so long 
and ardently wished. 

Having reason to suppose your Excellency has 
received, by a packet, the same late and important 
intelligence I have of the critical state of things 
between the two countries, you will at once per- 
ceive the reason of my renewing my application 
at this time, and of my so earnestly requesting an 
answer. Your Excellency will, Iam sure, be 
convinced that it flows from that ardent desire for 
the peace and friendship of the two countries, 
which has always governed the numerous endea- 
vors Ihave made to preserve them, and which have 
been suchas I trust will impress your Excellency 


-with the conviction of their having been open, 


sincere, and always with the best intentions. 
I have the honor to be, &c. 
CHARLES PINCKNEY. 
Don Pepro CEVALLOS, 
First Secretary of State, §c. 


Mr. Pinckney to Mr. Cevallos. 
Maprip, June 1, 1804. 
Sır: Since I had the honor to see your Excel- 


as the best and readiest means of settling present ' lency, I have received your letter (31st May) on 
disputes, and of establishing, upon a solid basis, | the subject of an act of Congress, passed by that 
future peace and friendship between Spain and the | body, relative to the collection of duties in a dis- 
United States. trict near the Mobile, which you say isa violation 

On the 3d topic, viz. the claims of American | of the territory and sovereignty of His Majesty, 
citizens, little remains to be said, for the subject | and which you request me to transmit to my Goy- 
has been discussed in all its various forms; and | ernment. It being their practice to send all the 
the result is,a difference of opinion between thetwo | acts of the session at the end of it, there has not 
Governments. One or the other must be wrong; | yet been time for me to receive these acts, nor 
and, as it is presumed that it isequally the interest | have I any information or instructions relative to 


and the wish of both that the difference should be 
amicably arranged, it becomes expedient to refer 
_it to the same impartial tribunal, as the only means 
of accomplishing this desirable end. To this the 
Government of the United States will agree, al- 


this particular business; ali, therefore, I can do at 
present is to comply with your request, and trans- 
mit your letter by the first safe conveyance. Per- 
mit me, on this subject, to remind your Excel- 
lency, that, on the first intelligence being received 


though they themselves have paid those who had į of the cession of Louisiana, I communicated ver- 
similar claims upon them without a reference, and | bally to your Excellency and the Prince of Peace 


might, therefore, with some degree of propriety, 
insist upon receiving payment in the same way. 


the contents of an official letter I had received 
from Mr. Livingston and Mr. Monroe, informing 


The importance of the foregoing subjects call | me that they considered a great part of West 
for the serious attention of both Governments, and | Florida, as so called by the English, to be inclu- 


itis believed that, if they are properly investigated, 
no material difference of opinion can exist. Peace, 
harmony, and friendship, it is presumed, are equal- 
ly the interest and the object of both, and justice 
and friendly acts are the only means by which to 
obtain and perpetuatethem. Spaincertainly ought 
not to feel a disposition to treat us unjustly or un- 
_kindly,and we ask nothing but what we are willing 
to pay for, or have a right to insist on. 
Your Excellency well knows how much and 


ded. Such letter could not have been written to 
me Officially by them, without their having been 
so informed by the French Plenipotentiary and 
Government. The price paid is a proof of the ter- 
ritory Being considered as extremely extensive, and 
if, as must most probably be the case, these were 
the bounds detailed by the French, it becomes 
undoubtedly a question between the French and 
Spanish Governments, and our own; and for this 
reason, I shall immediately send a copy of your 


how anxiously. I have always desired to accommo- | letter to me to Mr. Livingston, our Minister at 
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Paris, for his. information and that of the French 
Government: It-not: being the interest of either 
ice; Spain, or the United States to differ about 
is ‘or any-other questions, I am sure that a little 
examination and moderation will soon accommo- 
date ‘it, “ Apprehending, however, that your Ex- 
cellency may, from the tenor of your letter to 
me; make this a reason for not ratifying the con- 
vention, or of adding such clauses to-it as may 
défeat or delay its ratification, and depending very 
much upon your Excellency’s friendship for the 
United States, and strong sense of the great im- 
portance it isto both our countries to be on the 
most. cordial and friendly terms, I again take the 
liberty of recommending to your Excellency to 
have the convention ratified as.it is, and without 
addition: this will be to the United States so 
strong a demonstration of the sincere friendship 
of His Majesty, that I am sure it will be attended 
‘with the best effects ; whereas, should it now be 
refused or delayed, or clogged with additions, it 
will serve to increase the irritation and animosity 
of ‘the two countries, and only widen a breach 
which may now easily be closed. 
> The great point for the consideration of our 
two nations, is simply this: Is it the interest of | 
both to be at peace and friendship with each oth- | 
er? or can a slip of territory, nearly barren, or 
the refusal of the ratifications of the convention, 
‘bean equivalent for the expense and consequences 
of embroiling two nations which ought so strong- 
ly and affectionately to be united? Your Excel- 
lency, I know, thinks with me on this subject, 
that it is better to conciliate than irritate. Let, 
therefore, the different questions between our Gov- 
cernments. be. kept separate. On the subject of 
_ the claims and conventions for their arbitration, 
we have long since agreed to suffer that to be rat- 
ified as it is. This will be a strong proof to our 
Government that Spain wishes peace and friend- 
ship,and relies confidently on the well known good 
faith, honor, and moderation of the United States, 
for an amicable and just arrangement of the lim- 
‘its. On this subject a new negotiation can-take 
lace; it will then be. the negotiation of neigh- 
ors having extensive concerns with each other, 
and among whom questions must sometimes arise ; 
but let them be the questions not only of neigh- 
bors, but of friends, and unattended by any cir- 
cumstances to irritate: Do not show the United 
_ States that you have no confidence either in their 
honor or justice—qualities on which they value 
themselves more than on power or wealth; but 
show tothem that Spain, having the most perfect 
confidence in both, will rigidly and honorably ad- 
here to what,she has promised, and has no doubt 
the United States will do the same. This is the 
conduct I wish your Excellency to pursue, and I 
think I know the United States sufficiently to be 
convinced they will meet it with sincerity and 
cordiality. 

Your Excellency sees by this letter the strong 
reliance I have on your Eixcellency’s being, upon 
alloceasions, the promoter of the peace and friend- 
ship of the two countries; and on this confidence 
I have the honor to subscribe myself 


t 


Your Exzcellency’s most obedientand very hum- 
ble servant, CHAS. PINCKNEY. 
Don Pepro CEvALLOS, 
First Secretary of State, §c. 


Mr. Pinckney to Mr. Cevallos. 


Maprip, June 22, 1804, 

Sir: Believing it not to be agreeable to your 
Excellency, I probably should not have again 
troubled you. either with personal or written ap- 
plications on the subject of the exchange of rati- 
fications of the convention, after having done all 
I could to persuade your Excellency of the policy 
and propriety of so doing. Ishould have content- 
ed myself with having done my duty, and in re- 
questing and urging upon you the necessity of an 
early and definitive answer to send tomy Govern- 
ment; transmitting which, I should then have left 
to them to decide, as the rights and interests of our 
citizens, and the sacred honor and character of 
our nation, may require. Ihave, however, just 
received accounts of such a nature, as render it 
necessary or proper I should make one appeal more 
to your Excellency’s love of justice, and to your 
wish to preserve the harmony of the two coun- 
tries; and, should this fail, I will then give up the 
idea of our remaining long in friendship and peace, 
and consider it as almost an impossible thing. 1 
think your Excellency, in reading this letter, and 
recollecting circumstances, must view it in the 
same light, and willat least appreciate the motives 
which havegivenrise to it. Beassured that nothing 
but the pressing importance of the subject, and 
the difficulty of amicably receding from the point, 
to which the refusal or delay to ratify as it now is 
wiil bring us, would induce me to do so. 

To show your Excellency that this opinion is 
too well founded, we have nothing to do but to 
go back and examine the conduct of Spain for six 
years, and we shall find ‘that, during that time, 
there hasbeen such a series of treatment to the 
vessels, cargoes, aid in many instances persons of 
our citizens, as no man could believe, who has not 
an opportunity to examine the archives of our mis- 
sion to this Court. The individual sufferings have 
been incredible, and the property lost of immense 
value. There is scarcely a part or a port of His 
Catholic Majesty’s dominions in Europe and 
America, that has not been the scene and witness 
of their sufferings: Sufferings, such as I believe 
no people ever before endured from a nation to 
whose coasts they went under the solemn protec- 
tion of treaties, the laws of nations, and, in many 
instances, express royal orders or permissions from 
the King. Nor was the unfriendly treatment of 
Spain confined only to the acts of her own subjects 
while we were in difference with France; contrary 
to the treaty and every principle of the law of na- 
tions, she permitted the French cruisers to carry 
in hundreds of our vessels, and proceed to their 
condemnation and sale in Spanish ports. If your 
Excellency will only throw your eye over the vast 
and melancholy pile of reclamations on these sub- 
jects now in your office, I have no doubt you will 
readily confess that there perhaps never existed 
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such a collection of wrongs, sufferings, and dam- 


ages, permitted by one nation toward another, with 
which she professed to be in peace and friendship. 
I will venture to say that it is such as no nation, 
having the same power to assert their rights and 
protect their citizeas as we have, would have so 
long suffered without some kind of redress, 

And. yet, under ali these accumulated injuries 


and sufferings of our citizens, under the breach of 


solemn treaties, of the laws of nations, and in many 
instances, violations of the honor of our flag, what 
has been the conduct of the United States? Al- 
ways mild and moderate, in every step of these 
oppressions and. injuries, we have applied for re- 
dress in the most respectful terms; we have relied 
on the justice and magnanimity of His Majesty 
and his Government for nearly eight years, until 
our citizens who were concerned were nearly all 
ruined, such as have been for years personally at- 
tending to their claims, exhaustedin their resources 
and fatigued with the useless attendance and ab- 
sence from their families, have nearly all returned 
to their homes, abandoning to their Government 
their rights and claims, and are now incessantly 
applying. to her to see them redressed... Such too, 


has been the serious and formal appeal of the great 
commercial eities on this occasion, so solemnly 
have they pressed it, that it has now become my 
duty to apply in the most urgent manner for a de- 
finite answer, His Majesty will ratify the conven- 
tion as it was made or not ? considering any alter- 


ation at this time as amounting toa refusal, On 
His Majesty’s love of justice alone I rely for such 
an answer as will be agreeable to our Government. 
I entreat your Excellency to reperuse some of the 
letters I have written to you on this subject. In 
these, I intimated to your Excellency the aston- 
ishment of the people of the United States at the 
apparent determination of Spain to consider them 
as enemies. Although many of their acts from 
1796 to 1802 were oppressive and unfriendly, our 


citizens were hopeful they were occasioned by the 


war, and that al a proper time they would be re- 
dressed ; they still, therefore, continued to view 
the friendship of the two nations asa certain thing, 
because they were neighbors; their commerce 
Was extensive and mutually valuable; andit was 
impossible for them to berivals. These generally 
being the solid foundations of friendship between 
Governments, our citizens had a well founded right 
to expect a firm and increasing one with the sub- 
jects of Spain. It was, therefore, with great sur- 
prise they viewed their losses and sufferings, the 
neglect of their claims, and their general treatment 
for the last six or eight years. Your Excellency 
willbe astonished when I inform you that, on an 
‘aceurate survey by persons who have examined 
‘them, not one case of seizure or damages in thirty 
has been redressed by Spain. Iam sure that, out 
‘ofthe applications made on other subjects, the 
proportion of refusals has been as great. It has 
now become almost a regular thing for us to ask 
and to receiverefusals toevery application. These, 
added:to the impression made on our citizens by 
the conduct of Spain as it respected Louisiana, 
have led to the opinion that Spain really has no 


wish to remain long on friendly terms with us; 
or else why did she so quietly consent to restore 
Louisiana to France, and appear so content that 
the French should have it, and the moment she 
found it was to come to the United States, show 
such displeasure, and do everything in her power 
to prevent it? There can be but one answer, 
whichis, that Spain considered Louisiana, while in 
the hands of France, as in the hands of her friends, 
and as about to be delivered to those whom she 
did not view as such. I can assure your Excel- 
lency that the whole of our situation and concerns, 
taken together, have led toa point sufficiently im- 
portantfor your Excellency’s interference, because 
with difficulty I shall think your Excellency is not 
a friend to the United States, or that you wish to 
see any serious difference with us. At the same 
time, I do believe that on the present moment it 
depends to prevent these differences ; for I am sure, 
if this convention is returned without being ratified 
as itis made, and ratified by our Government, that 
it will, perhaps, afterwards be too late for us to 
benefit by your Excellency’s friendship and inter- 
ference. T wish to speak with candor and friend- 
ship to your Excellency, because I well know the 
temper and disposition of our country and its Gov- 
ernment, and the manner in which they have re- 
ceived the losses‘and injuries they have sustained 
from Spain for the last six or eight years. Iam 
certain they will consider the refusal to ratify, or 
to give an answer, or the throwing of obstructions 
in the way so as to postpone it, as such evidence 
of hostility on the part of Spain as to put an end 
to all further amicable discussion. 

The questions of our claims on Spain, and the 
convention to arbitrate them, are of an old date; 
they existed long before any question respecting 
Louisiana arose. In point of priority, they ought 
to be the first attended to and settled. It is for 
that purpose, therefore, I have so earnestly soli- 
cited your Excellency to use your powerful and 
well merited influence to have the convention 
ratified as it is, as that will open the way to the 
peaceable and friendly arrangement of the other 
question respecting the limits of Louisiana~—a 
question totally separate and distinct, and which, 
having originated from our purchase from France, 
becomes a question which France must arrange 
between Spain and us; she is bound in honor and 
justice, no less than in interest, to do so. For 
this purpose, I have officially applied to the French 
Ambassador here, and, have sent a copy of your 
letter to Paris, to be laid before the French Gov- 
ernment. But I again entreat your Excellency 
not to let this be given as a reason for refusing to 
ratify the convention. It is because I believe that 
this will be the sole mode of amicably arranging 
all our other differences, that I so earnestly press 
it upon your Excellency, and because I also be- 
lieve that, in the present state of things, the re- 


fusal or delay to answer will be the means of put- 


ting a close to all further amicable discussion. 
With sentiments of the most profound respect, 
I have the honor to he, &c., 
CHARLES PINCKNEY. 
Don Pepro CEvatos. 
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Mr. Cevallos to Mr. Pinckney. 

3 -o Manet, July 2, 1804. 

R: T have. received your letter of the 22d 

ultimo, in which you have thought proper again 

to. urge the immediate ratification of the conven- 

tion, concluded. on the 11th August, 1802, for in- 
ification of the, losses, damages, and injuries 


sustained during the last war, in consequence of 


the excesses committed by individuals of both 
nations against the law of nations or the existing 
treaty. In answer, I can do no less than begin by 
stating fo-you that it appears extraordinary enough 
that. you should consider any delay in the ratifi- 
cation of said convention, on the part of the Span- 
ish Government, as a wrong. done to your Gov- 
ernment, when. that of the. United States had 
taken up. almost two years in the examination 
before the ratification on her part; during which 
time, if any injuries have resulted to the interest- 
ed; either: Spanish or Americans, they are cer- 
tainly. not. to, be attributed to the Government of 
Spain., On her part, there always has existed the 
greatest desire to terminate, in a friendly manner, 
the question of indemnities, which are the object 
‘of the said convention; and His Majesty is dis- 
posed to ratify it, but under certain limitations or 
conditions, which will in no wise alter the mate- 
rial part of the convention, and which cannot be 
displeasing. to.the United States, since they ema- 
nate from the sacred principles of the justice, 
peace, and friendship, of the Governments on 
which it is founded. 

The first of the:said conditions is, that a time 
should be designated within which notice may be 
given to the subjects of His Majesty, who have 
reclamations to make to'the Commissioners who 
are to be appointed, and to enable them to pre- 
pare the documents necessary for establishing 
theirclaims. The reason of this conditron is very 
obvious, and its necessity proceeds from the slow- 
ness of the American Government in ratifying 
the convention, for it is evident that the reclama- 
tions of the Spaniards and Americans respectively 
cannot be made, unless each Government should 
notify the persons respectively interested to bring 
forward their demands; and the Spanish Govern- 
ment has not been able, nor ought it to have cir- 
culated such noticés, being in doubt whether the 
American Government would or would not ratify 
the convention—a doubt which, in the session be- 
fore the’ last of Congress, had increased to such 
a degree, as almost to make it evident that it 
would not be ratified; the general report being 
that the Senate cf the United States had rejected 
it, which prevented the anticipation of any notice 
for the government of the Spaniards interested. 

- The second limitation or condition, founded on 
the most rigorous justice, is, that the sixth article 
of the said convention, which relates to the inju- 
ries done by French cruisers to American vessels, 


on the coast and in the harbors of Spain, should | 


be suppressed. This article was inserted, because 

it was made a question whether Spain was or 

was not responsible for the said injuries and dam- 

ages. You sustained the affirmative, and I the 
Sth Con. 2d Szs.—42 


negative, with arguments which I have not seen 
combated, except by actions which do not invali- 
date them. Subsequently, in my letters under 
date of the 23d August and 5th October last, to 
which I refer, I proved to you, in the most solid 
manner, supported. by the opinions of the most 
eminent jurists in the United States, that, accord- 
ing to the convention concluded between France 
and the United States the 8th Vendemiaire, year 
9. it could no longer be doubted that the United 
States had not the smallest right to exact indem- 
nities from the Government of Spain for the in- 
juries done by the French privateers on her coasts 
and in her harbors. To these incontrovertible 
reasons may be added that which results from: 
the ninth article of the Treaty of 30th April, 1803, 
between the United States and France, relative 
to the cession of Louisiana; from which article, 
it evidently results that the French have satisfied 
the Americans for the injuries in question. There 
lis no reason, then, why there should be retained 
in the convention which is to be ratified an article 
| by which the United States reserve a right which 
| they certainly have not, inasmuch as they have 
already received competent satisfaction from 
France. Under these circumstances, the sup- 
pression of the beforementioned article takes no- 
thing from the essence of the convention ; nor, in 
reality, can it:be-called a suppression which re- 
moves an article that has become notoriously and, 
absolutely null from its own nature. uE 

The third condition, entirely conformable to 
the pacific desires of the United States, is that 
which requires the revocation of the part of the 
act of the Congress of the said States, approved 
on the 24th February last, which has manifestly 
violated the rights of the sovereignty of His Ma- 
jesty, by.empowering the President to exercise 
authority and establishing custom-houses within 
a territory which belongs to the Crown of Spain. 
His Majesty being, as he is, persuaded, that 
through a mistake only could there have been in- 
troduéed: into the said act the expressions which. 
assail the rights of his sovereignty, does not doubt 
that the United States will give, in relation to 
the said act, those explanations which may be 
most conformable to the justice he claims, and 
the most conciliating and respectful to the nghts 
of his Crown. 

Under these three conditions, His Majesty is 
disposed to ratify the convention of the lith 
August, 1802; conditions which, as I said before, 
do not alter either the nature or the essence of it; 
| for the first of them is nothing more than that a 
; certain time should be allowed for His Majesty’s 
subjects to receive notice that. the convention 
was agreed on, and that he was prepared to sup- 
port their claims; the second relates only to the 
suppression of an article which is null in itself; 
and the third emanates from the necessity of pre- 
serving that respect which Sovereigns recipro- 
cally owe to each other. 

Besides what relates to the ratification of the 
convention of the 11th August, you go on in your 
beforementioned note to accumulate complaints 
which, although they have no connexion with the 
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present affair, I have not been able to pass unno- 
ticed: You say that Spain having opposed her- 
self to the alienation of Louisiana, proves 
attachment or friendship on our part towards the 
United States; but if you had made the proper 
use of your logic and policy, (politica,) you would 
have ‘drawn from this action, 
which I donot dispute, very different conclusions. 
It is not uncommon that the Governments, the 
most united by system and by interest, suffer dis- 
cordances arising from the vicinity of their terri- 
tories 5 


mander of our squadron in the Mediterranean, for 
his own notice and government, and that of all 


little | the American merchant vessels he may meet. 


I confess, after the style of your Excellency’s 
letter of the 31st May, on the subject of the late 
law of Congress, and the manner in which you 


the certainty of | annex to the ratification of a convention you your- 


self had signed, the humiliating conditions of our 
Government previously suppressing a claim of 
great magnitude, and which they consider as a 
point of national honor, and also of repealing an 


nor is it uncommon that those which {act lately passed with all the deliberation and 


know the importance of peace, and the facilities | solemnities prescribed by our Constitution, I see 


there unfortunately are by which it may be dis- 


little hope of an amicable accommodation, par- 


turbed, should avoid. an approximation of their | ticularly when I tell you that, in my two last des- 


territories. The views of Spain have been sound | patches, lately received, I am charged by my Gov- 
and political, and decently manifested; and if | ernment to repeat to your Excellency, that not one 
you had drawn your deductions from this view of shilling of the property claimed by the citizens 
the subject, you would have honored not less the | of the United States from Spain for French spolia- 
talents than the just and friendly intentions of | tions, within the ports and territories, or on the 
the King my master. coasts of Spain, has ever been relinquished to, or 
As to the rest, it does not appear to be in con- | paid, or provided for, by France, in any mode, or 
formity to a conciliating spirit, which is that | even claimed from her; her provisions having 
which’ you say animates you, to recapitulate old | been all for other ‘claims arising elsewhere, and 
complaints for wrongs which Spain did not com- | totally distinct from these ; and further, that the 
mit, and complaints for wrongs which are com- | United States are determined, at every risk, never 

pletely done away; France having given satis- | to abandon this claim. 
action for the damages occasioned by them. I earnestly repeat my request to have your Ex- 
I renew to you the testimonies of my constant | cellency’s answer as soon.as possible; and am, 


esteem and consideration, and pray God to pre- 
serve your life many years. 
PEDRO CEVALLOS. 


with much respect, your Excellency’s obedient 
and very humble servant, 
CHARLES PINCKNEY. 
Don Pepro CevaLtos. 


First Secretary of State, §c. 


Mr. Pinckney to Mr. Cevallos. 


Maonrip, July 5, 1804. 
~ Sır: I shall proceed without delay to give your 
Excellency that decisive answer to yours of the Jury 8, 1805. 
2d, and to take those definitive measures which Sir: I have received your letter of the 5th in- 
my instructions and duty now. make necessary ; | stant, in answer to mine of the 2d, respecting the 
but before I do so, and in order to be correct, I | ratification of the convention concluded on the 
wish your Excellency to say whether I am to un- | 11th August, 1802, and having given an account 
derstand your letter in this sense; that if the sec- | to His Majesty of the terms in which it was con- 
ond condition, which respects the suppression of | ceived, it could not but appear to him little con- 
the claims for French spoliations, within the | formable to the friendly relations between the 
Spanish territory, and the third, the repeal of the | two Governments, which you have it in charge 
law passed by Congress in February, are not | to promote on the part of the United States, and 
agreed to, His Majesty will not ratify the con-| which His Majesty takes every occasion on his 


Mr. Cevallos to Mr. Pinckney. 


vention. I request your Excellency merely to 
answer me this question; and if you answer me 
affirmatively, that is, that His Majesty will not 
ratify without those conditions, then to return me 
the ratifications and papers prepared and sent you 
some time since to Aranjuez. 
T wish to have your Excellency’s answer as 
quickly as possible, as on Tuesday I send a courier 
-with circular letters to all our Consuls in the 
-ports of Spain, stating to them the critical situa- 
‘tion of things between Spain and the United 
States, the probability of a speedy and serious 
misunderstanding, and directing them to give no- 
tice thereof to all our citizens, advising them so 
to"atrange and prepare their affairs as to be able 


to move off within the time limited by the treaty, 
shoul ? 


part to encourage. 

In the midst of a discussion which is itself a 
proof of the sincerity and real disposition with 
which it is wished to terminate the question of 
reclamations which are the object of the said con- 
vention, when I presented to you the motives 
there were for desiring to add in the ratification 
two or three circumstances which do not alter 
the substance of the convention, nor take any- 
thing from its object, it is not possible to compre- 
hend the motive for your breaking out in the de- 
cisions, not to say threats, contained in your said 
letter, nor why you should proceed, as you say 
you will, to instruct the Consuls and command- 
ants of the vessels of your nation to give notice 
of the critical situation of affairs between Spain 


d things end as I now expect. I am also |and the United States, with an anticipation cer- 


Preparing the same information for the com- (l tainly not called for by the spirit of conciliation 
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which -you.say animates you. It is not easy to 
conceive how your instructions can authorize you 
to- proceed. to these extremes, which are incom- 
patible with the present state of a negotiation 
hitherto conducted in terms the most conciliating. 
If, inthe year 1803, during the session of Con- 
gress, when it was notorious that the Senate of 
the'United States had suspended the ratification 
of the convention which now occupies us, the 
Minister of His Majesty should have proceeded 
in the manner you have now done, what opinion 
would the Government of the United States have 
formed? They ought to have believed, and they 
surely would have believed, that the Minister of 
His Majesty had exceeded his instructions, and 
that his Government could not have authorized a 
proceeding so extraordinary. Almost two years 
the Government of the United States deliberated 
whether they ought, or ought not, to ratify the 
convention, and you pretend to find it extraordi- 
nary, and not only extraordinary but disrespectful 
tothe United States, that the Government of 
Spain should manifest the difficulties which oc- 


cur, supporting itself on the principles of the most | 
- rigorous justice, and promising itself that the | 


American Government would do no less than to 
take them into consideration. In the meantime, 
you, without entering into an examination of 
them, without transmitting them to your Gov- 
ernment, consider them asa sufficient reason for 
terminating: all discussion respecting the ratifica- 
tion, and to designate Monday as a time for a 
final-answer, to be conceived in the precise terms, 
yes or nos. as if such a peremptory answer could 
be.demanded on controverted points, and respect- 


ing ‘some’ of which I have not yet had the honor | 


of seeing a single reply from you. The King 
cannot persuade himself that. such language is 
conformable to the moderation which he appre- 
èiates in the American Government. 

The peace of two nations, whose reciprocal in- 
terests require a good understanding, is an object 
too important to be committed so lightly; andit 
is not to be believed that the Government of the 
United States will think differently, who, without 
doubt, have not forgotten the repeated proofs of 
friendship which the Government of Spain has 
given them from the commencement of their in- 
dependence, that it distrusts the integrity of a 
Government which it has so often found ready to 
hear with impartiality, and to decide with justice 
and with generosity, on all kinds of reclamations. 

The convention, whose ratification now occu- 
pies us, originated in the desire of both Govern- 


ments to terminate speedily the question of the | 


claims of individuals of both nations, for the re- 
ciprocal injuries which are mentioned init. These 
claims always could have been, and can now, by 
the nature of them, be brought forward in the cor- 
responding tribunalsof each country, respectively, 
and be decided according to the law of nations and 
the existing treaties, as being the law of both coun- 
tries; but it was wished, by means of the conven- 
tion, to give the greater facility and promptitude, 
by. forming a commission which should decide 
upon them in the manner therein stated. After 


| the conclusion of the convention, which, however, 
j left both Governments at liberty to ratify it or not, 
and, consequently, although an effort should be 
made on the part of one of them to suspend the 
ratification, it could not give place to well founded 
complaints on the part of the other, on the ground 
that it prevented their subjects from establishing 
their claims, because a recourse was always to be 
had to the tribunals, which was what was rigor- 
ouly due to them, and the prevention of which 
could alone give cause for such complaints. But 
leaving this apart, as it is not the point in ques- 
tion, let us examine what are the motives which 
could have given rise to your proceedings: hav- 
ing seen my letter of the 3d instant, none other is 
perceived but what arises from the second and 
third limitations under which IJ told you His Ma- 
jesty was disposed immediately to ratify the con- 
vention. But ifyouexamine them as they ought 
| to be examined, you will see that the suppression 
| of the sixth article does not alter the essence of 
the convention, since, as that article neither grants 
| nor denies the right which may belong to the 
Americans, by reason of the injuries occasioned 
on the coasts, and in the ports of Spain, by French 
privateers, but leaves it such as it is, it is clear, 
| that by its insertion in the convention, that right 
does not require greater force than it has itself, if 
it hasany.. We have discussed this right both 
before and since the formation of the convention, 
I have demonstrated to you that such a right does 
not exist, by arguments which I have not yet seen 
combated. I have shown you that if there had 
been any. it ceased to exist after the convention 
between France and the United States, concluded 
on the Vendemiaire, 9th year; France hav- 
ing giving satisfaction for it, not by paying money 
as you seemed to suppose I had said, when you 
replied to me that the United States had not re- 
ceived a cent from France on account of these in- 
juries, but by way of compensation and of con- 
ciliation, which is as legitimate a mode of dissolv~ 
ing obligations as payment itself. I have sent 
you the opinions of the most eminent jurists of 
the United States, conforming entirely to my 
mode of thinking, Ihave told you ofthe positive 
answer of the Ambassador of France, (Bonaparte,) 
tbat satisfaction was given for the injuries for 
which the United claimed compensation from 
Spain; and my last letter of the 5th of October, 
in which I stated all this to you, has had no re- 
ply or answer. There is then a well founded 
reason for believing that the American Govern- 
ment is persuaded that such a right does not be- 
long to it, and it is not proper to leave in a treaty 
which is to be ratified clauses relative to rights, 
satisfied or renounced, especially when, by their 
insertion in a treaty or convention, they do not 
acquire, as I have said to you before, either force 
or validity. 

The second condition, which you consider in- 
decorous and humiliating for the United States, 
appears to me to be quite the contrary. His Ma- 
jesty is persuaded that the intention of Congress 
has not been to usurp the rights of his sovereignty. 
He has not, nor does he, demand the revocation 
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of the act nor of its provisions, which relate to 
the internal regulation of the country, but a satis- 
factory explanation of the clauses of the eleventh 
section, which impinge the rights of the Crown 
of Spain. You say that this is irrelevant to the 
question, and. relates to pretensions which the 
United States separately establish. Ido not know 
what these pretensions can be respecting territo- 
ries which indubitably belong to His Majesty; 
but I know that, although it should be supposed 
there might be such pretensions, the wrong would 
still. exist, it having disturbed the pacific posses- 
sion in which His Majesty finds himself, to legis- 
late. and exercise authority over the ‘said territo- 
ries: and, from its nature, demands that a corres- 
ponding and satisfactory explanation, preliminary 
to all discussion whatever, should be required. 
Be pleased to recollect the arguments and the 
vigor with which the members of your Govern- 
ment exclaimed when they saw themselves de- 
prived of the deposit at New Orleans by the act 
of a Spanisb agent; and-you will see how a Gov- 
ernment which values its honor, ‘must resent 
being despoiled of its rights. Recollect, also, that 
the United States had immediate recourse to the 
King, my master, desiring that, in the first place, 
the deposit at New Orleans should be restored, 
and that, afterwards, any difference or transaction 
which might exist between the two Governments 
should be discussed. His Majesty acceded to it 
with that justice which characterizes him, and, 
in the same manner, now hopes and confides that 
the United States will desire to give the most 
satisfactory explanation respecting the offensive 
expressions which are founded in the said act. 
Reflections of this kind ought, in my opinion, 
to have appeared to you worthy of the attention 
of your Government, and ought to bave induced 
you to have transmitted them to it without pro- 
ceeding to the extremes of which your said letter 
treats, which, in truth, do not correspond with the 
pacific desires of which you have always spoken. 


‘Under these circumstances, the King, acquaint- 
ed with your determination of terminating every 
ulterior explanation relative to the convention, 
and not being able to persuade himself that the 
Government of the United States has authorized 
the part which you have thought proper to take, 
has resolved to despatch an extraordinary courier 
to the United States, and by this means to make 
that Government acquainted with the state of the 
negotiation, renewing the observations made in 
the discussion, manifesting the moderation, the 
conviction, and the conciliating manner with 
which this Government has proceeded, and leav- 
ing that of the United States, on seeing your let- 
ters, to judge of the said affair. If ‘they have 
reciprocated the friendly disposition of the Gov- 
ernment of Spain, His Majesty flatters himself to 
terminate, by this means, the actual difference 
which is, from its nature, very far from arriving 
to the extremes which you suppose it has arrived 
at. Treiterate, &. 


PEDRO CEVALLOS, 
Cuar.es PIncKNEY, Esq. 


Mr. Pinckney to Mr.-Cevallos. 


Jury 14, 1804. 


Your Excellency asked me if I would put under 
my signature the request to have the original rati- 
fication and forms of exchange, which I sent pre- 
pared to you, returned to me, as your Excellency 
has refused to ratify except on conditions totally 
inadmissible; and also the notice I gave you that 
I was, in consequence thereof, preparing to leave 
Madrid and return to the President and Congress 
of the United States; and that, when I had pre- 
pared and arranged my affairs, and could fix a 
day, I would send for my passports. Your Excel- 
lency will please to consider this letter as comply- 
ing with your desire. And as I shall leave Mad- 
rid shortly, the respect I owe my Government, 
and the opinion of others, make it necessary for me 
to state with moderation the reasons which com- 
pel me to do so. 

I must refer your Excellency to the letters which 
I have written to you, for the last two years, on 
all the various subjects of complaint we had against 
the conduct of many of His Majesty’s official ser- 
vants in his dominions both in ane and Amer- 
ica, and on the claims arising therefrom ; and they 
will show, not only with what justice, but with 
what mildness and real friendship these claims 
and complaints have been urged. After the sign- 
ing the convention, one made entirely in favor of 
Spain, by postponing, for the present, the arbitra- 
tion of the French claims, and the point of hold- 
ing the session of the commissioners in Madrid, 
instead of any part of the United States,as I wish- 
ed, supposing ıt would be the means of laying 
the foundation for an amicable arrangement of 
all our differences, the tenor of my letters was 
ever peculiarly mild and friendly. I heard, dur- 
ing this time, of many acts of the Spanish Gov- 
ernment with surprise, but forebore to express it 
under the idea that they would soon see their true 
interest in cordially meeting our friendly advances, 
I rejoiced when circumstances permitted the Gov- 
ernment of the United States to ratify the conven- 
tion, partial as it was, because in that I thought I 
perceived the hope of permanent peace; it was, 
therefore, with pleasure I hastened to communi- 
cate the event to your Excellency, not doubting 
that my communication would have been met 
with equal cordiality. On presenting, however, 
the ratification for exchange, my concern was 
equal to my surprise at finding not only a hesita- 
tion, but what appeared to me a determination, 
bysomemeans, toavoidit. Inconsequence of this, 
I have used every exertion in my power to pro- 
duce the ratification; no proper means by personal 
application to those whose influence I thought 
ought to have been exerted in its favor, or by let- 
ter, were left untried. My letter of the 1st June 
will always remain an unanswerable proof of the 
amicable spirit with which I urged the measure, 
and of my conciliatory efforts to prevent your 
making the limits of Louisiana a condition to the 
ratification. It was written in consequence of 
your letter of the 31st May, which plainly dis- 
covered to me that it was in vain to hope either 
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for d ratification, or for anything like friendship, 
; reély peace, from Spain. Isaw at once, that, 
‘could bring herself to speak in a style so 
‘authoritative and improper (not to say more of it) 
“ofthe act ofa Government as much distinguished 
for its justice'and honor as for its moderation, she 
"must be averse to every approach which could 
dJeadto an accommodation. In this letter you 
“plainly call the act,of Congress of which you speak 
an outrage and an insult to His Majesty’s sov- 
ereignty, endeavoring to smooth it over by saying 
you hoped the President and Congress were not 
aware of what they did; adding, thereby, the re- 
proach’ of precipitancy as well as ignorance of 
their rights and duties; and concluding with say- 
‘ing, in verydirect terms, that such a law lessens 
their good name—language that a monarch may 
hold to his vassals, or a country to one which she 
has humbled, but which, to the unbroken spirit 
of the United States, will not certainly be very 
pleasing. 

“As much as this extraordinary letter of yours 
astonished me, and will, 1am sure, my Govern- 
‘ment, and notwithstanding its style and manner 
‘were alone sufficient to justify my present mea- 
sures, I again attempted to produce a reconcilia- 
tion. From the long standing of most of our 
claims, and the multiplicity of your Excellency’s 
vocations, I supposed it not impossible you might 
‘have forgotten a number of them, and that the 
really dangerous and critical state of things did 
not strike ‘you, or, (to speak plainly,) unless your 
aim was war, you would not take the irreparable 
step of rejecting the only means which appeared 
Jikely to prevent it; in which rejection, whilst it 
‘added unspeakably to our wrongs, our Govern- 
-ment could see nothing but determined enmity on 
‘the part of Spain. Witha view, therefore, to pre- 
vent your Excellency from taking this step, I made 
another conciliatory effort, and wrote my: letter 
of the 22d June, in which I gave you a summary 
view of our situation, urging, in the most friend- 
ly terms, the necessity of ratifying the convention, 
and leaving the other questions to future amica- 
blearrangements. Extraordinary and unexpected 
as was the language and tenor of your letter of 
31st May, this of 2d July still more astonished me. 
In answer to the application of our Government, 
merely to exchange the ratification, you have ven- 
tured to dictate two previous and degrading con- 
ditions; the former desiring the total suppression 
of our claim for French captures and spoliations 
within the territory and on the coast of Spain, 
and condemnations by the French Consuls with- 
in the ports of this kingdom—a claim as great, or 
greater than that provided for by the convention ; 
one equally just and binding, and which I have 
repeatedly had it in charge from my Government 
to say to you never was relinquished to France 
in any manner, or for any consideration, nor pro- 
vided for by her, nor included or spoken of in any 
settlement with that Power, but, on the contrary, 
always was, and is still, considered by the United 
States as a point of national honor which they 
never will abandon without an arbitration or an 
equivalent; and your Excellency must know that, 


by our agreeing to the suspension of this article 
in the convention, we should abandon the claim, 
for certainly this is what you meant and repeat- 
edly called for. To the degrading and humilia- 
ting condition of our previously abandoning and 
suppressing this claim, you have added another 
still more so if possible. Instead of mildly and 
amicably applying for some equal and friendly 
mode to ascertain the limits of Louisiana, you 
haye at once proceeded to determine them your- 
self; and without leaving to the American Gov- 
ernment either the time or a mode to show, or to 
endeavor to show, that they are right, you have 
undertaken to decide in your own case; and have 
not only authoritatively called upon them, in your 
letter of the 3lst May, immediately to revoke a 
part of a solemn act of their Legislature (your 
words being “que revoque la parte del acto,”) but 
have in that of the 2d of July, ventured to make 
it another condition, on which alone you will con- 
sent to ratify a convention signed by yourself, and 
which you had always acknowledged that His 
Majesty was bound in honor and justice to con- 
sent to. 

I have repeatedly told your Excellency that, as 
to the two questions of abandoning the French 
claims, or consenting to anything to affect the 
limits of Louisiana, my instructions are as positive 
as possible never to abandon the one, or enter into 
any contract, or even negotiation, respecting the 
other. The measure, therefore, of my sending 
these conditions to the United States, which you 
mention, and waiting for their reply, was not only 
wholly improper, but would have been contrary 
to my instructions, which were by every possible 
means to expedite the ratification. 

I well know that it is utterly impossible for 
your Excellency, without having been there for 
some time, to be acquainted with the sentiments, 
character, or feelings of the American people, and 
being so, that you may doubt the correctness of 
the opinions I give; but, be assured, there is not 
a man in the United States, or its Government, 
who will not consider the refusal to ratify except 
on such conditions as you proposed, and the very 
proposing them as a national indignity, and expect 
from me, the depositary of their views and public 
honor here, the measure I mean to take. It is as 
much the duty of a Minister to assert the rights 
of his nation, and to refuse to receive or discuss 
degrading or affrontive propositions, as it is to pro- 
mote mutual harmony and good understanding. 
Your Excellency says that the measures I now 
pursue are not consistent with my usual and for- 
mer friendly professions; to which I reply, that it 
is with much concern I have observed that your 
Excellency’s conduct, for the last twelve months, 
and since the cession of Louisiana, has been very 
little conformable to the amicable sentiments you 
now wish me to believe you possess; whilst mine, 
you well know, have always been sincere and 
active in endeavoring to conciliate and preserve 
peace. My Government is informed of all that 
has passed, and will be of all that is now doing, 
and are the best judges. Your Excellency had 
it, however, in your power to show whether your 
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professions were sincere, by never making these 
propositions, because you were long told, before 
you did make them, how extremely inadmissible 
and improper they would be considered, or after 
they were made, and you found the humiliating 
light in which they were viewed, by withdrawing 
them, and consenting to ratify the convention, 
extending the time for receiving the claims to six 
or eight months, or to twelve months, as I told 
you you might, and I even proposed it to you. 

In speaking of striking out the sixth article, 
your Excellency does not appear to me to be 
aware of the nature of the proposition you have 
made; in remarking on this subject you say, “que 
la supresion del articulo 6, de la convencion en 
nada altera la esencia de esta, pues como en dicho 
articulo no se concede ni se niega el derecho que 
puede competir 4 los Americanos por razon de las 
perjuicios ocasionados en las costas y puertos de 
España, por los corsarios Franceses, serio que se 
dexa subsistir tal qual es para lo sucesivo: es claro 

_que por su insercion en la convencion no adquiere 
mayor fuerza que la que puede tener por si solo si 
tiene.” Your Excellency certainly knows that it 
is an established principle of the law of nations 
that, in framing treaties or conventions, which 
have for their object the continuance of peace, or 
the accommodation of differences, all points or 
claims for injuries or damages, which are intended 
to be reserved, must be mentioned, or otherwise 
they will be considered as relinquished; and this 
was my reason for inserting it in the convention. 
Our object in framing that instrument was, the 

amicable settlement of all differences arising from 
spoliations on our trade, contrary to treatiés and 
the law of nations, and for which we hold Spain 
liable. Had we, therefore, said nothing about the 

French captures or condemnations within her ter- 
ritories or ports, or should we now agree to strike 
out the sixth article, there is not a man who knows 
anything of the law of nations, who will not in- 
stantly say that we had abandoned them; and if 
your Excellency was not convinced of this, why 
have you so perseveringly endeavored to suppress 
it? 

By the law of nations, “a monarch cannot, in 
honor, refuse to ratifya convention made by a 

“Minister with fall powers, unless it can be proved 
that the Minister had remarkably and openly de- 
viated from his instructions, or the monarch has 
Some other very strong reasons for so doing, but 
they must be very strong.” Now, according to 
this principle, I deny positively, from your own 

‘statement of the conditions, that His Majesty has 
any sufficiently strong reasons to justify the not 
ratifying this convention: it cannot be because 
‘you made it contrary to your instructions; for 
you are now, and were then, his first Secretary of 
State, and signed it under his own eye, and in 
his own palace: neither can it be on account of 
the suppression of the sixth article; for all that 
can now be known about it was known then, and 
the relinquishment to France of other and totally 
distinct claims, of which you speak so much, and 


in 1800, two years before the present; nor would 
it be considered, by the law of nations, a very 
honorable thing to refuse the ratification on the 
ground of a small part of one of the Floridas, 
which, you say, Congress have encroached upon, 
when it is well known that the whole value of 
both the Floridas would not cover the claims 
which this convention is intended to provide for. 
To endeavor, therefore, to get rid of the ratifica- 
tion, on account of a dispute about a small slip 
of those colonies, will not, I suppose, be viewed 
by our Government, or any neutral or impartial 
one, as that honorable right which, according to 
the law of nations, can alone justify a Power in 
refusing to ratify a convention formed by a Min- 
ister fully authorized. Having high respect for 
His Majesty’s honor and justice, I am very un- 
willing to believe he could have authorized you 
to refuse to ratify the convention on these grounds, 
or to hold such language, or make such demands 
of the United States, as they have, upon all occa- 
sions, manifested great respect for his person and 
Government. Be assured that our own would 
have regarded the refusal alone with great seri- 
ousness; but coupled with these degrading condi- 
tions of totally abandoning the French claims, by 
the suppression of the sixth article, and, as it 
were, commanding the repeal of a law of Con- 
gress without allowing us time to consult and ex- 
amine or defend it, are so high an indignity, that 
l am convinced, had I not determined to refuse all 
discussions upon the subject of admitting them as 
conditions of the ratification, as well as to be the 
instrument of transmitting them to my Govern- 
ment, and, finding you insisted on it, had I not 
also immediately determined to leave Madrid, and 
put an end to all discussions on the conditions 
proposed here until the President’s pleasure be 
known, I should not only have met with his dis- 
approbation, but that of every man in a country 
where every individual feels himself personally 
interested in the honor and character of his Gov- 
ernment. 

The case your Excellency quotes of the Intend- 
ant of New Orleans does not apply; that was a 
flagrant breach of a solemn treaty, and depriva- 
tion of a right secured by that treaty, and daily 
used, and indispensable to a numerous portion of 
our citizens, which, as your Excellency well 
knows, was the reason why the Senate did not 
ratify the convention during that session, and was 
the cause of the inevitable delay that took place, 
and for which a Spanish agent was blameable, 
whom your Minister declared instantly to our 
Executive had no authority to do so: while the 
law you complain of is the act of a Government, 
so constructed as that it is impossible for them to 
proceed without that due examination which is 
necessary to prevent precipitate, and generally 
leads to just, decisions of a Government, as re- 
markable for its attention to the rights of foreign- 
ers as to those of their own citizens; and which, 
no doubt, will be able to maintain the propriety 
of any law it has passed, by strong and unanswer- 


without the least weight, was as much in exist- | able arguments. And here let me remark to your 
ence as it is now: for that convention was made} Excellency, that it was not on account of the 
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te -the Sth of July; for if you had taken 
much ‘more 

red 
of that kind, for the unavoidable delay the con- 


vention: met with in the Senate, on account of 
the shutting the deposit of New Orleans, yet I 
should have waited some time longer; but it was 


to the answer itself of the 2d of July, when made, 


and to the refusal to ratify, except upon the de- 


grading conditions you.annexed, which I objected 
to; and:if.is upon this answer, and ‘this alone, 
that I-grounded my proceedings. 

= Believing; as I solemnly do, that when the re- 
fusal -to.ratify, except on these degrading condi- 
tions, be made known in the United States, this 
affair cannot be amicably arranged: without such 
sacrifices or concessions, on the one part or the 
other, as'no people having a national character to 
support will be ready to make ; and as I am sure 
we shall not,there appears to me a great proba- 
bility of a misunderstanding; and, so believing, it 
is my indispensable duty not to conceal it from 


the citizens of the United States in the ports of 
Spain, who are, or may be, interested, and indeed 
are always applying to me on the subject of the 

knowing it was the only mode 
to preserve friendship or peace between the two 
countries.: ‘The same duty required-of me a simi- 
lar communication to the commander of our ships. 


convention, wel 


in the Mediterranean, for. his-viotice, and of that 
of our merchant vessels, that they should, using 
theirown discretion, avoid making too free with 


the Spanish’ ports or coasts, during the state of 


uneasiness ‘and uncertainty which now exists. 
This indispensable part of my duty your Excel- 
lency seems, improperly, to feel as a menace, 
when a moment’s reflection should have con- 
vinced you it was a duty I could not avoid. 
How, ‘indeed, was it.possible to neglect it? or 
what other opinion. can we form, but that, when 
the United States see the convention returned, 
and with conditions so humiliating and inadmis- 
sible; they will give up all hope of payment here, 
and, however unwillingly, still be inevitably com- 
pelled to'seek some mode of paying themselves ? 
Having this view, therefore, of the business, how 
uhpardonable would it have been in me not to 
warn out citizens of it, and prevent their being 
lulled: into security, and surprised at a moment 
when they least suspected it. 

Your Excellency complains of my fixing a 
short day, and requiring a positive answer. The 
reasons are obvious; you were to leave Madrid 
with the Court in a short time. It was at least 
three months since you knew that the convention 
was: ratified, for I have a right to believe you 
knew it before I did; you had, therefore, full time 
to consider it; and as my former experience had 
convinced me, that, on a question not agreeable to 
you, it would be difficult for me to obtain an an- 
swer fora long time, the proposing of these con- 
ditions, and my public duty, made it necessary for 
me immediately to know, and that in the shortest 
time possible, if you would ratify or not without 


tmay have taken to answer my first ap- 
ratify, that I objected, and wrote my 


although ‘I should not have consid- 
it as worthy of Spain to think of a revenge 


them ; and, certainly, after the manner in which 
you treated. our Government, in your letter of 
the 31st of May, and that of the 2d of July, your 
Excellency could not expect any other conduct 
on my part. There was another reason which 
gave me a right to consider all discussions on the 
conditions as out of the question, which was, that 
my two letters in June, copies of which I send 
here annexed, had anticipated the question of the 
conditions proposed, and had shown you the im- 
possibility of my suffering them to be incorporated 
into the ratification; and this was done before 
you formally proposed them, as I had received 
notice you intended it, and endeavored to prevent 
your doing so. 

“In all the differences between Great Britain 
and France, the United States have uniformly 
maintained their rights with a firmness that has 
done them honor, in the opinion of every nation; 
and, as I have often told your Excellency, it is 
not now to Spain, or any other country, they will 
yield them. My letter of the 22d of June, and 
the previous friendly one of the 1st of June, (both 
of which I annex, and desire your Excellency, in 
any use you may make of them, to consider as a 
part of this.) while they state the sufferings of 


our citizens, and the wrongs the convention is 
intended to remedy, will, at the same time, show 
my unwearied exertions, and the mildness with 
which I attempted to persuade your Excellency 
to ratify it. i 5 

In speaking, as your Excellency does, that it is 
general in all countries, on questions of this kind, 
to resort to the ordinary tribunals, I only remark, 
that your Excellency well knows how painful it 
has been to be continually representing the suffer- 
ings and losses of our citizens, and the delays 
attending their applications to the tribunals here ; 
delays of such an extent, as to impress them with 
the opinion that a recourse to the tribunals of 
Spain can seldom be viewed as the proper means 
to obtain the rights of American citizens; that 
the years and means necessary to pursue their 
claims, through those channels, were infinitely 
more ruinous than the first loss; and that it was 
essential for our Government decidedly to inter- 
fere; and, for the truth and justice of this re- 
mark, I appeal to every unfortunate American 
citizen who has had business here for the last six 
years. 

How far the conduct of your Excellency, in re- 
fusing to ratify, and bring into effect the only 
mode that remained of arranging them peacea- 
bly, will go to strengthen the opinion just given, 
is left for you to decide. After what has hap- 
pened, our citizens will very much doubt whether 
there was ever any serious intention here to ratify 
the convention as it was made; and, if it is now 
ratified, I shall always believe it was entirely ow- 
ing to the measures my duty made it necessary 
for me to pursue. I form this opinion by reading 
your Excellency’s letter of the 9th, in which I 
am pleased to see you begin, at last, to have some 
value for the friendship and peace of the United 
States; and to find there isa point of indignity 
or neglect, beyond which even their moderation 
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will not go... I am, therefore, led. to hope that the 
messenger, who you say is to sail for the United 
States, will carry out the convention fally rati- 
fied, without limitation-or condition, and with 
orders to arrange itagreeably to the United States. 

This I advise your Excellency most sincerely 
todo. I have always done so, until your letter of 
the 2d of July, in the most mild and friendly 
terms, and with the greatest deference and respect 
to Spain; and, had your Excellency proceeded 
in the same way, it would have been no less hon- 
orable to your talents than to the justice and 
friendly intentions of His Majesty, which you so 
often mention. 

Your Excellency must perceive that the meas- 
ures I have adopted were rendered indispensable 
by the respect I owe my Government; it being 
my duty to defend them from the charge of hav- 
ing lightly or inconsiderately legislated upon 
important subjects, and thereby outraged and 
usurped the rights of others. It was equally my 
duty to defend, and preserve inviolate, the well- 
founded claims of a numerous and deserving class 
of our citizens, whose legal and meritorious exer- 
tions, while they-contribute to increase the. enter-. 
prise, and extend the commerce of the United 
States, have the fullest right to demand, and will 
always be sure to receive, the cordial and unceas- 
ing support of their Government. 

With this explanation of the reasons which 
will compel me to leave Madrid, and with the 
determination and orders to keep our citizens in 
Spain constantly warned against being lulled into 
security by any notification or information which 
they may receive, except from their Government 
or its officers, I end this letter. It has become 
my duty to return to the President and Congress 
of the United States, in order-to give them, and, 
through them, to my fellow-citizens, such state- 
ments and opinions as can alone be properly done 
in person. To them I shall refer the question, 
well knowing that, in their hands, the rights, the 
character, and the sacred honor of a free people 
are always safe. 


M.— Correspondence between the Secretary of State 
and the Marquis de Casa Yrujo, on the ratification 
“of the. Convention of 1802. 
The Marquis de Casa Yrujo to the Secretary of State. 
OCTOBER 13, 1804. 
Sır: By the communications I have made to 
this Government, and the translation of the cor- 
respondence between His Excellency Don Pedro 
Cevallos and Mr. Pinckney, Minister of the Uni- 
ted States to His Catholic Majesty, you are in- 
formed of the just motives His Catholic Majesty 
has for not ratifying the convention pending be- 
tween our two Governments, except on certain 
conditions, founded on the most rigorous justice, 
atid necessary, as well to the honor of his sover- 
eignty as to the protection of the interests of his 
subjects, That His Majesty has the right to pro- 
ose the. alteration which he may judge proper 
or these objects, before the ratification, is indis- 
putable, not only. from the expression which is 
found in the-seventh article of the said conven- 


tion, which says, “the present convention shall 
have no force or effect until it be ratified by the 
contracting parties.” but from many other antece- 
dent examples, as that which occurred at the ex- 
change of ratifications at Paris at the Treaty of 
Peace of 1763, of which I verbally informed you, 
and, lately, in the Treaty of Limits between Eng- 
land and the United States; the latter, as is un- 
derstood, having refused to ratify a part of it, in 
consequence of the acquisition of Louisiana. 

By order of the King, my master, I have re- 
newed here the opposition made by His Majesty 
to the ratification of the said convention, except 
under the conditions which were proposed in 
Madrid to the beforementioned Minister of the 
United States, one of which was the entire sup- 
pression of the sixth article of the convention; 
but, having recollected that, from insisting on this 
point, the consequence might be the complete an- 
nulment of a convention by which the King, my 
master, animated by the sentiments of justice 
which characterize him, desired to do justice to 
the citizens of the United States who might have 
suffered during the last war by the excesses of his 
commanders or subaltern officers, contrary to the 
existing treaty and the laws of nations, and more 
and more to prove that the King, my master, pro- 
ceeds in this affair with the liberality and frank- 
ness which always mark his conduct towards the 
United States, I am authorized to say to you that 
His Catholic Majesty will accede to the ratifica- 
tion of the said convention, under the following 
conditions : 

1st. The Government of the United States will 
suppress or modify, as I proposed to you in one of 
my letters in the month of March past, the elev- 
enth section of the act of Congress of the 24th of 
February last, and on which His Excellency Don 
Pedro Cevallos has made like complaints to the 
American Minister in Madrid; or, if it should be 
moré agreeable to this Government, it will de- 
clare to me in writing, through you, that, by the 
said eleventh section of the beforementioned act, 
it had not intended to offer any insult to His 
Catholic Majesty, nor any aggression upon the 
rights of hissovereignty, and that the Executive,as 
the true interpreter of the said law, shall declare 
that the object or intention of what is contained 
in the said section is and ought to be only appli- 
cable to the territory of the United States, and 
not to the country belonging to and in the actual 
possession of His Catholic Majesty ; it being well 
understood that, until the commission destined to 
the demarcation of limits shall have decided, by 
common consent, that the territory claimed by 
the United Siates did not belong to His Majesty, 
but to the said States, they, nor the President 
authorized by them, shall make no change in it, 
nor publish laws, nor establish custom-houses, 
nor any other species of regulations in said terri- 
tory; but, on the contrary, that they should leave 
things in statu quo, as they were before the resolu- 
tion of Congress complained of. - Moreover, there 
shall be given the corresponding notoriety to this 
act of ratification on the part of the United States, 
in a mode that, without in any manner compro- 
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; dignity, may prove that satisfactory 
tions: were given on this point to His 
Holic Majesty. © 
“94. His Catholic Majesty being informed that 
‘the mercantile operations of the citizens of the 


ex 


“3d. Although, as has been made apparent, by 
reasons which His Majesty has not as yet seen 
combated, that the complete suppression of the 
sixth article would be conformable to entire jus- 
tice; nevertheless, thinking that my master will 
not oppose himself to the retention of the said 
article, if an alteration is made in its phraseology, 
which, without diminishing the right of the Uni- 
ted States, should give more clearness to the in- 
tentions of His Majesty, contained in the said 
article, the. sixth article should be expressed in 
terms nearly as follows: 

“The ‘beforementioned Plenipotentiaries, not 
having been able to agree on the principle of the 
claims originating in the excesses of the foreign 
privateers, agents, consuls, or tribunals, in their 
respective territories-Spain. considering herself 
not résponsible for these, as appears both from the 
circumstances and the time of the offence, as well 
as from the character of the measures afterwards 
taken by the United States with France—and the 
United States, on the contrary, claiming from 
Spain the amount of the damages and injuries 
arising from that source, both Governments have 
expressly agreed that each Government reserve to 
itself, (as`is done by this convention,) not only for 
itself, but also for its subjects and citizens, re- 
spectively, all the rights which they may now 
have, it being well understood that the ratification 
by His Catholic Majesty of the present conven- 
tion ought not, nor shall not, be considered as an 
acknowledgment on his part of any right, or that 
of the United States, to such réclamations and 
pretensions, nor as a renunciation by His Majesty 
of the exceptions which result from the conven- 
tions between France and the United States” 

Under these conditions, which the King flatters 
himself will appear just to the American Govern- 
ment, His Majesty is ready to ratify the before- 
mentioned convention: and from the moderation, 
and even liberality,so clearly manifested in these, 
it will remain apparent, that if the said conven- 
tion should not take effect, it ought not to be at- 
tributed to the want of frank and friendly dispo- 
sitions on the part of the King my master. 

God preserve you many years. 


Mr. Madison, Secretary of State, to the Marquis de 
= Casa Yrujo, Minister of His Catholic Majesty. 


DEPARTMENT OF Stats, 
P October 15, 1804. 

Sir: Your. letter of the 13th instant, commu- 
nicating certain conditions which His Catholic 
Majesty considers as proper to be annexed to his 
ratification of the convention of August 11, 1802, 
now depending between the two Governments, 
has been laid before the President. One of these 
conditions refers to a section in an act of Con- 
gress passed on the 24th day of February last,-re- 
garded by His Catholic Majesty as disrespectful 
to his sovereignty, and requires, as a reasonable 
preliminary to the ratification of the depending 
instrument, that the said act should be freed, by 
authentic exposition, from the apparent import at 
which umbrage has been taken. It could not be 
learned by the President without some surprise, 
that the law in question should have given rise to 
complaint, and much more that it should be made 
a reason for suspending the final sanction of His 
Catholic Majesty to an instrument deliberately 
formed, and awaiting that single formality only 
for its completion. The President had certainly 
a right to expect that a legislative act, depending 
essentially for its effect in the particular case on 
his discretion, would have been left to the regular 
exposition and execution, before it should become 
the object of criticism and complaint from any 
foreign Government. He had a right, conse- 
quently, to prescribe this answer, when the act 
above cited was first made a subject of represent- 
ation; and he might even now be justified in rest- 
ing on this sound principle the reply to the rep- 
resentation which is repeated in the communica- 
tion just received from you. Yielding, neverthe- 
less, to the disposition of the United States to 
maintain the most friendly understanding with 
Spain, and to that frankness which is dietated by 
the integrity of his views, he charged me with the 
candid explanations which were contained in my 
letter of March the 19th last. These explana- 
tions, when received by His Catholic Majesty, 
cannot fail to satisfy him that the United States, 
not less careful to forbear than ready to resent 
real insults, could not have meditated, by the act 
complained of, the slightest disrespect to his rights 
or his sovereignty ; and as the most definite proof 
of the sentiments entertained for His Catholic 
Majesty, L am now charged to enclose for his in- 
formation the executive act of the President, 
founded on, and of a nature equally public with, 
the act of Congress aforesaid; by which it will 
be seen that, in expounding and applying the lat- 
ter, there is the most exact conformity to the as- 
surance given in the letter of March the 19th; 
that the operation of the 11th section would take 
place within the acknowledged limits of the Uni- 
ted States, and would not be extended beyond 
them, until it should be rendered expedient by 
friendly elucidation, and adjustments with the 
Spanish Government. In order to hasten those, 
a special mission to Madrid was sometime since 
provided for; and if the destined Minister Extra- 
ordinary has not already repaired thither, the in- 
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structions, which will now be repeated, if no un- 
favorable considerations present themselyes, may 
be expected soon to have that effect. In the 
meantime, the President concurs with the Span- 
ish Government in the expediency of leaving 
things precisely in statu quo. And he persuades 
himself that it will be deemed equally expedient 
on both sides to give to this precaution its fall 
effect, by a mutual forbearance to increase unne- 
cessarily either within or on the borders of terri- 
tories, the limits of which remain to be adjusted, 
. military provisions of any kind, which, by exceit- 
ing jealousies on one side or the other, may have 
tendencies equally. disagreeable to both. 

The other condition proposes to remodel the 
terms of the sixth article of the convention, which 
leaves for subsequent discussion the particular 
class of claims therein described. The President 
does not conceal his regret at seeing the ratifica- 
tion of the convention clogged with a condition 
which, if persisted in, could not easily be recon- 
ciled with that delicacy in such transactions which 

e he has always felt a pleasure in ascribing to His 
Catholic Majesty, or with that desire which His 
is eae Majesty has so often professed, to mul- 
tiply 
the 


connected with the subject have come to light. 
The negotiation was so long on foot, and so fairly 
conducted, that neither surprise nor deception 
can possibly be pretended. In every such case, 
besides, the motive for refusal ought to be of great 
and evident importance. In the present case, the 
very argument for the change destroys the im- 
portance of it, since the change is alleged to be in 
the words, and not in the meaning, of the article. 
As to the examples cited, they bear no analogy to 
the case to which they are applied. In that of 
the Treaty of Peace at Paris of 1763, the plea, on 
the British side, is understood to have been a mat- 


roofs of his friendly sentiments towards | ter deeply interesting, which was discovered and 
nited States. If the preceding condition | declared by the negotiator himself on the very 


had not been the result of misconception, which | day of his signing the instrument. The other 


can now no longer exist, it might have had a nat- 
‘ural source in the sensibility, not unbecoming a 
magnanimous Government, and might have been 
urged by the considerations, it had reference to an 
event subsequent to the first assent given by His 
Catholic Majesty, and which, although distinct 
from the intrinsic merits of the convention, might 
raise a question how far the completion of it was 
permitted by a new state of things., The condi- 
tion relating to the sixth article is of a character 
altogether different. The article, as it now stands, 
was negotiated under the eye and with the appro- 


example of the conditional ratification here of a 
late convention with Great Britain is still more 
dissimilar; being occasioned by an important : 
event—the acquisition of Louisiana by the Uni- 
ted States—which might have given to one of the 
articles a scope contemplated by the instructions 
of neither party, nor within the knowledge or in- 
tention of either when signed by the negotiators. 
Another distinction absolutely decisive is, that 
the conditional ratification proceeded from the 
Senate, who, sharing in treaties on the final rati- 
fication only, and not till then even knowing the 


bation of the Spanish Government. All the prin- | instructions pursued in them, cannot be bound 


ciples, all the facts, all the authorities of public 
law, were at that time the same as at present. 
And there can be the less reason for attempting 


to unsettle what was then decided, as the period | 


of negotiation was sufficiently protracted for the 
most minute examination and the maturest reflec- 
tion. If it be said that the alteration proposed 
would be in words only, and not in the meaning 
of the article, may it not with greater propriety 
be answered that, on that supposition, it cannot 
be of such importance as to be pressed as a con- 
dition which would require all the delay, and all 
the forms of a new stipulation, and which might 
have the effect of frustrating the convention alto- 
gether? For, without entering into a comparison 
of the article in its present terms with the sub- 


by the negotiation like a sovereign, who holds the 
entire authority in his own hands. When pecu- 
liarities of this sort in the structure of a Govern- 
ment are sufficiently known to other Govern- 
ments, they have no right to take exception at 
the inevitable effect of them. 

With respect to the enlargement of the time for 
the assembling of the Commissioners, which can 
be done without any remodification of the con- 
vention, the President’s respect for the wishes of 
His Catholic Majesty will not permit him to re- | 
fuse his concurrence ; although he does not him- 
self perceive the necessity or advantage of it. 

The Commissioners who may be appointed on the 
part of the United States will accordingly be ap- 
prized that their proceedings are not to be com- 


stitute proposed, it is obvious that the difficulty of | menced till the month of May next, unless fur- 


adjusting a form of expression—a difficulty not 
inconsiderable originally—would be much in- 
ereased by the necessity of seeking in the relation 
of the new to the old article, as well as in the 
terms of the new, the precise construction which 
ought-to be given to it. 

‘Were it necessary to enforce these observations 
by an inquiry into the right of His Catholic Ma- 


ther inquiry shall satisfy His Catholic Majesty 
that an earlier day will not be inconvenient. 

On a view of the whole subject, as it now pre- 
sents itself, the President infers, with confidence, 
that His Catholic Majesty, recollecting that the 
claims to be adjusted under the convention are of 
the most incontestable character, and finding that 
a disappearance of every other obstacle to his rat- 
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eaves to him the sole decision between 
ng to or relinquishing a condition, for which 
‘there cannot be a reason now which did not exist, 
and was not known at first, and which, as repre- 
sented on his.part, would otherwise be of too little 
importance.to be turned against the act of his 
own Plenipotentiary, entered into with his own 
„privity, will pursue the course which is prescribed 
not less by his delicacy, or rather his good faith, 
‘than by his love of justice, and the friendship sub- 
sisting between Spain and the United States. 
“In pressing thus the consummation of thesuspend- 
ed instrument, the President, cannot be influenced 
by any peculiar advantage given by the terms of 
it to the United States. He well knows, as has 
been just noticed, that the claims therein provided 
for.cannot ultimately be disallowed; and that the 
convention, if carried into effect in its present form, 
will still leave for subsequent accommodation sev- 
eral questions deeply interesting to the subsisting 
relations. If he indulges a solicitude on the oc- 
casion, it is because the state of the transaction 
has justly led the claimants into preparations and 
expectations, which would involve many in useless 
expense, and all in disappointment and disgust; 
because he regards the convention as a step to- 
wardsa satisfactory adjustment of other depending 
and accruing questions; because a completion of 
At will dissipate appearances, which have already 
begotten inquietudes on both sides, and. may em- 
barrass.an intercourse desirable and valuable to 
both ; because in a word, it will be a pledge of 
future justice,at the same time that it guaranties 
‘the present harmony between the two nations. 
These are considerations which cannot surely be 
entitled to less weight with the Spanish Govern- 
ment than is allowed to them by that of the Uni- 
ted States. 
Jt will be added only, that, considering the dis- 
advantages of every kind incident to the present 
state of uncertainty, and particularly that the ar- 
rangements here, preparatory to the execution of 
the convention, must be regulated by something 
more positive than an inference, however reason- 
able, that the instrument will receive from His 
Catholic Majesty an unqualified ratification, I need 
not remind you of the utility which would result 
from such assurances as your knowledge of the 
views of your Government may enable you to ex- 
press to this, that the event may be now relied on. 
On this point, I shall hope for the favor of as early 
an answer as you can make it convenient to trans- 
mit for the information of the President. 

‘I have the honor to be, &c. 
JAMES MADISON. 


IV.— Instructions given by the Secretary of Stateto Mr. 
- Monroe, and to Messrs. Monroe and Pinckney. 


Mr. Madison to Mr. Monroe. 


DEPARTMENT or Strate, July 29, 1803. 
‘Sin: The communications by Mr. Hughes, 
including the treaty and conventions signed with 
the French Government, were safely delivered on 
the 14th instant. Enclosed is a copy of a letter 


written in consequence of them to Mr. Living- 
ston and yourself. 

-On the presumption which accords with the 
information given by Mr. Hughes, that you will 
have proceeded to Madrid, in pursuance of the 
instructions of the 17th February last, it is thought 
proper to observe to you, that although Louisiana 
may, in some respects, be more important than 
the Floridas, and has. more than exhausted the 
funds allotted for the purchase of the latter, the 
acquisition of the Floridas is still to be pursued, 
especially as the crisis must be favorable to it. 

You will be at no loss for the arguments most 
likely to have weight in prevailing on Spain to 
yield to our wishes. These colonies, separated 
from her other territories on this continent. by 
New Orleans, the Mississippi, and the whole of 
Western Louisiana, are now of less value to her 
than ever; whilst to the United States they retain 
the peculiar importance derived from their posi- 
tion, and their relations to us through the naviga- 
ble rivers, running from the United States into 
the Gulf of Mexico. In the hands of Spain they 
must ever be a dead expense in time of peace; in- 
defensible in time of war, and at all times a source 
of irritation and ill blood with the United States. 
The Spanish Government must understand, in 
fact, that the United States can never consider 
the amicable relations between Spain and them 
as definitively and permanently secured, with an 
arrangement on this subject, which will substitute 
the manifest indications. of. nature for the artifi- 
cial and inconvenient state of things now existing. 

The advantage to be derived to your negotia- 
tions from the war that has just commenced will 
certainly not escape you.. Powerful, and it might 
be presumed effectual, use may be made of the 


| fact that Great Britain meant to seize New Or- 


leans with a view to the anxiety of the United 
States to obtain it; and of the inference from that 
fact, that the same policy will be pursued with 
respect tothe Floridas. Should Spain be engaged 
in the war, it cannot be doubted that they will be 
quickly occupied by a British force, and held out 
on some condition or other to the United States. 
Should Spain be still at peace, and wish not to 
Jose her neutrality, she should reflect that the 
facility and policy of seizing the Floridas must 
strengthen the temptations of Great Britain to 
force her into the war. In every view it will be 
better for Spain that the Floridas should be in the 
hands of the United States than of Great Britain; 
and equally so that they should be ceded on 
beneficial terms by herself, than that they should 
find their way to us through the hands of Great 
Britain. 

The Spanish Government may be assured of 
the sincere and continued desire of the United 
States to live in harmony with Spain; that this 
motive enters deeply into the solicitude of their 
Government for a removal of the danger to it 
which is inseparable from such a neighbourhood 
as that of the Floridas; and that, having by a late 
convention with Great Britain adjusted every 
territorial question and interest with that nation, 
and the treaty with France concerning Louisiana 
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having just done the same with her, it only re- 
mains that the example be copied into an arrange- 
ment with Spain, who is evidently not less in- 
terested in it than we are. 

By the enclosed note of the Spanish Minister 
here, you will see the refusal of Spain to listen 
to our past overtures, with the reasons for the re- 
fusal. The answer to that communication is also 
enclosed. The reply to such reasons will be very 
easy. Neither the reputation nor the duty of His 
Catholic Majesty can suffer from any measure 
founded in wisdom and the true interests of Spain. 
There is as little ground for supposing that the 
maritime Powers of Europe will complain of, or 
be dissatisfied, with a cession of the two Floridas 
to the United States, more than with the late ces- 
sion of Louisiana by Spain to France, or more 
than with the former cessions through which the 
Floridas themselves have passed. What the trea- 
ties are subsequent to that of Utrecht, which are 
alleged to preclude Spain from the proposed alien- 
ation, have not been examined. Admitting them 
to exist in the sense put upon them, there is prob- 
ably no maritime Power who would not readily 
acquiesce in our acquisition of the Floridas as more 
advantageous to itself, than the retention of them 
by Spain. Shut upagainst all foreign commerce, 
and liable at every moment to be thrown into the 
preponderant scale of Great Britain, Great Brit- 
ain herself would unquestionably have no ob- 


jection to their being transferred to us, unless it | 


should be drawn from her intention to conquer 
them for herself, or from the use she might expect 
to make of them in a negotiation with the United 
States. And with respect to France, silence at 
least is imposed on her by the cession to the United 
States of the province ceded to her by Spain, not 
to mention that she mušt wish to see the Floridas, 
like Louisiana, kept out of the hands of Great 
Britain ; and has, doubtless, felt that motive in 
promising her good offices with Spain for obtain- 
ing these possessions for the United States. Of 
this promise, you will, of course, make the proper 
use In your negotiations. For the price to be 
given for the Floridas, you are referred, gener- 
ally, to the original instructions on this point. 
Although the change of circumstances lessens the 
anxiety for acquiring immediately a territory 
which now, more certainly than ever, must drop 
into our hands, and, notwithstanding the pressure 
of the bargain with France on our treasury, yet, 
for the sake of a peaceable and fair completion of 
a great object, you are permitted by the President, 
in case a less sum will not be accepted, to give 
two millions and a quarter of dollars, the sum 
heretofore apportioned to this purchase. It will 
be expected, however, that the whole of it, if ne- 
cessary, be made applicable to the discharge of 
debts and damages claimed from Spain, as well 
those not yet admitted. by the Spanish Govern- 
Ment as those covered by the convention signed 
‘with it by Mr. Pinckney, on the lith day of Au- 
gust, 1802; and which was not ratified by the Sen- 
ate, becase-it embraced no more of the just re- 
sponsibilities.of Spain. On the subject of these 
claims; you will hold a strong language. The 


on 
Spanish Government may be told plainly that 
they will not be abandoned any further than an 
impartial tribunal may make exceptions to them, 
Energy in the appeal to its feelings will not only 
tend to justice for past wrongs, but to prevent a 
repetition of them in case Spain should become a 
party to the present war. 

In arranging the mode, the times, and the pri- 
orities, of..paving the assumed debts, the ease of 
the Treasury is to be consulted as much as possi- 
ble: less is not to be done with that view than 
was enjoined in the case of the French debts to 
our citizens. The stock to be engaged in the 
transaction is not to be made irredeemable with- 
out a necessity not likely to arise; and the inter- 
est, as well as the principal, should be payable at 
the Treasury of the United States. The only 
admissible limitation, on the redemption of the 
stock, is. that the holder shall not be paid off in 
in less than about one-fifth or one-fourth of the 
amount in one year. 

Fndemnifications for the violation of our deposit 
at New Orleans have been constantly kept in 
view in our remonstrances and demands on that 
subject. It will be desirable to comprehend them 
in the arrangement. A distinétion, however, is 
to be made between the positive and specific dam- 
ages sustained by individuals, and the general 
injuries accruing from the breach of treaty. The 
latter could be provided for by a gross and vague 
estimate only, and need not be pressed as an in- 
dispensable condition, The claim, however, may 
be represented as strictly just, and a forbearance 
to insist on it as an item in the valuable consid- 
erations for which the cession is made. Greater 
stress may be laid on the positive and specific 
damages capable of being formally verified by 
individuals; but there is a point beyond which it 
may be prudent not to insist even here; espe- 
cially as the incalculable advantage accruing 
from the acquisition of New Orleans will diffuse 
a joy throughout the Western country, that will 
drown the sense of these little sacrifices. Should 
no bargain be made on the subject of the Floridas, 
our claims of every sort are to be kept in force. 

Tf it be not possible to bring Spain to a cession of 
the whole of the two Floridas,a trial is to be 
made for obtaining either, or any important part 
of either. The part of West Florida adjoining 
the territories now ours, and including the prin- 
cipal rivers falling into the Gulf, will be particu- 
larly important and convenient. 

It is not improbable that Spain, in treating on 
a cession of the Floridas, may propose an ex- 
change of them for Louisiana beyond the Missis- 
sippi, or may make a serious point of some par- 
ticular boundary to that territory. Such an 
exchange is inadmissible. In intrinsic value there 
is no equality ; besides the advantage given us by 
the western bank of the entire jurisdictioa of the 
river. We are the less disposed also to make 
sacrifices to obtain the Floridas, because their po- 
sition and the manifest course of events guaranty 
an early and desirable acquisition of them. With 
respect to the adjustment of a boundary between 
Louisiana and the Spanish territories, there might 
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ction to combining it with a cession of 
thi „If our knowledge of the extent and 
character of Louisiana. were less imperfect. At 
present, any arrangement would be a step too 
rauch.in:the-dark tobe hazarded ; and this will 
be:a proper answer-to.the Spanish Government. 

ethaps. the intercommunications with the Span- 
ish Government on this subject, with other oppor- 
tunities at Madrid, may enable you to collect 
useful information and proofs of the fixed limits, 
or.of the want of fixed limits, to Western. Louis- 
ana. Your inquiries may also be directed. to the 
question, whether. any, and how much, of what 
passes-for ‘West Florida, be fairly included in the 
territory ceded to. us by France? The treaties 
and transactions between Spain and France will 
claim. particular attention in this inquiry. 

. Should no cession whatever be attainable, it 
will.remain only for the present to provide for the 
free- use..of.the rivers running from the United 
States‘into the Gulf. A convenient deposit is to 
be pressed as’ equally reasonable there as on the 
Mississippi; and the inconveniency experienced 
on the latter, from the want of a jurisdiction cver 
the deposit, will be an argument for such an im- 
provement of the stipulation. The free use of 
those. rivers for our external commerce is to be 
insisted on as.an important right, without which 
the. United States can never be satisfied; and 
without an admission of which, by Spain, they 
can never confide either in her justice or her dis- 
position to cultivate harmony and good neighbor- 

100d with them.:. It. will not be advisable to com- 
mit the United States into the alternative of war, 
or: a compliance, on the part of Spain; but no 
representation short of that can be stronger than 
the case merits... 

‘The instruction to urge on Spain some pro- 
vision for preventing, or rectifying by a delegated 
authority here, aggressions and abuses committed 
by her colonial officers, is to be regarded as of high 
importance. . ‘Nothing else may be able to save 
the United States. from the necessity of doing 
themselves summary justice. It cannot be ex- 
pected that..they will. long. continue. to wait the 
delays and the difficulties of negotiating, on every 
emergency, beyond the Atlantic. It is more easy, 
and -infinitely ‘more ‘just, that Spain and other 
European. nations should establish a remedy on 
this side of the Atlantic, where the source of the 
wrongs. is established, than that the complaints of 
the United States should be carried to the other 
side, and, perhaps, wait till the Atlantic has more- 
over been twice crossed in procuring information 
for the other party, with which a decision may 
be refused. - 

The navigation of the bay of St. Mary’s is com- 
mon to Spain and the United States; but a light- 
house, and the customary water marks, can be 
established within the Spanish jurisdiction only. 
Hitherto, the Spanish officers have refused every 
proper accommodation on this subject. The case 
„may be stated to the Government of Spain, with 
our just expectation that we may be permitted 
either to provide the requisite establishments our- 
selves, orto make use of those provided by Spain. 
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‘This letter will be addressed to Madrid; but as 
it is possible that you may not have left Paris, or 
may have proceeded to London, a copy will be 
forwarded to Paris, to be thence, if necessary, sent 
on to London. In case it should find you either 
at Paris or London, it must be left to your own 
decision how far the call for you at either of those 
places ought to suspend these instructions. Should 
you decide to go to Madrid, it may be proper first 
to present your credence to the French or British 
Government, as the case may be; and to charge 
a fit person with the public business during your 
absence. Should you even be at Paris, and your 
commission filled up for London, it may be best 
to proceed first to London, if the call to Madrid 
be not very urgent. 

I shall write to Mr. Pinckney, and inform him 
that this letter is intended for his use jointly with 
yours; though addressed to you alone, because in 
part not applicable to him. Should you suspend, 
or have suspended, your visit to Madrid, you will 
please to write to him also, giving him your ideas 
as to the expediency of prosecuting the object of 
the joint instructions or not until you can be with 
him. 

I have the honor to be, &c., 

l JAMES MADISON. 


The Secretary of State to James Monroe, Esq., their 
Minister Extraordinary, jointly with Charles Pinck- 
ney, Esq., to the Court of Spain, dated 


DEPARTMENT or State, April 15, 1804. 

Sır: It being presumed that, by the time of 
your receiving this communication, the negotia- 
tion, with which you were charged by my letter 
of the 5th January last, will no longer require 
your presence in London, the President thinks 
it proper that you should now proceed to Madrid, 
and, in conjunction with Mr. Pinckney, open a 
negotiation on the important subjects remaining 
to be adjusted with the Spanish Government. 
You will understand, however, that besides the 
consideration how far your immediate departure 
may be permitted by the state of our affairs with 
the British Government, or by events unknown 
at this distance, you are at liberty to make it de- 
pend ina due degree on the prospect of active 
co-operation or favorable dispositions from quar- 
ters most likely to influence the councils of Spain. 
It will be of peculiar importance to ascertain the 
views of the French Government. From the in- 
terest which France has in the removal of all 
sources of discord between Spain and the United 
States, and the indications given by her present 
Government of a disposition to favor arrange- 
ments for that purpose, particularly in relation to 
the territory remaining to Spain on the eastern 
side of the Mississippi, and from the ascendancy 
which the French Government has over that of 
Spain, of which a recent and striking proof has 
been given in the prompt accession of the latter 
on the summons of the former, to the transfer of 
Louisiana to the United States, notwithstanding 
the orders which had been transmitted to the 
Spanish Envoy here to protest against the right to 
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make the transfer, much will depend on, and 
much is expected from, the interposition of that 
Government, in aid of your negotiations. Mr. 
Livingston has been instructed to cherish the 
motives to such an interposition, as you will find 
by the extract from my letter to him herewith 
enclosed ; and if you should take Paris in your 
way to Madrid, as it is probable, you will not only 
be able to avail yourself of all his information, 
but will have an opportunity of renewing the 
personal communications which took place dur- 
ing your joint negotiations. 

` The objects to be pursued are, Ist, an acknow- 
ledgment by Spain that Louisiana, as ceded to 
the United States, extends to the river Perdido; 
2d, a cession of all her remaining territory east- 
ward of that river, including East Florida ; 3d, 
a provision for arbitrating and paying all the 
claims of citizens of the United States not provi- 
ded for by the late convention, consisting of those 
for wrongs done prior to the last peace, by other 
than Spanish subjects, within Spanish responsi- 
bility, for wrongs done to the Spanish Colonies 


by Spanish subjects or officers, and for wrongs of 


every kind for which Spain is justly responsible, 


committed since the last peace.. On the part of 
the United States, it be may stipulated that the 


territory on the western side of the Mississippi 
shallnot be settled for a given term of years, beyond 
a limit not very distant from that river, leaving 


| excepting ships and military stores, as also all 
public archives belonging to the provinces com- 
prehending the said territory. 

§3. Within ninety days after the delivery of 
possession, or sooner, if possible, the Spanish 
troops shall evacuate the territory hereby ceded ; 
and if there should be any Spanish troops re- 
maining within any part of the territory ceded by 
France to the United States, all such troops shall, 
without delay, be withdrawn. 

§4, Spanish subjects within the ceded territory, 
who do not choose to become citizens of the Uni- 
ted States, shall be allowed eighteen months to 
dispose of their real property, and to remove or 
dispose of their property. 

§5. The inhabitants of the ceded territory shall 
be entitled to the same incorporation into the 
; United States, and to the same protection in their 
religion, their liberties, and their property, as were 
stipulated to the inhabitants of the territory ceded 
to the United States by the Treaty of the 30th 
April, 1803, with the French Republic. 

Arr. 2. §1. It is agreed that, for the term of 
years, no lands shall be granted, nor shall 

persons who may have settled since October 1, 
1800, on lands not granted prior thereto, be per- 
mitted to continue within the space defined by 
| the following limits, to wit: by a limit consisting 
on one side of the river Sabine, or Mexicano, 
| from the sea to its source; thence, a straight line 


a spacious interval between our settlements and | to the confluence of the rivers Osages and Mis- 
those of Spain, and that a sum of — dollars shall | souri; and bya limit on the other side, consisting 
be paid by the United States in discharge of so | of the river Colorado. (or some other river empty- 
much of the awards to their citizens. It may | ing into the bay of St. Bernard,) from its mouth 
also be stipulated, or rather may be understood, | to its source; thence a straight line, to the most 
that no charge shall be brought by the United | southwestwardly source of the Redriver, with such 
States against Spain, for losses sustained from | deflections, belonging to the Missouri and the 


the interruption of the deposit at New Orleans. 

The subjoined draught puts into form and into 
detail the arrangement to which the President 
authorizes you to accede; relying on your best 
efforts to obtain better terms, and leaving to your 
discretion such modifications as may be found ne- 
cessary, and will not materially affect the propor- 
tion between the gains and the concessions by 
the United States. 

Arr. 1,§1. Spain acknowledging and con- 
firming to the United States the cession of Louis- 
iana, in an extent eastwardly to the river Perdido, 
cedes to them forever all the territory remaining 
to her between the Mississippi, the Atlantic, and 
the Gulf of Mexico, together with all the islands 
annexed thereto, either whilst the Floridas be- 
longed to Great Britain, or after they became pro- 
vinces of Spain. 

“Or, if the article be unattainable in that form, 
Spain cedes to the United States forever all the 
territory, together with all the islands belonging 
‘thereto, which remain to her between the Missis- 
Sippi, the Atlantic, and the Gulf of Mexico. 
< §2. Possession of the said territory shall be de- 
livered to a person or persons authorized by the 
United States to receive the same, within —— 
days, or less, if practicable, after the exchange of 
the ratifications of this convention. With the 
said territory shall be delivered all public property, 


Mississippi from those belonging to the Rio Bravo, 
to the latitude of the northernmost source of that 
|river; and thence, a meridian to the northern 
| boundary of Louisiana. 
$2. Such of the settlements within the forego- 
ing limits, not prohibited by article 2, section 1, 
as were not under the authority of the Govern- 
ment of Louisiana, shall continue under the au- 
thority of Spain. Such as were under that au- 
thority shall be under the authority of the United 
States. But the parties agree that they will re- 
| spectively offer reasonable inducements, without 
| being obliged to use force, to all such settlers to 
retire from the space above limited, and establish 
themselves elsewhere. 

§3. The Indian tribes within the said limits 
shall not be considered as subject to, or exclu- 
sively connected with, either party. Citizens 
of the United States and Spanish subjects shall 
be equally free to trade with them, and to sojourn 
among them, as far as may be necessary for that 
purpose ; and each of the parties agrees to restrain, 
by all proper and requisite means, its respective 
citizens and subjects from exciting the Indians, 
whether within or without the said limits, from 
committing hostilities or aggressions of any sort 
on the subjects or citizens of the other party. 
The parties agree, moreover, each of them, in all 
| public transactions and communications with the 
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romote in them a disposition to live 
‘and friendship with the other party. 

It shall'be free for Indians now within the 
te ie either. of the parties to remove to, 
and settle within, the said limits, within its terri- 
te aking due care not to make it an occasion 
“among the Indians, or of animosities in 
fthem against the other party. 


$5, The United States may establish garrisons 
sufficient, as security against the Indians, and all 
trading-houses, at. any places within the said 
limits, where. garrisons existed at any time under 
the. Spanish Government of Louisiana. And 

Spáin may continue: garrisons, forthe like pur- 
pose,.at any places where she had them at the 
date of her cession to France, and establish tra- 
ding-houses thereat. Either party may also cause 
or permit any part of the country within the said 
limits.to beexplored and surveyed, with a view 
to commerce or science. 

. §.6..It shall be free for either of these parties to 
march troops within the said limits against Indi- 
‘ans at war with them, and for the purpose of 
driving or keeping out invaders or intruders. 
< Art. 3. It is agreed that, within —— years 
previous to the ‘expiration of the aforesaid term 
of —— years, due provision shall be made for 
amicably adjusting and tracing the boundary be- 
tween the: territories of ‘the United States west- 
ward. of the Mississippi,.and the territories of His 
Catholic Majesty; which boundary shall then be 
established-according to the true extent of Louis- 
iana, as ceded by Spain to France, and by France 
to the Unitéd States; uninflenced, in the smallest 
degree, orin: any ‘manner whatever, by the delay, 
or by any arrangement or circumstance contained 
in or resulting from this convention. 


Arr. 4.’ Whereas, by the sixth article of the 
convention signed at Madrid, on.the 11th day of 
August, 1802, itis provided, that, as it had not 
been. possible for the Plenipotentiaries of the two 
Powers to agree upon a mode by which the Board 
of Commissioners to be organized in virtue of the 
same should arbitrate the claims originating from 
the excesses of foreign cruisers, agents, consuls, or 
tribunals, in their respective territories, which 
might be imputable to their two Governments 
&c; and whereas, such explanations have been 
had upon the subject of the article aforesaid, as 
have led to an accord; it is, therefore, agreed that 
the Board of Commissioners to be organized, 
as aforesaid, shall have power for the space of 
eighteen months, from the exchange of ratifica- 
tions hereof, to hear and determine, in. the man- 
ner’ provided as to the other claims in the said 
convention, all manner of claims of the citizens 
and subjects of either party, for excesses com- 
mitted, by foreign cruisers, agents, consuls, or tri- 
bunals, in their respective territories, which may 
be imputable to either Government, according to 
the principles of justice, the law of nations, or 
the treaties between the two Powers; aud also 
all other excesses committed, or to be committed, 
by officers or individuals of either nation, con- 
trary’ to justice, equity, the law of nations, or the 


existing treaties, and for which the claimants may 
have a right to demand compensation. 

Art. 5. It is further agreed, that the respective 
Governments will pay the sums awarded by the 
said Commissioners under this convention, and 
also those which have been or may be awarded 
under that of the 11th of August, 1803, in manner 
following: 

The Government of the United States will pay 
all such sums, not exceeding in all, dollars, 
which may be awarded as compensation to citi- 
zens of the United States, from His Catholic Ma- 
jesty,in three annual instalments, at the City of 
‘Washington; the first instalment to be paid in 
eighteen months after the exchange of ratifications 
hereof, or, in case they shall ‘not be so paid, they 
shall bear an interest of six per cent. per annum, 
from the time when they became due, until they 
are actually discharged ; and in case the aggregate 
of the said sums should not amount to the said 
sum of dollars, the United States will pay 
to His Catholic Majesty, within one year after 
the final liquidation of the claims cognizable by 
the said board, at the City of Washington, so 
much as the said aggregate may fall short of the 
sum above-mentioned; but, on the other hand, if 
the whole amount of the sums awarded to citizens 
of the United States should exceed the sum of 
— dollars, His Catholic Majesty shall pay the 
surplus, without deduction, to such of the claim- 
ants, and at such times and places, as the said 
Commissioners shall appoint. 

The Government of the United States will also 
pay, without deduction, at the City of Washing- 
ton, all such sums as may be awarded against 
them by the said Commissioners for compensa- 
tion due to Spanish subjects, at such times as 
shall be appointed in the awards respectively. 

This convention shall be ratified within ——- 
days after the signing thereof, and the ratifica- 
tions shall be exchanged within days after the 
ratification by the United States, at the City of 
Washington. 


OBSERVATIONS. 


The first form of article 1, section 1, is prefer- 
red, because it explicitly recognises the right of 
the United States under the Treaty of St.’Ilde- 
fonso, and of April 30, 1803, to the river Perdido, 
which is constructively provided for only in the 
second form. It is indispensable that the United 
States be not precluded from such a construction, 
first, because they consider the right as well 
founded; secondly, and principally, because it is 
known that a great proportion of the most valu- 
able lands between the Mississippi and the Per- 
dido have been granted by Spanish officers since 
the cession was made by Spain. These illicit 
speculations cannot otherwise be frustrated than 
by considering the territory as included in the 
cession made by Spain, and thereby making void 
all Spanish grants of subsequent date. 

It is represented that these grants have been 
extended, not only to citizens of the United States, 
but to others whose intcrest now lies in support- 
ing the claim of Spain to that part of Louisiana, 
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in opposition to that of the United States. Itis | her settlements and those of the United States. 
conjectured that M. Laussat himself has entered In one of the papers now transmitted, you will 
into these speculations, and that he felt their in- | see the grounds on which our claim may be (ex 
fluence in the declaration made confidently to our | tended evento the Rio Bravo. By whatever river 
Commissioners at New Orleans, that no part of | emptying into the Gulf eastward of that of Spain 
West Florida was included in Louisiana. | may with any plausibility commence the western 
In supporting the extent of Louisiana to the; boundary of Louisiana, or however continue it 
Perdido, you will find materials for your use in | thence to its northern limit, she cannot view the 
the extract above referred to, and the other docu- | arrangement in any other light than a liberal con- 
ments annexed, to which you will add the result | cession on the part of the United States, to be bal- 
of your own reflections and researches. The| anced by an equivalent concession on her part. 
secret treaty between France and Spain, ceding | The limit to the interval on our side is to be con- 
Louisiana west of the Mississippi to Spain, and | sidered as the ultimatum, and, consequently, not 
which has never been printed, may doubtless be | to be yielded without due efforts to fix a limit 
obtained at Paris, if not at Madrid, and may be of | more distant from the Mississippi, It is highly 
use in the discussion. From the references in | important, also, or rather indispensable, that the 
the French Orders of 1764, for the delivery of the | limit on the Spanish side should not be varied in 
Province, it is presumed to be among the archives | any manner that will open for Spanish occupancy 
at New Orleans; and Governor Claiborne has | any part of the waters connected with the Mis- 
been requested to send a copy of it: but it may | souri ot Mississippi. The range of highlands sep- 
not-be received in time to be forwarded for your | arating these waters from those of the Rio Bravo, 
use. In an English work. “the Life of Chat-| and other waters running westward, presents 
ham,” printed in 1793, for J. S. Gordon, London, | itself so naturally for the occasion, that you will 
No. 166, Fleet street, Í find, a memorial referred | be able to press it with peculiar force. 
to; but not there printed, with the other negotia-| To enable you the better to understand the de- 
tions preceding the Peace of 1762-63, expressly | lineations contained in this article, and any others 
on the subjects of the limits of Louisiana, and, as | which may be brought into discussion, I forward 
sufficiently appears, with a view to give the Pro- herewith copies of two maps, and refer you to 
vince its extent to the Perdido. You will, per- | two others, viz: that of Danville, which you will 
haps, be able to procure in London or Paris a | find either at London or Paris, and, if nowhere 
sight of this document: it probably contains most | else, in Postlewait’s Directory, and a map by Mr. 
of ihe proofs applicable to the question, and will | ——, in 1768, referred to in one of those for- 
be the more important as proceeding from France; | warded. The latter you will doubtless be able to 
it will strengthen our lien on her seconding our | procure at Madrid. The blank for the term of 
construction of the treaty. The memori years is not to be filled with more than —— years, 


al will | 


be the more important still, if it should be found 
to trace the western limits also of Louisiana, and 
to giye it a corresponding extent on that side. In 
page 416 and sequel of volume 1, you will see the | 
fact established that the Floridas, including the 
French part, were ceded to Great Britain as the 
price for the restoration of Cuba, and that, conse- | 
quently, the French part now claimed by the 
United States was a cession purely for the benefit 
of Spain. | 

The reasons, beyond the advantages held out, 
in the arrangementitself, which may be addressed | 
to Spain, as prompting a cession of her remaining | 
territory, eastward. of. the Perdido, will be found | 
in. the remarks in the extract aforesaid, in the in- | 
structions to Mr. Pinckney and yourself of ths} 
17th. day of February last, and in those which 
have, from time to time, been given to Mr. Pinck- | 
ney. The Spanish Government cannot but be 
sensible that the expense of retaining any part of | 
that.territory must now more than ever exceed 
any returns of profit; that, being now more than 
ever indefensible, it must the more invite hostile! 


nor with that number, if a shorter term can be 
substituted. 

The fourth and fifth articles relate to claims 
against Spain, not provided for by the convention 
already entered into, and the payment to be as- 
sured by the United States. For the reasoning 
in support of the claims founded on wrongs, pro- 
ceeding from other than Spanish subjects, I refer 
you to the letters and instructions to Mr. Pinck- 
ney; your communications with him will also 
furnish the grounds on which the claims resulting 
from injuries done to our citizens in the Spanish 
colonies are to be maintained. The reasonable- 
ness ofa residuary provision for all just claims is 
implied by the concurrence of Spain in establish- 
ing a Board of Commissioners for the cases alrea- 
dy submitted to it, 

You will not fail to urge on the Spanish Gov- 
ernment the sixth article of the Treaty of 1795, 
as particularly applicable to cases where other 
than Spanish subjects have committed spoliations 
on our vessels and effects within the extent of 
Spanish jurisdiction, by sea or by land. To jus- 


expeditions against it from Enropean enemies; tice and the law of nations, this adds the force of 
and that, whilst in her hands, it must be a con- | a positive stipulation, which cannot be repelled 
stant source of danger to harmony with the Uni- | without proving, what cannot be proved, that the 
ted States. Spanish Government used all the means in its 

‘The.arrangement made in article second sup- | power to protectand defend the rights of our citi- 
poses’ that Louisiana has a very great extent| zens; and which cannot be resisted, without 
westwardly, and that the policy of Spain will set | pleading, what self-respect ought not to permit to 
much value on an interval of desert between | be pleaded, that the sovereignty of His Catholic 
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“was under duress from a foreign Power 
in’ his own dominions. © ~ 
he “sum. of ‘money to be paid 
tates, 
dollars in‘ cash, at the Treasury of the United 
States; not in public’ stock, and is to be applied 
the'discharge of awards to our. citizens; 
hoped that a‘much smaller sum will be 
sufficient. 
“If Spain should: inflexibly refuse to cede the 
térritory east ‘of the Perdido, no money is to be 
stipulated. If she should refuse also to relinquish 
the.territory westward of that river, no arrange- 
ment is‘to be made with respect to the territory 
westward of the Mississippi; and you will limit 
your negotiations to the claim of redress for the 
cases of spoliation above described. 

If Spain should yield on the subject of the ter- 
ritory westward of the Perdido, and particularly 
if a comprehensive provision for the claims should 
be combined. therewith, you may admit an ar- 
rangement westward of the Mississippi, on the 
principle of that proposed, with modifications, 
however, if attainable, varying the degree of con- 
cession, on the part of the United States, accord- 
ing to the degree in which Spain may concur in 
a satisfactory provision for the cases of the terri- 
tory westward of the Perdido, and of the claims of 
indemnification. i 

The United States having sustained.a very ex- 
tensive ‘though indefinite loss, bythe unlawful 
suspension of their right of deposit at New Or- 
leans, and the Spanish Government having admit- 
ted the injury. by restoring the. deposit, it will be 
fair to-avail: yourself of this claim in your nego- 
tiations, ‘and ‘to let Spain understand that, if no 
accommodation should result from them, it will 
rémain in force against her. 

The term of years, during which the interval 
between the settlements of the United States and 
of Spain ate to be prohibited, is a consideration 
of great importance. A term which may appear 
a moment to a nation stationary, or slowly ad- 
vancihg in its population, will appear an age toa 
people doubling its population in little more than 
twenty years; and, consequently, capable in that 
time of. covering with an equal settlement double 
the territory actually settled. This reflection will 
suggest the expediency of abridging the continu- 
ance of the prohibition as much as the main ob- 
ieee in view will permit. Twenty years are a 

imit not to be exceeded. Fifteen, or even ten, if 

the space between- the Mississippi and the interval 
territory be not enlarged, seem to be as much as 
Spain can reasonably expect. She cannot but be 
sensible, and you will make use of the idea if you 
find it prudent so to do, that, before a very long 
time ‘will élapse, the pressure of cur growing pop- 
ulation, with events which ‘time does not fail to 
produce, but are not foreseen, will supersede any 
arrangements which may now be stipulated, and, 
consequently, that it will be most prudent to limit 
them toa period susceptible of some certain cal- 
culations. 

No final cession is to be made to Spain of any 
part of the territory on this side of the Rio Bravo, 
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by the United 


H 


butin the event of a cession to the United States 
of the territory east of the Perdido; and, in that 
event, in case of absolute necessity only, and to 


is; in no event, to exceed two millions of | an extent that will not deprive the United States 


of any of the waters running into the Missouri or 
the Mississippi, or the cther waters emptying into 
the Gulf of Mexico between the Mississippi and 
the river Colorado, emptying into the bay of St. 
Bernard. f 

No guaranty of the Spanish possessions is to be 
admissible. : 

This letter is intended for Mr. Pinckney as well 
as yourself, and as containing the instructions by 
which the execution of your commission is to be 
guided. 


APRIL 18, 

The President being absent, and it being most 
proper to wait his return, which may be shortly 
expected, before any final instructions be given as 
to your immediate destination, after closing your 
mission to Spain, which may be shortened or spun 
out, according to circumstances, I recommend that 
you do not actually leave London until you hear 
again from me. The moment the President arrives 
I will communicate to you his views by multiplied 
conveyances, that you may receive them with as 
little delay as possible. In the meantime, you 
will make such preparations as will enable you to 


depart at a short notice. 


Mr. Madison to Messrs. Monroe and Pinckney. 
DEPARTMENT OF STATE, 

July 8, 1804. 

GENTLEMEN: Since the instructions given you 
on the 15th of April last, further views have 
been obtained with respect to the interior of Lou- 
isiana, and the value which Spain will probably 
put on such a limitation ofour settlements beyond 
the Mississippi as will keep them for some time 
at a distance from hers. The President has ac- 
cordingly become the more anxious that, in the 
adjustment authorized by those instructions, the 
terms may be made favorable to the United States. 
He does not, indeed, absolutely restrain you from 
yielding to the ultimatum therein fixed, in case it 
be required by the inflexibility of the Spanish 
Government, and particularly by the posture and 
prospect of affairs in Europe; but he is not a lit- 
tle averse to the occlusion, for a very long period, 
of a very wide space of territory westward of the 
Mississippi, and equally so to a perpetual relin- 
quishment of any territory whatever eastward of 
the Rio Bravo. If this river could be made the 
limit to the Spanish settlements, and the Rio 
Colorado the limit to which those of the United 
States may be extended; and if a line northwest 
or west from the source of whatever river may be 
taken for the limit of our settlements could be 
substituted for the ultimatum line running from 
the source of the Sabine to the junction of the 
Osages with the Missouri, and thence, northward, 
parallel with the Mississippi, the interval to be 
unsettled for a term of years would be defined in 
a manner peculiarly satisfactory. The degree, 
however, in which you are to insist on these me- 


1347 


APPENDIX. 


_ 1348 


Relations with Spain. 


liorations of the arrangement, must be regulated 
by your discretion, and by the effect which the 
probable course of events will have on the temper 
and policy of Spain. Should she be engaged in 
the war, or manifestly threatened with that situa- 
tion, she cannot fail to be the more anxious for a 
solid accommodation on all points with the Uni- 
ted States; and the more willing to yield, for that 
purpose, to terms, which, however proper in them- 
selves, might otherwise be rejected by her pride 
and misapplied jealousy. According tothe latest 
accounts from Great Britain, a revolution in the 
Ministry, if not a change on the throne, was daily 
expected ; and, from either of those events, an ex- 
tension of the war to Spain, if not precluded by 
the less probable event of a speedy peace with 
France, would be a very natural consequence. It 
is to be understood that a perpetual relinquish- 
ment of the territory between the Rio Bravo and 
Colorado is not to be made, nor the sum of —— 
dollars paid without the entire cession of the Flor- 
idas; nor any money paid in consideration of the 
acknowledgment by Spain of our title to the ter- 
yitory between the Iberville and the Perdido. But 
a proportional sum out of the dollars, may 
be stipulated for a partial cession of territory east- 
ward of the Perdido. If neither the whole nor 
part of East Florida can be obtained, it is of im- 
portance that the United States should own the 
territory as far as the Appalachicola, and have a 
common, if not exclusive right to navigate that 
stream. I must repeat that great care is to be 
taken that the relinquishment by Spain of the ter- 
ritories westward of the Perdido be so expressed 
as to give to the relinquishment of the Spanish 
title the date of the Treaty of St. Ildefonso. The 
reason for this was before explained, and is 
strengthened by recent information, as you will 
find by the annexed extract of a letter from Gov- 
ernor Claiborne. Other proofs might be added. 
In any further cession of territory, it may be well 
so to define it, as to guard as much as possible 
against grants irregular or incomplete, or made 
by Spanish officers in contemplation of such a 
cession. 

On entering into conferences with the Spanish 
Ministry, you will propose and press, in the strong- 
est manner, an agreement that neither Spain nor 
the United States shall, during the negotiation, 
strengthen their situation in the territory between 
the Iberville and the Perdido, and that the navi- 
gation of the Mobile shall not be interrupted. An | 
immediate order from the Spanish Government | 
to this effect may be represented as of the greatest 
importance to the good understanding between 
the two countries;.and that the forbearance of | 
the United States thus long is a striking proof of | 
their sincere desire to maintain it. If such an} 
order should be declined, you will not fail to trans- | 
mit the earliest information of it, as wellas to | 

keep up such representations to that Government | 
on the subject, as will impress it with the tenden- 
ty of so unreasonable and unfriendly a proceed- 
ing to drive the United States into arrangements 
for balancing the military force of Spain in that 
quarter, and for exerting their right of navigation 


through the Mobile. This navigation has become 
important, or rather essential; and a refusal of 
Spain to acquiesce in it must commit the peace 
of the two nations to the greatest hazard. The 
posture of things there is already extremely deli- 
cate, and calls for the most exemplary modera- 
tion-and liberality in both the Governments. As 
a proof of it, I enclose a correspondence between 
Governor Claiborne and the Spanish Government 
at Pensacola, on the same subject as that of 
mine with the Marquis de Yrujo, already trans- 
mitted to you. 

I have the honor, &c. 
JAMES MADISON. 


J. Monroe and C. Pinckney, Esqs. 


The Secretary of State to Mr. Monroe. 
DEPARTMENT OF STATE, Oct. 26, 1804. 


Sir: The turn which our affairs have taken at 
Madrid renders it expedient, in the judgment of 
the President, that you should proceed thither 
without delay, in execution of the instructions 
heretofore given, with such alterations and addi- 
tions as are contained in this letter. You will, of 
course, make such communications to the British 
Government on your departure as will guard your 
mission against injurious misconstructions; and 
at Paris, on your route, you will avail yourself of 
all the opportunities there for ascertaining and 
turning to just account the dispositions of the 
French Government with respect to the questions 
depending between the United States and Spain. 

As Mr. Pinckney may have left Madrid, and, 
if not, ison a footing unfavorable for cordial ne- 
gotiations with the Spanish Ministry, I enclose 
herewith a new letter of credence and commis- 
sion, enabling you singly to execute the trust. 
Should a successor to Mr. Pinckney be appointed, 
and arrive in time, it will be decided by the Pres- 
ident how far he will be associated in the busi- 
ness. 

For a view of the circumstances which call 
for your presence at Madrid, I refer you to the 
late correspondence here with the Marquis de 
Yrujo, of which a copy is annexed, and to that 
with Mr. Pinckney, and to his with Mr. Cevallos, 
which his files will furnish you. I add also a 
letter of this date from the Department of State 
to Mr. Pinckney. 

Notwithstanding the rumor which appears to 
have spread in Europe of an impending rupture 
between Spain and the United States, there is 
nothing in the avowed sentiments of the Spanish 
Government, and certainly nothing in the sound 
policy of Spain, to justify an inference that she 
wishes to be no longer at peace with us. It may 
reasonably be expected, therefore, that you will 
meet with a friendly reception. In return, you 
are authorized by the President to give every pro- 
per assurance of the desire of the United States 
to maintain the harmony and to improve the con- 
fidence between the two nations; and, with this 
view, to hasten, by frank elucidations and equita- 
ble accommodations, a removal of every source 
from which discord might arise. You will not 


APPENDIX. 


1350 


Relations with Spain. 


falue.ona continuance of peace with us. 
United :Statés have a deep. interest in avoiding 
war, they: know that Spain cannot feel less of in- 
terest. in avoiding’ it,:and ‘is in no. condition, 
therefore, to extort sacrifices, or to risk the conse- 
quences of such an experiment. l 

if no exchange of ratifications of the conven- 
tion,of August 11, 1802, should have preceded 
your arrival at Madrid, the President has author- 


ized yourto make the exchange; but it is on the} 


‘expectation that:the Spanish-ratification will be 
absolutely unqualified:.”-It must-be not only with- 
out conditions, but without; protestandos or de- 
clarations:of any sort. Rather than admit them, 
it-is thought better to let'the convention drop al- 
together, and to incorporate its provisions with 
those‘of a similar kind, making: part of the gen- 
eral accominiodation with which you are charged. 
Indeed;:if there be a prospect of effecting this 
accommodation without delay, there may be an 
advantage in laying aside the convention of 
1802, as there will bean opportunity of giving to 
some. of its articles both more precision, and more 
comprehension. “You will find some hibts on this 
subject in the letters heretofore written to Mr. 
Pinckney;/and“ may: derive, others from’ similar 
provisions ig former conventions.. 

: < Thespoliatioos by French ‘citizens chargeable 
on» Spanish responsibility will be an important 
topic:in your negotiations, whether the conven- 
tiowof-1802'be separately carried: into effect, or 
be consolidated witha new one. 

It is cleat, as has been distinctly and repeatedly 
stated:in the-instructions given to Mr. Pinckney, 
that where the capturing vessels were equipped 
in Spanish ports, or the prizes made or condemned 
within: Spanish jurisdiction, Spain. is answerable 
for them to:the United States, > This, as a gene- 
ral principle, has not been denied. But two pleas 
are: offered; as rendering the principle inapplica- 
błle-to the claims of ‘our citizens. One is, that 
the circumstances in which Spain was placed 
disabled her-from controlling the wrongs done 
by French citizens; the other, that- the conven- 
tion between the United States and France hav- 
ing: relinquishéd the claim of indemnities against 
the latter, Spain became thereby absolved also; 
inasmitich as the relinquishment to France would 
otherwise be so far frustrated by her obligation to 
satisfy Spain for the indemnities paid by her to 
the United. States. = ; 

.. The first plea alone was advanced in the early 
stages of the discussion. The second was pretty 
certainly suggested by the Spanish Minister here, 
who, for that reason, may be the more anxious to 
see it prevail; and it has been abetted by the re- 
seripts.-of several: American lawyers, obtained, 
doubtless, by the same- Minister, on a hypotheti- 
eal case, so stated as to educe the desired opinion. 
» With respect to the first plea, it is too little 
consistent. with the honor of Spain to be perse- 


the same: time, to recollect, in conveying 
iċable: sentiments, the propriety of leav- | 


vered in, and has been but feebly urged since the 
second occurred. It would require, besides, from 
Spain satisfactory proof that she made every rea- 
sonable: effort to maintain her own authority 
against the coercive intrusion of that of France. 
No such proof has been offered or attempted. In 
truth, no serious effort appears to have been made; 
and it may fairly be presumed. that.the pliability 
of Spain was either the result of a positive un- 
derstanding with France, or a compliance offered 
as a price for some. equivalent advantage. oe 

With respect to the second plea, so far as it.re- 
spects the opinion of the lawyers, I refer, for.the 
light in which it ought to be regarded, to the ob- 
servations made in my letter of to Mr. 
Pinckney. . 

In its merits, the plea is equally unsustainable. 
In the first place, some of the French citizens, 
whose irregularities are charged on Spain, were 
private citizens, having no commissions from 
France, in whose proceedings France cannot be 
supposed to have taken any interest, and for 
which, therefore, she might justly refuse to be an- 
swerable. In the next place, others of the wrong- 
doers, though once commissioned by France,may 
at the time have been without commissions, or 
have retained dead commissions only. For these, 
also, as in fact private citizens, France may re- 
fuse to be answerable. Again, in cases where 
the captures are stated to have been numerous, 
being made within the territorial jurisdiction of 
Spain, were controllable by Spain, and probably 
not patronised by. France, no sufficient ground 
appears on which France could be made charge- 
able. i 

The responsibility of Spain in this last case is 
the more-direct and positive, as she is bound, by 
the sixth article of the treaty of October, 1795, 
to use all her efforts to recdver and restore to the 
right owners their vessels and effects, which may 
have been taken within the extent of her juris- 
diction by sea or land, whether they are at war 
or not with the Power whose subjects have taken 
possession of the said effects. 

Lastly, therefore, the cases for which France is 
eventually liable, because presumably a party to 
them, are those only in which her commissioned 
cruisers on the high seas were the captors, and 
her agents in the Spanish ports the instruments 
of condemnation; the several other cases, with 
such as may have happened between the conven- 
tion with France of September 30, 1801, and that 
with Spain of August 11. 1802, being as unsus- 
tainable against France, without the principle 
on which the Spanish plea is founded. 

As to this last class of cases, proceeding from 
French officers and French agents, as well as 
every other which can be traced to the sanction 
and support of France, it is certain that eventual 
resort may be had to France for indemnification. 

Bat it is no less clear that this eventual remedy 
does not interfere with the right of the United 
States to resort in the first instance to Spain, as 
in the first instance, and in the ordinary course, 
responsible for the injuries committed. French 
citizens, like all other aliens within Spanish ju- 
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risdiction, are, for the time and place, Spanish 
subjects, As such they are regarded by Spain 
herself; as such they are regarded by other na- 
tions, and as such Spain is answerable for their 
conduct to other nations in the same manner as 
she is answerable for that of her permanent sub- 
jects. 

i ' Could it be shown, therefore, that France had 
been released from her responsibility, it would 
not follow that the release of Spain was involved 
in that of France. France would only have been 
released from her eventual responsibility, (where 
it even existed,) whilst Spain would have re- 
mained under her immediate responsibility. Both 
may be considered as bound to indemnify the 
United States; Spain as the primary, France as 
the secondary debtor; Spain as the principal, 
France as a surety; and the release of France, 
consequently, is no more releasing Spain, than 
the release of a surety would release the princi- 
pal debtor. This view of the subject derives 
force from thé consideration that the United 
States have, from‘ the beginning, addressed their 
claims to Spain as primarily and principally 
bound to satisfy them. 

But to cut up this plea by the roots, it may be 
‘affirmed that no such release has been given by 
the United States to France. The convention, 
from which the plea is derived. expressly binds 
France, in the third article, to indemnification 
for all eaptures which might be subsequent to 
the date of the instrument, and also in cases 
where no definitive condemnation had, at that 
date, taken ‘place. Now, the condemnations by 
French agents in Spanish ports are neither defi- 
nitive’ condemnations, nor any legal condemna- 
tions at all. The degree of authority and’ forms 
of proceeding meant by France to be intrusted to 
her commercial agents in foreign countries, ap- 
pear to have been different at different times ; and 
it may deserve inquiry what they were at the 
respective dates of the cases in question. By a 
law of the Republic of October, 1795, it would 
seem that the authority was first granted,sand in 
an unconditional form. By alaw of their Con- 
stlar Government, however, of 8 Germinal, year 
8, the same authority was granted, with the fol- 
lowing modification: “Et dans le cas‘ ov le pré- 
sent règlement pourra recevoir ‘son exécution, ils 
rempliront toutes les fonctions dont il charge Pof- 
ficiér d'administration des parts de la république, 
en se faisant assister de deux assesseurs, choisis, 
s'il est possible, parmi les citoyens François im- 
matriculés et établis dans le lieu de la résidence 
de ces commissaires.” The proviso implied by 
the expression “et dans le cas où le présent règ- 
lement pourra recevoir son exécution,” combined 
with the preceding reference to treaties, &e., will 
show that the authority was not to be exercised 
without the consent of the foreign country where 
the trial was to be had. And by a Spanish regu- 
lation-in 1799, referred to, and enclosed in m 
letter.to Mr, Pinckney of 8th of March, 1803, it 
is expressly declared, that the jurisdiction of the 
French agents in Spanish ports was not admitted 
by the Spanish Government. It will deserve in- 


quiry, also, in what light France herself may 
view the condemnations assumed by her agents 
in Spanish ports. From some information lately 
received from Mr. Skipwith, it may be inferred 
that they are not classed with those relinquished 
to her by the United States, and, if not mere nul- 
lities, are at least within the exceptions to the re- 
linquishment stated in the third article of the con- 
vention of 1801; and, consequently, were it pos- 
sible for Spain to prove the duress she alleges, 
would be eventually chargeable on France, ac- 
cording to her own view of the subject, so far as 
her judicial regulations may have been pursued 
by the individual sufferers. 

In fine, the proceedings in question were either 
valid or not valid, If not valid, the release of 
France cannot be applicable to them, and the plea 
of Spain falls. If valid, the validity must pro- 
ceed from the sanction given to them by Spain 
herself, since. without that sanction, the French 
authority could not operate within the sovereignty 
of Spain; and with that sanction, the proceed- 
ings would be virtually the acts of Spain, and 
the more undeniably chargeable to her account. 

Thus, in every view of the subject, Spain wilk 
find it impossible to evade the obligation to in- 
clude, in a just and honorable settlement with the 
United States, the French spoliations charged on 
her, as well as those committed by Spanish sub- 
ects. 

; Still her pride may adhere to objections which 
have been so pertinaciously, though with such 
little reason, urged by her. To spare this, her 
retreat may be covered by general expressions 
confounding the French with the other spolia- 
tions; or it may, if necessary, be still more effec- 
tually spared by a tacit relinquishment, at the 
same time, on the part of the United States, of 
the indemnities for the interruption of the deposit 
at New Orleans, which, being an express violation 
of treaty, forms a claim against Spain which she 
cannot controvert, and of which the Government 
of the United States has never lost sight. In 
such a relinquishment, it will be desirable, if prac- 
ticable, to except such of the few claims for los- 
ses sustained by individuals, as can be properly 
specified and verified ; limiting. thereby, the re- 
linquishment to the general injury done to the 
body of the people by the unlawful obstruction 
of theircommerce. A reparation for this injury 
is clearly due to the American nation, and Spain 
has no reason to expect that it will be abandoned 
without a valuable consideration of some kind or 
other. 

For your guide in your general negotiations, 
you will take the instructions heretofore addressed 
jointly to Mr. Pinckney and yourself, with one 
alteration, however, which is authorized by the 
President. In case the Spanish Government shall 
refuse to cede the territory eastward of the Per- 
dido, and shall require, as indispensable to an ac- 
knowledoment of our title to the territory west- 
ward of that river, an acknowledgment on our 
part that, in ultimately establishing the western 
boundary of Louisiana, the pretensions of the 
United States shall not go beyond the proposed 
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` western.limit to the interval of desert, to wit: 
the fiver:Colorado, a line thence to the source of 
ed river, thence, along the highlands, &c., you 
‘are authorized, after: reasonable -endeavors-other- 
wise. to.effect your object, to acquiesce in the-ac- 
knowledgment:so required. . ee} 


`- Mr. Madison to Mr. Monroe. 
Department or Srare, May 4, 1805. 

+ Siz: I have just received your letter of the 2d 

“of February, and one of. the same date, signed by 
Mr. Pinckney also, with the communications at- 
tached to.them.. Those of the preceding dates, 
of the 27th of November, 16th of December, and 
‘19th of January, had been previously received. - 
> Observing that, in the project delivered to the 
Spanish Government, you have omitted the pro- 
Vision contained in the plan for a general accom- 
modation, transmitted in my letter of April 15, 
1804, for claims subsequent to the date of the 
convention of August, 1802, I lose no time in re- 
ferring you to that letter, and to another of the 
26th-of October following, in which the course to 
be pursued is marked out, and in reminding you 
of the great importance of not losing sight of 
that class of claims which are of great amount, 
are, daily increasing, and which ought to be em- 
braced to as late a date as possible. Should your 
negotiation, therefore, be still open, I recommend 
this subject to your particular attention. Should 
the negotiations have been successfully closed, it 
Will be proper: for you to procure, if it can be 
done, a supplemental article for the purpose. If 
this cannot be done, or.if the negotiations should 
have failed, the instructions adapted to that state 
of ‘things will be given to Mr. Bowdoin, as soon 
as it shall be known here. 

I recommend, in like manner, to your atten- 
tion the remarks contained in my letter of March 
22, 1803, to Mr. Pinckney, on the modifications 
proper to be given to the text of a convention; 
and the remark in my letter of October 26, 1804, 
relative to thé Spanish garrison, which alone may 
þe permitted to-continue. f è 

With high consideration, &c., 

ncesi J JAMES MADISON. 
James: Monroek, Esq., Madrid. 


ot ` Mr- Madison to Mr. Monroe. 
l DEPARTMENT OF Stats, 
AN May 23, 1805. 
Kır: I have duly received the several commu- 
nications transmitted by Mr. Pinckney and your- 
self, under date of- the 1st March last. I have 
also received: from General Armstrong copies of 
his letters to.you of the 12th and 18th of March. 
‘The passages in this last, in cipher, having not 
been copied into that used by this Department 
with General Armstrong, remain locked up, but 
probably do not affect the general tenor of this 
detter, l 
From these communications, it appears that 
France has arranged herself on the side of Spai 
iù such a manner that Spain will neither be dis- 


posed nor be permitted to bend to our claims, 

either with respect to West Florida or the French 

spoliations. -What part France may take in. re- 

lation to the western boundary. of Louisiana seems 

not to håve been disclosed.. From the silence on 

that point, in Taleyrand’s note of November 8th, 

in answer to yours, in which the claim of the 

United States to.the Rio Bravo is expressly as- 

serted, and from the confidential acknowledgment 
of .that.boundary by M. Laussatto Governor Clai- 

borneand General Wilkinson, it might be expected 
that, on this important point, France would. side 
with us against Spain. Should this be.the case, 
it is hoped, notwithstanding the: unfavorable pos- 
ture of the negotiation, that there will.be room to 
give it some such result as was contemplated. . But 
there is so little reliance to be placed on the temper 

and views of France, as lately developed, thata fail- 
ure of your efforts ought. to be anticipated. The 

alternative presented by this event is that of war, 

or a state of. things guarding against war for the 

present and leaving in vigor our.claims to be here- 

after effectuated. Against war, if to be safely and 

honorably avoided, the considerations are obvious 

and powerful. As it isa question which belongs 

to Congress, not to the Executive, that consider- 
tion alone forbids any step, on the part of the lat- 
ter, which, would commit the nation, and so far 

take from the Legislature. the free exercise of its 
power. .And it may be fairly presumed, consid- 
ering the daily increase of our faculties for a suc- 
cessful assertion of our rights by force, that neither 
the nation nor its representatives would prefer a 

resort to arms toa state of things which would 

avoid it, without hazarding our rights or our rep- 
utation.. The two essential articles in such a 

state of things are, Ist. A forbearance on the part 

of Spain, as well as of the United States, to aug- 

ment their settlements, or to strengthen in any 

manner their military establishments within the 

controverted limits ; 2dly. Not to obstruct the free 

communication from our territories through the . 
Mobile and other rivers mouthing in the Gulf of 
Mexico, or through the Mobile at least. 

‘In the first of these articles must be included a 
forbearance on the part of Spain to introduce 
slaves, as well as free persons, not only as in one 
sense augmenting her settlements, but as facilita- 
ting a clandestine introduction of them, already 
complained of, into the territories of the United 
States. It can hardly be supposed that Spain will 
object to this article, even with such an explana- 
tion of it; and if the language of the French 
Minister here be any test of the sentiments of his 
Government, it may be expected that France will 
favor the arrangement. This Minister has re- 
peatedly-and strongly declared that, until all ques- 
tions concerning the boundary of Louisiana should 
be adjusted, a statu quo was the natural and just 
policy to be observed. 

The second article is, perhaps, not less essential 
as a precaution for maintaining peace. Every 
moment of delay threatens collisions which lead 
to war. The necessity of that channel for the 
exports and imports of the increasing settlements. 
on the Mobile, above the Florida limit, and for 
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conveying our publie stores to the military stations 
in that quarter, prove at once the reasonableness 
of this demand and its close connexion with the 
maintenance of. peace: You will find by the en- 
Closed correspondence: between Governor Clai- 
borne and the Marquis de Casa Calvo, that the 
Attention of the latter has been drawn to the sub- 
jet, and that it will have been thence transmitted 
tö the Spanish Government. It is proper for you 
to know that the existing regulations of the -Uni- 
ted States permit the settlements in the district of 
Baton Rouge, on the Mississippi, to navigate this 
river, with the exception. only, as to the intoduc- 
tion of slaves and armed vessels ; exceptions hay- 
ing reference to the very objects of the regula- 
tions now in question. ` 

J forbear to repeat the grounds on which the 
right of the United States to the use of those riv- 
ers is to be placed. They are already in the ar- 
chives of the Legation at Madrid. More effect, 
however, is to. be expected from the necessity 
which a refusal of the navigation will impose 
on the United States to enforce their claim, than 
from any appeal to the principles which support 
it; and this necessity must be permitted to im- 
press itself fully on the Spanish Councils. The 
influence which France will have in this instance, 
as in all others, will make it.worth while to learn 
the doctrine she has maintained with respect to 


the navigation of waters flowing through differ- | 


ent jurisdictions. It is pretty certain that she 
has been led to assert ours, in relation to the 
Scheldt, and probably to the Rhine, and perhaps 
other rivers. ` 

‘Thesilence of your communications with respect 
to the instructions in my letier of July 8th, 1804, 


to the Convention of 1802 should be thereby in- 
curred. The delay actually incurred must have 
led you to take the first course, if left to your op- 
tion by Spain. From the spirit, however, of Mr, 
Cevallos’s observations in his letter of , there 
is little probability that a ratification would be 
given, unshackled by conditions, which you were 
instructed to reject. It.only remains now, there- 
fore, to observe to you, that these conditions con- 
tinue to be regarded by the President as absolutely 
inadmissible. The ratification, as already signified 
to you, is not to beaccepted with any condition or 
qualification whatever, beyond such an arrange- 
ment as is explained in the letter of October 15, 
1804, of which an abstract is repeated from the 
Department of State to the Marquis de Yrujo, for 
affording a moderate time to Spanish subjects to 
produce their claims. If a ratification, thus un- 
shackled, be within your option, the President 
deemsit proper that you should accept and transmit 
it, although none of the other objects committed to 
you should have been attained. Besides the pledge 
which a partial accommodation may prove fora 
more comprehensive adjustment, it is to be con- 
sidered that the provision therein made for a con- 
siderable portion of our citizéns who are claimants, 
is due both to their interests and to the sanction 
given to it by the Senate, and that the manner in 
| which the sixth article describes the suspended 
claims, is favorable to the principle on which they 
are founded. 

This letter will be so addressed, that it may be 
opened by Mr. Bowdoin, in case of your departure 
previous to his arrival, or by Mr. Ewing, in case 
| of his reaching Madrid before Mr. Bowdoin: and 
| either of these gentlemen is hereby authorized, in 
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to make the subject of the present a part of your | pursuance of the instructions here given relative 
conference with the Spanish Government, leaves | to the Convention of August, 1802, to arrange and 
it uncertain what particular disposition may have į accept its ratification. [have the honor, &c. 
been manifested, and whether any orders, such as | JAMES MADISON. 
were required, have been transmitted. The infer- 
efice that we draw is, that you were either induced 


| James Monroe, Esq. 
to decline pressing them, or that the requisition | 

| 

t 


V.—Letter from Mr. Monroe to Mr. Talleyrand ; a 
letter from M. Talleyrand to Mr. Armstrong ; and 
a letter from Mr. Armstrong to Mr. Monroe. 


Mr. Monroe to M. Talleyrand. 


did not succeed. Whatever may have been the 
ease, you will consider it as a charge from the 
President, in the évent pre-supposed, of a failure 
iff your general negotiation, to pursue, without de- | 
jay, the course herein prescribed. Should you Paris, November 8, 1804. 
fail in this also, you will lose no time in transmit- | Sir: Before the conclusion of the late treaty 
ting the result, taking care not tocommit the Gov- | between the United States and France, your Ex- 
ent of the United States in any respect. nor | cellency will recollect that it was an object of the 
to alarm Spain into hostile measures or prepara- | President, to acquire of Spain, by amicable ar- 
tionsfurther than may be inevitable. Should you | rangement, Florida; it being that portion of her 
succeed in what is here proposed, you will; in that | territory which she held eastward of the Missis- 
ease, also give the earliest notice, without preclu- | sippi. It was also his object, after the conclusion 
‘ding the United States from any course not incon- ; of that treaty, not that it was pressed by such im- 
sistent with the temporary arrangement formed, | perious considerations as before, but that, as it 
and‘leaving Spain under the impression that the | would contribute to remove all ‘cause of uneasi- 
afrangement will probably guaranty a continuance | ness end jealousy between the two Powers, they 
of peace. might adopt and harmonize in future in such a 


Ta the instructions of October 26th, 1804, it was 
left discretionary to accept a ratification of the 
yhvention of August, 1802, or to incorporate it 
with ‘the general one committed to your negotia- 
tion, With an intimation that it might be best to 
do the latter,in case but little delay in giving effect 


system of policy as might secure to them peace, 
and give additional protection to their possessions 
in that quarter, especially to those of Spain. In 


mentioned, the good offices of His Imperial Maj- 
esty were engaged to the United States in any 


| 
| the conferences which produced the treaty above- 
| 


J 
| 
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‘which the President might commence 
“the ‘Catholic King, for the acquisition of 
Florida: “The same assurance was renewed after 
the conclusion of the treaty, though it was inti- 
mated that that was not a suitable time for the 
commencement of such a negotiation. It was, 
t intimation, as your Excellency will also 
écollect, at a moment when I was about to set 
out for Spain in pursuit of the object, (the then 
recent orders of the President permitting it,) that 
I postponed my journey thither, and took a differ- 
ent position. The proposed negotiation with Spain 
was, in’ consequence, and has since remained, sts- 
pended ; aiid it isin obedience to late orders from 
my’ Goveriiment that Iam now so far on my way 
to Madrid ‘on that subject, and that Mr. Living- 
ston has requested: the good offices of the Em- 
peror in support of it, Itis proper here to remark, 
that, since the epoch here referred to, the treaty 
then just concluded between the United States 
and France has been carried into effect, in its great 
points, with that scrupulous attention to good faith 
which does to both parties the highest honor. 
Their conduct in that transaction gives to eacha 
pledgé for the integrity which is to prevail in 
their future intercourse. I may be permitted’ to 
add, that, as I declined my visit to Spain at that 
epoch; the more readily to give an opportunity for 
the complete execution of that treaty, so, now 
that is carried into effect, I undertake it with the 
reater pleasure, since it confirms me in the con- 
fdenee ‘péefore entertained, of the support which 
would bé‘given to it by His Imperial Majesty. 
' "Phe President has been induced to adopt this 
measure at this time, by considerations the most 
urgent. ‘As these are inseparably connected with 
the proposed negotiation, indeed, form, in part, 
the object of it, itis due tothe friendship subsist- 
ing between our Governments, and to the candor 
which the President will never fail to observe in 
his transactions with the Emperor, to give youa 
- distinct idea of them. They will, I doubt not, 
satisfy you that the President has heretofore shown 
a Sinceré desire to cultivate the friendship of the 
Catholic King, and that the attempt which he 
now makes-to preserve that relation is a new and 
signal proof of that disposition. 
“Since the treaty between the United States and 
France, whereby Louisiana was ceded to the for- 
mer, a question has arisen between those States 
and Spain, relative to the boundaries of the ceded 
territory. It is understood that the Government 
of Spain entertains an idea that that cession com- 
prises only that portion of Louisiana which was 
ceded to it by France in 1762; that it does not 
comprise that portion also which was ceded by 
her, at the same time, to Great Britain, distin- 
guished, while in her possession, by the name of 
West Florida. This pretension of the Court of 
Spain cannot, it is presumed, be supported by 
even the color of an argument. Had that been 
the ‘intention of the. parties in the Treaty of St. 
Ildefonso, it would have been easy to have pro- 
vided for it. The idea was a simple one, which 
afew plain words would have expressed. But, 
the language of the article referred to conveys a 


very different sentiment. We find in it nothing 
which countenances a presumption that the Em- 
peror meant to retake from Spain only a portion 
of Louisiana, or to ‘refer to it in a dismembered 
state. It was natural to suppose, in accepting a 
retrocession of that province from a Power pos- 
sessed of the whole, that he would take it entire, 
such as it was when France possessed it. Accord- 
ingly, we find that the terms of the article making 
the cession are as full and explicit to that. object 
as it was possible to use. It is not stipulated that 
Spain should cede to France that portion of Lou- 
isiana only which she had received from France, 
or that West Florida should be excepted from the 
cession. . 

It is, on the contrary, stipulated that she shalł 
cede it as it was when France possessed it; that 
is, such as it was before it was dismembered 
by the cessions afterwards made to Spain by Great 
Britain; thatshe should cede it with the same ex- 
tent that it now has in the hands of Spain; that 
is, entire, which it became by the treaty of 1783, 
whereby West Florida was ceded by Great Brit- 
ain to Spain; such as it isaccording to subsequent 
treaties between Spain and other Powers: a stip- 
ulation which does honor to His Catholic Maj- 
esty, since it proves that, in making the cession to 
France, he intended to cede only what he hada 
right to cede; that he recollected the treaty which 
he had concluded with the United States in 1795, 
knew the extent of its obligations, and was re- 
solved to execute them with good faith. Your 
Excellency will receive, within, a paper contain- 
ing an examination of the boundaries of Louisi- 
ana, which, it is presumed, proves incontestably 
the doctrine above advanced, as also that the river 
Perdido is the ancient, and, of course, present 
boundary of that province to the east and the 
Rio Bravo to the west. 

The United States have other causes of com- 
plaint against Spain, of a serious import. In the 
course of the last war many aggressions were 
committed, under the authority of Spain, but, as 
it is presumed, without its sanction, on the com- 
merce of the United States. Her ships of war and 
privaters took many of their vessels in Europe and 
America, carried them into her ports, detained and 
condemned them, under pretexts which cannot be 
justified. The injury sustained by this proceeding 
was great and extensive, for which it is the duty 
of the President to obtain for the sufferers an ad- 
equate reparation. A convention was entered into 
at Madrid, about two years since, between the two 
Powers, which provided a partial remedy for these 
injuries. The greatest object, however, was left 
open for future arrangement. It was owing to 
that consideration, and to a knowledge that the 
principal cause of variance was unprovided for, 
that the negotiation was, in truth, unfinished ; that 
neither Government took any interest in ratifying 
orexecuting thatconrention. The whole subject, 
therefore, now lies open for discussion, and it is 
very much desired to conclude it on such fair prin- 
ciples as may be satisfactory to His Catholic Ma- 
jesty, while it enables the President to vindicate 
the character of his Administration, in obtaining 
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for American claimants the justice to which they 
are entitled. 

The occlusion of the river Mississippi, about 
two years ago, contrary not only to the spirit but 
fo the express stipulation of the Treaty of 1795 
between the United States and Spain, was an act 
which exposed to essential injury the interest of 
the Western inhabitants of those States, while it 
could not be considered otherwise than as a high 
indignity to their Government. His Catholic Ma- 
jesty did not hesitate to disavow the act, when 
complained of by the American Minister at Mad- 
rid. This disavowal made some atonement to the 
violated honor of the Government, but no repara- 
tion for the injury which has been sustained by 
individuals. A reasonable, but adequate, repara- 
tion is still due on that account, and it is expect- 
ed that His Catholic Majesty will see the justice 
and propriety of making it. 

These circumstances have produced an interest- 
ing crisis in the political relation of the United 
States and Spain, which it is the sincere desire of 
the President to remove by fair and amicable ar- 
rangement. If the negotiation which is about to 
be. commenced by his order does not terminate in 
that result, it will be owing altogether to the Gov- 
ernment of Spain. The measure which is now 
adopted, the negotiation which is invited, is a con- 
vincing proof of the sincerity and good faith with 
which the President seeks to preserve the relations 
of friendship between the two Powers. In the 

ursuit of its objects, no unreasonable pretension 
is entertained, no unjust demand will be made. 
On the subject of boundaries, although Congress, 
on a thorough conviction of its rights, authorized 
the taking immediate possession of Louisiana, ac- 
cording to its ancient limits, and, of course, to the 
river Perdido, to the Hast, yet the President, 
from motives of respect to the Catholic King, post- 
poned the execution of the measure, to give time 
for amicable explanation with his Government, 
in full confidence that they will produce their de- 
sired effect. In respect to aggressions on our com- 
merce, and other injuries, it cannot be doubted 
that a suitable indemnity will be made for them, 
‘The cession of Florida is a question which rests 
on different ground. The policy of that mea- 
sure, and the conditions of it, in case the policy is 
admitted, are points to be decided by each Gov- 
ernment for itself, from a view of its interest and 
Other circumstances. Should the cession be made, 
and the other points be adjusted, there is no rea- 
son why the peace and harmony of the two nations 
should not be perpetual: there would remain no 
cause of jealousy between them—no point of col- 
lision. Possessed ofample territory to satisfy their 
growing population for ages to come, the United 

states woul be left at liberty to pursue their inte- 
rior arrangements without apprehending the inter- 
ference of, or having the disposition to interfere 
with, their neighbors. Such a system of policy 
‘on their part would contribute in a very eminent 
degree to the security of the vast dominions of 
Spain to the south of us. To Spain, it is presumed 
that the territory is of but little importance: initself 
it is of none, as it isa barren tract. If she retains 


it, it must be as a port for troops, to be placed there 
in opposition to us—a measure which tends to pro- 
voke hostility and lead to war. The Havana isa 
port which answers more effectually every object 
which she could contemplate from this, while it is 
free from all the objections that are applicable to 
thelatter. Being an island, it is less assailable by 
aforeign Power. Situated in the Gulf of Mexico, 
it furnishes the means of giving all the protection 
to her other possessions that she could desire; and 
by uniting her whole force at one point, increas- 
ing her means of defence against attack, or of 
annoying her enemies in time of war. It is earn- 
estly hoped that the Catholic King will take a 
dispassionate view of these circumstances, and of 
the relative situation of the two Powers, and meet 
the Président in a suitable provision for their future 
friendship. Should he, however, be disposed to 
pursue a different policy, on him will the respon- 
sibility rest for the consequences. . 

The relation which has subsisted invariably be- 
tween His Imperial Majesty and the Government 
which I have the honor to represent has been of 
the most friendly character. It is on the knowl- 
edge of that fact, and the satisfactory evidence 
which it furnishes, that the Emperor takes an in- 
terest in the welfare of the United States; it is on 
the promise above adverted to, made on his. part, 
to support with his good offices any negotiation 
which the President might commence with the 
Court of Spain for the acquisition of Florida; as 
i also on the firm belief that the attainment of that 
| object, with the amicable adjustment of all sub- 
sisting differences between the United States and 
Spain, must be advantageous to France, that his 
good offices have been and are now requested in 
support of that negotiation. 

My mission to Spain being extraordinary, is 
also temporary. As soon as its objects are accom- 
plished, it is my duty to return to London, which 
I shall do through this metropolis, when I hope to 
have the honor and pleasure of being presented 
again to His Imperial Majesty, and of acknowl- 
edging in person his friendly offices to my Gov- 
ernment and country in a transaction of high im- 

| portance to its interests, which the President has 
thought fit to commit in part to my agency. 

I beg your Excellency to accept the assurance 
| of my high consideration. 


M. Talleyrand to General Armstrong. 


Paris, December 21, 1804. 

Sir: I had the honor, in Brumaire last, to in- 
form Mr. Livingston that I would submit to the 
inspection of His Imperial Majesty the letters he 
addressed to me relative to the motivesof Mr. Mon- 
roe’s Journey to Spain, and some discussions be- 
tween the Court of Madrid and the United States. 
Among the observations made on this subject 

| by Messrs. Livingston and Monroe, His Imperial 
Majesty has been obliged to give particular atten- 
tion to those bearing on the discussions, of which 
the object is peculiarly interesting to the French 
Government. He has perceived that he could not 
have been a stranger to the examination of these 
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is, since-they grew out of the treaty by 
nce has ceded. Louisiana to the United 
S -and His Majesty has thought that an ex- 
planation, made with that fidelity which charac- 
‘terizes himi, onthe eastern boundaries of the ceded 
territory; would putan end to the differences to 
which: this cession has*given rise. 

„4 Errance; in giving up Louisiana to the United 
States, transferred to them all the rights over that 
colony which she had acquired from Spain; she 
could: not, nor did she wish to cede any other; 
and, that nọ room: might be left for doubt in this 
respect, she repeated, in her ‘treaty of 30th April, 
1803,:the literal expressions of the Treaty of St. 
Ildefonso, by which she had acquired that colony 
two years before. . 

<! Now it was stipulated, in her treaty of the year 
1801, that the acquisition of Louisiana by France 
was a retrocession; that is to say, that Spain re- 
stored: to France what she had received from her 
in1762. ~ At-that period she had received the ter- 
ritory bounded on the east by the Mississippi, the 
tiver Iberville, the lakes Maurepas and Pontchar- 
train ; the same day France ceded to England, by 


the preliminaries of peace, all the territory to the j 


eastward. Of this Spain had received no part, and, 
could, therefore, give none back to France. 
All the: territory lying to the eastward of the 
Mississippi.and-the river Iberville, and south of 
the 82d degree of north latitude; bears the name 
of Florida.’. It- has been ‘constantly designated in 
that Way dufing»the'time that Spain held it; it 
bears. the: same inthe treaties of limits between 
Spain’ and the United: States; and, in different 
notes of Mr. Livingston ofa later date than the 
treaty of retrocession, in which the name of Lou- 
isiana is given to the territory on the west side of 
the Mississippi; of Florida to that on the east 
of it, 

- According to the designation, thus consecrated 
by time, and even prior to the period when Spain 
began to possess the whole territory between the 
Sist.degree, the Mississippi, and the sea, this coun- 
try ought,-in good faith and justice, to be distin- 
guished’ from Louisiana. 

‘Your Excellency knows that, before the pre- 
liminaries of 1762, confirmed by the Treaty of 1763, 
the French -possessions, situated near the Missis- 
sippi, extended as far from the east of this river, 
towards:the Ohio and the Illinois, as in the quar- 
ters of the Mobile; and you must think it as un- 
natural, after all the changes of sovereignty which 
that part of America has undergone, to give the 
name of Louisiana to the district of Mobile, as to 
the territory more to’the north on the same bank 
of the river, which formerly belonged to France. 

These. observations, sir, will be sufficient to dis- 
pel every kind of doubt, with regard to the extent 
of the retrocession made by Spain to France, in 
the month of Vendemiaire, year 9. It was under 
this impression that the French and Spanish pleni- 
potentiaries negotiated, and it was under this im- 
pression that I have since had occasion to give 
the necessary explanations when a project was 
formed to take possession of it. I have laid be- 
fore His Imperial Majesty the negotiations of Mad- 


rid which preceded the Treaty of 1801, and His 
Majesty is convinced that, during the whole of 
these: negotiations, the Spanish Government has 
constantly refused to cede any part of the Flori- 
das, even from the Mississippi to the Mobile. 

His Imperial Majesty has, moreover, authorized 
me to declare to you, that, at the beginning of the 
year 11, General Bournonville was charged to open 
a new negotiation with Spain for the acquisition 
of the Floridas. This project, which has not been 
followed by any treaty, is an evident proof that 
France had not acquired, by the treaty retroced- 
ing Louisiana, the country east of the Mississippi. 

The candor of those observations proves to you, 
sir, how much value His Majesty attaches to the 
maintenance ofa good understanding between two 
Powers, to whom France is united by connexions 
so intimate and so numerous. His Majesty, called 
upon to give explanatious on a guestion which 
interested France directly, persuades himself that 
they will leave no ground of misunderstanding 
between the United States and Spain; and that 
these two Powers, animated, as they ought to be, 
by the sentiments of friendship which their vicin- 
ity and their position render so necessary, will be 
able to agree-with the same facility on the other 
subjects of their discussion. 

‘This result His Imperial Majesty will learn with 
real interest.. He saw with pain the United States 
commence their differences with Spain in an un- 
usual manner, and conduct themselves towards 
the Floridas by acts of violence, which not being 
founded in right, could have no other effect but 
to injure its lawful owners. Such an aggression 
gave the more surprise to His Majesty, because 
the United States seemed-in this measure, to avail 
themselves of their treaty with France as an au- 
thority for their proceedings, and because he could 
scarcely reconcile, with the just opinion which he 
entertains of the wisdom and fidelity of the Fed- 
eral Government, a course of proceedings, which 
nothing can authorize, towards a Power which 
has long occupied, and still occupies, one of the 
first ranks in Europe. 

But the Federal Government having entered the 
path of negotiation, and the question which di- 
vided the'two Powers being cleared up, there is 
reason to hope they will easily agree on the other 
points; and this His Majesty, from the sincere 
interest which he feels for the equal prosperity of 
the two nations, ardently desires. 

Accept, sir, the assurance of my high consider- 
ation, C.M. TALLEYRAND. 


Extract of a letter from General Amnstrong, Minister 
Plenipotentiary of the United States at Paris, to Mr. 
Monroe, Minister Extraordinary and Plenipotentiary 
of the same, dated 

Paris, March 12, 1804. 


The moment I received your letters of the 15th 
and 26th February, I took measures to sound this 
Government on the present posture of things at 
Madrid, which, on the authority of your commu- 
nication, I represented as strongly indicating a 
rupture between the United States and Spain. 
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Their manner of receiving this information, with 
the sentiments which they made no seruple to 
avow in relation to the subject generally, decided 
me at once against either submitting your corre- 
spondence with Cevallos, or submitting anything 
of my own for it—perceiving clearly that the effect 
of such communication would be to draw from 
them some new declaration friendly to the preten- 
sions of Spain, and calculated merely to keep up 
the tone of her councils. The following sketch 
of what passed will enable you to judge how far 
this conclusion was correct, or otherwise. 

On the subject of indemnity for the suspended 
right of deposit, (professing to know. nothing of 
the ground on which the interruption had been 
given,) they would offer no opinion. On that of 
reparation for spoliations committed on our com- 
merce by Frenchmen within the territory of His 


Catholic Majesty, they are equally prompt and | 


decisive, declaring that our claim, having nothing 
of solidity in it, must be abandoned. 

With regard to boundary, we have, they said, 
already given an opinion, and see no cause to 
change it. To the question, What would be the 
course of this Government in the event of a rup- 
ture between us and Spain? they answered, We 
can neither doubt nor hesitate—we must take part 
with Spain; and our note of the 30th Frimaire 
was intended to communicate and impress this 
idea. 


Extract of aletter from the same to the same, dated 


_ Paris, March 18, 1805. 
Treceived your favor of the first instant by the 

Preble. Another experiment has been made, but 

without producing any result propitious to our ob- 


jects. Nay,the more this subject is discussed, the | 


more determined are they in maintaining the doc- 
trines and pursuing the conduct indicated in my 
letter ofthe 12th. In this explanation, three points 
were fully and distinctly, but cautiously, urged: 
ist. The probability of an immediate rupture be- 
tween Spain and the United States; 2d. The ill 
consequences of such an event to Spain directly, 
and to France indirectly, as her ally; and, 3d. 
lis tendency to promote the general views of Great 
Britain, though no closer political connexion be- 
tween her and us were induced by it. 


Extract of a letter from the same to the same, dated 


ey EE Paris, April 1, 1805. 

Your letter of the 12th reached me yesterday- 
No material change of opinion or conduct has 
taken. place here with regard to your business. 
Along and querulous note has been put in by the 
Spanish Chargé d’Affaires, (Santivanes,) stating 


the claims made by you, and thearguments employ- | 


edin support of them, and soliciting from this Goy- 
ernment its exposition of the Treaties of 1801 and 
1803 on. the several points in controversy. This 
note had not been answered on the 30th ult., and, 
from some circumstances, I suspect that there is 
no Intention of answering it promptly. 


VI.— Correspondence between Messrs. Monroe and 
Pinckney and the Spanish Government. 


Messrs. Monroe and Pinckney to Mr. Cevallos, 


ARANJUEZ, Jan. 28, 1805. 
Sır: It is the sincere desire of the President to 
establish the relations between the United States 
jand Spain on a footing of permanent friendship. 
As a signal proof of that disposition, he has sent 
an extraordinary mission to His Catholic Majesty, 
with full power, in conjunction with their Minis- 
ter Plenipotentiary at Madrid, to enter into such 
arrangements, on just and equal principles, as 
may be best adapted to the object. The situation 
{ofthe two countries, at this time, required such 
| an effort on his part, and it is our wish, as it is our 
duty, to do everything in our power to carry it 
i into effect. ; 
It is proper to examine, impartially, the several 
| points which are depending between our Govern- 
ments. Tomake their friendship perpetual, every 
| cause of complaint and inquietude should be 
rought into view, and amicably settled. For 
this purpose, it is necessary to ascertain their re- 
spective rights in each case, since thereby an un- 
erring rule will be established, by which’ this ad- 
justment may be made, and their future harmony 
secured. No just Government will ever demand 
| anything which will not bear the test of that rule: 
| no just Government will ever refuse to discharge 
| an obligation which it imposes. We will proceed 
| to this inquiry, in full confidence that both our 
i Governments are animated with the same zeal 
| to do justice, with the same desire to cherish the 
| friendly relations which have heretofore subsisted 
i between them. 
| In the course of the last war, many aggressions 
were committed on the peaceful, and, as it is pre- 
sumed, lawful commerce of the United States, to 
the great injury of their citizens, within the ter- 
į ritory and jurisdiction of Spain, for which they 
| are entitled to compensation., It cannot be doubted 
but that Spain is responsible for the injuries, in 
| all cases where the condemnation was contrary 
í to the law of nations, the subsisting treaty between 
ithe two Powers, and those principles of justice 
| which are recognised and respected by other na- 


| tions. It is to be regretted that a perfect accord 


| has not yet taken place between our Governments 
{on the mode of adjusting all the claims proceed- 
|ing from this cause. It is, however, matter of 
| much satisfaction to observe, that they have gone 
| so far in the establishment of just principles, and 
, approached so near in sentiments, as to justify the 
expectation that all difficulties will now be re- 
i moved. The discussions which have already taken 
place on this subject have too fully illustrated its 
| Merits to require anything to be added on that 
, point at present. We observe, with pleasure, that 
the President reposes too much confidence in the 
high character of His Majesty, which is distin- 
: guished by a sacred regard to justice, to doubt his 
agreement to whatever it dictates. The proposi- 
tion which we have the honor to make to your 
Excellency on this point rests on that basis, and 
will, therefore, we flatter ourselves, receive his 
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sanction: Your Excellency. will find that, in the 
terms.of payment of such sumsas may be awarded, 
ame w-accommodation is proposed, which is equally 
a‘proof of the disposition of our Government to 
cénciliate‘the views.and interests of His Catholie 
Majesty. in this transaction. 

+The suppression of the right of deposit at New 
Orleans, by the Intendant of His Majesty, in the 
Winter of 1802-3, contrary to the-Treaty of 1795, 
tothe great injury of citizens of the United States 
who-inhabit. the territory. which is bounded by 
the Mississippi, and the waters emptying into it, is 
also.an‘act:for which they are entitled to repa- 
ration: By -restoring the: deposit,-on the com- 

jaint:of the President, His Majesty gave a satis- 
Festøy ‘proof of'his:strict regard to the obligations 
of treaties, and the ‘principles of justice; but, by 
so doing, the injuries which had been sustained 
by.individuals had not. been redressed, nor were 
the:just-yiews of His Majesty in that respect com- 
pletely:falfilled. Itis presumed that His Majesty 
will:wot hesitate to allow an adequate indemnity 
for the losses which were sustained by this act of 
his Intendant.. It is one of the objects of the en- 
closed project to ptovide for them. 
~ Phe above are the injuries which have been 
received by citizens of the United States, for which 
it is proposed to provide a suitable compensa- 
tion.[n seeking justice, however, it is equally the 
duty of their Government to render it. “It is pos- 
sible. that His ‘Majesty’s: subjects may have re- 
ceived ‘injuries within the territory or jurisdiction 
of the United States, or by their officers elsewhere, 
for which those ‘States are also responsible. It 
has been'-the invariable effort of their Govern- 
ment to preserve the best understanding with His 
Catholic ‘Majesty, by the fathful observance of 
every duty imposed by the law of nations and the 
subsisting treaty between them, in their political 
and socialintercourse. If such injuries have been 
rendered, it is the earnest wish of the President 
that just reparation should be made for them. 

-- For. the fair and amicable adjustment of ali 
such claims:on both sides, it is proposed to estab- 
lish a Board of Commissioners, impartial and in- 
dependent, which shall be vested with full power 
to hear and determine and grant awards for all 
such -as shall appear to, be well founded. This 
mode -has proved adequate, in similar cases, be- 
tween tpe United States and other Powers. It 
is-not doubted: but that it would prove equally so 
between the United States and Spain. 

There is another question, which it is equally 
proper to'‘adjust at this time. By the cession of 
Louisiana by His Majesty the Emperor of France 
to the United States, it becomes necessary to set- 
tle'its boundary with the territories of His Cath- 
olic Majesty in that quarter. It is presumed that 
this subject is capable of such clear and satisfac- 
tory illustration, as toleave no cause for difference 
of opinion between the parties. By the treaty of 
April 30, 1803, between the United States and 
France, the latter ceded to the former the said 
province, in full sovereignty, in the same extent, 
and with all the rights which belonged to it, un- 
derthe Treaty of 1800, by which she had ac- 


quired it-of Spain. That the nature and extent 
of the acquisition might be precisely known, the 
article of the Treaty of St. Ildefonso, making the 
cession, is inserted in that of Paris. Toa fairand 
just construction, therefore, of that article, the 
United States are referred for the extent of their 
rights under the Treaty of 1803. There is no- 
thing to oppugn its force or detract from the im- 
port of its very clear and explicit terms. We 
have the honor to ‘present to your Excellency a 
paper on this subject, which, we presume, proves, 
in the most satisfactory manner, thatthe bounda- 
ries of that province, as established by the treaties 
referred to, are the river Perdido to the cast, and 
the Rio Bravo to the west. The facts and -prin- 
ciples which justify this conclusion are so satis- 
factory to our Government, as to convince it that 
the United States have not a better right to the 
island of New Orleans, under the cession referred 
to; than they have to the whole district of terri- 
tory which is above described. Aware, however, 
that the question of boundary was onein which 
His Catholic Majesty was also interested, the 
President was not unmindful of what was due to 
that consideration. In pursuing and supporting 
the just rightsof the United States, he is far from 
wishing to interfere with, or encroach on, those 
of Spain.. As neighbors, he was also sensible of 
what was due to that interesting relation ; and as 
a Power which claims respect in its intercourse 
with other nations, he was resolved to give a dis- 
tinguished proof of that of the United States for 
His Catholic Majesty in the present case. Thus, 
no step has been taken since the territory was 
surrendered to those States by France, otherwise 
than a strong expression by the Congress of its 
sense of their rights; no portion of it has been 
garrisoned, or even possessed by their troops, 
which could involve any question of the kind ad- 
verted to, or manifested a disposition incompatible 
with these just and friendly sentiments. His de- 
finitive arrangements are yet to be taken. He 
seeks- to adopt them in barmony with the senti- 
ments and interests of His Catholic Majesty—a 
motive which induced the measure of an extraor- 
dinary mission, and inspires this communication. 

So far, we have treated of the boundary which 
of right ought to be established between the two 
nations. Itis proper, however, to examine and 
treat the subject in another view. 

By the acquisition of Louisiana, the United 
States and Spain have assumed, in some respects, 
anew relation to each other. It is in its nature 
a very interesting one. It is practicable, at this 
time, to place it on such a footing, by suitable 
arrangemenis, as to preserve their friendship for 
ages. The importance of the subject merits their 
very dispassionate consideration, since a failure 
to adopt such may be productive of much harm. 
Happily, it is an unquestionable truth, that in 
consideration of the permanent and substantial 
interest of the two Powers, there does not exist 
at present a single point of collision, an opposing 
interest between them. There are only some 
topies of uneasiness and jealousy easy to be remov- 
ed, but which, if suffered to remain, may engen- 
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‘der animosities, embitter their intercourse, and | will take ages to fill. Should Spain not place a 
finally prove the cause of much trouble,and even į strong force ia Florida, it will not escape your 
misfortune, to both nations. To remove them | Excellency’s attention, that it will be much ex- 
requires no sacrifice; on the contrary, much will | posed to the danger of being. taken possession of 
be gained, since, by so doing, their harmony, and | by some other Power who might wish to hold it, 
with it their permanent interests, will be secured. | with very different views towards Spain than 
_. What effect does the acquisition of Louisiana | those which animate the Government of the 


by the United States produce on the interest of 
the Powers in reference to each other ? and what 
ought it to produce in their policy? These ques- 
tions admit a ready answer. That province is 
bounded by Florida to the east, and Mexico to the 
west; hence, Florida is surrounded on every side, 
that of the ocean excepted, by the territory of the 
United States. It is, of course, an object with 
those States to possess it. And as Louisiana ex- 
tends westward to Mexico, it is presumed to be 
an object with Spain to retard the progress of 
their settlements in that quarter. Here, then, 
is the obvious ground of an accord between the 
two nations, in an arrangement which seems to 
be well adapted to accomplish an object which 
each deems of importance. The object which we 
have the honor to present. to your Excellency-is 
intended to conciliate and provide for those inter- 
‘ests. It is believed that its adoption will effectu- 
ally do so. Your Excellency must be sensible, 
under existing circumstances, and especially since 
the acquisition of Louisiana, that that of Florida 
has become an object of much less importance to 
the United States. It is not from the want of 
territory, because it is known not to be fertile, 


and without it they have enough to satisfy their | 


growing population for ages to come. It is, in 
truth, suggested more by a desire to remove all 


United States. Without a strong force there, it 
might:even become an asylum for adventurers 
and freebooters, to the great annoyance of. both 
nations. In this light, however, we forbear to 
press it, 

It is proposed, by the enclosed project, to estab- 
lish a district of neutral territory between the two 
Powers, on which neither party shall encroach, 
and, with a view to accommodation, that it should 
be, for a given term, within the supposed limits 

lof Louisiana. We are willing that the term 
should amount to twenty years, to give time for 
ulterior arrangements relatite to that object, and 
the establishment of a permanent boundary be- 
tween them in that quarter. If the boundaries of 
Louisiana are; as our Government believe them 
to-be, and. as, we presume, is sufficiently proved 
by the enclosed paper, this arrangement cannot 
be considered otherwise than in the light it is in- 
tended. . This proposition, however, is not offered 
as an equivalent for the cession of Florida. It is 
proposed to make a pecuniary compensation for 
Í the cession to an amount which is deemed equal 
to its value. To fix that value, in case His Cath- 
j olic Majesty is disposed to make the cession, can- 
not, it is presumed, be difficult, since, without re- 
garding other considerations, the sum given for 
the whole province of Louisiana furnishes a just 


cause of a future variance between them and Spain, | and suitable standard. By comparing the extent 


than of any immediate advantage to be derived 
from it in other respects. While that province 
remains to Spain, it must be. in some degree, a 
cause of jealousy to the United States. Situated 
in their interior, and detached from the other do- 
minions of His Catholic Majesty, it is probable, 
to render it secure, that he would be compelled to 
put a strong force there. Hence, the United 
States would be compelled to do the same. Thus 
the attitude of hostilities would be taken, which 
a thousand causes would tend to promote. The 
jealousy of Governments so contiguously situa- 
ted, the rivalry of Governors and Generals, and 
the conflict of commercial regulations, could not 
fail to produce that effect. In addition to which, 
it cannot be doubted that other Powers. would 
take a pleasure in seeing a rupture between the 
United States and Spain. It is presumed that 
they are interested in it. Remove, however, this 
obstacle, and establish on just principles their west- 
ern boundary, and all cause of inquietude and 
misunderstanding will be at an end. Their ter- 
Titories and police will be distinct, and their mil- 


of the Territory of Louisiana with that of Flori- 
da, and taking into consideration the immense 
advantages derived to the United States from the 
entire command of the Mississippi and all the 
waters emptying into it, which followed the ces- 
sion of Louisiana, we are promptly led to a fair 
result. On this point we wish to confer in per- 
son, when it may suit your Excellency’s conve- 
nience. The sum which may thus be agreed on, 
it is wished to appropriate in the manner men- 
tioned in the proposed convention. 

In seeking to terminate amicably all subsisting 
differences between the two Powers, and to place 


their future relations on a basis of permanent 
friendship, it is thought that a formal stipulation 
in behalf of each, not only to observe the limits 
which may be agreed on, but to cause them to be 
observed by their respective citizens and subjects, 
may have a very salutary effect. If such a stip- 
ulation is regarded only as proof of the spirit in 
which the convention is formed, it will always 
have weight with both Governments to insure a 
compliance with it, But it merits to be received 


itary stations at some distance from each other. |in a stronger light, since it makes it the duty of 
ach Power will regulate its own concerns as it | each Government to be altentive to, and to enjoin 


thinks best: neither will be interested in disturb- 
ing those of the other. Their Governments, on 
the contrary, will find themselves bound by their 
interests, their faith, and their character, to keep 
their citizens within their own limits, which it 


it on their citizens and subjects, respectively, 
strictly to observe the same. As the convention 
of the 11th of August, 1802, has not been carried 
into effect, it is thought best to suffer it to fall, 
and incorporate its contents into the present one ; 
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de: 
So} 
patch. in an object: of so much importance to 
r: Government, we have: the honor to annex a 
translation into French of this note, and.the pa- 
jEr ich: accompany it; fo. your Excellency. 
Uheysaréyas:: correct as, they:could be made by 
those attached’ to the legation; to‘whom alone we 
eduld'confide their contents...: We beg leave, how- 
éver; to. observe,’ that»we consider ourselves re- 
Te only: for:.the originals, which are in 
USD. pe Re ee 8 Hee ie 
þeg your Excellency to accept the assur- 
four distinguished consideration, &c. 
= CHARLES PINCKNEY. 
JAMES MONROE. 


Project of a Convention between the United States and 
eects , Spain. : 

rricte 1: Spain, acknowledging and confirm- 
‘to the United States the cession of Louisiana, 


in 


inan extent eastward to the river Perdido, cedes 


incesiof Spain. o5- 


ossessiòn .of the:said' territory shall be deliv- 
ered; to a person authorized by the United States 
to: receive:the same, in —— days, or less, if prac- 
ticablé,; after the exchange of the: ratifications of 


this 
q 


ention.- With the said territory shall be 
ered all- public property, except ships and 
military stores, as also all public archives belong- 
ingito theisäme: i oo; 0 1 : 

Within. days.after the delivery of posses- 
sion, or sooner, if posssible, the Spanish troops 
shall:evacuate the territory hereby ceded; and if 
there: should be:-any Spanish troops remaining 
within any: part. of the territory ceded by France 
tothe- United: States, all such ‘troops shall, wìth- 
out.delay; be withdrawn. `: < 

‘Spanish: subjects, within the ceded territory, 
ho doinot:choose to become.citizens of the Uni- 
States, shall. be allowed eighteen months to 
dispose.of.their real, and to dispose of or remove 
their other property. = = = > a: 

The inhabitants of the ceded territory shall be 
entitled to the same incorporation into the United 
States, and'to the same protection in their religion, 
their liberties, and their-property, as were stipula- 
ted. to the inhabitants of the territory ceded to the 
United States by the treaty of April 30, 1803, be- 
tween those States and Frances = T 
SART 2iltis agreed that, for the term of 
‘years, no land shall be granted; nor persons 
whoimay have settled since the ist of October, 


1800, on lands not: granted prior thereto, be per- 
mitted to continue -within the space defined 
by the following limits, to wit: by a limit consist- 
ing of the river ‘Colorado on the one side, from its 
mouth to its source; thence, a straight line to the 
most’ southwestwardly source of the Red river, 
with such deflections, however, as will head all the 
waters of that river; thence, along the ridge of 
high land which divides the waters belonging to 
the Mississippi and Missouri from those belonging 
to the Rio Bravo ; and thence, a meridian to the 
northern boundary of Louisiana: and by a limit, 
on the other side of the Rio Bravo, from its mouth 
to its source: and thence, a meridian to the 
northern boundary of Louisiana. . 

Such of the settlements within the foregoing 
limits, not prohibited by the preceding clause; as 
were not under the authority of the goverament 
of Louisiana, shall continue under the authority 
of Spain. Suchas were under that authority 
shall beunder the authority of the United States. 
But the parties agree that they will, respectively, 
offer reasonable inducements, without being ob- 
liged to use force, to all such settlers to return 
from the space above limited, and establish them- 
selves elsewhere. 

The Indian tribes within the said limits shall 
not: be considered as subject to, or exclusively 
connected with, either party. Citizens of the 
United. States and Spanish subjects shall be equal- 
ly free to trade with them, and to sojourn among 
them, as‘may be necessary for that- purpose ; and 
each of the parties agreeing to restrain. by all 
proper and requisite means, its respective citizens 
and ‘subjects from exciting the Indians, whether 
within or without the said limits, from commit- 
ting hostilities or- aggressions on the subjects or 
citizens of the other party. The parties agree, 
moreover, each of them, in all public transactions 
and communications with the Indians, to pro- 
mote in them a disposition to live in peace and 
friendship with the other party. 

It shall be free for Indians now within the ter- 
ritory of either of the parties to remove to and 
settle the said limits, without restraint from the 
other party ; and either party may promote such 
a change of settlement by Indians within its ter- 
ritory, taking due care not to make it occasion of 
war amongst the Indians, or of animosities in any 
of them against the other party. 

The United States may establish garrisons suf- 
ficient, as security against the Indians, and all 
trading-houses, at any places within the said 
limits, where garrisons existed at any time under 
the Spanish government of Louisiana. And 
Spain may continue garrisons, for the like pur- 
pose, at any places where she now has them, and 
establish trading-houses thereat. Hither party may 
also cause or permit any part of the country 
within the said limits to be explored and survey- 
ed, with a view to commerce or science. 

It shall be free for either party to march troops 
within the said limits against Indians at war 
with them, and for the purpose of driving or keep- 
ing out invaders or intruders. 

Art, 3. It is agreed, that, within ——- years pre- 
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vious to the expiration of the aforesaid term of —— 
years, due provision shall be made for amicably 
adjusting and.tracing the boundary between the 


| same, at the rate of six per cent. per annum, to 


commence from such dates, respectively, as to 
them shall appear to be just. From the decision 


territories of the United States westward of the | of the Commissioners there shall be no appeal; 
Mississippi, andthe territories of His Catholic | and the agreement of three of them shall give full 
Majesty ; which boundary shall then be established | force and effect to their decisions, as well with 


according to the true and j 


ust extent of Louisiana | respect to the justice of the claims, as the indem- 


as ceded by Spain to France, and by France to the | nifications which may be adjudged tothe claimants: 


United States, unin 
gree, or in any manner whatever, by the delay, 
or by any arrangement or circumstance contained | 
in or resulting from this convention. It is also i 
expressly stipulated by the parties, that they will 
cause the limits which are hereby defined, be- ; 
tween them, to be faithfully observed, by restrain- 
ing their respective citizens and subjects, by suit- 
able arrangements, from violating them in any 
manner whatever. 

Arr. 4. His Majesty and the United States, | 
wishing, in the same spirit of conciliation, amica- 


| 
| 
| 
| 


fluenced, in the smallest de- | the said contracting parties obliging themselves to 


satisfy the said awards in specie, in the manner 
stipulated by the sixth article of this convention. 

Art. 5. The said Commissioners shall also 
take cognizance of and estimate all damages 
which were sustained by the citizens of the Uni- 
ted States, by the suppression of the right of de- 
posit at New Orleans by the Intendant of His 
Catholic Majesty, in the year 1802-3, contrary to 
the Treaty of 1795; for which the said Commis- 
sioners shall grant a certificate to the Govern- 
ment of the United States, the amount whereof 


bly to adjust the claims whieh have arisen from | 
the wrongs and excesses committed during the 

late war by individuals. of either nation, or by 

others, within the territory or jurisdiction of either, 

contrary to the law of nations, the treaty existing 

between the two countries, or the principles of 
justice, have determined that the same shall be| Arr. 6. It is further agreed that the respective 
adjusted in the following manner: A Board of | Governments will pay the sums awarded by the 
Commissioners shall be formed, consisting of five | said Commissioners, under this convention, in the 
Commissioners, two of whom shall be appointed ; manner following: 
by His Catholic Majesty, two others by the Presi-; The Government of the United States shall pay 
dent of the United States, with the advice and all such sums, not exceeding —— dollars, which 
consent of the Senate, and the fifth by common con- | may be awarded as compensation to the citizens 
sent of the four Commissioners; and, in case they | of the United States from his Catholic Majesty, 
should not be able to agree on a person for the jin three equal annual instalments, at the city of 
fifth, the Commissioners of each Power shall! Washington: the first instalments to be paid in 
name one, and leave the decision to lot; and here- | eighteen months after the exchange of the ratifi- 
afier, in the case of death, sickness, or necessary | cations hereof; or, in case they shall not be so paid, 
absence, of any of those already appointed, the | they shall bear an interest of six per cent. per 
remaining Commissioner or Commissioners of | annum, from the time they become due until they 
the Power whose Commissioner is dead or unable į are actually discharged; and, in case the aggregate 
to attend, shall fill the vacancy. When thus ap- | of the said sums should not amount to the said sum 
pointed, each one of them shall take an oath to | of dollars, the United States will pay to His 
examine, discuss, and decide, impartially on the | Catholic Majesty, within one year after the final 
claims which they are to judge according to the | liquidation of the claims cognizable by the said 
law of nations, the existing treaty, and the prin- | Board, at the city of Washington, so much as the 
ciples of justice. The Commissioners shall meet | said aggregate may fall short of the sum above- 


shall be paid to it by the Government of Spain, 
in the same manner as it is stipulated in favor of 
other claims in the preceding article. The Gov- 
ernment of the United States shall pay the sums 
thus received to the individuals who were injured 
by the suppression of the said deposit. 


and hold their session in Madrid, where, within 
the term of eighteen months, to be reckoned from 
the day on which they assemble, they shall re- į 
ceive all claims which, in consequence of this | 
convention, may be made as well by the subjects | 
of His. Catholic Majesty, as by the citizens of the 


mentioned: but, on the other hand, if the whole 


lamount of the sums awarded to citizens of the 


United States should exceed the sum of dol- 
lars, His Catholic Majesty shall pay the surplus, 
without deduction, to such claimants, within one 


| year after their claims shall be respectively liqui- 


United States of America, who may have a right | dated. The said claims shall, nevertheless, bear 
to.demand compensation for the losses, damages, | an interest of six per cent. from the time of their 
Orinjuries, sustained by them in consequence of | liquidation until they are discharged. 

the-wrongs and excesses committed by Spanish | The Government of the United States shall 
subjects, American citizens, or others, within the | also pay, without deduction, at the city of Wash- 
territory or jurisdiction of either of the contract- | ington, all sach sums as may be awarded against 
ine parties. The Commissioners are to hear and | them by the said commissioners, for compensation 
examine, on oath, every question relative to the | due to Spanish subjects, within one year after their 
said-demands, and receive as worthy of credit all | claims shall be liquidated; and, from the time of 
testimony and evidence the authenticity of which | their liquidation, the said claims shall bear an 
cannot -be doubted. The said Commissioners | interest of six per cent. per annum, until they are 
shall grant awards for the sums which may be | discharged. 

due to the several claimants, with interest on the | ART. 7. This convention shall be ratified within 


APPENDIX, 


1374 


Relations with Spain. 


-after the signing thereof, or sooner, if possi- 
ble; he ratifications shall be exchanged within 
- s after the fatification by the. United 
at the city of Washington. 


His Excellency Don Pedro Cevallos to Messrs. Monroe 
ener and Pinckney. 


ie ARANJUEZ, January 31, 1805. 

` GENTLEMEN: The King, my master, having, on 
all 6ceasions, given’ such repeated proofs of his 
friendship towards the United States, and of his 
desire to live with them in peace and harmony, 
could. not but hear with pleasure what you have 
been pleased to manifest in your esteemed note of 
the 28th. instant, relative to the sincere desire of 
the President of the United States to see the 
friendly relations of the two countries in a man- 
ner the most solid and permanent, and that, for 
this purpose, the American Government had 
named.an extraordinary mission to this Court, to 
commence such negotiations as might be best 
adapted to complete an object of so much impor- 
tance, and founding them on just and impartial 
principles, His Catholic Majesty, on his part, 
desires nothing more ardently than that those just 
and equal principles, so conformable to the recti- 
tude of his Royal mind, may direct the discussions 
and negotiations depending between the two Gov- 
ernments, For this end nothing appears better 
adapted.than the. mode. proposed by your Excel- 
lencies in the first part of your note: 

OT roper to examine impartially the several 
points which are depending between our Gov- 
ernments. ` To make their friendship perpetual, 
ë cause of complaint and inquietude should 
be’brotight into view, and amicably settled. For 
this purpose it is necessary to ascertain their re- 
spective rights, in each case; since, thereby, an 
unerring rule will be established, by which this 
adjustment may be made, and their future har- 
mony secured. No just Government will ever 
demand ‘anything which will not bear the test of 
that rule: no just Government will ever refuse to 
discharge an obligation which it imposes.” 

According to this principle proposed by your 
Excellencies, and which certainly is well worthy 
the good faith of both Governments, it appears 
the more proper that, before we proceed to exam- 
ine projects of a convention, which ought to result 
from discussion of all the different points in dis- 
pute, we should first examine each point separately, 
and in this form determine the respective rights of 
each country; and then proceed to such negotia- 
tions as the interest of each country may require. 
Under this idea, and following the tenor of your 
note, it appears that the points depending may be 
reduced to the following: 

First. The damages occasioned during the last 
war, by the excesses committed by individuals of 
both countries, contrary to the law of nations and 
the existing treaty. This point is nearly decided 
by the convention of 1802, which has been ratified 
by the American Government; and His Majesty, 
on his part, is disposed to ratify the same, after 
the obstacles which occasioned its postponement, 


peice rem a 


n 
== 


shall be removed. Thus there is but little to reg- 
ulate on this point, considering how far it is al- 
ready advanced, and that the sincere desire of both 
Governments is to proceed with candor and good 
faith. 

The second point mentioned in your Exeellen- 
cies’ note, relative to the indemnification of in- 
juries supposed to have been received by Ameri- 
can citizens, in consequence of the suppression. of 
the deposit at New Orleans by order. of the In- 
tendant at that city, is a point of discussion which 
has not as yet been commenced, and itis one on 
which the Spanish Government is convinced that 
the United States have neither. any motive nor 
right to found a reclamation. 

Third. This point, which is relative to. the 
demarcation of the limits of Louisiana, retroceded 
by Spain to France, and by her transferred to the 
United States, by its nature, subdivides. itself into 
two parts, to wit: the demarcation of the limits of 
Louisiana on the east, or side of the Floridas, and 
that on the side of the interior provinces of New 
Spain. As a testimony of the desire with which 
His Majesty is actuated, that these demarcations 
may be executed with the skill and and justice 
requisite, and at the same time with all possible 
despatch, I have to inform you, what is already 
known to your Government, that, at the com- 
mencement of the last year, the King named 
for his Commissioner for these demarcations and 
limits, Brigadier Marquis of Casa Calvo, who is 
now at New Orleans with the engineer Don 
Joseph Martinez. Not having yet agreed upon 
others of the said points’ mentioned in your Ex- 
cellencies’ note, and they being in their nature 
unconnected, it appears that it would only be 
confounding them and multiplying their confusion 
to treat upon the whole at once; and proceed im- 
mediately to form for either party projects of a 
convention: from the mass. Analyze these incor- 
porated points of discussion, and a discussion will 
become much more plain and simple, and, with 
this new light, it will afterwards be easy to em- 
brace the whole at one view. 

This method is clear and simple, and, accord- 
ing to my idea, is what you indicate in the first 
part of your note. This being the case, it appears 
to me that we may occupy ourselves, in the first 
place, in determining the point relative to recla- 
mation; for which purpose, we may take up the 
convention of August, 1802, by reason of its al- 
most finished state; fix the rights of each country 
upon each point, and the means will be plain and 
easy to negotiate them, with that equal utility 
which both countries may find convenient. I 
have no doubt but you will find this method of 
proceeding conformable to reason, and, waiting 
your reply, Iam, &c. 

PEDRO CEVALLOS. 


Messrs. Pinckney and Monroe to My. Cevallos. 
ARANJUEZ, February 5, 1805. 
Sır: We have received your Excellency’s 
letter of the 31st ultimo, in answer to that which 
we had the honor to write to you on the 28th, and 
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beg you to be persuaded that we are highly grati- 
fied with the assurance it contains, that His 
Catholic Majesty is disposed to meet the Presi- 
dent of the United States in such arrangements, 
on just and equal principles, as may be necessary 
to-aceommodate subsisting differences, and place 
the relations of the two countries on a basis of 
pérmanent friendship. Since our Governments 
are animated with such honorable views, it can- 
not be doubted that their object will be accom- 
plished. 

> Your Excellency observes that it will be pro- 
per to examine previously, and separately, each 
point depending between our Governments, to 
establish their respective rights in each, and then 
proceed to the adoption of such a project of a 
convention as may provide for the whole. In this 
idea we perfectly agree. It was on that principle, 
as you justly observe, that our note of the 28th 
was conceived; by it every topic of complaint, 
every question of interest is presented to your 
Excellency’s view. It remains only to decide 
these several points, and, with them, the fortune 
of the present negotiation. 

"The ease of claims for injuries done to the citi- 
zens.and subjects of either party, within the limits 
and jurisdiction of the other, being first in order 
of time, ought to be first determined. As we pre- 
sumed that this subject had been already suffi- 
ciently discussed, we thought it sufficient in our 
former note to submit such arrangement respect- 
ing it as we were authorized to propose. Since, 
however, it seems to be your Excellency’s desire, 
we shall not hesitate to communicate more fully 
the views and sentiments of our Government on 
this point, and the principles on which they are 
founded. It is the more necessary so to do, to 
free it from the complexity in which it may be 
otherwise involved. 

It is known to your Excellency, that, by the 
convention of August 11, 1802, an immediate pro- 
vision was not made for satisfying the claims of 
their respective citizens and subjects for all the 
injuries which they had received in the course of 
the last war, within the jurisdiction of each 
Power, and for which they were responsible; that 
it-was not then possible for the Plenipotentiaries 
charged with that subject to agree on a mode of 
arbitrating the claims originating from the ex- 
cesses of foreign cruisers, agents, consuls or tribu- 
nals, in their respective territories, which might 
be-imputable to their two Governments; and that, 
in-consequence thereof, it was agreed hetween 
them to provide then for the adjustment and sat- 
isfaction of such as were committed by their re- 
spective citizens and subjects only, reserving to 
each Government, its citizens, and subjects, their 
respective rights, with liberty to bring forward 
their claims at such times as might be convenient 
tothem. Had that convention been carried into 
effect at any time before the present, we should 
have now to provide for the claims which were 
then “postponed, whose just title to reparation 
seems to be sufficiently sanctioned by that instru- 
ment. But as:that convention has not been car- 
ried into effect,and; of course, no satisfaction made 


for that portion of the injuries complained of, it is 
proper that the whole subject should now be taken 
into view and definitively settled. It would badly 
comport with the spirit of the present negotiation, 
whose object is to adjust every difference, and 
remove every cause of inquietude, to leave any- 
thing unfinished. Our Government considers its 
citizens entitled to compensation for every injury 
which they did receive within the jurisdiction of 
His Catholic Majesty, contrary to the treaty be- 
tween the United States and Spain, the law of 
nations, and the principles of justice sanctioned 
by them, whether they were committed by His 
Majesty’s subjects and tribunals, or those of any 
other nation. For all such acts, the Government 
within whose limits they are committed is alone 
responsible; for over them has it the exclusive 
jurisdiction. A contrary opinion cannot be ad- 
vanced without derogating from the established 
doctrine of the law of nations, or rights of sove- 
reignty incident to each. It is a well established 
doctrine, that no two nations can, by their accord, 
or any arrangement between them, change a law 
adopted by the whole. Such a change, if agreed 
on by any two nations, can only operate as a spe- 
cial compact between them, which finds an equiv- 
alent by the reciprocity of the stipulation, or some 
other article of the treaty, but can never change the 
relation of either with other Powers, or the rights 
and claims of such other Powers on each of those 
nations. It is equally well established, that pro- 
tection is due by every Government to foreigners 
within its limits, in return for which they are 
entitled to their allegiance while they remain with 
them, as it is that such protection cannot be with- 
drawn, or the jurisdiction of a foreign Power be 
permitted within its limits, to the injury of a third 
Power. A contrary doctrine supposes separate 
and independent jurisdictions and Governments 
within the same limits, and altogether confounds 
the nature of sovereignty, which is complete, ab- 
solute, and exclusive, wherever it exists. It is 
proper to add that this doctrine of the law of na- 
tions, so clear and explicit, is still further enforced 
by the stipulation of the sixth article of the treaty 
of 1795 between the United States and Spain. 

In the project which we had the honor to pre- 
sent to your Excellency, you will find it is in- 
tended to provide for the whole of these claims, 
whether the convention of August 11th, 1802, is 
carried into effect or suffered to expire. In the 
former case, we should expect that an article be 
inserted in the proposed one, to provide for those 
cases which were unprovided for in that. We 
consider it our duty to inform your Excellency 
that we cannot consent to any arrangement which 
does not provide for the whole subject, having re- 
ceived orders to that effect by a courier who has 
just arrived with despatches as late as the 3d De- 
cember last. We owe it to the spirit of candor 
which is to prevail in this negotiation, to state to 
your Excellency this fact; and we ask of you to 
inform us, in the same spirit, whether we are to 
expect the accord of your Government to such 
an arrangement as will be effectual to this object. 

That our Government is entitled to expect an 
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adequate..compensation. for the injuries which 

received by the suppression of the right 
“at. New Orleans, is a point on which 
“presume there could be no doubt. The 

ght to-such a deposit is stipulated forever to the 
United. States, by. the. twenty-second article of 
“their Treaty with. Spain, either at New Orleans, 
or.on some other part-of the banks of the Missis- 
sippi equally convenient to the parties. It is the 
obvious ‘iraport of that article, that there never 
should bea moment’siaterruption in the enjoyment 
of that right; aright which was so necessary to 
the interest of those dependent on it, and, of course, 
to-thé peace and friendship of the two countries. 
“Ih. ising the right reserved to His Catholic 
sty.to change the place of deposit, and assign 

some other equivalent establishment, it is equally 

the import. of thatarticle, that the whole arrange- 
ment.should be made at the same time ; thatthe 

same. act which suppressed the existing deposit 
should open another; and that the Government of 
the. United States should be apprized of that in- 
tention in due time to prevent their citizens being 
injured ‘by the measure, and also to be consulted 
on the place which it was proposed to substitute 
_ tothe existing one. In the proceeding which took 
place at. New Orleans, none of those rules were ob- 
served; all respect.for our Government and the 
rights of our citizens was lost. sight of. In short, 
had that act been imputable to His Majesty’s Gov- 

ernment, the President could have seen in it no- 
thing short of a commencement of hostilities, as 
much so asif his troops had invaded their terri- 
ry,or-his: fleets entered in hostile array any of 
h . But the President never considered 
th as, imputable to His Majesty’s Govern- 
ment; he entertained too-high a respect for the. 
good faith of the Catholic King to believe that it’ 
proceeded from him; he always considered itas the 
act-of the Intendant, and was happy in the result 
to find.that such was the case. Nevertheless, be- 
ing the.act of His Majesty’s officer, his Govern- 
ment is responsible. for the injuries resulting from 
it. Your Excellency will find that,as early as 
March 25, 1803, the Minister of the United States 
accredited with His Majesty, claimed, by order of 
the President, an indemnity for these injuries, 
which was repeated in subsequent notes of the 1 
and 23d of April of thesame year. It has notsinge 
been pressed, because by like order, the subject 
was reserved with others for final arrangement at 
this present occasion, _ . 
- On the subject of limits, we have little to add 
to what we have already stated in our former note. 
By ita full view is given of what our Government 
conceives. to be its rights in that respect. The 
Commissioners appointed by His Majesty for the 
demarcation thereof can do nothing till some 
agreement takes. place between the two Govern- 
ments to fix the principle which is to guidethem. 
They must remain inactive until it be known by 
what course, latitude, meridian, or natural boun- 
dary, the demarcation is to be made. It isanim- 
portant object of the present negotiation to fix that 
principle. .We take the liberty also to refer your 
E ney to our former note, and the pieces 
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which -accompanied it, for the views of our Gov- 
ernment on the other topics of a territorial nature, 
It is not in our power to add anything on those 
poiats to what we have therein stated. 

The President, being very desirous, with a view 
to the permanent harmony and welfare of thetwo 
nations, to adjust and arrange every question and 
interest depending between them, and having 
given us full power for the like purpose, waits 
with anxiety the result. Having had the honor 
to submit to your Excellency, as was agreed in 
our first interview, our propositions, for the attain- 
ment of that desirable end, by which the subject 
is presented equally in detail as in a general view, 
and, having now given the further explanations, 
which were desired by your esteemed note of the 
31st ultimo, we have only to request that you will 
give us your answer to the same. As every point 
has been long under the consideration of His Ma- 
jesty’s Government, we donot doubt that its mind 
is made up as to the course the business is to take. 
It is in His Majesty’s power, by the answer which 
you give, to fix at once the relations which are to 
subsist in future between the two nations. The 
United States have done everything in their pow- 
er, which a regard to justice and the rights of their 
citizens will permit, to place and preserve them 
on a most friendly footing; and we flatter our- 
selves that His Catholic Majesty, who is distin- 
guished,among Sovereigns, by his regard for justice 
and good faith, will meet them in such arrange- 
ments as may be effectual to the object. 

We beg your Excellency to accept the assurance 
of our distinguished consideration and esteem. 

CHARLES PINCKNEY. 
s JAMES MONROE. 


š ——— 
Mr. Cevallos to Messrs. Pinckney and Monroe. 


Aransuzz, Feb. 10, 1805. 


Sirs: I see by the tenor of your esteemed favor 
of the 5th instant, in reply to my note of the 31st 
ultimo, that we are of the same opinion, as it re- 
lates to the principle established, that, to regulate 
amicably all the points depending between the 
two Governments, it is necessary, first, to estab- 
lish the rights-of each nation upon each one of 
the points in dispute, and then to bring forward 
such negotiations as the reciprocal interests of 
each country may require; and, in consequence 
of the point relative to indemnification for dam- 
ages, occasioned during the last war, by individu- 
als of each nation, being already so far advanced, 
that ought undoubtedly first to occupy our atten- 
tion: we will, therefore, in this letter, discuss the 
points relative to indemnification, leaving for an- 
other opportunity the discussion on the limits, 
which is so different in its nature. 

{t is just that the losses sustained by the citi- 
zens or subjects of either nation, during the last 
war, contrary to the law of nations, or the exist- 
ing treaty, should be satisfied ; and to this effect 
the convention of the 11th of August, 1802, be- 
tween the Plenipotentiaries of the two Govern- 
ments, was concluded, that the individual suffer- 
ers might find a quiet and convenient redress. 
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The intention of the King, my master, always un- 
changeable, and always conformable to the ac- 
credited honor and. justice which characterize 
him, is now the same that it was at the time that 
the convention was concluded. 

However, some circumstances have taken place 
between the time it was concluded and its ratifi- 
cation, which will makeseveral explanations neces- 
sary. In the first place, it appears that various sub- 
jects of Spain, who had reclamations to make, hav- 
ing been injured by citizens of the United States,in 
consequence of this convention, came to Madrid 
from South America, hearing that it was adjust- 
ed, but were obliged to return home upon the report 
that the Senate of the United States had refused 
to ratify. it during the session of 1803. It was 
but reasonable, then, that these vassals of His Ma- 
jesty should be informed that the convention was 
ratified, that they might come forward to estab- 
lish their claims; and for this, it was necessary 
to give them a certain space of time. His Majes- 
ty proposed that this’ space of time should be 
agreed on between the two Governments, that 
the ratification might be known to all those in- 
terested. . : 

“It having come to the knowledge. of His Ma- 
jesty that Congress had, on the 27th of February, 
approved an act, by which it appears that the 
President was authorized to establish custom- 
houses in the Territory of West Florida, and as 
this province belongs to His Majesty, he having 
conquered it by the valor of his arms, not having 


received it from France, of course could not re- į 


trocede it to her; and as he was in quiet posses- 
sion of the same, and still remaining possessed, 
His Majesty could not but be offended at this ac- 
count. Even should it be supposed that the Uni- 


ted States have pretensions to this territory, it | 


that the sixth article should be suppressed. For 
the purpose of making these circumstances known 
to the American Government, His Majesty thought 
proper to suspend the ratification of the Treaty 
and to send off a courier to the United States, with 
letters to this effect, to his Minister resident there. 
Your Excellencies are acquainted that your 
Government, being instructed relative to the ob- 
servations which were made to them by His Ma- 
jesty’s Minister upon the subject, agreed to fix a 
term, in which His Majesty’s subjects interested 
in the convention might have notice of its ratifi- 
cation, and come forward with their claims before 
the Commissioners ; and that each Government 
should give orders to their respective citizens and 
subjects, not to commence their operations until a 
convenient term should expire. Thus, upon this 
article, there remains nothing to do but to fix this 
term, in order that the ratification of the conven- 
tion may take place. 

In respect to the second particular, the reply of 
the American Government was not so decisive and 
clear, as His Majesty had a right to expect from 
a Government so friendly. The act of Congress 
of the 24th of February, 1804, in its obvious and 
literal sense, disturbed the peaceable possession 
which his Majesty had, and still has, of West 
i Florida ; and the explanations of the President of 
ithe United States, contained in his proclamation 
| of the 3d of May, saying that it was to be carried 
| into effect within the United States, could not be 
considered but as equivocal and susceptible of a 
double meaning, although the explanation of the 
| Secretary of State of the United States is some- 
what more explicit, promising to leave everything 
in statu quo, until an amicable arrangement should 
take place with Spain; and that the port of entry 
mentioned in the act should be established at Fort 


certainly was not the way to bring them forward | Stoddert, within the present territory of the Uni- 
to proceed to acts of possession, and disturb a | ted States. As His Majesty desires to live in har- 
friendly nation in her rights, by a solemn legisla- | mony with the United States, he wishes to per- 
tive act; such conduct must, consequently, appear | suade himself that this explanation, although it 
to His Majesty very little conformable to the | does not give that satisfaction which he had so 
friendly relations of the two countries; and, un- | just a right to expect, is in some measure satisfac- 
der such circumstances, it did not correspond | tory, so far as it respects his quiet possession of 
with the respect due to his royal person, or to the | West Florida. But could not His Majesty com- 
nation which he governs, to ratify conventions, l olain thatsatisfaction hasnot been given in explicit 
which are acts of political friendship, with those | qd solemn terms, for the publicity of a solemn 
who had violated, in a solemn manner, the rights | act, whose obvious and literal sense went to dis- 
of his sovereignty, until they should give satis- ' turb his quiet possession? On the other hand, it 
faction, or corresponding explanation. Thus it | issaid,in a plausible manner, that the port of entry 
was just that he should ask this satisfaction, which | shall be at Fort Stoddert: but how is it possible 
was done accordingly. | toarrive at Fort Stoddert, or go from thence to the 

It having also reached the King’s notice that | sea, without navigating the rivers of West Florida, 
the French Government had satisfied the United | traversing its territory, and disturbing the peace- 
States for the damages sustained during the last | able possession of His Majesty ? Thus, his well 


war by her privateers, it appeared not only unne- 


cessary, but capable of producing confusion, to let | 


the sixth article of the Convention of August, 1802, 


exist; by which, as His Majesty did not confess , 


himself responsible for the damages occasioned by 
French. privateers, on the coast and in the ports 
of Spain, the United States did not strengthen 


their right which they thought > 
and to let it exist ld bal oe Ee 


to confusion, 


founded motives of complaint, in respect to that 
act, still exist; and His Majesty intends to keep 
| them in mind, that satisfaction may be given by 
ithe United States; but, as it relates to ratifying 
the Convention of August, 1802, His Majesty 
| agrees, from thistime, tobe satisfied in this respect; 
and thinks, in so doing, that he gives an unequiv- 
ocal testimony of his friendship towards the Uni- 


would but expose the business | ted States. 
A desire, therefore, was manifested, | Two obstacles to the ratification of the conven- 
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ates to the sixth article of said convention. 
ajesty. expressed a desire that this article 
should: be suppressed, under. the idea that its in- 
sertion would neither add tonor diminish the rights 


Majesty will not oppose its continuance, provided 
it-be understood in the ratification that, by the in- 


tion of them. an ; 

If the United States, on their part, wish to val- 
idate the rights which they think they have to 
exact indemnifications, and also to reserve them 
in the same aiticle, it will then be beginning a 
separate pretension, which in no wise ought to 


ing-removed; we should only now treat of 


embarrass the regular course of the convention of 
1802. Itshould be reduced to this question : whe- 
ther Spain is responsible or not for the damages 
and losses occasioned by French privateers and 
tribunals within her jurisdiction, during the last 
war? Spain believes that she is not responsi- 
ble, and thinks that she can demonstrate it to a 
certainty. a 

But as this is the second point in order relative 
to the pretensions which your Excellencies have 
manifested, it appears to me convenient to treat it 
separately, also, after the plan proposed. in my note 
ofthe 31st ultimo. In the mean time, referring you 
to what I have already written on this point, rel- 
ative to indemnification for losses sustained by 
French privateers, &c., &c., to Mr. Pinckney, un- 
der date of 23d of August, and 5th of October, 
1803, and to save your Excellencies ‘the trouble of 
referring to the correspondence of that year, I take 
the liberty to enclose copies of them, and also of. 
opinions of lawyers the most celebrated in the 
United States, who have been consulted upon this 
subject, and who unanimously. declared that Spain 
was not responsible to satisfy said indemnities ; 
and in which declaration these lawyers gave a 
proof of their rectitude, by their sincere confes- 
sion of the slender foundation on which these re- 
clamations of their country rested. - e3 

T conclude this letter by assuring your Excellen- 
cies that. His Majesty is disposed to ratify the 
convention of the 11th of August, 1802, in the 
form which has been mentioned ; and that, should 
your Excellency find no difficulty in so doing, as 
I hope will be the case, immediately after the rat- 
ification of the convention, we will proceed to the 
depending points, and-finally to those negotiations 
which the reciprocal interests of both countries 
may require. 

I renew to your Excellencies the sincere de- 
monstrations of my distinguished considerations 


&e. PEDRO CEVALLOS, 


Messrs. Pinckney and Monroe to Mr. Cevallos. 
ARANJUEZ, Feb. 12, 1805. 


Sim: We have received your Excellency’s let- 
ter of the 10th instant, and have considered it 
with the attention which was due to an interest- 
ing communication on a subject of great import- 
ance to the United States. By it we perceive, 
with regret, that an accord is not likely to take 
place between us on the point to which it refers, 
since it appears that His Catholic Majesty is not 
disposed to make any reparation to the Govern- 
ment of the United States for all the injuries 
which their citizens received under her jurisdic- 
tion, of the character described in our former 
notes, whether the same were committed by his 
subjects or those of any other Power. Having 
had the honor to inform your Excellency that we 
could accede to no arrangement which did not 
provide for every injury, it seems useless to pro- 
long the discussion on that point. We submit it 
to your Excellency’s consideration on what we 
have already said. 
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Your Excellency having expressed a desire to 
leave the other points to be discussed afterwards, 
it is proper now to proceed to them ; and as we | 
have already submitted the claims of the United 
States for injuries arising from the suppression of 
the right of deposit at New Orleans, and as to 
boundaries, with our opinions thereon, and the 
wish of our Government that the same should be 
amicably adjusted, we take the liberty to request | 
that your Excellency will have the goodness to 
state to us what are the views of His Majesty’s| 
Government on these points, particularly as to 
the eastern and western boundary of Louisiana; ; 
and how far His Majesty is content to cede all | 
his claims to the territory lying eastward of the | 
Mississippi; whether he is willing to adopt the | 
plan -of a neutral territory, and in what extent. | 
By being possessed of His Majesty’s sentiments | 
and propositions on these points we may be en- | 
abled to take a view of the whole subject, and see | 
whether it- is yet possible to come to some accord | 
by a general arrangement, which, while it keeps | 
out of sight questions, on which, unfortunately, | 
there has been so much difficulty and disagree- 
ment, may, in the end, do substantial justice to all į 
parties. Believing this to be the most effectual | 
and speedy mode of concluding the business, we | 
shal! wait with anxiety and impatience your Ex- | 
cellency’s answer to this communication. We. 
beg to repeat that we shall receive with considera- . 
tion, and weigh with attention, whatever propo- ; 
sitions by His Majesty’s order, your Excellency | 
will do us the honor to communicate, having, 
in view the amicable adjustment of the whole 
business. 

We have the honor to request that your Ex- 
eellency will accept the assurance of our high 
consideration. 


CHARLES PINCKNEY. 
JAMES MONROE. 
Don Pepro Ceva.ios, 
First Secretary of State, §c. 


Mr. Cevallos to Messrs. Monroe and Pinckney, 
Aranivez, Feb. 16, 1805. 
GENTLEMEN: The contents of your esteemed | 
note of the 12th instant, in answer to mine of the | 
10th, have caused me some surprise, as well on | 
account of not having found in it, as I promised | 
myself, that your opinions are for continuing the 
discussion relative to the reclamations of indi- 
viduals of both nations, as of your determination | 
to suspend the discussion upon the matter of this ; 
subject, unless the Spanish Government will make | 
itself responsible for the losses occasioned by 
French privateers. It ismy opinion that, as there i 
are two species of reclamation, so different in their | 
‘ature, they can easily be divided into two; and : 
that, after the convention upon the first point is, 
Yatified, the discussion upon the second can take | 
place without inconvenience; and I am persuaded, | 
that, in justice to the individuals of both nations, | 


both Governments are agreed, without prejudice 
to, or discontinuing the examination of the other 
points. í 

It appears, however, that your Excellencies 
wish to leave this point unsettled, and, moreover. 
refuse to enter into ulterior discussions on the 
point of indemnifications for losses occasioned by 
French privateers. In this state of the affair, and 
notwithstanding the manner in which your Ex- 
cellencies have chosen to proceed, I cannot but 
repeat to you, what the accredited honor of my 
Government requires, to wit: that His Majesty is 
now, and ever will be, disposed to do justice to 
the citizens of the United States injured by Span- 
ish subjects during the last war, and to conclude 
and ratify any convention relative thereto. But 
as it relates to injuries occasioned by French pri- 
vateers on the coast and in the ports of Spain, 
His Majesty thinks he cannot accede in this point 
to the pretensions of the United States, because 
he believes that he has demonstrated, in the most 
convincing and evident manner, that Spain is not 
responsible for such indemnifications. 

Although in my letters to Mr. Pinckney of the 
23d August and 5th October, 1803, and in reply 
of the lawyers of Philadelphia and New York 
upon this point, of which I enclosed you copies 
in my note of the 10th instant, it is clearly de- 
monstrated that the Spanish Government is not 
responsible for such indemnifications, I had never- 
theless determined that, when (in the order pro- 
posed) we should have arrived at this second point 
of the pretensions of your Government, to have 
extended my observations thereon, so as to de- 
monstrate the solid reasons by which the Spanish 
Government could refute such pretensions. But 
as your Excellencies believe that it is not neces- 
sary, or that it is incompatible with your instruc- 


‘tions to lose time in such discussions, I do not 


wish to molest your attention, and only again re- 
fer you to the letters before-mentioned, and also 
to the reply of the American lawyers. But your 
Excellencies will permit me to make known to 
you how far the French Government is persuaded 


' of the unfounded right which the American Gov- 
' ernment has to reclaim anything from Spain, for 


damages occasioned by French privateers within 
the jurisdiction of Spain, and of the surprise 
which the notice of such a demand from the Uni- 
ted States has occasioned to France. For this 


| purpose, I shall copy, for the information of your 


Excellencies. the expressions made use of in the 
latter part of a note under date of the 27th of July, 
1804, written by the French Minister of Foreign 
Affairs to the Ambassador of His Catholic Ma- 


i jesty at that Court. 


The French Government erroneously believed 
that Spain had gone so far in her condescensions to 
the United States, as to make herself responsible 
for the said indemnifications. and, in consequence, 
the French Minister of Foreign Affairs explained 
himself in the following manner: 

% And, certainly, if I had been informed that 


Wi have received reciprocal injuries during the | the Ministers of His Catholic Majesty had carried 
ast war, we ought to terminate and satisfy, as | their condescensions towards the United States 
soon as possible, those reclamations, on which | so far as to engage Spain to be responsible to it 


i 
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for,the-indemnities for pretended violations made 
by France, I should most assuredly have received 
f my-Government an order to manifest the 


discontent which France.would have experienced 
by. a condescension so improper; a discontent 
that would have been more strongly expressed to- 
wards the Government of the United States, than 
towards Spain. Besides the explanations which 
have already been given .to your Court. on this 
subject, (alluding to the communication of the 
Ambassador, Bonaparte,) and those which I have 
authorized to be again made to the Government 
of the United States, by the Chargé d’Affaires of 
His Imperial Majesty, ought to leave the pre- 
sumption ‘that, from the opinion which His Ma- 
jesty has adopted on this question, that as it has 
already been the subject of a long negotiation, 
and of a formal convention between France and 
the United States, it cannot again become the 
subject of ‘a new discussion.” 

‘The expressions of the French Minister are 
clear and pointed, and. portray, in a convincing 
manner, not only that France has satisfied the 
United States for the damages which they pretend 
to claim’ from Spain, but also the just surprise 
which has been caused to his Government by the 
notice of such pretensions on'the part of the Uni- 
ted States, pretensions which are directed to ob- 
tain a double indemnity for one and the same debt. 

Under this supposition, and continuing the order 
‘we proposed, to fix, in the first place, the rights of 
each nation upon each one of the points in con- 
troversy, I will proceed to that ‘of indemnifica- 
tions, which your Excellencies reclaim for the 
suspension of the right of deposit at New Orleans. 
To determine whether Spain is or is not respon- 
sible for the, damages which your Excellencies 
suppose to have been sustained by the citizens of 
the United States, by the suppression of the de- 
posit at New Orleans, in consequence of the edict 
of the Intendant of that city, it is necessary to 
examine whatare those damages, and from whence 
they have arisen. The edict of the Intendant of 
New Orleans, suspending the deposit of Ameri- 
ean produce in that city, did not interrupt, nor 
‘was it the intention to interrupt, the free naviga- 
tion of the Mississippi; consequently, these pre- 
tended injuries are reduced to this small point, 
that, for'a short time, the vessels loaded in the 
stream, instead of taking in their cargoes at the 
wharves.. This obstruction will appear still less, 
when we consider that, during a great part of the 
time that the deposit was suspended, it was in 
the middle of Winter, when the exportation of 
produce from the western parts of the United 
States by the Mississippi is very inconsiderable. 
If the erroneous opinions which were formed in 
the United States upon the occurrences at New 
Orleans; if the complaints published in the papers 
of your country, as false as they were repeated, 
that the navigation of the Mississippi was inter- 
rupted; if the virulent writings by which the 
public mind was heated, and which led to com- 


recent, 3 


United States could not form a correct idea of 
what passed at New Orleans; and if, in this un- 
certainty, they were disappointed in the extrac- 
tion of their produce, or suffered other inconve- 
niences, they ought to attribute the same to in- 
ternal causes, which originated in their own coun- 
try, such as the writings before-mentioned, filled 
with inflammatory falsehoods, the violence of en- 
thusiastic partisans, and other occurrences, which, 
on those occasions, served to conceal the truth, 
The Government of Spain, so far from being re- 
sponsible for the prejudices occasioned by these 
errors and erroneous ideas, ought, in justice, to 
complain of the irregular conduct pursued by va- 
rious writers and other individuals of the United 
States, which was adapted to exasperate and mis- 
lead the public opinion, and went to divulge sen- 
timents the most ignominious, and absurdities the 
most false, against the Government of His Ma- 
jesty, and his aceredited good faith. 

Estimate the damages which may have arisen 
to the citizens of the United States by their erro- 
neous conception of what took place at New 
Orleans, and they will be found to be no other 
than the trifling inconvenience before-mentioned, 
of their ships loading in a situation not so com- 
modious—an inconvenience for which the Gov- 
ernment of Spain is not responsible, (neither 
ought it to be,) and which does not, in any man- 
ner, merit to be mentioned, more especially when 
it is considered that those who experience it, had 
been enjoying the rights of deposit for four years 
more than was stipulated in the treaty, and this 
notwithstanding the great prejudice it occasioned 
to His Majesty’s revenue, by making New Or- 
leans the centre of a most scandalous contraband 
trade, the profits of which it is not improbable 
but that some of those individuals have, in part, 
received, who now suppose themselves injured by 
said trifling inconvenience. 

After four years more than the treaty expressed, 
to wit: three years, making in all seven years, the 
Intendant thought that it was his duty no longer 
to permit a deposit, which gave an opportunity 
for carrying on a fraudulent commerce, prejudi- 
cial to the interests of His Majesty, for which he 
was accountable; he thought it was necessary 
that New Orleans should no longer be the place of 
deposit, on account of those inconveniences, and, 
in consequence, prohibited the same. 

Before proceeding to such a determination, the 
Intendant ought to have asked instructions from 
his Government; but, perhaps, he thought he 
might compromise, by delaying this measure. 
His Majesty, as soon as he was informed of the 
edict prohibiting the deposit, was pleased to re- 
voke it, wishing thereby to give another testimony 
of his friendship for the United States. What, in 
strict justice, was the deposit at New Orleans 2 
A generous and gratuitous concession of the King 
my master for three years. It is true that His 
Majesty agreed, in the twenty-second article of 
the treaty, to continue the favor of the deposit, if 


promit the American Government, and tarnish ! it should be found that no inconvenience resulted 
the good name of that of Spain, were causes that | from it, and of this no person was a better judge 
the inhabitants of the Western Territory of the | than His Majesty, and his agent in that colony. 
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If the United States desired, after the expiration 
of three years, to continue the deposit at New 
Orleans, in a less precarious manner, or to have 
obtained another place for the deposit, they ought 
to have solicited the same; for it is more natural 
that those who aspire to a favor should solicit it, 
than that those who have the possession of the 
same should propose the cession or continuance 
of it. 

` By this it is not intended to support the edict 
of the Intendant; His Majesty has disapproved 
the act; giving, therefore, a proof of his friend- 
ship for the United States. However, this sub- 
ject ought not to be treated on in the light of ex- 
acting indemnuifications resulting from it, but 
should be examined to see if, in strict justice, the 
Intendant, or the Spanish Government, could or 
could not prohibit the deposit at New Orleans; 
four years more than the three stipulated in the 
treaty having expired, and during which time the 
Royal Treasury experienced the most serious 
prejudice. Most certainly the Intendant had a 
right to prohibit the deposit, and, consequently, 
the Government of Spain cannot be responsible 
on this point ; and this reflection acquiresa double 
weight, if we consider the trifling inconvenience 
occasioned by the true effect of the said edict, of 
its short duration, and, on the other hand, the se- 
rious damages which the King’s revenue has ex- 

erienced by the continuance of the deposit for 
our years over and above the term stipulated in 
the treaty. I think your Excellencies will be 
convinced of the force of these arguments; and 
it is to be desired that, in consequence of what I 
have represented to your Excellences, and to Mr. 
Pinckney in particular, upon the various points 
of indemnifications reclaimed by your Govern- 
ment, we may now be of the same opinion, and 
proceed to fix the rights of each nation, on the 
other question, relative to the limits of Louisiana, 
which is in its nature different; because, to have 
the first points in dispute undecided on, and even 
without discussing their merits, cannot but aug- 
ment the confusion of the business ; for it is very 


ference, or at such other time as may be more 
agreeable to him. They think proper to ask this 
conference, in consequence of the note of his Ex- 
cellency of the 16th instant, received this morn- 
ing, which appearing calculated to put a prompt 
end to the negotiation, and that not in an amica- 
ble manner, they are desirous of obtaining it, be- 
fore they give an answer to that note in the man- 
ner which their recent instructions make neces- 
sary, to see if it is yet possible to arrange amicably 
the differences. which subsist between the two 
countries. i 


His Excellency Don Pedro Cevallos to Messrs. Monroe 
: and Pinckney. 


Aransuez, Feb. 24, 1805. 


GENTLEMEN: In my note of the 16th instant, I 
informed your Excellencies that, after having ex- 
amined the point relative to the indeminifications 
claimed by the United States, I should be equally 
disposed to enter into discussions upon the limits 
of Louisiana. In this mode of proceeding, I fol- 
low the plan laid down in your Excellency’s first 
note, to wit: first, to fix the rights of each nation, 
and then proceed to such negotiations as may be 
proper for both. ` 

On my part, I continue to follow this plan—a 
plan which is so conformable to the wishes of 
both Governments, and so well adapted to the 
purpose of terminating amicably their differences. 
We will now begin the examination of the limits 
of Louisiana, whose bourdaries, by their nature, 
are divided into parts essentially distinct ;*and, for 
this reason, we will examine them separately. 
They are the limits of Louisiana on the east, or 
side of the Floridas, and its boundary on the side 
of the interior provinces of New Mexico. The 
first shall be the object of this letter. 

If the declaration of the act of Congress of the 
24th February of the last year had not anticipated 
the declaration of the pretensions of the United 
States, to extend the limits of Louisiana on the 
east as far as the river Perdido, including within 


difficult to settle, in an amicable manner, the} them the greater part of West Florida, I should 
whole of the points in dispute, there being an es-| have been surprised to have seen this pretension 


sential difference of opinion on some parts of them. 
I am also disposed to entet into a discussion 

upon the limits of Louisiana, but in the manner 
proposed by your Excellencies, and adopted by 
me in my note of the 31st ultimo, to wit: to fix, 
in the first place, the rights of each country, and 
then proceed to such negotiations as may be con- 
venient to both nations. 

“With demonstrations of my most distinguished 
consideration and respect, I remain, &c., 

: PEDRO CEVALLOS. 


Messrs. Monroe and Pinckney to His Excellency Don 
oe ; Pedro Cevallos. 


ce Aransvez, Feb. 18, 1805. 
Mr. Pinckney and Mr. Monroe have the honor 
to, present their compliments to His Excellency 
Don Pedro Cevallos, and request that he will be 
so good as to hohor them to-morrow with a con- 


manifested in the first note of your Excellencies. 
Itappears as ifthe titlealone of thetreaty, by which 
His Majesty retroceded Louisiana to France, and 
to whose title the United States have succeeded, 
was sufficient to banish even the most distant idea 
that His Majesty had by it ceased to be the proprie- 
tor of West Florida,a province which Spain never 
received from France; for the possession of which 
she was only indebted to the valor of her arms 
many years before the acquisition of Louisiana; 
and, never having received it from France, it could 
not be included in a treaty founded entirely on the 
principle of retrocession. Butas, notwithstanding 
this reflection, so obvious and clear, the United 
States pretend to stretch the limits of Louisiana 
to the river Perdido, I find myself under the ne- 
cessity to manifest more fully the unshaken and 
solid principles by which His Majesty founds his 
right to the possession of the province of West 
Florida. 
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.. By the treaty of sale of Louisiana, signed at 
Paris the 30th April, 1803, the United States have 
acquired the right which France held, in virtue of 
the retrocession of that province, made to her by 
His Catholic Majesty, at St. Ildefonso, October 
1; 1800... The stipulation, which ought to serve to 
found the pretensions of the United States, cannot 
be any other than the third artele of the Treaty 
of Retrocession, which isin these terms: “ His 
Catholic Majesty promises and engages, on his 
part, to cede to the French Republic, six months 
after the full and entire execution of the condi- 
tions and stipulations herein, relative to His Royal 
Highness the Duke of Parma, the colony or pro- 
vince of Louisiana, with the same extent that it 
now has inthe hands of Spain, and that it had 
when France possessed it, and such as it should be 
after the treaties subsequently entered into between 
Spain and other States. 

-The first thing which calls our attention, in ex- 
plaining the said article, is the expression retro- 
cede, and which also serves to denominate the 
Treaty of St. Ildefonso, called the Treaty of Retro- 
cession. The sense of this expression is obvious; 
it cannot be misinterpreted or confounded ; its 
meaning is evidently this: that His Catholic Ma- 
jesty returns to France the territory which he had 
received from her. Now let us examine if France 
put Spain into possession of the territory which 
occasions the present discussion. -It is, without 
doubt, by the Treaty of 1763, it was agreed that 
the separation between France and England of 
their possessions in that quarter, should be by a 
line through the ‘middle of the rivers Mississippi 
and Iberville, and the lakes Maurepas and Pont- 
chartrain, to-the sea; consequently, France ceded 
to England the river and port of Mobile, as well 
as all her possessions on the east of the Mississippi, 
the island and city of New Orleans excepted. 
From that time this territory formed a part of the 
possessions of the English, under the name of 

« West Florida, and France lost all claim and title 

“to it. Thus it became an English possession ; 
and, during the war of 1779, Spain conquered 
from England all that the latter possessed by the 
title of West Florida; and, in the definitive Trea- 
ty of 1803, England ceded to Spain, under a guar- 
anty, both Floridas. It is then seen, by this 
plain and simple exposition of facts, that the 
title by which Spain holds possession of the 
territory on the east of the Mississippi, called 
West Florida, was acquired to her by the right 
of conquest, at the expense of her treasures, and 
blood of her soldiers; and, also, by the cession 
made by England under the Treaty of 1783. 
From that time the title of Spain to that territory 
is entirely independent of France, and of the ces- 
sion of Louisiana made by her; and, consequently, 
Spain could not give back to France what she 
did not receive from her. We will continue the 
discussion on the third article of the Treaty of 
St. Ildefonso, 

In the first place, it is said that His Majesty re- 
trocedes Louisiana, “ with the same extent of ter- 
ritory which it now has in the hands of Spain.” 
This expression confirms most explicitly the right 


i tL 


which Spain preserves over the said territory to 
the east of the Mississippi; because it is well 
known that Spain possesses West Florida not as 
Louisiana but as Florida. This circumstance, so 
notorious, is confirmed by the title of the Gov- 
ernors of the Havana, who, in their character of 
Captain Generals, have always governed under 
the title of “ Captain Generals of the two Flori- 
das ;” and by all the most authentic public acts, 
which have passed since His Majesty has been in 
possession of the said territory, this title has been 
preserved. It will be sufficient to mention the 
treaty concluded between His Catholic Majesty 
and the United States, in 1795, in the second arti- 
cle of which we read the following words: “that 
the southern limits of the United States, which 
separate them from the Spanish colonies of East 
and West Florida,” &c: Itis then proved, in the 
most authentic manner, the separation of West 
Florida from Louisiana, and their different appel- 
lations; and itisa thing generally understood, 
that names of countries, bartered, ceded, or re- 
troceded by a treaty, should be considered accord- 
ing to the general acceptation existing at the time 
of making the treaty; it is clear that if, in that 
of St. Ildefonso, it had been- wished to include 
West Florida, it would have been expressly men- 
tioned by the name which authenticated it, and 
under which it is generally known: for it would 
have been ridiculous to have given the name of 
Louisiana to that territory, because it had once 
formed a part of that province, as much so, as it 
would be at present to call the State of Ohio Lou- 
isiana; consequently, no doubt remains that, as 
His Majesty was in possession of the said terri- 
tory, under the name and quality of West F'lori- 
da, itcould not be included in Louisiana; because 
it was in the hands of Spain on the 1st October, 
1800, the epoch of the Treaty of St. Ildefonso; 
and because the before-mentioned clause of the 
third article, in its natural and explicit sense, ex- 
cludes France from a right to West Florida. 

The second clause or expression of the same 
article, “and which it had when France possessed 
it,” allades only to the manner in which France 
possessed it in 1763, when she delivered it to 
Spain; for if any other sense is given to it, that 
expression cannot be consistent with the anterior, 
which says, ‘with the same extent which it now 
has in the hands of Spain:” for if in the second 
clause a greater extent should be given to Louis- 
iana than that which it had in the hands of Spain, 
how could it be “ with the same extent it had in 
the hands of Spain?” It is repugnant to com- 
mon sense that the delivery had to be with the 
same extent and with greater extent; it being 
with more, it could not be with the same. It is 
then clear that the obvious sense of both clauses 
together, and the only one which is not absurd 
and contradictory, is the following: that Louisi- 
ana was retroceded with the same extentit had in 
the hands of Spain in 1800, and that which it had 
when France possessed it.and gave it up to Spain. 
The expression “when France possessed it,” not 
marking any fixed time, it is clear that it ought to 
be determined by the clauses of the same article; 
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since, if we should admit the expression “ when 


France possessed it,” in all its latitude, it would 
result that Spain had obligated herself by the 
third article to give France a part of the State of 
Kentucky, all the State of Ohio, and Territory of 
Indiana, and that France should hold a right, by 
the Treaty of St. Ildefonso, to resell the said States 
as a part of Louisiana “when France possessed 
it,” and also to prohibit the navigation and deposit 
to the Americans, because that France had to re- 
ceive Louisiana “as she possessed it. Absurd 
reasoning! which does not merit to be refuted, 
which arises in consequence of the undefined lat- 
itude which is pretended to be given to “ when 
France possessed it.” It is a principle incontro- 
yertible of the law of nations, that treaties should 
not receive an odious or absurd interpretation, 
when they can admit of a clear and simple one. 
It would be both odious and absurd to suppose 
that Spain had ceded Louisiana to France, with 
all the extent with which she had possessed it at 
an epoch anterior to the treaty of 1763; for it 
‘would thence result that she had engaged to give 
France part of the United States, as before-men- 
tioned; and it would be equally absurd in France, 
because she abandoned by the treaty of 1763, all 
her rights and pretensions to the country east of the 
Mississippi to Great Britain ; and by her treaty of 
1778, with the United States, she was bound in such 
amanner that she could not acquire a territory east 
of the Mississippi without the consent of the Uni- 
ted States, and only by that of conquest. At the 
same time, it would do very little honor to the 
United States to maintain an interpretation, the 
consequence of which would make it appear that 
that part of the United States formed by the 
Ohio, a part of Kentucky and Tennessee might 
be comprehended, and become the object of stipu- 
lations and cessions between two foreign Powers, 
such as France and Spain, who have no right to 
meddle with them. 

The third clause of the third article of the Trea- 
ty. of St. Ildefonso is still more decisive, and offers 
other arguments in favor of Spain, since it says, 
“such as it ought to be according to subsequent 
treaties between Spain and other Powers.” The 
treaties here alluded to, are not, nor can be, others 
than those of 1783, between Spain and England, 
and 1795, between Spain and the United States. 
By the first, His Majesty acquired the territory 
east of the Mississippi, under the name of West 
Florida ; and, consequently, to be “as it ought to 
be,” since the treaty of 1793, is with the exclusion 
of a territory acquired at that period, and witha 
name so different. By the second, His Majesty 
permitted the deposit, and fixed the limits between 
Louisiana, the Floridas, and the United States, to 
be “as they ought to be” after the treaty of 1795, 
is with the exclusion of France to the rights of 
the. United States in this treaty. And thus, as 
the. Treaty of St. Ildefonso could not affect the 
rights which the United States acquired by that 

of 1795, so neither did it affect, nor could it affect, 
the rights acquired by His Catholic Majesty, by 
the treaty of 1783 with England. 

_ It would be unnecessary to accumulate more 


proofs in a case so clear in its nature: but I cannot 
but mention to your Excellencies, in support of the 
unquestionable right which Spain has to the ter- 
ritory in question, the respectable and undenia- 
ble opinion of the celebrated geographer of the 
United States, Mr. Ellicot, whose knowledge and 
talents occasioned his being named by the Goy- 
ernment of the United States to run the line of 
division between the said States, and the Spanish 
provinces on the south of them, according to the 
Treaty of 1795. This person, who, perhaps, has 
more knowledge of what relates to the territory 
in question than any other, in the preface of his 
work, published in 1803, under the title of the 
“Journal of Andrew Ellicot, late Commissioner 
in behalf of the United States,” &c. speaking of 
the sale of Louisiana, made by France, says, dated 
Lancaster, 22d July, 1802, “It does not appear, by 
the cession of Louisiana to the United States, we ob- 
tain the whole of both sides of the Mississippi: for, 
by consulting No. 5, of the maps, it will be seen 
that the island of New Orleans, which lies on the 
east side of the Mississippi, only extends north to 
Manshak; from thence, northerly, along the east 
side of the river, to the southern boundary of the 
United States, is still held by His Catholic Majesty 
as a part of West Florida.” He again says, “ the 
important and safe harbors in both the Floridas 
still remain in the possession of His Catholic Ma~ 
jesty.” The expressions, so notable, corroborate 
and confirm, in the most positive manner, the in- 
contestable right of His Catholic Majesty to all 
the territories which are on the east of the Mis- 
sissippi, under the line of the thirty-first degree, 
excepting the island of New Orleans. 

Besides what has been said, it cannot be doubted 
that the treaty of retrocession of 1800 was a con- 
tract between Spain and France; and consequently, 
it was for France to have represented, in case she 
had not received all the territories expressed in 
that stipulation. And itis certain that the Prefect 
Laussat, charged to carry the treaty into effect, 
being perfectly instructed in it, and being possessed 
with the intentions of his Government, has ex- 
pressed himself satisfied with the manner in which 
it was carried into effect, without his having been 
put into possession of the territory in question. 
Thus, the United States, having succeeded to the 
tights of France, have no ground to pretend to 
what France has thought did not belong to her. 

I could, by an accumulation of varicus proofs, 
establish in different ways the incontestable right 
of the King my master to West Florida; but it 
appears to me that what has already been said is 
sufficient, so as not to leave a doubt in the mind 
of any one who will examine the question impar- 
tially, not even in the mind of Mr. Ellicot, who, 
notwithstanding the love he bears to the Govern- 
ment that employed him, and in whose favor he 
has wrought, could not do less than give that just 
homage to truth and justice which they merit. 

With assurances of my distinguished conside- 
ration, I remain, praying to God to preserve your 


lives many years, 
PEDRO CEVALLOS. 
Messrs. Monroe and Pinckney. 
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M Será; Pinckney and Monroe to Mr. Cevallos. 
“C < Aransuez, February 26, 1805. 


¿¿Mr. -Pinckney and Mr. Monroe present their 
compliments: to His Excellency Don Pedro Ce- 
vallos, and. have the. honor to enclose him their 
answer. to his note of the 16th, which was. pre- 
pared and intended to have been sent yesterday. 
They avail themselves of the opportunity to ac- 
knowledge the receipt of his Excellency’s note of 
the 24th, received Jast night, respecting the eastern 
limits of Louisiana, to which they will pay im- 
mediate attention. Rays 


Messrs. Monroe and Pinckney to His Excellency Don 
Pedro Cevallos. 


AransuEz, February 26, 1805. 

Sir: We have the honor to acknowledge the 
receipt of your Excellency’s letter of the 16th 
instant, whose contents and tone have equally 
surprised us, We should consider ourselves fail- 
ing in the: respect which we owe to our Govern- 
ment, if we did not express our sentiments on it, 
in both respects. In so doing it is necessary to 
review concisely what has passed between us. 

. Your Excellency will recollect that, in our in- 
terview which took place immediately after Mr. 
Monroe had the honor of being received by His 
Majesty, the objects of his mission were fully 
communicated, and that it was agreed that we: 
should present to your Excellency a project for 
the adjustment of every point, to-which you were 
sogood as to promise an early and explicit answer, 
In compliance with that arrangement, we did pre- 
sent to your Excellency, on the 28th ultimo, the 
project which. we had promised, in which we 
stated, fully, the views of our Government, with 
its opinion of the rights of the United States on 
each point; which we illustrated in those cases 
which had not been already exhausted, and, of 
course, where illustration could be necessary, or 
was even likely to be agreeable. We had a right 
to expect, and we did expect, an answer equally 
full and explicit to every point. In this, however, 
we were disappointed. On the claims to indem- 
nity for injuries, your Excellency thought proper, 
it is true, to intimate, in respect to spoliations, 
that His Majesty was willing to ratify the con- 
vention of August 11, 1802, after the obstacle 
which occasioned its postponement should be re- 
moved ; and, in respect to that arising from the 
suppression of the deposit at New Orleans, that 
Spain was not accountable for them, but without 
giving any reason for the assertion. On the great 
question of territorial rights and limits, as on the 
mode of providing for their security, and, with it, 
the peace and harmony of our. Governments, on 
which we did ourselves the honor to make to 
your Excellency what we deemed liberal and sal- 
utary propositions, we received what could not be 
considered as an answer, since it neither rejected 
our propositions, offered others, nor expressed any 
sentiments respecting them. If it was proper to 
open the whole subject, as was admitted in our 
first interview, it was equally so to answer it. 


And that it was proper so to do, is not only proved 
by the agreement referred to, but by the situation 
of the two countries at the present time. The 
several points, are, itis true, in their nature dis- 
tinct; yet itis obvious that the whole must be 
brought into view and settled together. We do 
not perceive the means, nor has your Excellency 
suggested them, of adjusting a part, and leaving 
the others unfinished. 

Although we could not but be hurt at receiving 
an answer so vague and unsatisfactory to our let- 
ter, yet we deemed it inconsistent with the re- 
spect we owed to both our Governments, to your 
Excellency, and to ourselves, as with the spirit of 
concillation which we wish to preserve through 
the negotiation, to express that sentiment. We 
did more; we met the invitation which your Ex- 
cellency seemed to give us, without, however, fur- 
nishing the example, by proceeding to explain 
further the views of our Government, and illus- 
trate its rights on the two points, on which you 
had given any opinion. The claims to compen- 
sation for injuries arising from spoliations on our 
commerce, and the suppression of the right of de- 
posit at New Orleans, had been long before our 
Governments, and their merits were well under- 
stood. That for spoliations, more especially, had 
been so fully and amply discussed, both here and 
in the United States, as to leave no doubt that 
such discussion was not necessary to enable either 
party to make upits mind on it. By entering into 
it, therefore, we gave your Excellency a convinc- 
ing proof of our desire to accommodate with your 
wishes, in the hope that it will produce on your 
part a corresponding result. 

We flattered ourselves, that, as the whole sub- 
ject was again presented before you, in all its 
points, with the explanation which you had invit- 
ed on the two first, we should have received a full 
answer from His Majesty’s Government on each, 
and, of course, on the whole. In this, however, 
we were again disappointed. We received, in 
substance, only the same proposition which had 
been made to us before, which we had, as we pre- 
sumed, clearly proved to be incompatible with the 
rights of the United States, and the principles of 
justice, and which, as we had taken the liberty to 
inform your Excellency, the repeated and recent 
orders of our Government prohibited us from ac- 
cepting. Under these circumstances we consid- 
ered it our duty to acquaint your Excellency, re- 
spectfully, that we deemed it useless and improper 
to prolong the discussion on that point; at the 
same time requesting you to be so good as to com- 
municate the sentiments and propositions of His 
Majesty’s Government on the whole subject, that 
we mizht see whether it would be possible, while 
we avoided discussions of an irritating tendency, 
to adopt some plan, which, by a general arrange- 
ment, might provide for this as well as the other 
objects, and thereby render justice in the most 
acceptable manner to all parties. To this propo- 
sal, the most respectful and friendly that we could 
make, one which is warranted by the uniform 
practice in similar transactions and cases of all 
Powers, especially the most friendly to each 
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other, we received a letter which is addressed ina 
very different spirit. By it we are charged with 
refusing to discuss points which we had already 
discussed, and on which we had given to your Ex- 
cellency our ulterior opinion; our Government is 
charged with the dishonorable attempt to obtain 
a double indemnity for the same object; many of 
our citizens are denounced as unprincipled con- 
trabandists; and others, if not the whole nation, 
as enthusiastic partisans, calumniators, and disfig- 
urers of truth, for, in respect to the suppression of 


the deposit at New Orleans, all America had but | 


one opinion, and spoke with one voice. In the 
article of the press, the freedom of our internal 
institutions, which all nations have a right to reg- 
ulate, and do regulate as suits themselves, is 
attacked ; the right of the Intendant to suppress 
the deposit at New Orleans is justified; and the 
right itself, though stipulated and made perma- 
nent by a solemn treaty, a stipulation which had 
its equivalent in the other articles of the same in- 
strument, and was otherwise prompted by the law 
of nature, of reason, and the interest of Spain, is 
represented as a gratuitous or charitable donation 
to the United States, which His Majesty had a 
right to suppress,and keep suppressed, until their 

. Government should implore him to open it to 
them again. On this note, we think proper to 
observe that it was impossible for us to have re- 
ceived one which could have been more unex- 
pected. 
communications, we had been studious, in obedi- 
ence to the orders of our Government—orders 
which we executed with pleasure—to manifest its 
high respect for His Catholic Majesty, and we 
were not conscious of having failed in that which 
we entertained for your Excellency. 

We forbear to make any further comment on 
the tone of this last note at present, because it is 
probable it may convey sentiments which are not 
entertained. We are aware that, in the zeal of 
an important discussion, incidents of that kind 
often occur, and are often prompted by patriotic 
motives, even with those who are the most guard- 
ed. We trust that the character of the American 
Government and people, which is well known, 
and we flatter ourselves held in just estimation by 
other Powers, will not be injured by the spirit of 
conciliation and moderation which animates us 
on this occasion. On the presumption, therefore, 
that no premeditated outrage was intended, and 
with a sincere desire to adjust amicably the differ- 
ences subsisting between our countries, we will 
proceed to answer the several objections urged in 
your Excellency’s last note to what we consider 
to be the just claims of our Government. 


Your Excellency insists that His Catholic Ma- | 


jesty is not answerable for the spoliations that 
were committed on the commerce of the United 
States, within the jurisdiction of Spain, in the 
course of the last war, by French cruisers and 
tribunals; and you urge, in support of the doc- 
trine, first, that those claims were satisfied by the 
treaties which have taken place between the Uni- 
ted States and France; second, that Spain was 
not in a situation to prevent those aggressions on 


It was the more so, because, in all our | 


our commerce. We will examine with candor 
both these pretensions, which, we are persuaded, 
it will be easy to show are unfounded. Two trea- 
ties have latterly taken place between the United 
States and France; the first on the 30th of Sep- 
tember, 1800, the second on the 30th of April, 
1803. Permit us to ask, by which of these was 
such extinguishment made ? If by tne first, it is 
not likely that the subject would have been 
thought of in the second ; if the second is relied 
on, it is an admission that it was not done by the 
first. Your Excellency seems disposed to rely on 
both, which cannot be considered otherwise than 
as a proof that neither alone had done it. It is 
equally obvious that it was not done by both to- 
gether, since, whether we examine them sepa- 
rately or together, they expressly preclude the 
idea. 

By the second article of the convention of 1800 
between the United States and France, itis agreed, 
for certain considerations therein specified, to post- 
pone their respective claims to indemnities to a 
more convenient time; and, by the ratification of 
that convention, those claims were relinquished 
forever on both sides. 

By the fifth article of the same convention, it 
is agreed, that certain specified claims or debts 
should be recoverable in the same manner as if 
no misunderstanding had taken place between 
| the parties, 

By the first and second articles of the second 
| convention, entered into on the 30th of April, 
| 1803, provision is made for the payment of the 
| debts which were comprised under the second 
| and fifth articles of that of 1800, whose amount, 
it was expressly stipulated, should not exceed 
| twenty millions of livres. 
These are the only articles in those conventions 
which have any reference to the point in ques- 
‘tion. If the claim of the United States on Spain 
| for French spoliations and condemnations within 
Í her jurisdiction was satisfied by the treaties and 
| conventions between the United States and 
Í France. it was by one of these articles. We will 
| examine, first, that pretension, as founded on the 
‘second article of the Convention of 1800. Ona 
i view of that article, and, indeed, of the whole 
| instrument, we find that it regulates only questions 
land interests that were depending between the 
| United States and France. A misunderstanding 
i had unhappily taken place between those Powers, 
l and it was the object of this convention to adjust 
lit. Not the most distant allusion is made, in any 
i article of the convention, to Spain or her concerns. 
| Had Spain then been a party to that misunder- 
| standing, she could not have been benefited by 
‘that convention. The reason is much stronger 
i why she could not, as she was not a party to it, 
| since there was no variance, and there certainly 
| was none between the United States and Spain, 
it is more evident that it could not have been in 
the contemplation of the parties to adjust what 
| did not exist. It may be added that, ifit had been 
| contemplated to release Spain from any obligation 
which she owed to the United States, from any 
| just claims which they had on her, the release 
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would- have been complete ; it would have ex- 
t o-every object, especially of the same kind; 
3 ettled every ground of difference between 
them.” The-fact, however, is admitted by all par- 
ties to be otherwise. It has never been contended 
by Spain, that the ‘spoliations which were com- 
mitted by her own. people, were satisfied by that 
Convention. Hence it is clear that Spain was not 
discharged from the claim of the United States 
for French spoliations committed within her lim- 
its, by the second article of the Convention of 
1800. It is equally clear that she was not dis- 
charged’ by the first and second articles of the 
Convention of 1803. It is evident, on a slight 
view of these last’ articles, and, indeed, of the 
whole instrument, that they had no other debts in 
contemplation but those which were made recov- 
erablé by the Convention of 1800; that, in truth, 
the Convention of 1803 did no more than provide 
funds for the payment of the debts that were due 
under that of 1800.. Thus the claim of the United 
States on Spain for these spoliations was not dis- 
charged-by this last Convention. Other circum- 
stances prow clearly, not only that this claim was 
not discharged, but that a provision or discharge 
of it by those conventions was not even contem- 
par by the parties to them. It-is very well 

nown that the Government ôf the United States 
tever made a demand on that of France for the 
payment of these spoliations ; that it always claim- 
ed the payment of Spain, and her only, consider- 


iug her only.as ‘responsible for them. It is not 
presumable that the parties should intend to pro- 
vide fora claim not made, for a debt not supposed 
to be due... The conduct of Spain, through the 
whole-of this epoch, corresponds with that of the 
other Powers in this respect. The Minister of the 
United States. at Madrid pressed the Government 
of Spain for an indemnity for that and other 
claims. Had it been contemplated by Spain to ob- 
tain her discharge through the medium of France, 
her:Ambassador at Paris would: have been seen 
in both those negotiations, especially that of 1800; 
and, had he succeeded, a provision to that effect, 
in explicit terms, would have been introduced into 
that convention. ` But nothing of this kind took 
place. Indeed, the success of such an attempt was 
so improbable, that it is not presumable that the 
idea ‘ever occurred. With the claims that were 
in the-contemplation of the parties, and for which 
France was truly answerable, it was difficult to 
accomplish an amicable adjustment of their dif- 
ferences. , Had these been swelled by the addition 
of those on Spain, it is‘:probable that the negotia- 
tion would have proved abortive. It was not 
until some years afterward that this pretension on 
the part of: Spain was heard of, and then it was 
founded on a pretext as singular as it was unex- 
pected—that of her being released by a treaty be- 
tween the United States and another Power, in 
which she was not even mentioned. With re- 
spect to: these claims having been discharged by 
the Convention of 1803, it has already been shown 
that that convention could not, by any possible 
‘construction, be considered as having any refer- 
ence to the subject; it may be added, that the 


funds provided by it were not only intended for 
other objects expressly stipulated, but that there is 
reason to think they are not commensurate. with 
those objects. 

As to the pretension that Spain was released 
from this claim, by the release made to France of 
other claims of a similar nature, it is easy to 
prove that it has not the slightest foundation. It 
has already been shown that France was not re- 
leased from this claim, because it was never made 
on her. We shall proceed to show that it was 
properly made on Spain, and that she was, and is 
still, answerable for it. 

It will not be controverted that it is the duty of 
every independent State to observe, that the citi- 
zens or subjects of every other independent State 
are secured, in their intercourse with it, in the 
enjoyment of all the rights and privileges to 
which they are entitled by the law of nations, and 
treaties with such Power. This principle forms 
the basis on which the whole system of public 
law rests. It is the standard by which every 
question between independent Powers must be 
examined, and their respective rights in all cases 
settled. 

It is equally true that, for every violation of 
those rights on the citizens or subjects of one in- 
dependent State within the jurisdiction of ano- 
ther, the Government of the latter is responsible, 
whether the same be committed by its own peo- 
ple, or those of another Power. The reason of © 
this rule is obvious. Every Government being 
sovereign within its own limits, the subjects of 
every foreign Power are regarded there for the 
time as its own subjects, and, as such, it is respon- 
sible for their conduct. While such Government 
retains its independence, it cannot divest itself of 
this duty, or the obligation to discharge it.. The 
principle is the same, whether such acts be per- 
formed by the private individuals of a foreign 
Power, or its public agents. In the latter case, 
indeed, the claim to an indemnity by the party 
injured,on the Government under whose juris- 
diction it was received, is stronger, since, being 
done under color of public authority, and espe- 
cially if persevered in, they become the acts of 
the Government itself. These principles are too 
well established by writers on the law of nations 
to require further illustration. 

Hence it appears clearly that Spain was an- 
swerable for French spoliations committed under 
her jurisdiction, in the same manner as if they 
were committed by her own people. To her, 
then, the American Government was bound to 
look for reparation. Whether France was event-- 
ually liable or not, is not material to inquire. 
Where was the injury rendered? What Govern- 
ment had cognizance of the case? Whose laws 
were violated by the proceeding; or by whose 
Jaws was the injury permitted, or, what amounts 
to the same thing, suffered? By that Government 
is the reparation due, and by it ought it to be made. 
If France has actually paid any of those claims, 
such payment will, of course, be considered as a 
discharge. That the suffering individuals may 
haveapplied elsewhere and everywhere, to save 
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themselves from ruin, or rather retrieve them- 
selves from it, is possible; but neither will the 
course which their distresses may have compelled 
them to pursue, nor will the fortune of some par- 
ticular applicants, in case any have succeeded, 
affect. the merits of the present question. It is 
known that the sentiments and conduct of the 
American Government have invariably been the 
same on it. It has thought, in every stage, that 
Spain was responsible for those spoliations, and it 
has uniformly sought the indemnification of her, 
and of her alone. 

If France was responsible for those claims, the 
injuries having proceeded from her officers and 
agents, it was only eventually in case satisfaction 
‘was not obtained of Spain; for, as already shown, 
having been committed under the jurisdiction of 
Spain, where she only had authority, the redress 
was strictly due by her. For injuries committed 
bya Spaniard to an American citizen at Paris, 
we should not think of making application for 
redress to the Government of Spain, nor for like 
injuries committed at Madrid by a Frenchman, to 
the Government of France. The application, in 
both cases, would be to the Government having 
jurisdiction of the territory where the offence was 
committed, and of course cognizance of the case, 
to the Government whose laws were offended, 
and whé had the power of redress. If France 
was eventually answerable to us for those claims, 
which we deny, we admit that she was released 
from them by the Convention of 1800. But can 
Spain, who was answerable primarily, if not sole- 
ly, to whom application had been made, to whom 
it was then, and has since, been made, claim an 
exemption from them, under a treaty to which she 
was nota party, and in which*her name was not 
even mentioned? Weare of opinion, by the uni- 
form and well-established doctrine of the law of 
nations, by the clearest principles of justice, that 
she cannot. 

With respect to the opinions which you have 
been pleased to communicate to us of the Minis- 
ter of Foreign Relations, and the late Ambassa- 
dor of France, on this subject, we have received 
them with the consideration which is due to every 
respectable authority from which they emanate. 
Weare not willing to believe that they oppugn 
the principle above laid down, or apply to those 
cases which are justly chargeable on Spain, be- 
eause our Government, for the reasons above 
stated, and by the clearest conviction, thinks other- 
wise. On all treaties between independent Pow- 
ers, each party has a right to form its own opin- 
ion. Every nation is the guardian of its own 
honor and rights; and the Emperor is too sensible 
of what is due to his own glory, and entertains 
too high a respect for the United States, to wish 
them to abandon a just sense of what is due to 
their own. We do not believe that the view 
which our Government takes of this subject was 
ever presented to that of France, since weare not 
aware that there ever was an occasion for it. By 
those treaties with His Imperial Majesty, all dif- 
ferences between the United States and France 
were happily terminated, and the relations of the 


two countries placed on a footing of permanent 
friendship. In all questions growing out of them, 
in which France and the United States are inter- 
ested, their Governments are perfectly of accord. 
We should regret muchif they were not so, in the 
present case, as, indeed, in all others between the 
United States and Spain. 

As to the doctrine held by certain respectable 
professional charactersin the United States, whose 
opinions have been asked and given in this case, 
that France and Spain were associate parties in 
the injuries complained of, the former as principal, 
and the latter as accessory, we are sorry to be call- 
ed on to make any remark on it. Delicacy for 
those gentlemen makes this an unpleasant duty. 
From that motive we will confine what we say 
to the doctrine itself. We will admit that we 
have not made up our minds to a censure of their 
conduct, since, if such an interference is justifia- 
ble under any Government, it certainly isso under 
that where it is their happy destiny to dwell. In 
noticing their opinion, we have to observe, that 
they have evidently mistaken the case, by apply- 
ing to nations*a maxim of local political law, 
which is applicable only to individuals. Among 
nations it is believed that there is no such thing as 
principal and accessory. . All are principals, and 
are to be regarded as such, in all their transactions. 
In case of a war, to which there are several par- 
ties, allies on each side, nothing is more common 
than for one to make its peace, and withdraw 
fromit. It was never contended that an adjust- 
ment made by one party, in such a case, or any 
other, settled the differences of the other party. 
The doctrine of principal and accessory, of a re- 
lease or discharge to one Power, by virtue of an 
accommodation with another, was never heard of 
among them. Indeed, it would be strange if any 
one nation should undertake to adjust the con- 
cerns of another, without its authority. It would 
be more so if any adjustment between two parties 
should be so construed as to produce an import- 
ant benefit to a third, not only without its author- 
ity, but the knowledge of any one of them. Sup- 
pose that an adjustment made by one of the 
parties fora third one, should be highly detri- 
mental to it, would such a third party be bound 
by it? Had France, for example, stipulated that 
Spain should pay for all those spoliations, and a 
great proportion of her own, would Spain have 
allowed her right to do so? Ought she, then, or 
has she a right to claim any advantage from a 
transaction to which she was nota party, by which 
she could not be bound, and which, in its nature, 
could not be reciprocal ? 

With respect to the plea on which the opinion 
of those gentlemen is, in part, founded, that Spain 
was not in a situation to prevent those violations 
of her territory by France, and is, therefore, not 
acccuntable to the United States for the injuries 
resulting from them, we find ourselved prectuded, 
by the high respect which we entertain for His 
Catholic Majesty. from dwelling on it. We shall 
be permitted, however, to observe, that we utterly 
deny the fact. Spain was never placed in that 
dilemma. Having, from very remote antiquity, 


APPENDIX. 


1402 


Relations with Spain. 


held avery distinguished rank among the Powers 
of Europe, she still enjoys-it. In a late war with 
France, nothing occurred which placed her in the 
coudition of-a-conquered nation. Her troops be- 
haved with gallantry inthe field, and her Govern- 
mentobtained-an equal and honorable peace. If. 
then, she did not prevent those violations of her 
territory, it was not because she was not able to 
do it, but because they were sanctioned by some 
treaty. which secured her, in other respects, an 
equivalent; or that she chose ta permit them from 


some motive of policy at the time; in either of 


which cases she is responsible to the United States 
for the ‘same. 

».We have. thus answered fully the arguments 
urged by your Excellency against. the claim of 
the United States on Spain, to an indemnity for 
the spoliations on their commerce by the cruisers 
and tribunals of France, within the territory of 
Spain,.in the course of the last war, and we are 
persuaded, shown, in the clearest manner, that 
that claim is well founded. We should have 
gone more fully into this point on our former 
notes, had we not believed that it was already 
fully illustrated by the communications which 
had taken place on it between our Governments, 
in the United States and here, to which we beg 


leave to refer; a note of which latter is here an- 


nexed.. We have, however, been happy, at your 
Excellency’s suggestion, to review the subject, be- 
ing very solicitous to prove, omall occasions, that 
our Government: make no claim which is not 
founded in justice; and being likewise so to avail 
ourselves of evety suitable opportunity to give 
new proofs of its respect: for, and desire to pre- 
serye the most friendly relations with, His Cath- 
olic Majesty. 

On the point respecting the suppression of the 
deposit at New Orleans, we regret that it is alto- 
gether impossible to assent to the doctrine which 
is insisted on by your Excellency. On a careful 
perusal of the treaty, we find in it nothing which 
` justifies the idea that there ever was to have been 
a moment of interruption of the enjoyment of that 
right, either ‘at New Oneans, or at some other 
suitable place on the banks of the Mississippi. It 
is not, it is true, stipulated that, in suppressing 
the existing deposit, and opening another, the 
Government of Spain should give notice of the 
design, and hold communication with that of the 
United States on the subject. On the other hand, 
it may also be said, with equal truth, that it is 
not stipulated, in taking that measure, that that 
friendly proceeding should not be observed, but 
that His Majesty. may do it, and keep the deposit 
altogether suppressed until the Government of 
the United States should make application for 
the opening of it. In all such cases, the policy of 
the measure, the objéct of the treaty, and inten- 
tion of the parties, are to govern in the interpre- 
tation of it; and, by these, it appears to us to 
be- questionable, that another deposit ought to 
have been opened at the moment the existing 
one was closed. It is on that principle that 
the, United States consider themselves entitled 
to an indemnity for the injury which was sus- 


tained by that measure. What the precise amount 
of that may be, it is not in our power to state; 
from what we have understood, however, it is 
by no means of the trifling nature your Excel- 
lency seems to suppose it. We have not sought, 
as an indemnity for it, any precise sum. We 
have only proposed that it should be referred to 
the judgment of impartial arbitrators, on such 
proof as might be presented before them, to esti- 
mate it—a proposition which we deemed too just 
and reasonable to admit of objection. 

On the subject of limits, and others incident to 
it, having already stated to your Excellency the 
views of our Government, we deem it necessary 
only to refer again to our former communications. 
As neighbors, desirous of living together in peace 
and friendship, it is certainly an object of essen- 
tial importance to adjust and arrange these very 
interesting points at this time, in a clear, definite, 
and satisfactory manner. At an epoch so extra- 
ordinary, and big with such important events, it 
may be productive of much harm to leave any- 
thing unfinished, and thereby exposed to casualty. 
In cases of unsettled boundary, especially, where 
the pretensions of the parties differ, and those of 
either may be carried, under colorable pretexts, 
to great height, there is always danger, by delay, 
of their becoming the cause of serious controver- 
sies, and even of destructive wars. Aware of this 
danger, the President of the United States is sin- 
cerely desirous of averting the evils incident to 
it, while itis practicable. Itis with that view that 
he has sought, by the present negotiation, to set- 
tle amicably and finally all the points depending 
between the two nations. 

The propositions which we have had the honor 
to make on this point are deemed reasonable and 
just, and we flatter ourselves that they will be so 
considered by His Majesty’s Government. 

We have now the honor to submit to your Ex- 
cellency again the full view of our Government, 
on all the points depending between the United 
States and Spain, and, in so doing, consider it our 
duty to repeat what we stated in our former notes, 
that it is equally incompatible with justice, as it 
is with our instructions, to enter into any arrange- 
ment relative to claims for spoliations which does 
not provide, in some equitable and satisfactory 
mode, for the whole. To reserve a right, in re- 
spect to those which were committed by French- 
cruisers and tribunals, without making provision 
for it, could at this stage be considered in no 
other light than’an abandonment of it. We have 
forborne to state, in detail, the extent of these in- 
juries, comprising, in the whole, two handred and 
seventy-two vessels and cargocs, or the aggravat- 
ed circumstances attending many of them, which 
have involved in ruin many of our most respect- 
able and wealthy citizens, because it has been our 
object rather to heal than to open wounds. It is 
well known that, at the time these injuries were 
rendered to our citizens, there did not exist, on 
the part of Spain, the slightest cause of complaint 
against the United States, whose Government, 
peaceable and friendly, has borne them with a pa- 
tience and moderation of which history furnishes 
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no example in equal degree. Many years have 
elapsed since these injuries were received ; during 
which time, the sufferers have looked to their 
Government for relief without effect. Their last 
hope is founded on this negotiation, and great 
would their astonishment and disappointment be, 
if they were told that more than one-half of them 
were to beabandoned. We repeat, however, what 
we took the liberty to state in our letter of the 
12th instant, that, if it is possible, on being pos- 
sessed of His Majesty’s sentiments and proposi- 
tions on. the whole subject, to provide by a gene- 
ral arrangement for this and the other objects, in 
any mode consistent with our duty, which may 
be satisfactory to him, we shall be happy to do it. 
We beg your: Excellency to accept the assur- 
ance of our high consideration and respect. 
CHARLES PINCKNEY, 
JAMES MONROE. 


His Excellency Don Pedro Cevallos to Messrs. Monroe 
` and Pinekney. 


; ARANJUEZ, Feb, 28, 1805. 
GENTLEMEN: I have received your esteemed 
note of the 26th instant, in which you reply to 
mine of the 16th; and before I make the observa- 
tions necessary in answer to the same, it appears 
to me indispensable to satisfy, by a separate letter, 
the complaints of your Excellencies on the tone 
and expressions of my said note. The King, my 
master, being animated by the most sincere senti- 
ments of friendship and distinguished considera- 
tion towards the United States, your Excellencies 
will be pleased to do justice to these sentiments of 
His Majesty and to mine, as being persuaded that 
I, who have the honor to be the interpreter of 
them, could have no design nor the most distant 
idea, I do not say to injure, but even to be want- 
ing in those manifestations of consideration and 
respect for the United States, and their Govern- 
ment, to which they are so justly entitled. Com- 
mencing with this declaration, your Excellencies 
will permit me to examine the different expres- 
sions of my letter of the 16th, which have given 
rise to your complaints. Your Excellencies say, 
in the first place. that, on my part, I impute to 
you a refusal to discuss some of the controverted 
points; but if your Excellen-ies will take the 
trouble to read my note a second time, I hope you 
will acknowledge that Iam far from imputing 
anything on that subject, and that I only wished 
to say on it, that, while your Excellencies believe 
it useless, or incompatible with your instructions, 
to continue the discussion upon the indemnifica- 
tions reclaimed for injuries committed by the 
French privateers, as I understood by the expres- 
sion of your Excellencies, “it seems useless to 
prolong the discussions on that point,” I found my- 
self obliged to treat the subject less extensively 
thaa [thought I could, not to molest your Excel- 
lencies too much on it. Iam far from supposing 
that this could involve the smallest disrespect, as 
it is only reducing it to a difference of opinion, 
your Excellencies believing that the point was 
sufficiently discussed, and I, that it wanted to be 


o to 
demand two indemnities for the same debt, Which 
expression your Excellencies believe injurious to 
your Government; but your Excellencies will 
permit me to observe, that to demand two satis- 
factions for the same thing would be dishonorable 
to the American Government, knowing itself al- 
ready satisfied by France, should still demand sat- 
isfaction of Spain; but as your Government does 
not believe itself satisfied by France, it cannot be 
dishonorable to pursue its demand of satisfaction 
from Spain, while it continues in the belief that 
it has not received satisfaction from France. 
Spain, on her part, believes she has shown that 
the United States have received satisfaction from 
France, and it is in this belief she may say that 
the United States claim two satisfactions for the 
same debt; more she cannot say, nor have I said, 
or thought to say, that they claim it with improper 
designs, knowing they demand two satisfactions, 
or that they believe they demand more than one; 
in which there is nothing dishonorable; although 
the United States might be mistaken, as Spain 
believes they are, in founding her belief in rea- 
sons which Í have already explained to your Bx- 
cellencies, and thinking, on this occasion, exactly 
in conformity with the opinion of the most en- 
lightened jurists of your country. 

In the third place, your Excellencies complain 
that, in my note. I have denounced many of the 
citizens of the United States as contrabandists ; 
on which your Excellencies will permit me to 
observe, that I do not find anything of this in my 
letter in positive terms, but in doubtful ones, as 
the expression denotes, “it will not be extraordi- 
nary ;” a doubt which the representations of those 
employed in the royal revenue have given rise to, 
whose truth I do not pretend to guaranty; nor 
does the doubt fall upon many of the citizens of 
the United States, but upon some very small num- 
bers of them, as they very often use much in this 
sense, although there hgve been but one or two 
cases. Ido notsee the injury that can arise to the 
American nation in expressing a doubt that there 
may have been some individuals concerned in 
contraband business, or giving pretexts to Span- 
iards to do so; nor have I either attempted to dis- 
criminate between the two. 

In the fourth place, your Excellencies complain 
that I have said that some of the Americans, cat- 
ried away by party spirit, had calumniated Spain 
on account of the deposit at New Orleans, and 
have disfigured what has happened in the capital; 
and your Excellencies suppose that I designed 
likewise, in a manner, to attribute this to the 
American nation, the whole of whom, you say, 
had but one opinion on the subject of the deposit. 
On this point I cannot do less than feel myself 
hurt at the construction which is given to my ex- 
pressions : in my letter I cannot find a single ex- 
pression which can have the most remote allusion 
on the subject, either to the American nation, or 
its Government; it treats only of some individu- 
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als; and so far from making the least reflection on 
thé conduct of the American nation and its Gov- 
ernment, during the suspension of the deposit, on 
the contrary, I have afforded many proofs of the 
satisfaction the conduct of the American Govern- 
ment has‘given on that occasion ; notwithstand- 


‘Ing itis not less certain what I have said, that 


> 


‘there were some individuals, especially some wri- 
ters, who published things on that subject injuri- 
ous and calumniating to Spain, and the result of 
which was, that some of the inhabitants of the 
Western States, (as was not extraordinary,).not 
knowing the truth of the facts, suspended the 
shipping their produce to New Orleans, and suf- 
fered:other injuries hot imputable to Spain. In 
the first days of the suspension of the deposit, it 
was published by some North American, that the 
navigation af the Mississippi was obstructed ; this 
was a falsehood, whose currency was injurious to 
the good faith of the Spanish Government, which 
had stipulated -for the free navigation of the said 
river, and atthe same time was prejudicial to the 
inhabitants of the Western States, who, remain- 
ing in this uncertainty, did not choose to under- 
take a voyage of such length, while there was 
danger of the outlet being interrupted. After- 
wards, they said, and it was repeated in the wri- 
tings and speeches of some individuals, that the 
suspension of the deposit, and what they might 
expect respecting the navigation, flowed from 
France having influenced Spain to take upon her- 
self the odium of this measure, that France might 
‘receive Louisiana free from the obligations im- 
posed by the Treaty of 1795, than which there 
could be no expressions ‘more calumniating and 
unjust; it being an indubitable fact that, in the 
treaty of retrocession of Louisiana of the first of 
October, 1800, His Majesty had taken the most 
scrupulous care to secure the rights of the United 
States in the clause of the third article, which 
says, “telle qu’elle doit être après les traités passés 
subséquemment entre Espagne et d'autres Etats.” 
Asto what-respected the “ enthusiastic partisans,” 
of which I spoke in my note, your Excellencies 
will permit me to remind you, that I alluded to 
the attempts of some of the inhabitants of the 
Western States, who (as the public papers then 
announced) showed a disposition and design to 
descend to Louisiana with an armed force, and, 
without other legitimate authority, to take jus- 
tice into their own hands; on which occasion 
there now exists, in the office of the Secretary of 
State of the United States, the representations 
of His Majesty’s Minister to have such attempts 
chastised and corrected. These are the attempts 
to which I allude in my note of the 16th, and on 
no account to the conduct of the American Gov- 
ernment and nation, which was prudent and just. 
But can it be denied that the consequence of these 
errors thus published, and which were, that some 
or many of the peaceable inhabitants did not car- 
ry their produce to New Orleans, are not to be, 
nor cannot be, attributed to the act of the Intend- 
ant, but to the occurrence which took place in the 
saidcountry. There is nothing in my note which 
has reference to the liberty, or otherwise, of the 


press, nor with the institutions of the American 
Government, which, as your Excellencies observe, 
every Government is free to regulate as it pleases, 
but I only insinuated that the writings published 
with this motive, gave to the western inhabitants 
a wrong idea of what passed in New Orleans, and 
that this was not imputable to Spain, or the edict 
of the Intendant. 

This, and this only, is all which I wished to 
say in my note of the 16th, in which I am ex- 
tremely sensible that, contrary to my intention, 
your Excellencies have found motives for com- 
plaint; to remove which, it appears to me proper 
immediately to enter into this explanation, which, 
although somewhat diffuse, will, I hope, have an- 
swered the end I intended. It appeared to me 
proper to do this in a separate letter, reserving to 
myself to answer, with all possible despatch and 
brevity, the other points contained in your Excel- 
lencies’ esteemed note of the 26th. 

In the interim, I renew to your Excellencies 
the demonstrations of my distinguished considera- 
tion and esteem. I pray God to preserve your 


lives many years. 
PEDRO CEVALLOS. 


His Excellency Don Pedro Cevallos to Messrs. Monroe 
and Pinckney. 


Aransuez, March 4, 1805. 


GENTLEMEN: Immediately after I received 
your esteemed note of the 26th ultimo, I believed 
it my duty not to lose a moment in replying to 
the complaints you had been pleased to make on 
some of the expressions in my note of the 16th; 
it not being consistent with my sentiments to let 
your Excellencies remain for a moment in the 
suspicion that I was wanting, in any degree, in 
the respect due to the United States or its Gov- 
ernment, or to persons so respectable as your Ex- 
cellencies, not only in your individual capacities, 
but as representing the Government you do. I 
flatter myself I have removed, by my note of the 
28th ultimo, all motives for those complaints; but 
if any doubt should still remain on that subject, I 
am equally ready to satisfy it, should your Excel- 
lencies be pleased to express it. 

This done, I proceed to examine the other 
points contained in your note above mentioned of 
the 26th. Itis certain that, in my first letter of 
the 31st January, I did not enter upon the points 
in dispute between the two Governments; but it 
appears to me that, in my belief, it was somewhat 
premature to begin to-examine projects of a con- 
vention upon all the points, without analyzing 
them first, and fixing the right of each country as 
far as possible; because, as your Excellencies well 
know, before we can proceed toa convention upon 
the whole, it is necessary to knowas distinctly as 
we can what are the rights and obligations of His 
Majesty and the United States. This knowledge 
of the detail ought to be the beginning of the ne- 
gotiation ; because it is clear that, according to 
the extent which they suppose the rights or obli- 
gation of each party ought to have, so ought the 
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convention for the whole to be the more or less 
enlarged. This is whatI believed your Excel- 
lencies wished to remark in your first note, by the 
following expression: “Each of the depending 
points between the two Governments ought to be 
examined impartially, and all motives of com- 
plaint and inquietude considered and terminated 
amicably, and to do which it is necessary to de- 
termine the respective rights,” &c. Understand- 
ing it thus in my first note, I did nothing more 
than enumerate the points on which it appeared 
to me we had to fix our respective rights, and to 
request your Excellencies’ opinion as to the order 
in which they should be treated. In my second 
of the 10th ultimo, I spoke of the reclamations for 
injuries committed by the individuals of both 
nations, and told your Excellencies that His Ma- 
jesty was disposed then to terminate this point; 
and at the same time spoke, but not extensively, 
of the damages committed by the French priva- 
teers. In my third note of the 16th, not to molest 
your Excellencies too much, I touched shortly on 
the same subject, and treated of the damages 
occasioned by the suspension of the deposit; and, 
lastly, under date of the 24th, I commenced the 
examination of the limits of Louisiana, with those 
which relate to the eastern boundary. 


Se 


an explanation or compliance with the first; or, 
to go to the point at once, one of the reasons 
which convinces Spain and induces her to be- 
lieve that she is not responsible for the damages 
occasioned by French cruisers in her ports and 
on her coasts, is, that it is notorious that the Unj- 
ted States have agreed with France to consider 
themselves as satisfied for all the damages the 
have received from her (France) during the last 
war. 

It is true, in the convention no mention was 
made of Spain; because, in the manner in which 
they treated, it was absolutely superfiuous to do 
so, and the high contracting parties considering 
it so, omitted without doubt to mention that 
which, by the nature of things, could not be less 
than a necessary and inevitable consequence of 
what they stipulated. Nothing is more common 
in law, than thatan act between two parties may be, 
by its nature, and even independent of the will of 
the contracting parties, general to a third: for ex- 
ample, if a creditor releases a debtor what he 
owes him, this act between the two is general to 
the security of the debtor, who, by the nature of 
things, remains released, although no mention is 
made of him, and, what is more, although both 
creditor and debtor have wished that he should 


reese 


In the context of all the letters together, and of | not be released; because, by the nature of things, 


that which I promise to transmit, respecting the 
western limits of Louisiana, I hope your Excel- 
lencies will see I have not omitted entering upon 
all the points contained in your esteemed notes, 
only with the difference alluded to from the be- 
ginning, that it appeared to me most proper and 
clear to treat each point separately, according to 
its different nature. 

It is true that, to the present time, I have not 
been able to say to your Excellencies, as you wish, 
what is the disposition of His Majesty upon the 
whole; but the reasonis, as I have thought from 
the beginning, that it is not possible. for His 
Majesty to determine what part he will adopt 
upon the whole, without being clear what are his 
rights or what his objections on each particular 
point. This examination being made, your Ex- 
eellencies ought not to doubt that His Majesty 
will be ready to enter upon such a convention as 
shall be judged properto conclude the claims and 
promote the interest of both parties. The King 
wishes to give proofs of his friendship and good 
neighborhood to the United States, and to fix 
them in the most permanent manner. 

Having said this, and proceeding in the order 
of the notes which have passed between us, | 
must stop to remark a little on the reflections 
which your Excellencies have made, as to the 
assertion that Spain is persuaded that the United 
States are satisfied forthe damages occasioned by 
French cruisers in her ports and on her coast. 
Your Excellencies wish to know by which of the 
conventions that have been made between France 
and the United States, S pain believes these dama- 
ges to have been satisfied. I answer by that of 
1800, and by the context of its ratification. In 


speaking of the second convention, it is only, as | 


| it is impossible the security should remain when 
| the principal obligation has disappeared. In the 
{same point of view ought to be considered the 
obligation of Spain, if ever there did exist any 
from the United States, with respect to the dama- 
i ges committed within her jurisdiction by French 
privateers. France was the offender, and, of con- 
sequence, the obligation, and the act of agreement 
which released France, extinguished the obliga- 
tion, which was one and indivisible, as justly 
observe the learned gentlemen of Philadelphia. 
The release of this claim supposes the same thing 
as the receipt of satisfaction, and no other can be 
demanded without requiring two satisfactions for 
the same offence, which are the identical words 
of the said learned gentlemen, (from whose an- 
swer I took them, when I inserted them in my 
note of the 16th,) and as the same gentlemen ob- 
serve, if the Power A (that is, Spain) was yet 
respousible, and paid to B, (the United States,) 
| Spain could then apply to France to be reim- 
| bursed, as she was the offender, and France would 
not gain anything by the release of the United 
States, which would become, by this indirect 
mode, nuli; and as it is very evident every legiti- 
mate act ought to carry within itself everything 
that is necessary for its validity, it is undoubted 
that the convention between the United States 
and France ought to be general to Spain, as much 
as Is necessary for its validity, that is, absolving 
her from her responsibility, if she had any; be- 
cause, on the contrary, by the United States re- 
| claiming against Spain, and Spain against France, 
the latter would, by this indirect mode, have at 
last to pay for the damages occasioned by her 
privateers. 

Your Excellencies, knowing well the force of 


your Excellencies yourselves say on this subject, | this reasoning, attempt now to establish that Spain 
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is the principal obliged for the said damages; that 
4 ligation is not accessory, as presume the 
. le ‘gentlemen of Philadelphia, who you say 

haye confounded .the case, applying the maxims 
of: municipal law to nations, among which there 
is no such thing known as principal and accessory; 
and, finally, your Excellencies deny that France 
can be responsible for the damages committed by 
her: privateers on the coast and in the ports of 
Spain, and admit that at the most, it can only be 
eventually so; But I cannot for my part conceive 
how:-these assertions can be supported. In the 
first: place, I am persuaded that the principle of 
universal justice, on which the learned gentlemen 
have’ founded: their opinion, is as applicable to 
nations-as individuals: nations as well as individ- 
uals are bound by.them; if an individual releases 
a debtor nothing can be demanded of the security; 
so, if a nation confesses itself satisfied for a-claim 
it-had against another, the same cannot be repeat- 
ed against a third, although she bore a part in the 
responsibility; the reason of this is not a principle 
of-municipal law, as you say, but an eternal and 
imprescriptible principle of universal justice, 
which is, that two satisfactions cannot be de- 
manded for the same debt. Your Excellencies 
say; among:nations, that they know nothing of 
such, things as principal and accessorial obliga- 
tions; but I do not agree to this. Among nations, 
as among individuals, they may have accessorial 
obligations,:by mutual agreement, and also by the 
nature of things, since, if two nations agree in an 
act from which results responsibility, for example, 
an injury ot spoliation, it is indispensable that the 
responsibility and the obligation shall be propor- 
tioned. to the. intervention each.party had in it; 
thatwhich committed the injury shall be first 
responsible; that which did not avoid it when she 
could; and might, shall have less responsibility, 
having had less to do in committing the act, and 
this second responsibility may be called accessorial, 
or-eventual, if your Excellencies prefer that term: 
in.which; I observe, that if your Excellencies ac- 
knowledge the.possibility that there might be even- 
tual. obligations ‘between nations, I do not. know 
how you. can refuse to admit. the possibility of 
accessorial obligations; as, to my judgment, it is 
the same idea, but only expressed by different 
words.. But, in the present case, if we were even 
to-suppose that Spain and France, the first acces- 
sory, and the: latter principal, associated, and both 
being principals, it will come to the same thing; the 
obligation having disappeared by the payment of 
France, Spain remains released, as the obligation 
was one and indivisible. 

Your Excellencies will say that in the case on 
which-we treat, Spain was the principal, and not 
only so, but the only one bound: but to me it is 
inconceivable how Spain can be considered, in 
any manner, as the only one bound; because it is 
not possible to imagine how France, who was not 
at war with the United States, could seize, con- 
deran, and appropriate American property, with- 
out incurring some responsibility on her part; it 
would be a case never seen or heard of, and which 
eombats all principles, and is contrary to common 

8th Con. 2d Sas.—45 


sense.. We will see, at least, if Spain can be said 
to be the principal obliged. 

It is evident that the obligation which an of- 
fender has to repair his offence, and the right the 
offended has to demand reparation, arise in the 
same moment that the offence is committed. Let 
us apply this principle to what has occurred with 
respect to French cruisers and American vessels. 
Spain was in alliance with France, and the two 
at war with Great Britain; of consequence, the 
French had a right to arm privateers, and the 
Government of Spain to permit them to armin 
her ports. They armed against the subjects of 
Great Britain; but when they went out, they 
committed infractions, and violated, the rights of 
other nations; and these are things which in re- 
ality the Government of Spain neither could fore- 
see nor check. It results from this that these 
offences. existed and might exist before Spain 
knew anything of it, and that, of consequence, the 
right of satisfaction existed before she had know- 
ledge of the fact, and existed against the aggressor, 
which, without doubt, constitutes the principal ob- 
ligation. When Spain might, if at all. with more 
propriety, be considered as accessory, was after her 
knowledge of the offence; but in reality she ought 
not even then to be considered as such, because the 
injury terminated and was completed by the de- 
finitive sentence which took place in the tribunals 
of France, in which they efficaciously and finally 
decided the sale of American vessels. In proof 
that the Americans who were injured considered 
this subject under this aspect, we find the tribu- 
nals of cassation full.of the demands of those in- 
terested in vessels taken within the jurisdiction of 
Spain, and that these applications are supported, 
as I am informed, by the officers of the American 
agents in France; but, as when they pleased, it is 
evident that the United States, not being at war 
with France, always had the door open to com- 
mence their reclamations against her, this cir- 
cumstance, in the present case, constitutes a most 
essential difference. 

. İst. Because the offender not being at war with 
the United States, could not be less than the first, 
if not the only one responsible for the illegitimate 
act. 

2d. Because the United States had the door 
open to make the demand of the Government of 
France, and thus had direct communication with 
the offender, which could not be the case if war 
was declared. 

3d. That Spain not considering the United 
States as in war with France, could not foresee 
the excess that cruisers armed in her ports against 
England might commit against American citi- 
zens, nor less avoid the definitive sentences of the 
tribunals of France which completed the offence. 
Besides, it is well known that, among civilized 
nations, it is customary to demand from privateers 
a bond or security that they shall not cruise ex- 
cept against the enemies of the State; and as this 
bond or security could not exist but in France, 
it is a proof that it is there they ought to go to 
seek the responsibility, that is, in France ; and the 
United Stateshaving renounced this, or being satis- 
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fied for these damages, nothing can be demanded of 
Spain. If upon this point there could remain any 
doubt, the positive affirmation of the Government 
of France, that they are satisfied, is sufficient to 
make it vanish. The Government of France 
ought to know without doubt, what were the of- 
fences she satisfied, by the convention of 1800; 
and it is not credible she would venture to say it 
was concluded, without a strong and intimate 
persuasion and conviction it was so, and which 
comes with great force from a third Power, who 
does not find herself immediately interested in the 
present discussion, as are Spain and the United 
States. On the other hand the information of 
France is of the greatest importance to establish 
the rights of Spain in this case: because if we 
suppose for a moment that Spain did pay to the 
United States the damages arising from the spoli- 
ations of the French privateers, there is not the 
least doubt she would immediately apply to France 
to be reimbursed ; but she would, in reply, very 
justly refuse the reimbursement, saying that Spain 
had. done wrong to make the payment, as France 
had previously: communicated to her that the 
United States had been satisfied. 

L have not attempted to avail myself of the ar- 
gument, as your Excellencies seem to suppose, 
that Spain could not prevent the injuries com- 
mitted against the American vessels, although it 
was in a great measure the case; because it was 
not possible to prevent injuries of which we had 
no knowledge, such as the French privateers com- 
mitted, which were armed in our ports against 
the English: my defence is founded in the asser- 
tion that the said damages are already satisfied by 
France, and so did the learned gentlemen of Phila- 
delphia understand it, when, in their argument, 
they say,“ but even leaving impossibilities out of 
the question, and admitting that the Power A 
could have prevented the injury which was com- 
mitted by the Power C, in that case the Power A 
is no longer liable to any responsibility in damages 
on account of its acquiescence.” 

I have insisted principally on this method of 
defence, because, founding it in an act clear and 
notorious, and of the most easy examination, it 
appeared to me to be the most convenient to re- 
pel a claim which Spain could oppose with 
many other reasons and arguments. 

It is not demonstrable that a nation is obliged 
to satisfy the damages and injuries committed on 
her coasts by the subjects of other Powers, and 
cases without number might be cited to the con- 
trary among civilized nations. Denmark had her 
ports open during the last war to the belligerent 
Powers, and condemnations of prizes were made 
in them without there being, on this account, any 
tesponsibility demanded of her; many other neu- 
tral Powers suffered, during the same war, yarious 
damages from the French cruisers on the coast 
and in the ports of Spain, without. having de- 

tanded any other thing of Spain than to Inter- 
pose her good offices, and co-operate in obtaining 
redress for the injury. Spain, when she has been 
injured, has not demanded such indemnifications, 
and has only demanded that the Government 


whose flag or coasts have been violated should 
pass efficacious offices for the reparation of the 
offence. This, and this only,is all to which Spain 
obliged herself by the sixth article of the treaty 
with the United States, in which, after offering 
defence and protection reciprocally for the vessels 
of both countries within the extent of their re- 
spective jurisdictions, it says, that, in case of of- 
fences of the nature of which we treat, each Power 
in whose jurisdiction it is committed, shall em- 
ploy all its efforts to recover and have restored to 
the lawful owners, the vessels or cffects which 
have been taken within the extent of its jurisdie- 
tion; from which it results, that the only thing 
which it can be pretended Spain has obliged her- 
self to, is to employ all her efforts to recover and 
have restored the vessels and effects so taken; but 
in no degree exists any obligation in her to make 
reparation, should such efforts not produce the 
desired effect: because, if it had been the inten- 
tion of the high contracting parties to do this, it 
would have been expressly stipulated. As, on 
account of this article, your Excellencies pretend 
to be persuaded that Spain is the only one respon- 
sible for the excesses of the French privateers, I 
could not omit observing that the obligation of 
the Power which has to restore could not but be 
greater and more principal than that whose obli- 
gation only is reduced to the making efforts that 
they might be restored; and that France being in 
the first case, and Spain in the second, it cannot 
but follow that the principal obligation rests on 
the first, and only that of accessory on the second. 

Proceeding now to the damage occasioned by 
the suppression of the deposit at New Orleans, I 
will endeavor, also, to answer with the utmost 
brevity possible, your Excellencies’ remarks in 
your esteemed note. In the first place, your Er- 
cellencies will permit me to declare, that Í see with 
regret that, in what I said in mine of the 16th, as 
to the deposit at New Orleans, being a generous 
and gratuitous concession of His Majesty, and 
other parts of my letter, I did not explain myself 
as I wished. Your Excellencies understood that I 
wished to say that the deposit, not only in the capi- 
tal, but on any other point on the bank of the Mis- 
sissippi, was a charitable donation of His Majesty, 
revocable at pleasure, either before or after the 
three years fixed for its being at New Orleans; and 
that it might remain revoked until the United 
States implored His Majesty anew to restore it. It 
is not honorable to me that such assertions should 
be attributed to me; I said, and it was my inten- 
tion to say, that, in its origin, the right of the de- 
posit granted to the United States in New Or- 
leans flowed from a wish in His Majesty to grant 
it generously, and oblige himself to maintain It 
there for three years, as a convenience to the Uni- 
ted States. Nothing is more common than fora 
pation to impose on itself an obligation, gratul- 
tously, in favor of another, without more interest 
than the satisfaction of having done it a useful 
service without injury to itself. After making 
the stipulations and conclusion of the treaty of 
1795, there was, no doubt, an obligation to main- 
tain and comply with it; but, in the case of the 
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there are. two things. essentially distinct, 
wugh't to be considered: the deposit at New 
Q s, and the indefinite deposit in some other 
place ‘on the banks of the Mississippi. The three 
years being over, ard injury arising to the Royal 
revenue from the continuance of the depositat New 
Orleans, to have continued it there, notwithstand- 
ing, cannot be considered less than as a favor of 
the King my master, because no obligation existed 
on. his part to do so; and, if the United States had 
desired that the deposit at New Orleans should 
haye continued in a manner not precarious, but 
established and obligatory, it was necessary to have 
a:new stipulation, because His Majesty was not 
obliged to do.so. At present, as to what regarded 
the right of deposit in the other place, the United 
States did not require a new stipulation, because 
they had it by the treaty; but,.as the new place 
was not established by the treaty, it is clear the 
United States had to ask the fixing of it on the 
spot which they. thought convenient, or the two 
Governments had to understand each other in the 
establishing its for, as it was to be fixed to the 
Satisfaction of the American Government, Spain 
could not do it alone, or without saying what 
were:the qualities it ought to have to answer their 
ends... The difficulty is not ‘in this, which is in 
itself simple, but, it is in examining its situation 
after the end of the three years in the capital, 
and the other four years in which His Majesty 


gation to ‘suffer the inconveniences which were 
encountered in the said four years. ..And the ques- 
fion now is, whether-he could or not suspend the 
deposit in New Orléans before agreeing with the 
patties concerning the fixing another; or in other 
words, after the conclusion of the three years of 
the deposit at New Orleans, the King was obliged 
to. suffer the inconveniences of its continuation, 
until they could enter into a convention or agree- 
ment respecting another place; or further, if the 
United States could in rigorous justice be made 
to suffer the intervening inconveniences of the 
suspension for the'time necessary for the two Gov- 
ernments to agree upon the fixing it. The treaty 
says nothing of this; and I hope I have shown that 
90d neighborhood or friendship should have per- 
mitted for a short time the inconvenience of the 
deposit at New Orleans before proceeding to sus- 
pend it, and for this reason His Majesty revoked 
the’edict of the Intendant. But speaking of what, 
in rigorous justice, can be supposed to be due to 
thé solicitude of being indemnified for the same, 
Iam of opinion, that, as the treaty said nothing 
about it, His Majesty was not obliged to continue 
the deposit at New Orleans, nor to suffer its in- 
conveniences; although he was bound to consent 
to its establishment in another place, on which 
His Majesty could not determine alone, it being 
necessary that it should be fixed equally to the 
satisfaction of the United States. I repeat, that 
itis not my intention to approve the conduct of 
“Intendent, nor to diminish the rights of the 

ed States under the treaty, but to examine 
points unsettled in it, and to deduce from thence 
whether Spain was or was not liable for the in- 


generously continued it there, being under no ob- | 
i 


demuifications arising out of the suspension of the 
deposit at New Orleans—an examination which 
may in my opinion have been excused, from the 
short duration of the existence of the injuries 
which might be considered as really attributable 
to the edict of the Intendant. 

I beg your Excellencies to accept the assurances 
of my respect, and hope that God will preserve 
your lives many years. 

PEDRO CEVALLOS. 


Messrs. Pinckney and Monroe to Mr. Cevallos. 
7 Aransuez, March 8, 1805. 


Sir: We have now the honor to answer your 
Excellency’s note, of the 24th ultimo, respecting 
the eastern limits.of Louisiana, the receipt of which 
has been already acknowledged. 

We are happy to find that we shall not differ 
as to the material facts on which the question de- 
pends—to wit: that France held Louisiana prior 
to the treaty of 1763, to an extent eastwardly to 
the Perdido, comprising in it the greater part of 
West Florida; that she ceded it by that treaty to 
Great Britain, who, in 1783, ceded it to Spain— 
Spain having possessed herself of it by her arms in 
the course of the war; that the treaties referred to 
in that of St. Ildefonso, whereby Spain ceded Lou- 
isiana to France, as having passed subsequently 
between Spain and the other Powers, are that of 
1783 between Great Britain and France, whereby 
the former ceded to the latter that portion of Lou- 
isiana called by her West Florida, and that be- 
tween the United States and Spain in 1795. None 
others were made by Spain relative to that object 5 
therefore they only could be referred to. We admit 
also that they were referred to by a real and suffi- 
cient motive. Oe, 

Wearealso happy to find that we shall not differ 
in opinion on the principles of the law of nations, 
or the rules by which treaties are to be construed 
under them, especially the following—to wit: that 
treaties must not have an odious or absurd con- 
struction, when it is possible to give them a plain 
and simple one; that the intention of the party to 
a treaty is to be collected from the whole article; 
that each clause is to be taken into view, and the 
import of the whole collected from that of each 
clause; and that no part is to be supposed super- 
fluous to which a rational meaning can be given. 

We should be happy if we could agree in the 
application of these facts and principles to the 
point in question. We draw however from them, 
by the clearest evidence and most satisfactory rea- 
soning, a conclusion that under the treaty between 
the United States and France of 1803, which is 
founded on that of St. Ildefonso, between Spain 
and France in ——, West Florida was comprised 
in the cession of Louisiana to the United States. 
Your Excellency, it appears, is of a contrary 
opinion. 

Before we proceed to the inquiry, and to answer 
your Excellency’s note, we think proper to pre- 
mise that it would have been more agreeable to 
the United States to have obtained the cession of 
that province of France, by a short definition of 
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its boundaries ; since, in that case, they would have 
known distinctly what they had acquired, and 
avoided the necessity of a discussion with Spain. 
But as these had not been traced between France 
and Spain, it was impossible to give such a defini- 
tion. It was therefore agreed that France should 
cede to the United States precisely what she had 
acquired of Spain; and, that the extent of that 
cession might be known, that the third article of 
the Treaty of St. Ildefonso, between France and 
Spain, should be inserted in that of Paris between 
the United States and France. Thus, thatarticle, 
and it alone, became the extent of the right which 
the United States had thus acquired. . There is 
nothing in the treaty, nor did anything..decur in 
the negotiation, to detract from its just and tational 
import. The United States were at liberiy, as 
France would have been, had the cessioangt been 
made, to examine, under it, the extent- of their 
rights, and, in so doing, to appeal to those. facts 
and principles, which, in the estimatiqn of the 
enlightened and impartial world, ought tô govern 
in the case. It is by this investigation that the 
Government of the United States has formed its 
opinion of their rights; and it is from a regard to 
justice, and motives of respect to His Catholic 
Majesty, that they are now made the subject of 
amicable discussion with his Government. Hav- 
ing made these remarks, we proceed in the pro- 
posed inquiry. 

We observe that your Exellency relies much 
in support of the pretensions of Spain, in the point 
in question, on the import of the term “ retrocede,” 


which is found in the treaty; that you consider | 


it as going far to decide the question in her favor. 
We cannot but express our surprise that such re- 
liance, or indeed that any, should be put on a term, 
-vague and equivocal, at best, which, it is easy to 
show, neither has, nor was intended to have, any 
influence in the question. If it were of any im- 
portance to analyze that term, it might be con- 
tended, that,as France once possessed that pro- 
vince, a cession of it back to her, by any Power 
who had obtained it of a third, was a retrocession 
of it. By ceding it back to France, the former 
proprietor, it would, in respect to her, be a retro- 
cession, although not one acre of it had been re- 
ceived of her by the Power making it; and it is 
very likely, under such circumstances, that such 
would have been the title of the treaty, or the 
phraseology ofthe article applicable to the subject. 


In the present case, all the territory which was | 


ceded back to France had belonged to her before. 
Nineteen-twentieths of it, supposing West Florida 
to'be a part, had been previously ceded by her to 
Spain, and that twentieth part had been ceded by 
Ker‘to another Power, to accommodate Spain, of 
whom Spain had obtained it. Was it not natural, 
then, when Spain ceded back this territory to 
France; that the term retrocession should be made 
useof? Had it been the object and studious en- 
deavor of the parties to characterize in the treaty 
the former propositions and transaction respecting 
_ the tertitory, and no more could have been intend- 
ed, it is not known how, even with the import 
annexed to the term by your Excellency, a more 


suitable or just one could have been adopted for the 
purpose. But, as already observed, this term is of 
no real importance in the case, nor was it intended 
to have any by the parties, in the sense alluded to, 
as is perfectly evident by the other parts of the 
article. We find in it three distinct members or 
clauses, which were introduced for the express 
purpose of explaining what was intended to be 
done. By these, is fully and accurately defined 
what proportion of that province should be trans- 
ferred to France, and what other proportion of it 
should be exempted from the operation of the 
treaty. Ifit had been intended that the term “ re- 
trocede” should be understood in the sense insisted 
on by your Excellency, it is presumable that none 
others would have been used, since, not being ne- 
cessary to illustrate, they could only serve to ob- 
scure and perplex. The introduction, there, of 
other clauses, plainly proves that that term was 
not to be relied on as expounding the object of the 
parties, but that those clauses were to do it. It 
will not be denied, that, although the title of the 
treaty might be what it is said to be, under the term, 
“ retrocede” introduced in every page, andalthough 
Spain had never received one acre of the territory 
from France, she might, nevertheless, by suitable 
operative clauses, convey and transfer to France 
all that portion of Louisiana which she possessed, 
if she was so disposed. It is by the operative clauses 
of every article in each, that their meaning is ex- 
pounded. It is to them that we must respectively 


| refer, in the present instance, for the intention of 


the parties in that of St. Ildefonso, and the extent 
of the rights of the United States acquired under 
It. 

By the first clause of the third article of the 
Treaty of St. Ildefonso, Spain cedes to France the 
Province of Louisiana—* such as it is in the hands 
of Spain.” Itis to be observed, that the reference 
here made to that Province was in its integral 
state—that is, while in the possession of France— 
and of course prior to the cession made of it by 
her in 1763, as will be more fully seen by the next 
clause. The simple question then on this clause 
is. What portion of Louisiana was in the hands 
of Spain when the Treaty of St. Ildefonso was 
formed? All that portion, be it what it might, 
was clearly and positively comprised in the ces- 
sion, and transferred to France; all that portion, 
be it what it might, not in the bands of Spain, 
was as clearly and positively excluded from it. 
This isthe plain and obvious import of the clause— 
indeed it admits of none other—by adhering to 
which, everything of an absurd and odious tend- 
ency is avoided, simplicity in the construction is 
preserved, and (what is of equal importance) the 
integrity and fair intentions of the parties are man- 
ifested. All that portion of Louisiana, according 
to its ancient limits, which lies eastward of the 
Mississippi. from the 31st degree of north latitude 
to the northern limits of the United States, had 
been ceded by the treaty of 1763 to Great Britain, 
to which France, Spain, and Portugal, were par- 
ties, and afterwards confirmed by her to those 
States at the close of the war of their revolution 
in 1783, to which France by her treaty with those 
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States -ia1773° had already renewed her special 
sanetion,-as did Spain afterwards by her treaty in 
1795>with:the„addition of the right of deposit at 
New Orleans.: It would therefore have been highly 
improper in the pariies to the Treaty of St. Ide- 
fonso to have. formed it in such manner as to have 
admitted the cession to have applied by any pos- 
sible construction to-any part of the territory or 
rights: belonging toit. Accordingly we find, by 
the clear and obvious import of the article, that 
such a construction is altogether and absolutely 
precluded, and by terms the most suitable and ju- 
dicious that could have been selected. We find, 
also, that the article is equally clear and explicit 
as.to the position of the Province which it was 
intended:tocede. By ceding that portion, and that 
only, which was in her hands, Spain did what she 
had a right. to do, and no more, of which a very 
distinct idea was conveyed in both respects. She 
excepted from the cession all the territory above 
described, which of right ought to have been ex- 
cepted::She: comprised in it all that she hada 
right ‘to. cede, including of course (as being her 
property, and.in her hands) West Florida. 

«In the second clause the cession is further ex- 
‘plained and confirmed in the following terms: 
“Such as it was when France possessed it;” by 
which a clear and explicit reference is made to 
the Province, at a period preceding the treaty of 
1763;::;when France possessed the whole. 
clause. would.of course.have.been. understood to 
have:comprised; the whole, had no part: been spe- 
cially excepted: from the cession.. But we have 
already seen that. by the operation of the first 
clause all: that portion of the Province, according 
to its ancient, limits as known before the treaty of 
1763, now belonging to the United States, was 
clearly excepted from it. In every other respect, 
however, its operation is uncontrolled. It cer- 
tainly comprises all that part which was then in 
the possession of Spain, from whatever Power or 
by whatever means obtained. By:referring toit 
at-an' epoch anterior to the treaty of 1763—that 
is, when.-France possessed it—it was obviously 
the intention of the parties to reject all idea of sub- 
sequent. divisions, modifications, or applications, 
by-either of the Powers who were since possessed 
of it. It was well known that Great Britain had 
called that portion which was ceded to her by the 
treaty of 1763, West Florida; and it was proba- 
ble that Spain might have called some other por- 
tion of it adjoifing Mexico by some other name. 
Hence it was. possible, if by any construction an 
allusion-to the Province had been admitted at any 
period after 1763, that these distinctions and terms 
might: have created some embarrassment in the 
meaning. To avoid that danger, it was deemed 
advisable to go back to an anterior epoch, and 
thereby put‘ them entirely out of the question. 
This clause, then, shows still more clearly that it 
was the intention of the parties to include West 
Florida in the cession, since, by taking them to- 
gether, and giving to each and both their just con- 
struction, it is impossible to mistake their mean- 
ing. By the first, all that portion of Louisiana 
which was in the hands of Spain was transferred 


This . 


to France; but as it was possible, for reasons just 
mentioned, that-doubts might arise whether West 
Florida was comprised in the cession, by this it is 
expressly declared that no part of the Province in 
the hands of Spain, which France had ever pos- 
sessed, should be exempted from it. 
By the third clause of thearticle, the cession of 
the province-.is declared to be in an extent “ such 
as it ought to be after the treaties passed, subse- 
quently, between Spain and other Powers.” The 
treaties referred to here are, that between Great 
Britain and Spain, in 1783, whereby West Flori- 
da was ceded to the latter; and that between 
Spain and the United States, in 1795, whereby 
the boundary adopted in their treaty with Great 
Britain, with the right to the free navigation of 
the Mississippi, and of deposit at New Orleans, 
were established. What, then, is the effect of this 
third clause? To us, nothing can be more simple 
or intelligible. We will first examine it in refer- 
ence to the first treaty, which alone creates the 
difficulty. By that, Spain became possessed of a 
portion of the province of Louisiana, which she 
had not acquired of France; by means whereof, 
such addition is brought within the scope of the 
two first clauses, already noticed, and is transfer- 
red by them to France. It is brought within the 
scope of the first, because “it is in the hands of 
Spain.” It is brought within the scope of the 
second, because it is a part of the province, “such 
as it was when France possessed it;” and, by the 
terms of this last or third clause, it is expressly 
designated as a portion of the territory which it 
was intended to cede, by that treaty, to France. 
If we examine impartially the import of these 
| terms, we shall find that it is impossible to give 
| them any other rational interpretation in reference 
| to this object. The termsare, “such as it ought to 
be after the treaties passed, subsequently, between 
Spain and other Powers.” This portion having 
been a part of the province when France possess- 
ed it, and.being now, by the Treaty of 1783, vested 
in the hands of the same Power, who held every 
other part, not expressly exempted from it as be- 
longing to and secured to the United States, by 
many treaties, as already stated, ought to be con- 
sidered as a part of it again. Had Spain pos- 
sessed and ceded that portion of Louisiana to 
Great Britain by the Treaty of 1783, or at any time 
before that of St. Ildefonso, this clause would have 
exempted it from the cession, as would both the 
others. Being out of the possession of Spain, those 
clauses could not have operated on it; and, being 
ceded by Spain to another Power, in a treaty 
passed subsequently, that is, after 1763, the cession 
would have been sanctioned by this clause. But 
Spain did not cede that territory to Great Britain ; 
on the contrary, she acquired it of her; and it is 
inconceivable to us, how that acquisition, which 
brought it into her possession, and subjected it to 
the control of the two first clauses, should be sup- 
posed to have exempted it from such control; 
how a treaty which enlarged the limits of the 
province in her hands, without producing any 
other effect, should be construed as lessening the 
extent of the cession. The reference made by. 
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this clause to the Treaty of 1783, must be consid- 
ered as intended to produce an effect in the pres- 
ent one, correspondent with the spirit of that of 
1783. It would be strange, indeed, if it counter- 
acted that spirit, and produced an opposite effect. 
And in judging of the effect which it was thus in- 
tended to produce, not only the spirit of that treaty 
is to be regarded, but this clause must be con- 
strued in connexion with the preceding ones, so 
as to give them their just effect also. It is a well 
known rule in the construction of treaties, that 
“the interpretation ought to be made in such a 
manner that all the parts appear consonant with 
each other; that what follows agrees with what 
went before, at least, if it does not manifestly ap- 
pear that, by the last clause, something was 
changed that went before.” If we apply this rule 
to the present case, the conclusion is unavoidable, 
since, by the construction we contend for, all the 
clauses have their just import, are consonant to 
each other, unite in the same object, and produce 
the same effect; which is to show that it was the 
intention of the parties to comprise West Florida 
in the cession. 

. With respect to the effect of this.clause on the 
other treaty referred to in it. to wit, that of 1795, 
between the United States and Spain, it is obvi- 
ous that it was the intention of the parties to se- 
cure to those States, in the hands of the new pro- 
prietor, the rights which they had acquired on that 
territory by that treaty. It was, it is true, impos- 
sible for those parties, or any others, in any treaty 
between them, to destroy the rights of a third one. 
It was, nevertheless, very proper dnd honorable 
in them to insert a provision in this, for the secu- 
rity of those rights. Having thus examined care- 
fully and impartially the third article óf the Trea- 
y of St. lidefonso, under which France ceded to 
the United States the province of Louisiana, and, 
as we presume, proved incontestably, by a just 
construction of the several clauses, that West 
Florida was a part of the cession, we will now 
proceed to notice some. of the other remarks of 
your Excellency which merit a more particular 
attention. 

Your Excellency observes that, as the territory 
in question, to wit: that lying between the river 
Iberville and the Perdido, was called by Great 
Britain West Florida, after it was ceded to her 
by the treaty of 1763, and as that name had been 
preserved to it by His Catholic Majesty in the 
title to his Governor at the Havana, since it came 
into the hands of Spain, it cannot be considered as 
comprised in the cession to France by the Treaty 
of St. Ildefonso. But we have already shown, 
and we presume satisfactorily, that that objection 
is altogether unfounded, supposing the fact as 
thus stated to be correct in both cases; though it 
4s. proper to observe, that we had understood that 
‘the territory in question had been governed asa 
part of Louisiana after the treaty of 1783. Be 
“that; however, as it may, it is proved, by refer- 

ring to Louisiana at a period when it was pos- 

sessed by. France to characterize the cession made, 

that it-was-an essential object of the two first 
_ clauses to get.rid of that objection, and that they 


have done so as effectually as if that division or 
name- had never existed. It was also observed, 
that any construction of those clauses which 
should comprise West Florida within the ces- 
sion, might, with equal propriety, be considered 
as applicable to all that portion of Louisiana 
which lies within the limits of the United States. 
We cannot perceive on what principle this re- 
mark is founded, since, as the facts are different, 
there is certainly no analogy in the cases. To 
support the doctrine, it ought to be shown, that 
West Florida is not in the possession of Spain, 
but of the United States or some other Power. 
We have shown, by a fair construction of the 
clauses, that it is by virtue of that portion of the 
province being in the possession of Spain, that it 
was comprised in the cession; and by virtue of 
the other portion of it that is, what belongs to 
the United States, being out of the possession of 
Spain, that it was excluded from it. 

Your Excelleney observes, also, that if it had 
been the intention of the parties to include West 
Florida in the cession, it would have been easy 
to have expressed it. We do not know that it 
would have been possible to have expressed it in 
a more clear manner than is done; we are satis- 
fied that other terms more comprehensive, and 
guarded in reference: to all the objects which it 
was proper the parties should have in view, more 
intelligible, less free from objection, and, at the 
same time, so concise, could not have been found. 
With strict propriety may we say, that if it had 
been the intention of the parties to exclude West 
Florida from the cession, it was very easy to have 
done it, and that the means were obvious, since 
it was only necessary to have stated that Spain 
retroceded to France that portion of Louisiana 
only which she had received from her. Had that 
been done, there would have been no occasion for 
the subsequent clauses, especially the two first, to 
explain the meaning of the parties, and define the 
extent of the cession. We might add that, if the 
case admitted of any doubt, which, however, we 
deny ; for, in our judgments, there never was a 
clearer one taken into consideration, from the na- 
ture of the transaction, that doubt ought to ope- 
rate against Spain, since it is a well-established 
doctrine of the law of nations, in the construc» 
tion of treaties, that in all cases of cessions or 
grants, “if the party making them fails to ex- 
plain himself clearly and plainly, it is the worse 
for him; he cannot be allowed to introduce sub- 
sequent restrictions which he has not expressed.” 
We do not, however, think that the present case 
admits of any doubt. 

We cannot suppose that the French prefect, M. 
Laussat, had any instructions from his Govern- 
ment by what limits he was to receive the Prov- 
ince of Louisiana from the officers of Spain, or 
that he had its orders to surrender it to the Uni- 
ted States by any of a definite nature. The opin- 
ion is founded on the treaty between the United 
States and France, by which the cession was 
made to those States, and in which no limits were 
defined, for the reasons stated in the commence- 
ment of this note. We entertain, as already ob- 
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served, a very high respect for His: Imperial Ma- 
jesty,and we-can never believe that he would, by 
anyact of his, be willing to invalidate any of the 
rights which the United States had acquired un- 
der that treaty. 

With respect to the opinion entertained by Mr. 
Ellicott. on this point, we have only to observe, 
that, although we believe him to be a good as- 
tronomer and geographer, we are far from con- 
sidering him inthe light of an able civilian. It 
is presumed that he ran the line between the 
United: States and Spain correctly, in the case 
alluded to, and that his charts may also be cor- 
rect; but .we-doubt if he ever read with atten- 
tion “either of the treaties on which the present 
question depends, or would be an able expounder 
of ‘them if he had. In making his book, which 
it appears he had completed before he was ac- 
quainted with the cession of Louisiana to the 
United States, or with the nature of that made 
by Spain to France, which was then for the first 
time known, it was natural that he should con- 
sult the old maps of the country, and regard the 
divisions that were made of it prior to that epoch, 
especially in conformity to the treaty of 1763. 
Under such circumstances, and in consideration 
that this question depends on treaties, your Ex- 
cellency will, we presume, see the evident impro- 
ptiety of paying that deference to Mr. Ellicot’s 
Opinion which you have been disposed to allow 
it. MES E . 
~ We have read, with much attention, your Ex- 
cellency’s note. of the 4th, on the subject of 
French spoliations’committed within the limits 
of Spain, and are sorry to find, that the opinions 
which ‘we respectively entertain on it are as re- 
mote from an accord as they were in the com- 
mencement. We have read with equal atten- 
tion your remarks on that of the suppression of 
the deposit at New Orleans, in which you do not 
seem. to assent to the ideas which we deemed 
justly applicable, and thought it our duty to ex- 
press, relative to that interesting and unexpected 
occurrence. Having said all that we have to 
observe on those points in our former notes, and 
having communicated fully our sentiments in 
this, as in that first presented, respecting the east- 
ern limits of Lonisiana, it remains that we should 
now proceed to the last topic depending between 
us, to wit: the western limits of that province. 
Having already had the honor to present our 
view of the rights of the United States on that 
point also, we shall: be happy to be favored with 
that of your Excellency on the same. 

We avail ourselves of this occasion to observe, 
that we received with much pleasure your Excel- 
lenecy’s note of the 28th ultimo, in reply to our 
remarks on that of the 16th, the purport of which 
was further confirmed in that of the 4th, since it 
gives us the very satisfactory assurance that it 
Was not your intention, by any expressions in 
that note, to convey the unfavorable sentiments 
in regard to our Government and country; which 
we had supposed it did. It was with much re- 


luctance that we communicated to your Excel- 


lency the impression which that note made on 


us, which we certainly should not have done had 
we not believed that it would have produced a 
similar one on our Government, on whom, we 
were persuaded, it was neither your wish nor in- 
tention to produce it. The frank and honorable 
explanation which you have given us in that ye- 
spect, is a full confirmation of what we had an- 
ticipated on that head, and an ample assurance 
that, whatever may be the result of this business. 
entrusted to us, we shall carry with us the senti- 
ments of that high respect and consideration for 
your character which it justly merits. 
We beg your Excellency to accept the assur- 
ance of our high consideration and respect. 
CHARLES PINCKNEY, 
JAMES MONROE. 


His Excellency Don Pedro Cevallos to Messrs. Mon- 
roe and Pinckney. 


Aransurz, March 14, 1805. 

GENTLEMEN: I have received your esteemed 
letter of the eighth, in which you are pleased to 
answer mine of the 24th ultimo, relative to the 
limits of Louisiana, and I cannot do less than im- 
mediately to reply to it. i 

I agree at once with your Excellencies, that 
treaties ought not to receive odious and absurd in- 
terpretations, which are capable of clear and simple 
ones, and that the intention of the parties ought 
to be collected from the whole context, and from 
each article: from these principles and mode of 
examination of the third article of the Treaty of 
St. Ildefonso, I deduce consequences from the same 
very different from those which your Excellencies 
have done. ' 

Your Excellencies believe to be of very little 
importance to the decision of the present question 
the word “ retrocede” or “ retrocession,” which is 
the title of the Treaty of St. Ildefonso, and is found 
in the said third article, and suppose it a term 
vague and equivocal, which has no influence on 
the question; and that, if it had been important 
to analyze it, it might be easily made to appear 
that with the expression “retrocede,” italso intend- 
ed to denote that West Florida, or a part of it, 
ought to return to France, although she had not 
ceded it to Spain. For my part, I cannot but be 
surprised that your Excellencies should consider 
vague. and indeterminate an expression which 
serves to denominate the treaty, whose title lite- 
rally copied is as follows: “ Traité préliminaire 
et secret entre, la république Francaise et Sa Ma- 
jeste Catholige, touchant ’agrandissement de Son 
Altesse Royale le Duc de Parma, en Italie, et la 
rétrocession de la Louisiane,” and which governs 
the whole proceeding, and is conspicuous in all 
the clauses of the third article of the said treaty. 
On a single reading of this article, there is no one 
but must know that, according togrammatical order 
and the common use of language and words, the 
words “to engage to retrocede” is the principal 
action of it,and this principal intention is conspic- 
uous through all the context and clauses of the ar- 
ticle; and that, although the following expressions 
may modify it, they can in no degree contradict 
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it without giving to the whole an absurd meaning, | epoch, or extent fixed, than that we should give so 
and as repugnant to common sense as to the most | much force to the doubtful epoch of the second 
simple rules of grammar and art of writing; nor į clause, as to make it destroy the clear and marked 
can it be said without discredit to the contract- | meaning of the expression “retrocede” in the first 
ing parties, that they should avail themselves of į clause “avec la même étendue.” Admitting the 
an expression vague and equivocal. and use it ex- | explanation of your Excellencies, the second clause 
actly in the most important article, and upon one į is in contradiction with the first; admitting mine, 
of the most interesting objects of the treaty ; and | both explain and combine simply, and prove that 
that, with a view to find such vague expressions, | Spain delivered Louisiana to France, with the 
they should select the word “retrocede,” having | same extent that it had in her handsin 1800; and 
athand the word “ cede,” which, followed-by other | as France possessed it when she delivered it to 
explicit clauses that might have been inserted, | Spain, but as neither in the one or other epoch 
would have explained with facility and precision | West Flogida made a part of Louisiana, the two 
the return of Louisiana to its former owner, and | clauses perfectly unite with each other, and both 
the cession of West Florida, if such had been the | with the principal action “ retrocede,” which gov- 
intention. ‘But it was no doubt the intention of | erns all the clauses of the article. 
the parties that the expression “retrocede,” which; The third clause, which your Excellencies sup» 
has given the name to the treaty, and serves to ex- | pose can also be brought as a proof that West 
press the principal design of the third article, should | Florida is included in the retrocession of Louisi- 
be marked with all the exactness and grammatical | ana made to France, is, to my understanding. a 
rigor. possible ; nor is it susceptible of doubt that | new proof of the contrary; it says: “et telle 
the expression “retrocede,” in its obvious and | qu’elle dût être après les traités passés entre Es- 
gramatical sense, means to cede to one what it | pagne et d’autres Puissances.” It is impossible 
has received from it. Your Excellencies ought | to make anything clearer than that the treaty did 
not, therefore, to think it extraordinary that I have | not alter anything in the treaties which Spain 
believed, and do believe, that this expression is of | had made with other Powers on this subject. 
the greatest consequence to the decision of the pre-| There were two, one of 1795 with the United 
sent question. | States, and one with England in 1783, by which 
The force it carries with it makes us see at once | Spain had acquired the territories to the eastward 
with what exactness and simplicity the other parts | of the Mississippi, not as Louisiana, but as Flor- 
of the article quadrate with it. If we set out from : ida, and, consequently, to be, as it ought to be, 
the beginning to give to the expression “retrocede” ' after this treaty, was with the exclusion of a ter- 
a meaning which it has not, it will not be extra- j ritory possessed by England as West Florida, 
ordinary if we find some embarrassment and diffi- | conquered by Spain as West Florida, and acquired 
culty to decipher the said article. It says, in the į irrevocably as West Florida by the treaty of 
first place, that it retrocedes Louisiana “avec la | 1783, and received, in each of these solemn acts, 
méme étendue qu’elle a entre Jes mains d’Espag- | a new qualification of its total separation from 
ne;” but this expression, in the mode in which; Louisiana, and of the limits which separate them. 
your Excellencies contrive it, appears absurd and! Your Excellencies contend that the treaty of 
contradictory. It is indubitable that Spain pos-; 1783 was a new incorporation of the said terri- 
sesses West Florida as Florida, not as Louisiana, | tory to Louisiana; but I do not see in the said 
and this act, founded on an authenticity the most | treaty of 1753 anything but a confirmation of 
notorious, is marked, in the Treaty of 1783 and: the right of conquest which His Majesty’s arms 
1795, in a manner which cannot be contradicted had made of an English province called West 
or admit of a doubt; consequently, Louisiana,: Florida; the cession which France had made to 
“avec laméme étendue” which it had in the hands; England of the said territory had been an alien- 
of Spain, is without West Florida, and to suppose | ation, perfect, irrevocable, and perpetual. The 
that the cession could have comprehended this territory became an English possession, and af- 
province, it was impossible to suppose it could be | terwards a Spanish one. That Spain, on the 
Louisiana, with the sameextent, without incurring other side, and by other titles. should have ac- 
apalpable contradiction. Your Excellencies know ; quired Louisiana. and that the two territories 
the force of this difficulty and wish to explain the should return to be united in the one hand, in 
first clause by the second, which says, “et qu’elle; which they were before united, does not import, 
avoit lorsque la France la possédoit.” But I ask, nor could itimport, a legal incorporation of them, 
has the second clause a fixed epoch, which deter- | because their titles and times of acquisition were 
mines the time when France had it? Certainly | different. Spain bad no Louisiana but what she 
not. Then the want of this fixed epoch alludes; received irom France, and it was undoubtedly 
tothe last time that France had it, that is, when | Florida she received from England. 
she delivered it to Spain; an expression the more; It is not conceivable or imaginable how the 
convenient, as in any other manner it will be! cession of a province or territory could occur 
contradictory with the first, which says, “avec | without mentioning or naming it, or that it could 
la méme étendue qu’elle a entre les mains d'Es- be made only by designating it with a name, 
pagne,” if it was with more, it could not be with | which, by the consent and notice of all the na- 
the same. It is more natural that a clause which | tions concerned, and th2 most authentic public 
has a fixed epoch, as the first has, should serve to , acts, it had lost many years ago. This territory 
clear up the sense of the second, which has no ; was called West Florida, and it was socalled au- 
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thentically, and by this name the contracting | necessary consequence, that France had violated 
parties: would have called it, had they imagined | their treaty with the United States, and that they 


it was comprehended in the cession; as it is an 
acknowledged principle that the territories they 
change or cede ought to be designated by the 
names they then officially have; nor can it be 
said that, by its entrance into the possession of 
Spain, it returned to its ancient state and name, | 
because all the public acts since its entrance into 
the possession of Spain, from the treaty of 1783, 
inclusive, have confirmed its separation from 
Louisiana, and its difference of name springing | 
fromthe difference of its title of acquisition ; af- 
‘tera separation so qualified, it was only an ex- i 
pressand positive stipulation: that could reunite 
it to Louisiana in its retrocession. Your Excel- 
lencies have attempted in your note to persuade | 
me that the treaty of 1783 reunited West Florida | 
to Louisiana anew, attributing it to the motive 
which made France cede to England, in 1763. 
the territory to the east of the Mississippi, and 
this motive, your Excellencies say, was to favor | 
Spain. But,on my part, I cannot agree to this. | 
France ceded this territory because she felt it her 
interest to do so, or was obliged to do so; but, 
this is of no importance, for, be the motive what ! 
it may, the cession cannot be considered less than | 
an effectual, irrevocable, and perpetual alienation, į 
with all the consequences which were- to make | 
West Florida an English possession. Being so, | 
Spain could’conquer, acquire, and receive it from | 
England, having this original and just title to it; | 
and this alone is all she requires to make it her 
property’in every. sense of the word, and as inde- į 
endent of Louisiana as it was in the hands of 
gland. : ag | 
~ It results from this, that the contracting parties į 
had no intention to Include West Florida in the 
treaty of St. Ildefonso; this is the more confirmed, ! 
if we recollect that France could not do it, nor 
could she stipulate for the acquisition of any ter- į 
ritory to the éastward of the Mississippi, without 
the consent of the United States, as she had | 
obliged herself to this by an express stipulation | 
contained in the sixth article of her treaty with | 
the United States; which article says: “Le Roi 
trés.Chrétien renonce à posséder jamois les Ber- 
mudes, ni aucune des parties du continent de 
Amérique Septentrionale, qui, avant le traité, 
de Paris de 1763, ou en vertu de ce traité, ont été, 
réconnues appartenir à la couronne de la Grand 
Bretagne.” It is to be seen from this, that France | 
could not (if the United States did not consent, | 
when she had bound herself by this treaty) ac- | 
quire West Florida, which, by the treaty of 1763, | 
belonged to the Crown of Great Britain. If in} 
the treaty of St. Ildefonso, France had intended 
or proposed to acquire West Florida, it is clear | 
she could not do so without the consent of the | 
United States, and that this consent ought to pre- | 
cede all other «stipulations; on the contrary, if 
France should have infringed the rights of the | 
United States, which can in no manner be sup- 
posed, it would not be decorous in the United 
States to give to the treaty of St. Ildefonso an 
interpretation, from which it must result, as a 


founded their right to West Florida on this 
violation. 

The opinion of the astronomer and geographer 
Ellicot, which is so exactly conformable to the 
ideas I have just stated, and whose concluding 
expressions I transmitted you in my letter of the 
24th, is of very great weight and consideration on 
this subject. I do not suppose it, as your Excel- 
lencies do, a question for a lawyer or civilian ; it 
is, in its whole extent, entirely geographical; it 
only treats of the question, whether the territory 
to the east of the Mississippi, at the time of the 
retrocession, was Louisiana or West Florida. 
What person more proper to give an opinion on 
this subject than the one who has merited to be 
employed by the United States, in fixing the 


| limits of the very territory he treats about? It is 


dishonoring his talents to say that he had not’ with 
him the maps, both ancient and modern, of the 
said territory, and the most authentic documents 
respecting it; and using. as he does, the expres- 
sions I copied for your Excellencies in my letter 
of the 24th ultimo, after he knew of the acquisi- 
tion of Louisiana by the United States, leaves no 
doubt that his love of truth and justice forced 
from him this sincere confession of the incontest- 
able right of Spain to the territory of West 
Florida. 

But all further reflections are unnecessary upon 
this subject, when it is considered that the Treaty 
of St. Ildefonso was a contract between France 
and Spain, and that, of consequence, on whatever 
point of it (however it might appear doubtful) on 
which France and Spain are agreed in their un- 
derstanding and explanation of it, this uniformity 
of understanding has as much force as the most 
explicit and determinate stipulation, because no 


| one can know as well as the contracting parties 


what the one was to cede, and the other to re- 
ceive. The United States, who have succeeded 
to the right of France, can have no other right or 
claim than that which France supposed she had. 
France has been, and is now, persuaded that, by 
the treaty of retrocession, she neither did nor had 
any intention to acquire West Florida. The 
prefect Laussat, charged to carry the treaty into 
effect, instructed perfectly in its contents, and be- 
ing depositary of the intention of his Government, 


| was satisfied of the manner in which it was car- 


ried into execution, without being put into pos- 
session of West Florida; which act leaves no 
doubt of the manner in which France understood 
the Treaty of St. Udefonso should be executed. 
But if your Excellencies should still consider this 
as insufficient proof, will you permit me to send 
you a copy of a declaration the most positive 
which can be imagined, in which the Govern- 
ment of France declares that it never thought of 
acquiring territory to the eastward of the Missis- 
sippi by the Treaty of St. Ildefonso, much less 


i has ceded it, or could cede it to the United States, 


The Minister of Foreign Relations of France has 
written upon this subject, on the 30th August 
last, to His Majesty’s Ambassador in Paris, and 
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in his letter are the following remarkable expres- 
sions: “ Les limites orientales de la Louisiane 
sont indiquées par le cours du Mississippi, et en- 
suite par la rivière d’Iberville,le lac Pontchartrain, 
et le las Maurepas: C’est a cette ligne de demar- 
cation que se termina le territoire cédé par PEs- 
pagne à la France, en vertu traité de 30 Ventose, 
an 9. La France n’auroit rien démandé à PEs- 
pagne au dela de cette limite ; et comme elle ma 
fait que substituer les Etats Unis aux droits qu’elle 
avoit acquis, ils ne peuvent pas exiger del’Espagne | 
une cession de territoire plus étendue, à moins que 
cette concession ne soit négociée et stipulee en- 
treux et Espagne par quelque convention ul- 
térieure.” i 

These expressions are so determinate and clear, 
as not to permit me to make any further reflec- 


We beg your Excellency to accept the assur- 
ance of our profound consideration and respect, 
CHARLES PINCKNEY. 
JAMES MONROE. 


Messrs. Pinckney and Monroe to Mr. Cevallos. 

: Aransuez, March 30, 1805. 

The undersigned, Ministers Plenipotentiary and 
Envoys Extraordinary of the United States of 
America, have the honor to inform His Excel- 
lency Don Pedro Cevallos, that the length of 
time since their last note to his Excellency, to 
which no answer has been given, induces them 
to suspect that his silence is intended as an inti- 
mation of his desire that the negotiation should 
cease. They are sorry to add that the spirit with 


tions on them, persuaded that the simply reading | Which the friendly advances and overtures of their 
. . . . Fipa ` 

them is sufficient for the conviction, that, as Spain Govern ment have been received, would leave no 

did not think of ceding, nor France of acquiring, | doubt in their minds on this point, if his Excel- 

West Florida by the Treaty of St. Ildefonso, it is | lency had not given them reason to expect, by 

clear that the United States, who have succeeded | his note of the 4th instant, some propositions, on 


to the right of France, could not acquire that 
which she supposed did not belong to her, and 
which she has declared she did not acquire, nor 
think of acquiring. This point appears to me so 
little susceptible of doubt after what I have said, 


his part, for the fair and equitable adjustment of 
the differences subsisting between their Govern- 
ments. Having completely fulfilled the orders of 
the President, in proving, by their communica- 
tions, and by the time they have attended his Ex- 


and had the honor-to say to your Excellencies in | c¢llency’s propositions, the justice and modera- 
my note of the 24th ult., to whose contents I again | tion of his views, as of his friendly disposition and 
refer you, that I am confident the justice and | high respect for His Catholic Majesty, it remains 
well established good faith of the United States | that they should not be unmindiul of what they 
will acknowledge that they cannot found any | Owe to the Government and country, which they 
tight to West Florida from the Treaty of St. | have the honor to represent. It neither comports 
Ildefonso. i | with the object of the present mission, nor its du- 
In concluding this letter, I cannot but declare | ties, to continue the negotiation longer than it 
my satisfaction to your Excellencies, that I see, furnishes a well founded expectation that the 
by yours of the 8th, you are persuaded of my un- just and friendly policy which produced it, on 
alterable sentiments of respect and consideration | the part of the United States, is cherished with 
for the United States, and also of my constant | the same views by His Catholic Majesty. Under 
esteem for and wish to please your Excellencies, | Such circumstances, the undersigned consider it 
which I now have the honor again to renew; their duty to request of his Excellency informa- 
praying God to guard your lives many years. | tion whether it is his desire to terminate the ne- 
PEDRO CEVALLOS gotiation on the point it now rests. In case it is, 
* | they think proper, in expressing their regret at the 
=a | result, to add, that they shall not hesitate promptly 
Messrs. Pinckney and Monroe to His Excellency Don | t0 comply with it. But if it is still his Excel- 
Pedro Cevallos. 2 |leney’s desire to continue the negotiation, they 
R have to request that he will be so obliging as to 
Aransuez, March 16, 1805. | give them the sentiments of His Majesty’s Gov- 
Sır: We had the honor to receive yesterday | ernment respecting the western limits of Louis- 
your esteemed note of the 14th, and are sorry iana, and that he will also accompany it with 
to find that we still continue so distant in our ; such propositions as he may think proper to make 
opinions upon the subject of it. for the adjustment of the very important and in- 
In our last, we gave your Excellency so fully | teresting concerns between the two nations. 
the view which our Government entertains of the | The undersigned have the honor to offer to. &c. 
right of the United States to West Florida, and CHARLES PINCKNEY. 
are still so firmly persuaded of their undoubted | JAMES MONROE. 
right to the same, that we think it unnecessary to | ERREA 
; t 
POU a A betwenn we l Mr. Cevallos to Messrs. Pinckney and Monroe. 
having been discussed at length, and having been | 
favored with your Excellency’s opinion on each | 
of them, except the western limits of Louisiana, 
we now take the liberty to request you to furnish 


us with the same, in answer to our communica- 
tion on that subject. 


Aransvez, March 31, 1805. 
GENTLEMEN: I have received your esteemed 
| favor of yesterday, in which you were pleased to 
(inform me that the delay of my answer to your 
favor of the 15th has made you suppose it was, 
perhaps, the disposition of this Government to put 
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an end to the negotiation in its present state. 
answer, it is my daty to inform your Excellen- 
cies that it has always been the disposition of this 
Government to continue, until concluded, a ne- 
gotiation which has for its object a termination of 
the discussions that exist between the two coun- 
tries; examining, first, each controverted point, 
and'endeavoring to fix. as far as possible, the rights 
of each country; to begin, afterwards, the nego- 
tiations that: may be convenient to both; that, 
with this view, aid according to this plan, we 
have examined and discussed the greatest part of 
the said points. There is now remaining to treat 
only respecting the western limits of Louisiana, 
on which point I promised to transmit to your 
Excellencies the opinion of this Government with 
the greatest possible despatch, as I have already 
assured you; being very sorry that my many in- 
dispensable avocations, and the attention which 
a subject of this nature requires, have not yet per- 
mitted me to execute it, and that your Excellen- 
cies should have interpreted my silence since as a 
wish to put an end unreasonably to the negotiation. 

With demonstrations of my sincere respects, I 
renew to your Excellencies, &c. 

PEDRO CEVALLOS, 


‘Mr. Monroe to His Excellency Don Pedro Cevallos. 
l Aranjuez, April 3, 1805. 

. Mr. Monroe presents his compliments to His 
Excellency Don Pedro Cevallos, and requests that 
he will appoint some day and hour convenient to 
his Excellency, when he shall have the honor of 
a conference. ~ 

Mr. Monroe repeats to his Excellency the as- 
surance of his high consideration and esteem. 


Messrs. Monroe and Pinckney to Mr. Cevallos. 


Aransuez, April 9, 1805. 
The undersigned, Ministers Plenipotentiary and 
Envoys Extraordinary of the United States of 
America, have the honor to inform his Excellency 
Don Pedro Cevallos that they consider his omis- 
sion to answer their notes relative to the western 
limits of Louisiana, for so long a term, with his 
refusal to accept their propositions of the 28th 
January, or to propose any others in their stead, 
for the amicable adjustment of the differences be- 
tween the United States and Spain, as having 
evinced the sentiments of His Majesty’s Govern- 
ment on that interesting subject, in terms too 
strong to be misunderstood. By refusing to an- 
swer ‘propositions until a discussion was ended, 
in the mode which his Excellency thought proper 
to pursue, and declining to bring it to an end, even 
in that mode, within the term which naturally 
belonged to it, the indisposition of his Govern- 
ment to such an adjustment is as strongly de- 
clared as if it was announced to them in form. 
They think proper to add, that, by exacting of 
them in the commencement a discussion in that 
very dilatory mode, they had even then antici- 
pated unfavorably of the result. To their propo- 
sitions, which embraced every object in a frank 
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and explicit manner, they had expected a corres- 
pondent answer. In discharge, however, of this 
great trust confided to them by their Government, 
they were resolved to keep in mind, and to fulfil, 
in the best manner they could, all its duties, 
among which they considered it an important one 
not to fail in any circumstance of respect which 
was due to His Majesty or his Ministry. On that 
principle they entered into the discussion in the 
manner proposed by his Excellency, although it 
was contrary to their inclination, to their judg- 
ment of what was proper in such a case, and to 
what was agreed between them in their first in- 
terview. They did so, in the presumption that 
the discussion would be of but short duration; 
that it would not consume more than a few weeks 
before they reached its object; and that a conelu- 
sion of the negotiation afterwards, in one mode 
or-other, would require a still shorter time. They 
well knew that the subject had been long before 
His Majesty’s Government; that every part had 
been acted on by it, and was, of course, well un- 
derstood ; they were aware, also, that the extra- 
ordinary mission, which the President had ap- 
pointed to His Catholic Majesty, had been an- 
nounced to him, and been sometime expected by 
his Ministry. Under these circumstances, the 
undersigned could‘ not doubt that His Majesty’s 
Government would be prepared to-meet that mis- 
sion on every point, and to terminate it with the 
utmost promptitude. What, however, has been 
the result, and how has their accommodating 
spirit been requited ? If the first indications were 
unfavorable, they have been fully confirmed since. 
The United States will be astonished to learn in 
what manner the friendly advances and liberal 
overtures of their Government have been received ; 
that, after exacting from their Ministers a form 
of discussion which tended unavoidably to delay, 
His Majesty’s Ministers had ceased .at length to 
discuss at all. 

The undersigned have thought proper to com- 
municate to his Excellency their sentiments of 
what has passed with that frankness which the 
nature of the subject requires, and which is due 
to the Government and country they have the 
honor to represent. In conformity with those 
sentiments of the conduct of His Majesty’s Gov- 
ernment towards the United States, at a period 
which, under existing circumstances, is made sig- 
nal by the proof which the President has fur- 
nished of his strong desire to preserve the rela- 
tions of friendship between the United States and 
Spain, it might be expected that, considering the 
negotiation as thereby terminated, as in truth it 
essentially is, they would take the step which is 
incident to that state of things, and that Mr. Mon- 
roe, retiring from Spain, would repair to his sta- 
tion at London. It is, perhaps, their duty to take 
that stepat thistime. They are, however, willing 
to make one further effort to accomplish the ob- 
jects of the mission, and to adda new and solemn 
proof to those which already exist, that its fail- 
ure, should such be the case, shall in no respect 
be attributable to their Government or themselves. 

With this view, whose just and friendly charac- 
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ter will, they presume, be duly appreciated, the 
undersigned have the honor to inform his Excel- 
lency that they shall still remain in Aranjuez a 
reasonable time, to receive from him such propo- 
sitions, on the part of His Catholic Majesty, for 
the amicable adjustment of all subsisting differ- 
ences, and other objects of interest depending be- 
tween the United States and Spain, as he may 
think proper to propose. With such propositions, 
should any be made, they will be happy to receive | 
any illustration of them, which his Excellency | 
may be disposed to give. Butit is proper to add, | 
that they consider it incompatible with their duty | 
to proceed in the discussion of the subject, or any | 
part of it, until those propositions, which are again 
invited, are presented to them; that they cannot | 
view his continuing to withhold them in any 
other light than as an explicit declaration that | 
the further pursuit of the object of their mission | 
is unacceptable to His Majesty. It may, indeed, | 
be thought that, after having possessed his Excel- 
leñcy with the propositions of their Government, 
they compromitted its character, by proceeding in 
the discussion in any mode, before they received his 
in return. To that proceeding they were prompted 
by a spirit of conciliation, which may justify it to 
a certain stage. Should they, however, persist in 
it after what has passed, they would forfeit all 
claim to that apology. 

In inviting again propositions of His Majesty | 
for the amicable adjustment of the points depend- | 
ing between the two nations, the undersigned | 
have the honor to repeat to his Excellency the; 
assurance that they. will receive them with the | 
high consideration which is justly due to them. | 
The sentiments of the Government of Frauce | 
have been communicated on two points, which | 
grow out of the treaties between the United States | 
and that Power. The sentiments of one party to; 
a treaty, as is well known, cannot affect the rights | 
of the other, in points which arise between the | 
parties themselves, much less in those which have : 
reference to a third Power unconnected with it; | 
nor ought they to influence. its judgment, if the | 
other party is an independent Power, as the Uni- | 
ted States are. i 


This principle, which is inva- | 
riable, is more especially sound in the cases re- | 
ferred to, for the reasons which have been here- ; 
tofore given. The sentiments, however, of His ; 
Majesty the Emperor of France, on those or any | 
other points in which the United States are in: 
terested, especially such as grow out of their trea- | 
ties, are entitled to much consideration on their 
part. The undersigned have not failed to bestow | 
it on those, which have been communicated to 
them by his Excellency, as has been shown by 
their replies; they shall also be ready to show it 
inthe treaty which they are desirous of forming | 
with His Catholic Majesty, so far as a due regard | 


to the rights of the United States and their indis-j 


pensable duty will permit. The propositions which 

the undersigned had the honor to present to his! 
Excellency on the 28th January last, which em- 
brace. the whole subject, are, in their judgment, | 


ordered them to propose; they are such as he ex- 
| pects that His Catholic Majesty, from his known 
| regard to. justice, will not hesitate to adopt. They 


i 


| think proper, however, to add, that, in receiving 
| the propositions which His Majesty may make 
| for the amicable adjustment of those important 
| concerns between the two countries, should any 
' be made, and a difference in opinion appear on 
| any point, they are disposed to do everything to 
conciliate an agreement which their instructions 
will permit. It is the sincere desire of their Gov- 
ernment to adjust amicably, at this time, with His 
Catholic Majesty, all these high concerns, in a 
firm belief that the interest of both countries 
would be essentially promoted by that result. To 
accomplish it, the undersigned will omit nothing 
on their part which it is in their power to do. 
The undersigned have the honor to inform his 
Excellency that they expect an early answer to 
this communication, and that by it will their fu- 
ture conduct be governed. They consider the 
negotiation as essentially terminated by what has 
already occurred; and, if they pursue it, it will 
be only on the proof of such a disposition on the 
part of His Majesty’s Government as shall con- 
vince them, that there`is just cause to conclude 
that it will terminate to the satisfaction of the 
United States. Having acquitted, themselves, in 
every particular, to what was due to the just, the 
pacific and friendly policy of their Government, 
it remains that they should not be unmindful of 
what they owe to its honor, its character, and its 
rights. If His Majesty is disposed to adjust these 
important concerns, by an amicable arrangement 
between the two nations, on fair and equal terms, 
it may be easily and speedily done. Each party 
knows its rights, its interests, and how much it 
ought to concede, in a spirit of conciliation, to 
accomplish the objects of the negotiation. The 
undersigned feel the force of that sentiment, and 
will not fail to respect it. “Should His Majesty’s 


; Government, however, think proper to invite an- 


other issue, on it will the responsibility rest for 
the consequences. The United States are not 
unprepared for or unequal to any crisis which 
may occur. The energy which they have shown 
on former occasions, and the firmness of their past 
career, must prove that, in submitting with un- 
exampled patience to the injuries of which they 
complain, and cherishing with sincerity the rela- 
tions of friendship with His Catholic Majesty, no 
unmanly or unworthy motive has influenced their 


: conduct. 


The undersigned request, &c. 


CHARLES PINCKNEY, 
JAMES MONROE, 


Mr. Cevallos to Messrs. Monroe and Pinckney. 


Aransuez, April 9, 1805. 
GENTLEMEN: In my letters of the 21st Febru- 
ary and 14th March, I had the honor to explain to 


your Excellencies the incontrovertible reasons on 
> 2 ; nt,! which His Majesty founded his right to West 
founded, in every particular, in the strictest prin- | Florida. 


Ishowed to your Excellencies, among 


ciples of justice; they are such as the President | other things, that the United States could not pre- 
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fore right, nor tomore extent of territory, 
Prance had acquired by the Treaty of St. 
Tldefenso; and- that, confessing as France con- 
fessed,'that’she had not acquired, or thought of 
acquiring by the said treaty, territory eastward of 
the Iberville, neither could she transmit to the 
United States any right over it. 
Besides what Ivhave said in the said notes, I 
consider it as indispensable to.hand to your Excel- 
leirciés the’ adjoined copy of a note which the 
Minister of Exterior Relations has addressed to 
hargé des‘Affaires. of His Majesty at Paris, 
ate-of the 26th. ultimo, showing, in the 
I vositive terms, that Fratice neither acquired 
any‘territory: to the east of the river Iberville, nor 
transmitted any. to the United States ; which dec- 
Jaration ought, in ‘my opinion, to remove the most 
remote idea of ‘doubt upon the subject, as very 
pointedly observes the Minister of Foreign Rela- 
tions of France, “faire connoître les droits que la 
Fiance avoit acquiré, c’est indiquer l'étendue et 
Jés limites de ceux qu'elle a transmis au Gouv- 
ernement Federal.” 
©- It not being possible, in my opinion, to contra- 
dict the evidence of this proof in favor of the 
rights of His Majesty over West Florida, it will 
be conformable to the good faith of both Govern- 
ments, and contribute very much to facilitate the 
course of the present negotiation, that it should 
þé considered ‘as established between us, and as 
indubitablé that the United States have not ac- 
quired any right to West Florida. Being about 
to enter immediately into the examination of the 
western limits of Louisiana, it cannot doless than 
eitibarrass the course of discussion to leave behind 
and still depending a point which has been proved 
to demonstration. The acknowledgment of the 
right of His Majesty over West Florida, by the 
American Government, which is not more than 
an act of rigorous justice on their part, will facil- 
itate and simplify very much the course of a ne- 
paa nen: which has for its foundation the good 
aith of both Governments, and their wish to ter- 
minate their differences. a f 

I renew to:your Excellencies the testimony of 
my distingtiished consideration, &c. 

g ` PEDRO CEVALLOS. 

P:S., After writing and signing this, I received 
the esteemed letter of your Excellencies of yes- 
terday, to which T will answer as soon as possible. 


M. le Chevalier de Santivanes. 


Paris, 5th Germinal, year 13, 

Sin: Ihave received the letter which you did 
me the honor'to address to me on the fourteenth 
of March, which particularly relates to the limits 
of Louisiana on the side of West Florida. 

This question cannot become the object of a se- 
yious discussion between Spain and the United 
States, ifa view is taken of the clauses of the 
treaties of cession which have successively trans- 
ferred Louisiana to France and to the Americans. 
- Spain retroceded to France the territory only 
which she had received from her. The rights of 


“M. Talleyrand to 


France have since been passed to the United 
States, and it was only with the same extent that 


she had acquired them. 


This principle has been constantly pursued by 
His Imperial Majesty equally toward the Court 
of Spain and the Federal Government. His Ma- 
jesty having no pretensions but to the territory 
situated to the west of the Mississippi and of the 
river Iberville, he had not authorized his Com- 
missary at New Orleans to take possession of any 
other Province, and he did not cede any other to 
the United States. 

His Imperial Majesty has repeatedly authorized 
me to make the declaration, and I have repeatedly 
addressed it in his name.to the Ministers Plenipo- 
tentiary to the United States accredited near him 
by the Federal Government. His Majesty per- 
suades himself that this frank exposition of facts 
ought to be sufficient to prevent any difference 
between Spain and the United States relative to 
the demarcation between the United States and 
the Floridas. To make known the rights which 
France had acquired, is to indicate the extent and 
the limits of those she transmitted to the Federal 
Government. 

Accept, sir, the assurances, &c. 

CH. MAU. TALLEYRAND. 


— 


Messrs. Monroe and Pinckney to Mr. Cevallos. 


Aransuez, April 12, 1805. 

Sin: We have the honor to acknowledge the 
receipt of your Excellency’s note of the 9th, with 
an extract of one from the Minister of Foreign 
Relations of France to the Chargé des Affaires of 
Spain, relative to the eastern limits of Louisiana. 

Having had the honor to inform your Excellen- 
cy, in our note of the 9th, that we considered the 
negotiation as essentially terminated by the dis- 
position which His Majesty had shown, and the 
part it had‘acted in it, and that we deemed it in- 
compatible with our duty to proceed in the dis- 
cussion of the subject, or any part thereof, until 
we were furnished with His Majesty’s proposi- 
tions for the adjustment of the whole business, we 
have only to refer, in reply to this communication 
of your Excellency, to what was stated in that 
note on the most solid reasons. As soon as your 
Excellency complies with that request, we shall 
endeavor, by all the means in our power, in the 
sentiments expressed in that note, to manifest the 
high respect of the United States for His Majesty 
the Emperor of France, and their disposition to 
conciliate, in the treaty they are desirous of form- 
ing with His Catholic Majesty, the mutual inter- 
est of both countries. 

We repeat our desire to be furnished as soon as 
possible, with your Excellency’s propositions, 
which have heretofore been so often requested in 
vain, for the adjustment of all the points that are 
depending between the two nations. If it is the 
disposition of His Majesty’s Government to meet 
in this negotiation the friendly advances and over- 
tures of the United States, there can be no motive 
for longer delay; but if the contrary continues to 
be shown, we shall hasten to withdraw from a 


1435 


APPENDIX. 


Relations with Spain. 


situation, which, while it compromits the charac- 
ter of our Government, cannot be agreeable to 
ourselves. a 
We beg your Excellency to accept the assur- 
ance of our high consideration and esteem, &c. 
CHARLES PINCKNEY, 
JAMES MONROE. 


Mr. Cevallos to Messrs. Pinckney and Monroe. 


ARANJUEZ, April 13, 1805. 

GENTLEMEN: Complying with my promise, I 
proceed to examine, in this letter, the opinions of 
my Government on the western limits of Louisi- 
ana; following the plan established from the 
beginning, proposed by. your Excellencies, and 
adopted by me, to examine each of the points de- 
pending between us, and determining, as far as 
possible, our respective rights.on each. But before 
I proceed on the question, I should be wanting in 
the respect I owe to my own Government, to 
those considerations to which my public charac- 
ter will not permit me to'be inattentive, and also 
to that of which I believe I have not been unde- 
serving in my private one, if I did not state:to 
your Excellencies my surprise at reading your 
esteemed letters of the 30th March, and 9th of 
the present month. It is only fifteen days since 
I had the honor to write to your Excellencies my 
last note relative to the eastern limits of Louisia- 
na, to which your Excellencies did not find it con- 
venient to answer,except in the general terms 
that we did not agree, and that we would pass to 
the other point of the western limits of Louisiana; 
and, on the 30th of March, notwithstanding my 
promise, and my word given, that I would treat 
the last depending point, as I had done the rest, 
your Excellencies supposed you ought to state to 
mie, that my silence for those days had induced a 
belief-in you that I intended it as an intimation 
of my wish to end the negotiation. Ona view of 
a discussion, pursued with so much punctuality 
and activity on all the controverted points, it ap- 
pears to me as more natural, not to say more just, 
that your Excellencies should have believed that 
the nature itself of the point I was about to treat 
on, or the indispensable occupations of my Minis- 
try, might have occasioned the delay, than to sus- 
pect that I wished to put an end to the negotia- 
tion, thereby breaking my word which I had 
pledged. My delicacy not permitting me to suffer 
such a suspicion to remain in the breasts of your 
Excellencies, I stated, in my letter of the 31st ul- 
timo, the sensibility which this had caused me; 
the motives which had prevented my writing 
mòre quickly upon the point of the western limits 
of Louisiana ; and, lastly, I reiterated my promise 
to.do so with all the despatch possible. Notwith- 
standing this your Excellencies have thought 
proper, in your note of the 9th, to insist upon 
what you call my omission, and say that the Min- 
istry. of His Majesty intend to cease the discussion 
entirely, with other assertions to the same effect, 
which cannot do less than make me feel very 
much, both as they respect my public and private 
character. ; 


In answer to these, I shail confine myself to 
only stating to your Excellencies, that the nature 
of the point itself of which I am about to treat, 
has been the cause of the small delay which [ 
have had the misfortune to have so unfavorably 
interpreted by your Excellencies. 

The question upon the western limits of Lou- 
isiana is not a point which can be examined or 
discussed, upon viewing one or two documents, 

| or other pieces of that kind which may be pos- 
sessed at the first view. To treat this point with 
exactness, it is necessary to examine a collection 
of plans and documents and historical relations 
which include a space of more than one hundred 
and fifty years. These documents are not to be 
found in the department under my care; many of 
them belong to the Department of the Interior, 
| besides those which are in the. Vice Royalty of 
Mexico. It has been necessary to search and ex- 
amine those which are here, and to give them a 
certain classification. It was my intention to form 
a memoir, which should comprehend all the most 
important topics, accompanying them with the 
necessary maps and plans, and handing them to 
your Excellencies, being anxious to make the 
opinions of my Government appear with all the 
exactness which the nature of the subject would 
permit; but the manner in which your Excellen- 
cies express yourselves in your said letters isa 
sufficient excuse to me to alter my plan, and re- 
duce it to a few pages, that I may not still length- 
l en a delay which has given rise to such disagree- 
able suspicions. 

The western limits of Louisiana never having 
been fixed in the exact manner which can be done 
in territories sufficiently peopled and of small ex- 
tent, it ought necessarily, at the time of fixing 

| them, to be the object of a negotiation, in which 
both parties should be agreed as to the principal 
basis, and by a commission of limits which should 
regulate themselves by that basis in fixing the 
demareation. The principle which ought toserve 
as a rule for the establishment of the said basis, 
cannot be any other than the knowledge of the 
possession which each party had acquired in these 
territories, and the different establishments made, 
by each in the said places, by the Spaniards in the 
province of New Spain, and also those belonging 
to Louisiana, drawing a line which shall divide 
the one from the other side, and continuing it 
by the most natural points of demarcation pos- 
sible. 

It results from this principle, that the examina- 
tion into the above-named limits is in a great de- 
gree historical, as it treats of the fixing the origin 
of many Spanish establishments, of the interior 
provinces, and of the French establishment of 
Louisiana. 

If it had been proper to enter into a detailed 
examination at present, I would make a succinct 
historical detail of the Spanish establishments in 
the interior provinces of New Spain; but not to 
molest your Excellencies with details that may 
be inconvenient at present, I will confine myself 
to saying something on the province of Texas 
bounding on Louisiana, upon the demarcation of 


| 
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i depends the present questions. The prov- 
ine; exas where the Spaniards have had set- 
tleménts from the seventeenth century, bounds by 
the east-with Louisiana, and contains the exten- 
sive:country which lies between the river Medina, 
where.ends the Government of Cohacula, to the 
post, now. abandoned, of Nuestra Sefiora del Pilar, 
of: theAdaes, which is distant a few. leagues from 
the. fort of Natchitoches; twenty leagues from 
the mission of Ais; forty from that of Nacogdo- 
chesi; one hundred: and fifty from the abandoned 
post: of,Orequisaw 3 two hundred from the bay of 
Espiritu:Santo; and forty from the post of St. 
Antonia-de-Bejar. 0 =. 0 i 

: beyond all doubt that in the year 1689, by 
mmission.from the Viceroy of Mexico, the 
Marquis. de Moncloa, Captain Alonzo de Lem, 
who was then Governor of the province of Coha- 
cula; went to examine the bay. of Espiritu Santo, 
and the river St. Mazers which empties into it, to 
whom the Indian chief of Texas presented him- 
self inthe. most friendly manner,.and in 1690 he 
took possession of the territory, and founded the 
mission of St. Francisco of. Texas. 
~ By a royal order of His Catholic Majesty, No- 
vember 12, 1692, they ordered new discoveries to 
pe:made in the said province by land and sea, 
which was in consequence then executed, and 
among other things they undertook the examina- 
tion of the. river. Codachos.. . Twenty-two years 
afier; the Duke of Lenares, being then Viceroy of 
Mexico, introduced -from Louisiana, as far as the 
Spanish port.of St. Juan Baptista, a Frenchnian, 
Louis. St. : Denis, and other three Frenchmen 
from.Louisiana; with passports from the Governor 
of Louisiana to:buy cattle in the Spanish Missions 
ot. Texas: which Frenchmen were carried to 
Mexico; and: then the fourth expedition was re- 
solved upon to Texas, naming as chief of it the 
Alfarez Don Domingo Ramon. < The expedition 
‘was received with inexpressible friendship by the 
Indians; and the Captain Ramon named the 
chief of the said Indian nations, and also son to 
the Governor of ‘Texas, and he left there founded 
the four establishments and missions of St. Fran- 
cisco, La Purissiama Concepcion, St. Josef, and 
Nuestra Senora. de Gaudalupe, situated seven 
leagues from Natchitoches. By the royal order 
in 1719, they made various alterations in the com- 
mand of the Spaniards employed in the province 
of Texas, and a little after died the said Captain 
Ramon in the port of St. Juan de Baptista on the 
river Granada. . War having broken out between 
Spain and France during the regency of the Duke 
of Orleans, the French attacked the Spanish mission 
of Adaes, and its inhabitants were transferred for 
the monient to the post of St. Antonio de Bejar. 
But. the Viceroy of New Spain, the Marquis de 
Valero, accepted the generous and honorable pro- 
posal whichhe Marquis St. Michael de Aguago 
made, offering his purse and person to dislodge 
the French of what they had unjustly seized and 
occupied, and to make war upon them. On being 
named Governor General of the New Philippines, 
or province of Texas, and of New Estremadura, 
the Marquis of Aguago raised five hundred dra- 


goons and two companies of cavalry, and under- 
took his march for the province of Texas in 1779, 
and without opposition arrived at the Adaes, the 
French having returned to Post. Natchitoches, 
The King of Spain being informed of this expe- 
dition, and the recovery of the province of Texas, 
determined to fortify it, and that all hostilities 
should be suspended against the French. 

The Marquis de Aguago re-established the other 
missions and founded the establishments, among 
them the posts of Nuestra Senora del Pilar de los 
Adaes; that of Loretto, on the bay of Espiritu 
Santo; that of Dolores, which is now known by 
the name of Ozquisau, and improved the situation 
of St. Antonio de Bejar by placing the establish- 
ment between the rivers of St. Antonio and St. 
Pedro. 

. The province of Texas being thus at peace, 
and re-established and inereased, the Marquis of 
Aguago solicited the reunion there of two hundred 
Tlascalan families, and as many from Galicia, in 
Spain, or the Canaries; and with some of these 
families, the King having agreed that four hun- 
dred families should go from the Canaries, they 
peopled the village of St. Fernando, close to the 
post of Bejar. 

At the end of the year 1730, the Spaniards un- 
dertook several expeditions from the post of Bejar 
to the north of said province, on account of a disa- 
greement with the Indians; and, in 1758, the In- 
dians made an attack from the northern part on 
the post of St. Saba,.and killed some soldiers and 
priests; on which account a detachment was or- 
dered against the said Indians, under the com- 
mand of Colonel Don Diego Ortiz de Parilla. 

A little after, it was determined to organize a 
general and uniform establishment of posts to 
cover the interior provinces of New Spain, and 
they ultimately gave a commission to the Marquis 
de Rubi to go and revisit and examine their state. 
And the result of this commission, which it ap- 
peared lasted some years, was, that on the 10th of 
September, 1772, the regulation of posts had so 
extended itself as to establish a cordon of them 
from the coast of Sonora to the bay of Mexico, 
where was situated the bay of Espiritu Santo, 
there being thenin the province of Texas those of 
St. Antonio de Bejar, and that of the bay of Es- 
piritu Santo, having neglected that of Arquisau 
and that of Nuestra Senora de los Adeas, which 
werc no longer useful, as Spain was then the mis- 
tress of Louisiana. 

From this simple and short explanation of those 
notorious and authentic facts, to prove the truth of 
which we find the most incontestable documents, 
supported by uninterrupted possession, results evi- 
dently the ancient and exclusive right which the 
Spaniards have to the province of Texas; that 
the possession of the province of Texas was ac- 
knowledged and respected by the French while 
they possessed Louisiana; and that the said prov- 
ince is belonging to, and has always belonged to, 
His Majesty. 

That claim must be extremely illusory and un- 
founded which shall attempt to carry the western 
limits of Louisiana to the Rio Bravo, including 
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therein great part of the interior provinces of New| The limits between Louisiana and the Texas 
Spain, acquired and established at the cost of the | have been always known, even when the French 
treasures of Spain and the blood of her subjects, | possessed Louisiana. Near the beginning of the 
as has been proved to demonstration in the case | last century, the venerable Alanjet, of the order 
of Texas, and can be strengthened more and more | of St. Francisco, founded, in the province of Tex- 
by a continued series of eventsand proofs relative | as, towards the confines of Louisiana, different 
to the said province of Texas and others of the | missions, among them that of Nacogdoches. And 
interior provinces of New Spain, and also the acts | a few years after he wrote, and it was generally 
and dates now existing respecting the subject. | known in the writings of those times, that the 
There are also many despatches, maps, and docu- | province of Texas, or New Philippines, had its 
ments respecting this question, to be found in the | boundaries about the middle of the Gulf of Mexi- 
Viceroyalty of Mexico, which is the principal | co to Poncenes, the Rio Grande, and to the East 
centre of authority for all the provinces. Louisiana. Depending on Louisiana, we find 
On my part, I have read with the greatest at- | upon the river Colorado, which discharges into 
tention the memoir on the limits of Louisiana, | the Mississippi, the post of Natchitoches, which 
which your Excellencies enclosed me in your note | the French took from Spain. But, about seven 
of the 28th of January, anxious to see if anything | leagues from this, you find the aforementioned post 
could be found to support or give a color to the of Nuestra Senora de los Adaes, belonging to the 
claim of the United States to carry their limits to | province of Texas; and it is undoubted that the 
the Rio Bravo; but the said memoir goes prin- | Baron de Riperda, being Governor General of 
cipally to treat of the establishment of Louisiana. | this province, and successor of Don Angal de Ma- 
I only find that your Excellencies support the | nos, appears to have made treaties and conven- 
claim—first, in a gratuitous supposition that the | tions with the Indians of the same province of 
coast belonged to France—a supposition that'is Texas, stipulating that the Spaniards might make 
contradicted by the most positive acts and dates | among them such establishments.as they pleased, 
abovementioned, by which it is proved that the | acknowledging from that time as depending on 
province of Texas and its coast are belonging to | the province of Texas, the Indians Stydes, Na- 
the dominions of His Majesty. And, in the second | cogdoches, Asenares, Nobedacuis, Vidais, Ozquires, 
place, in the general terms of the patent granted | Malayes, Ocuanes, Tancques, and Apaches. ‘To 
by Louis XIV. in September, 1712, in favor of | the year 1770, there always was in the fort of the 
Anthony Crozat, granting him the exclusive com- | Acaes, from the time of its establishment, a com- 
merce of the country of Louisiana, whose extent | petent number of Spanish soldiers, aud the same 
was, as your Excellencies understand it, with all | in that of Ozquisaz et St. Saba; and it was not 
the waters. which directly or indirectly discharge | until the year 1773 that the Lieutenant Don Josef 
themselves into the Mississippi. and the countries | Gonzales evacuated the post of Adaes, whose gar- 
which they water. It would be very easy to | rison was no longer necessary, as Spain possessed 
make it appear that the most exaggerated claims Louisiana. 
of France never had the extent which your Ex-| _ It follows, therefore, that the boundary between 
cellencies wish to give to Louisiana on this side. | the provinces of Texas aud Louisiana ought to 
Bat even if they should have had such claims, or | be by a line which, beginning at the Gulf of Mexi- 
France positively should have tried to include, | CO, between the river Caricut, or Cascassia, and 
under the name of Louisiana. the territories which | the Armenta, or Marmentoa, should go to the 
His Catholic Majesty possessed, what right or north, passing between. the Adaes and Natchito- 


claim could be founded in a document which | ches, until it cuts the Red river. And as from 
this point the limits which ought to be established 


on the northern side are doubtful and little known, 
it appears indispensable to refer them to the pru- 
this occasion is as simple as just: that, if Louis dent investigation of commissioners to be named 
XIV. or the Government of France exceeded its | by both parties, in order that they, viewing the 
powers in granting territories or rights over terri- | territory, and having with them documents and 
toties which were not their own, or that Spain | dates that will be given them, rectifying what 
claimed possession of, or property in, that grant | ought to be rectified, and furnishing the necessary 
ought to be considered as null as far as it extend- | light to both Governments, upon limits which 
ed over these territories, and that it flowed, with- | have never been fixed or determined with exact- 
out. doubt, from the total ignorance which pre- | ness, may thus enable them to fix the demarcation 
vailed in those days with respect to the geography | completely conformable to the wishes of both. | 

of the territories situated ata little distance to the With these views, the Government of Spain, 
west of the Mississippi, and of the establishments | ever since it had definitively fixed the retrocession 
of the Spaniards in those parts, more ancient; | of Louisiana to France, named a commissioner 
aad-proved by repeated acts of possession, that | of limits, destined to complete this important ob- 
the aforesaid patent of Louis XIV. is the ‘royal ject joinily with the commissioners France might 
order of the 12th of November, 1692, already cited, | think proper to name on her part. In the same 
by which His Catholic Majesty ordered them to | manner, it appears to me indispensable to do now, 
make new expeditions tothe Texas; and the same | if the demarcation is to be made with the neces- 
are the other authentic acts and establishments | sary exactness; and that the United States, 
of the Spaniards in that quarter. - naming on their part a commissioner of limits, that 


Spain never has recognised, nor does recognise, 
and which never could prejudice in any manner 
her acquired rights? The answer of Spain on 


1441 


APPENDIX. 


1442 


Relations with Spain. 


they should proceed by common accord, and make 


he. territory the investigation which may 
be necessary. It is more: than a year that the 
Brigadier General the Marquis de Casa Calvo, 
and the Engineer Don Josef Martinez, have, with 
a sufficient number of persons to form thésaid 
commission on the part of His Catholic Majesty, 
been waiting in New Orleans the arrival of the 
commissioners of the United States to begin their 
Ors. g EE 
is only after the researches and investigation 
commissioners of both parties, furnished 
h instructions as.may be proper, that we 
rsùe the exact demarcation of limits, which, 
before having been fixed with the requisite 
ess; cannot now be determined upon with 
rudence, but upon: a view of the territory, and 
having present the dates and documents necessary 
to illustrate the subject. 
Although upon this point of the western limits 
of Louisiana I could have extended myself much 
more in detail, and accompanied my illustration 
with maps and documents, my wish to answer 
your Excellencies on this point with promptitude 
prevented me. I, however, reserve to myself the 
power of doing so hereafter should it be necessary. 
I hope your Excellencies, on reviewing what 
has been urged on this point, will please to state 
to.me your opinions upon the subject, and that, 
you will acknowledge that, as well in it,as in the 
whole course of the negotiation, I have not devi- 
ated a jot from the principle proposed by your Ex- 
cellencies in your first letter of the 28th of January, 
and adopted br me in that of the 31st of the same 
month—“ Each of the points depending between 
the two Governments ought to be examined im- 
partially, and all. motives of complaint and in- 
quietude considered and terminated amicably; to 
do which,” &c., &c. 
As [ had the honor to state to your Excellen- 
` cies in my letter of the 5th March, and believe it 
indispensable to repeat here, on perusing the con- 
tents of your Excellencies’ letters of the 30th 
March and 12th April, I cannot, but still consider 
it as premature to enter upon the forming of pro- 
jects. for a. convention on the whole or upon 
the aggregate of the depending points, without 
analyzing them first, at least toa certain point, 
and without. fixing the right of each country as 
far as possible; because, as your Excellencies 
must know extremely well, before we can proceed 
to a convention on the whole, it is necessary to 
know, as far as possible, what are the rights and 
obligations of His Majesty, and what are the 
rights of the United States and their objections; 
which knowledge by detail ought to be the foun- 
dation of the negotiations, it being clear that, ac- 
cording tothe extent which we believe the right 
and obligations of the one and the other party 
ought to be, so ought the convention, upon the 
whole, to be the more or less extensive. 
I hope to have the honor of receiving your Ex- 


cellencies’ answer on the point which is the object | 


of ‘this letter, and reiterate to you the demonstra- 
tions of my distinguished consideration, &c. 
° PEDRO CEVALLOS. 
Sth Con. 2d Szus.—46 


! 
Messrs Monroe and Pinckney to Mr. Cevallos. 


Aransunz, April 20, 1805. 

Sir: We had the honor to acknowledge the re- 
ceipt of your Excellency’s note of the 13th, to 
which we hasten to giveareply. It is not without 
much surprise, that we find by it that your Excel- 
| lency should have construed the apprehension 
| which we expressed in our note of the 30th ulti- 
mo, that you intended, by your silence, in not an- 
| swering ours respecting the western limits of Loui- 
siana for so long a term, to intimate a desire to ter- 
į minate the negotiation at that point, as conveying 
any unfavorable imputation to your Excellency 
either in your public or private character. We 
do not hesitate to disavow any such intention, and 
to assure you that nothing was more remote from 
our views. In making this frank declaration, we 
must be permitted to add, that we do not think 
that that note, or any other that we have written, 
ought to have had such interpretation. We are 
| persuaded that, in all negotiations, each party has 
| aright to terminate that in which it is engaged, 
whenever it thinks proper, and that it is respons 
sible for so doing to its own Government alone, 
This right seems to be incident to the very nature 
of such transactions, and not to be restrained by 
any promise made in the commencement, or aÈ 
terwards, by either party, of what it proposes to 
do.in the sequel, in respect to the mode of prose- 
cuting it. Such promise must always be made 
on the idea, and be so understood by the other 
party, that the negotiation will be continued. It 
can never be construed in sucha manner as to 
compel the party to continue it in case anything 
should occur to make it improper, in its judgment, 
i todo. It was in this light that we considered 
your Excellency’s promise, and were, therefore, 
ar from supposing that, in making the inquiry 
which we did, under existing circumstances, we 
| Violated any rule of decorum or delicacy. Whe- 
ther there was sufficient cause for the impression 
we had taken in that respect, we will not pretend 
to say. It is, however, most certain that we 
thought there was, and for the following reasons: 
ist, because unusual delay had occurred since our 
last communication, which we could not otherwise 
account for; 2dly, because, as your Excellency had 
repeatedly insisted on the relinquishment of the 
claim of the United States on Spain for compen- 
sation for French spoliations within her limits, 
and seemed in your note of the 15th to put the 
continuance of the negotiation on that issue, we 
| were naturally led to suspect, on our repeating the 
assurance that we were decidedly of a contrary 
opinion, and could not abandon the claim, especi- 
ally after so long an interval, that you had come 
| to that resolution. Having this view of the sub- 
ject, we did not know but that your Excellency 
had adopted that mode of making known to us 
the views of your Government, as the one which 
was deemed most suitable to the purpose, and had 
even expected on our part to lead toa more full and 
explicit declaration of them. In making the ap- 
plication, which we did with regret, we followed 
no rule, but were governed by an impulse which 


` 


1443 


APPENDIX. 


1444 


Relations with Spain. 


the occasion excited, and we trust merits to be 
considered as an honorable one—one to which 
your Excellency has shown too great a sensibility, 
or you would not have so much misconstrued our 
meaning. We repeat, therefore, that we neither 
intended, nor do we think that any of our letters 
ought to be construed to convey any imputation 


unfavorable to your Excellency in your public or | 


private character, for which we renew the assu- 
rance of our high consideration and respect. 

Our note of the 9th instant (for that of the 12th 
was only founded on it) was intended as a justifi- 
cation of the part which, under existing circum- 
stances, we deemed it our duty to take. We in- 
tended it as a justification of our conduct equally 
to His Majesty’s Government and ourown. We 


were of opinion, for the reasons therein stated, that, | 


as there was no prospect of obtaining an accord 
on such terms as our Government thought reason- 
able and just, and as our Government and our- 
selves were compromitted by the manner in which 
the negotiation continued to be conducted, that it 
was not only useless but highly improper for us to 

ursue it. Itis usual, in all negotiations, especial- 
y in important concerns, for one of the parties to 
present to the other a project of a treaty or con- 
vention for the arrangement of the objects in con- 
templation, founded on his instructions, and to re- 
ceive from the other party a like one in return, in 
ease any difference of opinion appeared on any 
point between them. 
projects, that the views of their respective Gov- 
ernments are seen, and each party is enabled to de- 
termine at once whether there is any prospect of 
an. agreement, and to act accordingly; it is by 
such exchange that the points of agreement and 
difference between them are shown, and that the 


topics of discussion are distinctly marked, in case | 


the negotiation is carried to that length; it is, in 
short, by it, and by it alone, that the basis of the 


negotiation is formed, and the parties to it placed , 


on equal ground. Whenever this rule is depart- 
ed from, it must be to the disadvantage of the 
party whose case forms an exception to it. It is 
in the power of the other to continue the nego- 
tiation as long ashe thinks fit, and finally to break 
itoff, if he is so disposed, on his own terms. When 
we. did.ourselves the honor to present to your Ex- 
eellency, on the 28th January, our project for the 
arrangement of the points in question, with our 
note explanatory of it, it was in the expectation 
that-we should have received a counter one in re- 
turn, in case its conditions were not approved. 
with, a note explicit to every point. We do not 
say that an express agreement to that effect was 
entered into, but as it was agreed that we should 
commence the negotiation in that mode, and, as it 
was known to be the established usage in such 
cases, we concluded that the business would ne- 
eessarily take that course. In that expectation, 
however, we are disappointed in both respects. 
It-was, perhaps, our duty to have declined pro- 
ceeeding inthe negotiation until we were furnished 
with such a communication; and, had we done 
so; We presume-it- could not have been refused. 


By proceeding in itas we have done, in the mode | 


Itis by an exchange of such | 


| adopted by your Excellency, we were governed, 
| as heretofore observed, by a spirit of conciliation, 
jin the belief that in that mode we should obtain 
| the same, without any essential difference in point 
lof time. In these latter respects we were also 
,disafpointed. Your Excellency has repeatedly 
| observed, that you bad followed the mode which 
we had recommended; but you will permit us to 
| remark that, in this respect, your Excellency has 
| altogether misapprehended our idea, in one of its 
: most important features. We said, it is true, in 
| our first note, that it was proper to ascertain the 
| rights of each nation on each point, and we still 
say so. But did it follow from thence that we 
were willing to dispense with the ordinary mode 
| of proceeding in such cases? with the just claim 
to a counter project or proposition from your Gov- 
ernment? Did we consent to a mode of discus- 
sion in which each point should be made the sub- 
ject of separate notes, and that these should be sub- 
divided, and each subdivision become so? a mode 
which tended to create unavoidable delay. Most 
certainly nothing can be found in any communi- 
cation from us, which gives the slighest approba- 
tion to such a proceeding. It is contrary to that 
which we expected would have. been pursued in 
the negotiation; it is contrary to that in which 
we commenced it; and it has been the subject of 
serious and frequent complaint on our part since. 
It was after we saw with regret that three months 
had been consumed without effect,that unusualand 
unexpected delays had taken place in the discus- 
sion, which seemed likely to be protracted to an 
; indefinite length of time, that no basis of the ne- 
| gotiation was laid; no propositions were present- 
| ed, though often requested with as much earnest- 
i ness as delicacy would permit; and that to those 
which we did ourselves the honor to present, we 
were answered, not in a spirit of accommodation, 
‘but with demands that we should surrender un- 
conditionally the just claims of our Government 
in some of the most important points, that we 
wrote that letter. Toa situation so improper, it 
' was impossible for us to remain longer insensible. 
| We could not but recollect, independent of the 
į Justice of our pretensions, that some consideration 
; was due to the friendly and respectful advance 
that was made by our Government; that special 
missions in their nature require despatch, and gen- 
erally receive it; that on former and important 
occasions those of the United States had received 
it from France, Spain, and Great Britain; that to 

! the present one, by many causes, the public sensi- 
| bility had been much excited, and that our Gov- 

| ernment waited with anxiety the result: in addi- 

| tion to which, that one of the parties to it was the 

| representative of the United States at another 

: Court, where their interests suffered by his absence. 

! It was on a full view of these circumstances that 

‘that measure was taken—circumstances which 

; appeared to us to be too imperious to have any 

cause for hesitation. In writing the letter, we 

meant, as already observed, to vindicate our own 

conduct to both Governments. We did not mean 

in the slightest degree to call in question the right 

of His Majesty’s Government to manage the ne- 
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gotiation, or- 
thought fit. 
to:withdraw from it, and report the result to our 
Government when it appeared to us impossible, 
after making due exertions, to accomplish the ob- 
jects-of our mission. 
-In our letter of the 9th, we invited again your 
Excellency’s propositions, which have not been 
furnished. Your Excellency has, however, fur- 
nished us with your observations on the last point 
sE-discussion, that of the western limits of Louis 
‘by which the negotiation approaches a con- 
€lusion in its ordinary form, by treaty or other- 
i ich your Excellency seems desirous to 
give’it.- Our wish has been invariably the same 
‘on this point, and we now feel ourselves called 
on, ‘under. existing circumstances, to give a new 
and signal proof of our disposition to conciliate. 
Anxious to adjust at this time the subsisting differ- 
ences; and place the relations of the two countries 
on’a basis ‘of permanent friendship, by arrange- 
ments founded on their common interest, we will 
not put to hazard these great concerns, by any act 
which may possibly impute the failure to us. In- 
fluenced by these considerations, we shall proceed 
to discuss this last point in reply to your Excel- 
lency’s note, although the propositions have not 
been furnished, in the expectation that, after the 
discussion on this point is finished, as we trust. it 
~ hereby will be, we shall experience oa your part 
an equal co-operation to conclude the negotiation 
itself with the utmost promptitude. ` 
. We have gone thus into detail, to place in its 
true light the part we have acted in these concerns, 
and the motive of it. The negotiation naturally 
forms an‘interesting epoch in the political rela- 
tions of the two Powers, and it is important to the 
United States that it should be seen that nothing 
was omitted on their part which was due to the 
claims of ‘justice and good neighborhood on the 
part of His Catholic Majesty. 

‘In examining the question respecting the west- 
ern limits of Louisiana, we are to be governed by 
those facts and principles which would have been 
applicable to France had she never parted with’ 
the province. All the rights which she formerly 
possessed over it were restored to her by the trea- 
ty of St. Ildefonso, and by her transferred to the 
United 'States by that of Paris, of 1803: to ascertain 
these, it is necessary to go back to that epoch when 
the river Mississippi, with the waters which emp- 
ty into-it, and when the bay of St. Bernard were 
just discovered. The boundary to the West was 
never traced by an exact line of dernarcation be- 
tween that province and the possessions of Spain ; 
and, in settling it at this day, the same principles 
and facts must govern as if it had been then made. 

- The facts which are material in the case are 
such as relate to the discovery and possession 
of the territory referred to by the subjects and 
under the authority of each nation. The princi- 
ples are those which have been recognised by 
European Powers in similar transactions, and 
which of course ought to govern in the present one. 
Itis bya correct view of the material facts, and 
the faithful application of these principles to them, 


| 


to conclude it in such mode as it} that the right of each nation will be established in 
We only claimed to ourselves a right; this point, and thereby the boundary between them. 


By the memorial which we had the honor to 
present to your Excellency on the 28th January 
last, the epoch of the discovery of the Mississippi 
and of the waters which empty into it, and of the 
bay of St. Bernard, and of the taking possession 
of the same, and of the country dependent thereon, 
is proved by documents which cannot be question- 
ed. By these it is established, in respect to the 
Mississippi, its waters, and dependent country, as 
low down the riveras the Arkansas, by the Sieurs 
Joliet and Marquette from Canada, as early as the 
year 1673, and to its mouth by the father Henni- 
son, in 1680, and by De la Salle and Joutel, who 
descended the river with sixty men to the ocean, 
and named the country Louisiana, in 1682, and in 
respect to the bay of St. Bernard, in 1685. This 
was done at those periods in the name and under 
the authority of France, by acts which proclaimed 
her sovereignty over the whole country to other 
Powers, in a manner the most public and solemn, 
such as making settlements and building forts 
within it. Of these, it is material to notice in the 
present inquiry two only, which were erected in 
the bay of St. Bernard, on the western side of the 
river Colorado, by M. de la Salle, who landed 
there from France with two hundred and forty 
persons, in 1685. It was on the authority of the 
discovery thus made, and of possession so taken, 
that Louis XIV. granted to Anthony Crozat, 
by letters patent, bearing date 1712, the exclusive 
commerce of that country, in which he defines its 
boundary, by declaring that it comprehended all 
the lands, coasts, and islands, which are situated 
in the Gulf of Mexico, between Carolina on the 
east, and Old and New Mexico on the west, with 
all the streams which empty into the ocean with- 
in those limits, and the interior country depen- 
dent on the same. Such are the facts on which 
the claim of France rested: such are those on 
which that of the United States now rests. 

The principles which are applicable to the case 
are such as are dictated by reason, and have been 
adopted in practice by European Powers, in the 
discoveries and acquisitions which they respec- 
tively made in the new world: they are principles 
intelligible, and, at the same time, founded in strict 
justice. The first of these is, that when any Euro- 
pean nation takes possession of any extensive sea- 
coast, that possession is understood as extending 
into the interior country, to the sources of the 
tivers emptying within that coast, to all their 
branches and the country they cover; and to give 
ita right, in exclusion of all other nations, to the 
same, (memoir , page 116,) it is evident that 
some rule or principle must govern the rights of 
European Powers, in regard to each other in all 
such cases: and it is certain that none can be 
adopted in those to which it applies, more reason- 
able or just than the present one. Many weighty 
considerations show the propriety of it. Nature 
seems to have destined a range of territory, so de- 
scribed, for the same society ; to have connected its 
several parts together by the ties of a common 
interest, and to have detached them from others. 
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If this principle is departed from, it must be by at- 
taching to such discovery and possession a more 
enlarged or contracted scope of acquisition ; but 
a slight attention to the subject will demonstrate 
the absurdity of either. The latter would be to 
restrict the rights of a European Power, who dis- 
covered and took possession of a new country, to 
the spot on which its troops or settlements rested : 
a doctrine which has been totally disclaimed by 
all the Powers who made discoveries and acquired 
possessions in America. The other extreme would 
be equally improper ; that is, that the nation who 
made such discovery should, in all cases, be enti- 
tiled to the whole of the territory so discovered. 
In the ease of an island, whose extent was seen, 
which might be soon sailed round, and preserved 
by a few forts, it may apply with justice; but in 
that of a continent. it would be absolutely absurd ; 
accordingly, we find that this opposite extreme has 
been equally disclaimed and disavowed by the doc- 
trineand practiceof European nations. Thegreat 
continent of America, north and south, was never 
claimed by any one European nation, nor was 
either portion of it.. Their pretensions have been 
always bounded by more moderate and rational 
principles. The one laid down has obtained gen- 
eral assent. 

This principle was completely established in 
the controversy which produced the war of 1755. 
Great Britian contended thatshe had a right, found- 
ed in the discovery and possession of such territo- 
ry, to define its boundaries, to given latitudes in 

rants to individuals, retaining the sovereignty to 

erself from sea to sea.. This pretension, on her 
part, was opposed by France and Spain, and was 
finally abandoned by Great Britain in the treaty 
of 1763, which established the Mississippi as the 
western boundary of her possessions. It was op- 
posed by France and Spain on the principle here 
insisted on, which of course gives it the highest 
possible sanction in the present case. 

The second is, that, whenever one European 
nation makes a discovery, and takes possession of 
any portion of that continent, and another after- 
wards does the same at some distance from it, 
where the boundary between them is not deter- 
mined by the principle above mentioned, the mid- 
dle distance becomes such of course. The justice 
and propriety of this rule is too obvious to require 
illustration. 

A third rule is, that, whenever any European 
nation has thus acquired a right to any portion of 
territory on that continent, that right can never 
be diminished or affected by any other Power, by 
virtue of purchases made, by grants or conquests 
of the natives within the limits thereof. It is be- 
lieved that this principle has been admitted and 
acted on invariably since the discovery of Ameri- 
-ea, in respect to their possessions there, by all the 
European Powers, Itis particularly illustrated by 
the stipulations of their most important treaties 
concerning those possessions, and the practice un- 
der them, viz: the Treaty of Utrecht, in 1715, and 
that of Paris, in 1763. In conformity with the 
tenth article of the first mentioned treaty, the 
boundary. between Canada and Louisiana on the 


one side and the Hudson’s Bay and Northwestern 
companies on the other, was established by com- 
missaries, by a line to commence at a cape or pro- 
montory on the ocean, in 58° 31’ north latitude, to 
run thence, south westwardly, tu latitude 49° north 
from the equator, and along that line indefinitely 
westward. Since that time, no attempt has been 
made to extend the limits of Louisiana or Canada 
to the north of that line, or of those companies to 
the south of it, by purchase, conquest, or grants 
from the Indians. By the Treaty of Paris, 1763, 
the boundary between the present United States 
and Florida and Louisiana, was established by a 
line to run through the middle of the Mississippi, 
from its source, to the river Iberville, and through 
that river, &c. to the ocean. Since that time no 
attempts have been made by those States since 
their independence, or by Great Britain before it, 
to extend their possession westward of that line, 
or of Spain to extend hers eastward of it, by vir- 
tue of such acquisitions made of the Indians. 
These facts prove incontestably that this princi- 
ple is not only just in itself, but that it has been 
invariably observed by all the Powers holding 
possessions in America, in all questions to which 
it applies relative to those possessions. 

The above are the principles which we presume 
are to govern in the present case. We will now 
proceed to apply these principles to the claim of 
the United States, as founded on the facts above 
stated, relative to the discovery and possession of 
Louisiana by France, and to designate the limit 
to which we presume they are justly entitled, by 
yirtue thereof, in the quarter referred to. 

On the authority of the principle first stated, it 
is evident that, by the discovery and possession of 
the Mississippi, in its whole length, and the coast 
adjoining it, the United States are entitled to the 
whole country dependent on that river, its several 
branches, and the waters which empty into it, 
within the limits of that coast. The extent to 
which this would go, it is not in our power to say ; 
but the principle being clear, dependent on plain 
and simple facts, it would be easy to ascertain it. 

It is equally evident, by the application of the 
second principle, to the discovery made by M. de 
la Salle of the bay of St. Bernard, and his estab- 
lishment there on the western side of the river 
Colorado, that the United States havea just right 
to a boundary founded on the middle distance, be- 
tween that point and the then nearest Spanish set- 
tlement. which, it is understood, was in the pro- 
vince of Panuco, unless that claim should be pre- 
cluded on the principle first above mentioned. To 
what point that would carry us, it is equally out 
of our power to say; nor is It material, as the pos- 
session in the bay of St. Bernard, taken in con- 
nexion with that on the Mississippi, has been al- 
ways understood as a right to extend to the Rio 
Bravo, on which we now insist. 

In support of this boundary, we rely much on 
the grant of Louis XIV. to Anthony Crozat, in 
1712. That grant, it is true, establishes no new 
right to the territory. The right had already ac- 
crued by the causes and to the extent contended 
for, which was never abandoned afterwards, €x- 
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cept by the treaty of 1763, which does not affect 
the present-question. 

‘This boundary is also supported by the opinions 
of the best informed persons who have written on 
the subject, with which we have become acquaint- 
ed. By an extract from a work on Louisiana, 
written by the Colonel Chevalier de Champigny, 
in 1773, who, being of the country, was doubtless 
well informed, the Rio Bravo is laid down as the 
western boundary of that province. The fact is 
again asserted, with.more minuteness, in his sec- 
ond note to’ that work, in which he states that 
Louisiana was bounded, before the treaty of 1763. 
to the west, by-the mountains of New Mexicoand 
the Rio Bravo. In a book containing several me- 
moirs on different subjects, published about three 
por since at Paris, is one entitled a “Memoir, 

istorical and political, on Louisiana, by the Count 
de Vergennes, Minister of Louis XVI,” in which 
it is stated that Louisiana is bounded to the east 
by Florida,and to the west by Mexico. The opin- 
ion of geographers, in general, confirms that of 
other writers. By a chart of Louisiana, publish- 
ed in 1762, by Don Thomas Lopez, geographer to 
His Catholic Majesty, it appears that he considers 
the Rio Bravo as the boundary of the province, as 
it does by that of De Lisle, of the Royal Academy 
of Sciencesat Paris, which was revised and repub- 
lished in 1782. Others might be quoted, but it is 
useless to multiply them. 

Having thus shown the principles on which the 
United States found their claim to the Rio Bravo 
as the western boundary of Louisiana, we will pro- 
ceed to examine the claim of Spain which is op- 
posed to it, as- presented by your Excellency, in 

our esteemed note of the 13th inst. We find by 
jt, that all the facts relied on in support of the 
claim of Spain, relate to the province of Texas, 
the whole of which lies eastward of the Rio Bra- 
vo, and, as we suppose, within the limits of Lou- 
isiana. They amount to this, at different epochs, 
certain religious missions were established within 
that province, the first of which was in 1690; that, 
in 1692, a royal order issued, directing new dis- 
coveries to be made in it, under which the river 
Colorado was explored; that, in 1714, Louis St. 
Denis, a Frenchman, with a passport from the 
Governor of Louisiana, made a visit to Mexico on 
some.commercial projects, passing by the Spanish 
post St. John the Baptist, on the Rio Bravo, at 
which time Don Diego Lamon was sent into the 
province of Texas, where he was well received by 
the Indians, among whom he then founded seve- 
ral religious missions, one of them at a post with- 
in seven leagues of Natchitoches; that treaties 
were afterwards made with some tribes of In- 
dians, who acknowledged their dependence on 
Spain, that, daring the regency of the Duke of Or- 
leans, hostilities took place between the French and 
Spaniards, in which the former attacked the latter 
at Adais and, broke up the establishment for atime; 
that, in 1730, the situation of the post Antonio de 
Bejar was improved by the Marquis de Aguago, 
who settled a certain number of families in its 
neighborhood ; that, in 1775, hostilities took place 
with the Indians, whoattacked the post of St. Saba, 


and killed some soldiers and priests; in conse- 
quence of which, a detachment was sent against 
them, under the command of Don Diego Otiz 
Pamille; that, after this, the Marquis de Rubi was 
empowered te organize a system of defence for 
the provinces of New Spain, which was comple- 
ted in the year 1772. These, we believe, are all 
the facts stated by your Excellency, on which we 
think proper to make a few remarks. 

It is evident, as every fact above stated was 
posterior, and even by many years, to the com- 
pletion of the title on which the United States 
rely, that if the principles by which they support 
that title are sound, there is not the slighest foun- 
dation for the claim of Spain to rest on. Every 
act of Spain, within the limits which it appears 
justly belonged to France, was an encroachment, 
which the friendly relations between the two 
Powers might authorize in a wilderness, but 
which could give no title. That those acts were 
considered by the French as encroachments at 
the time they were made, is proved by many 
facts and documents the most authentic. In re- 
spect to the Spanish post, in the neighborhood 
of the Natchitoches, on which your Excellency 
seems chiefly to rely, we beg to refer you to 
Colonel Champigny’s work, page 10 of his notes, 
by which it is stated, that the post which the 
Spaniards had established there was on the ter- 
ritory of the French. We refer you also to Du 
Praty’s History of Louisiana, volume 1, page 12; 
by which it appears that the Spaniards were in- 
troduced. there under the auspices of the French, 
by Louis St. Denis, to favor a contraband trade 
with Mexico; that the favorable reception given 
by the Indians to Don Diego Ramon was owing 
to St. Denis, who was recognised by them as 
their great chief; prior to which year, it appears, 
by the same author, that there was not an estab- 
lishment of any kind east of the Rio Bravo, and 
only that of St. John the Baptist on the western 
bank of it. But the most authentic and conclu- 
sive of all proofs of the light in which these acts 
of the Spaniards were viewed by the French is, 
that hostilities actually did take place between 
them respecting those posts, which history has 
recorded, and your Excellency admitted. 

Your Excellency has noticed, in your state- 
ment, some concessions or acknowledgments made 
to the Spaniards by the Indians of their depen- 
dence on them; but these, it is presumed, could 
convey no title to the sovereignty of the territory 
against France. The third principle relied on 
above is conclusive to this effect. Within the 
known limits of Mexico, there isa vast tract of 
vacant territory to the north, held and inhabited 
by the Indians. If any other Power was to treat 
with, and receive similar acknowledgments of 
them, would Spain admit that the territory was 
thereby transferred from her to such Power? 

On this view of the subject, in which we have 
attempted to illustrate more in detail, but have 
added little to the contents of the memorial which 
we had the honor to present to your Excellency, 
on the 28th January last, we rest the title of the 
United States to the Rio Bravo as the western 
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boundary of Louisiana. As every point has 
been thus fully discussed, we flatter ourselves 
that we shall now be honored with your Ex- 
cellency’s. propositions for the arrangement of 
the whole business. The country on both sides 
of the Mississippi is yet a wilderness, and it is 
important to make those arrangements which 
their mutural interests may require while it is so. 
As your Excellency is possessed of the sentiments 
of our Government on every point, it is unneces- 
sary to add more than to repeat, that on receiving | 
your Eixcellency’s propositions we shall have | 
every disposition to conciliate the views and in- 
terests of His Majesty’s Government which can | 
be expected from the just and friendly policy of 
the United States, 
We request your Excellency to accept, &c. 
CHARLES PINCKNEY. 
JAMES MONROE. 
Don Pepro CevaLLos, 
First Secretary of State, §c. 


Messrs. Pinckney and Monroe to Mr. Cevallos. 


Aranjuez, May 12, 1805. 

Sir: Animated by the same desire which has 
governed us since the commencement of the ne- 
gotiation, and influenced by that which was ex- 
pressed by your Excellency in our interview last | 
evening, we are willing to state the ultimate con- | 
ditions on which we are authorized to adjust the 
several points depending between our Govern- | 
ments. With this view, we do ourselves the | 
honor to inform your Excellency that, on condi- | 
tion His Catholic Majesty will cede the territory | 
eastward of the Mississippi, and arbitrate the | 
claims of the citizens and subjects of each Power, , 
according to the convention of August 11, 1802, | 
we will make the Colorado the boundary between | 
Louisiana and Spain, by a line to be run in the 
manner proposed in the project which was pre- 
sented on the 28th January last, the United States | 
ceding all right to any territory westward of that | 
line; we will establish a district of territory of | 
thirty leagues on each side of that line, or on the ; 
American side only, if preferred by Spain to be | 
run from the Gulf of Mexico to the northern | 
boundary of Louisiana, which shall remain neutral | 
and unsettled for ever; we will relinquish the | 
claim to spoliations which were committed by: 
the French within the jurisdiction of Spain, in | 
the course of the last war, the United States un- 
dertaking to compensate the parties in a sum to 
be specified; and we will also relinquish all claim 
to compensation for the injuries which were re- 
ceived by the suppression of the deposit at New 
Orleans. 
suiaded, see in these propositions a most unequi- 
‘vocal proof of the sincere desire of our Govern- 
ment to meet the views of His Catholic Majesty 
in the points referred to, in a spirit of conciliation 
and. concession, to place the friendly relations of 
the two Powers, who, as neighbors, have so many 
and powerful motives to promote that object, on 
a basis never to be shaken. We have endeavored 
also to give the strongest proof in our power of 
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Your Excellency will, we are per- 


our disposition to conciliate the views which 
have been expressed on two points by His Ma- 
jesty the Emperor of France, since, in case His 
Catholic Majesty adopts the propositions, and 
cedes the whole of the territory eastward of the 
Mississippi, we are willing to accept the ces- 
sion of West Florida from him; and, in assum- 
ing the payment to our citizens of their claims 
for French spoliations, we make it,as we pre- 
sume, in a great measure, without any considera- 
tion whatever, as we consider that the concession 
which we propose to make on the western side of 
the Mississippi is, in itself, an equivalent for all 
the territory claimed by Spain on its eastern side, 
If these propositions are accepted, we have to 
request that your Excellency will be so good as 
to notify us of it, that a convention founded on 
them, may be concluded without delay. If they 
are rejected, we have then to request that your 
Excellency will consider the United States as in 
no respect bound by them, and the whole subject 
as standing on the same ground, in any future 
negotiation, as if none such had been made. In 
either event, we have to request that your Ex- 
cellency will be so good as to give us an early and 
explicit answer to the same. 
We request your Excellency to accept the as- 
rance of our distinguished consideration and 
esteem. 

CHARLES PINCKNEY. 

JAMES MONROE. 
Don Pepro Ceva.tos, 

First Secretary of State, &c. 


P. S. We do ourselves the honor to enclose 
your Excellency the two notes which we sub- 
mitted to your view last evening, with our 
signatures, 


Propositions to the Secretary of State. 


On condition that Spain will cede, on her part, 
the territory to the east of the Mississippi, and 
arbitrate her own spoliations conformably to the 
convention of August 11, 1802, the United States 
wiil cede, on their part, their claim to territory 
west of a line to be drawn from the mouth of the 
Colorado to its, source, and from thence to the 
northern limits of Louisiana, in such manner as 
to avoid the different rivers and their branches 
which empty into the Mississippi. 

They will establish a territory of thirty leagues 
| on both sides of this line, which shall remain un- 
| settled forever, or of thirty leagues, on their own 
| side, if Spain desire to extend her settlements to 
| the Colorado. 
| They willalso relinquish their claim for French 

spoliations, which amounts to one hundred and 
| sixty-four vessels, by undertaking to satisfy the 
| parties themselves in a sum to be specified, 
They will relinquish, likewise, their claim to 
; compensation for the suppression of the deposit 
| at New Orieans. 
| From the Ist of October 1796, until the ——; 
| there were brought into the ports of His Catholic 
eres in Europe and Africa, by the French, 
168 vessels, 
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Of the-above, have been condemned, - 74 
Acquitted, ransomed, or compromised, - 23 

wy — 97 
Cases of the violation of the Spanish terri- 

‘tory, condemned, -+ - - - - 13 
Run ashore and lost, - - - - 1 
Unaccounted for,’ -= - =- =- - 7 
Result not known, =- <- - =- - 50 
Total by the French, - - - = 168 


A statement. of the facts relative to American vessels 
“taken by French privateers, and brought into Spanish 
“ports, obtained from the most authentic sources. 
-Of the French spoliations, there have peen fifty 

appeals from the consular judgments in Spain to 

the Council of Prizes at Paris, of which thirty 
have-been released, nine condemned, and twelve 
are yet.depending. Not one sous has been paid 
in any-case, nor is there a single case of such 
spoliations on the list of liquidations now at the 

French treasury, which are to participate of the 

twenty millions of livres to be paid by the United 

States to their citizens, under the treaty of 1803, 

on account of French spoliations. 

The American Minister never did demand pay- 
ment of French spoliations made in Spain, know- 
ing them’ as such; nor did the American agent 
ever demand it by his.order or knowledge. The 
first intelligence which the American Govern- 
ment had-of appeals being permitted from the 
French Consular tribunals in Spain to the Coun- 
cil of Prizés in France, was received from Spain 
herself. ` As soon as it was received, the Secre- 
tary of State wrote to the American Minister in 
Paris, to know what the fact was, and instructed 
him at the same time, to prohibit the agent from 
acting in. such cases, it having been at all times 
the opinion of the Government that Spain alone 
was answerable, of whom only has the recom- 
pense been demanded. 

Taken by the Spaniards, since the Ist of Oc- 
tober, 1796, until the , 104 vessels and 4 ċar- 
goes. Of these have been condemned 29 vessels. 
Acquitted, ransomed, or compromised, 51. Dis- 
appeared, unaccounted for, or depending, 24. 
Total by the Spaniards, 104 vessels, 4 cargoes. 


His Excellency Don Pedro Cevallos to Messrs. Monroe 
and Pinckney. 
Arnansvez May 15, 1805. 

GENTLEMEN : I have read, with due attention, 
your esteemed note of the 12th, and the proposi- 
tions you have been pleased to make in the name 
of your Government, reduced to the following: 
that Spain shall cede the Floridas, on her part, 
and shall arrange the point of the claims of the 
individuals of both nations, conformably to the 
convention of the 11th, August, 1802; and that, 
on their part, the United States would fix the 
river Colorado as the limit between Louisiana 
and the Spanish possessions, in the form that the 
said note expresses; and that they will abandon 
the claim arising from the damages occasioned 
by the French on the coasts and in the ports of 


Spain, during the last war, as also that for indem- 
nification for damages occasioned by the suspen- 
sion of the deposit at New Orleans. 

-On viewing these propositions, I cannot refrain 
from saying to. your Excellencies that I do not 
see in them any convenient terms for entering 
into the exchange or contract proposed ; for, al- 
although His Majesty has the power to bargain 
for the Floridas, as owner of them, in the fullest 
extent, and has also the right, if he pleases, to ratify 
the convention of August 11, 1802, which is: sus- 
pended for the reasons your Excellencies know, 
there are wanting equal right and power in the 
United States to make the cession your Excellen- 
cies mention. The United States having no 
right to demand of Spain compensation for dam- 
ages occasioned by the French privateers, as I 
have demonstrated in my notes on that point, and 
to which I again refer, Spain, therefore, could 
not receive from the United States the renuncia- 
tion of a right they have not, and which she 
does not recognise as belonging to them. The 
same may be said as to the claim for the suspen- 
sion of the deposit at New Orleans, and as to the 


‘claim to fix the limit of Louisiana at the Rio 


Bravo; from which claim flows the assertion, 
that the fixing it at the Colorado is to be consid- 
ered as a cession. It is equally necessary for me 
to observe to: your Excellencies, that the Spanish 
Government has made it appear, and is. equally 
ready. to show more and more, ‘by the most 
irrefragable proof, that the limit which separates 
Louisiana and the Spanish possessions is a line 
which, beginning in the Gulf of Mexico, between 
the rivers Caracut or Carcase and the Armienta 
or Marmentao, ascends towards the north, between 
the Adais and Natchitoches, until it cuts the 
Red river; and as from this point they are doubt- 
fal and little known, the limits which ought to be 
marked on the northern side appear to be proper. 
subjects for reference to the prudent investiga- 
tion of commissioners of limits, to be named by 
both parties; who, having the view of the territory, 
and all the documents and dates which may be 
necessary, before them, rectifying what ought.to 


‘be rectified, and furnishing the light necessary to 


both Governments, on limits which have never 
yet been fixed or determined with all the exact- 
ness necessary, may be thus able to establish the 
demarcation completely to the satisfaction of 
both Governments. 

In this view of the subject, it cannot be con- 
cealed trom the penetration of your Excellencies, 
that, as a consequence of the propositions you 
have made by your note of the 12th, Spain would 
cede to the United States, not only the territories 
which indisputably belong to her to the east of 
the Mississippi, that is the two Floridas, but also 
others, equally her own, in the interior province 
of New Spain, without receiving anything in re- 
turn but the renunciation of a right which she 
does not acknowledge in the United States, 
which is, to reclaim for the damages arising from 
the suspension of the deposit, and for those oc- 
easioned by the French privateers, on the coast 
and in the ports of Spain, during the last war; 
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when, on the contrary, Spain thinks she has shown 
that she is in no manner liable for the same. 

The justice of the American Government will ' 
not permit it to insist on propositions so totally to | 
the disadvantage of Spain; and, however anx- | 
ious His Majesty may be to please the United ; 

i 
1 
i 
i 
j 


nor can he do less than consider them as little 
conformable to the rights of his Crown. 

I renew to your Excellencies the demonstra- 
tions, &c. 


i 
States, he cannot, on his part, assent to them, | 
\ 


PEDRO CEVALLOS. 


Messrs. Monroe and Pinckney to His Excellency Don 
Pedro Cevallos. 


Aransvez, May 18, 1805. 

Sır: We have received your Excellency’s letter 
of the 15th instant, by which we perceive, with 
regret, that the propositions which we had the} 
honor to make to His Majesty, on the part of our | 
Government, on the 12th instant, for the adjust- ! 
ment of the several points depending between the | 
United States and Spain, have been absolutely | 


| 
| 
| 
l 
! 


SS 


Mr. Monroe’s address on taking leave. 
On my arrival here, f had the honor to assure 
your Majesty of the high consideration of my 
Government for your Majesty’s person and Goy- 
roment. IJ then hoped to have had the honor to 
onclude the special mission with which I was 
charged, in conjunction with the Minister Pleni- 
potentiary of the United States near your Majesty, 
to the advantage and satisfaction of both parties; 
but being disappointed in this respect, all propo- 
sitions, which we deem just, being rejected, and 
none others ever offered on the part of your Ma- 
jesty’s Government, though often invited, it is 
my duty to return to my station at London. We 
have transmitted the result to our Government for 
its decision. Under these circumstances, I have 
thought itmy duty to take leave of your Majesty 
in the usual form. In so doing, I avail myself 
of the occasion to assure your Majesty, an assur- 
ance which I give with pleasure, of the high con- 
sideration of my Government, and of the pleasure 
it would have derived from an amicable adjust- 
ment, on just and fair principles, of all the ques- 


e 
ce 


rejected. By this answer, which we presume is | tions depending between the two nations, to ac- 
given by the order of His Majesty, we consider | complish which it has made so many friendly 


the negotiation concluded ; we have, therefore, 
only to remark, that we shall hasten to commu- | 
nicate the result to our Government, who will ! 
not fail to bestow on it the attention which is due ! 
to a concern of such high importance to the Uni- ! 
ted States. The special mission to His Catholic | 
Majesty being thus ended, it becomes the duty of | 
Mr. Monroe to repair immediately to London, 
where he is resident Minister of the United States ; 
for which purpose, your Excellency will be so į 
obliging as to furnish him with the necessary pass- | 
port. As preparatory to that step, we have to 
request your Excellency will be so good as to 
obtain for him an early audience of their Majes- 
ties, that he may be enabled to take his leave of | 
them ; and, at the same time, to renew the assur- | 
ance of the high consideration entertained for 
them by our Government. | 
«We beg your Excelléncy to accept the assur- | 
ance, &c. 


CHARLES PINCKNEY. 
JAMES MONROE. 


i 
$ 


His Excelleney Don Pedro Cevallos to Messrs. Pinck- 
ney and Monroe. 
= Aransuez, May 20,1805. | 
GENTLEMEN: Having given an aecount to, 
their Majesties of the contents of your esteemed | 
letter of the 18th, in which you request the neces- : 
sary passport for Mr. Monroe to return, agreeably 
to. his wish, to his residence at London, obtain- 
ing before his departure an audience of leave, their | 
Majesties have fixed to-morrow, being Wednes- ; 
day, at half-past eleven, for the audience which 
Mr. Monroe wishes, and, without loss of time, I 
shall-have the honor to send the necessary pass- | 
port for Mr. Monroe. i 
I have the honor to reiterate the demonstrations 
of my distinguished consideration. &e. 
: PEDRO CEVALLOS. | 


| advances and exertions. 
1 


Messrs. Monroe and Pinkney to Mr. Madison. 
Aransuez, May 23, 1805. 

Sır: We are sorry to inform you that the ne- 
gotiation with which we were charged by the 
President with the Government of Spain is con- 
cluded, after failing in all its objects, notwith- 
standing our unwearied and laborious exertions, 
for so great a length of time, to procure for ita 
different result. We have heretofore availed 
ourselves of such opportunities as offered to trans- 
mit you copies of the papers which had passed in 
our correspondence with the Minister of Spain on 
the subject, at the dates of our several letters which 


: accompanied them, by which you were apprized 
i of the tone which this Government had assumed 


in the negotiation. We have now the pleasure to 


i transmit to you, by Captain Dulton, a copy of 


hose, and every subsequent paper which has 
passed in it. These will give you so clear a view 
of the transaction. that you will not be ata loss 
for the policy of Spain in the business, or of the 
motives which governed us in every stage of it. 


; We endeavored, in obedience to our instructions, 


to adjust the differences subsisting between the 
two countries, on such conditions, and to establish 
their future relations by such arrangements, as 
were in our judgment safe, honorable, and advan- 


| tageous to Spain, and we pursued the object ina 
; mode the most conciliating that we could adopt. 


In respect to the conditions, we were, indeed, 
willing to make some sacrifice on our responsi- 


| bility, in the persuasion that, under existing cir- 
_ cumstances, our conduct would be approved. But 


a very different spirit animated this Government 
in every respect. We experienced, on its part, 
neither a spirit of candor nor conciliation in the 
management of the business, nor of accommoda- 
tion in the conditions. In this latter point it has 
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which, it seemed proper for us to wait and see what 
the sacrifices were which he proposed to make 
when the discussion was concluded, and to which 
we were the more disposed, from a presumption, 
against the evidence of very strong facts, that this 
Government must have too just a knowledge of 
its interest to court a contest with us, especially 
by refusing its assent to the just and reasonable 
terms on which we insisted. Under these impres- 
sions, we proceeded in the business for some time, 
till finally there remained only one point, that of 
the western limits, to be treated of. Here it ap- 
peared to us that Mr. Cevallos had resolved to 
terminate it, having failed for so longa time to 
answer our last note, after having pressed somè 
point ina manner to excite that expectation. We 
asked him, by note of the 30th March, if such was 


disclaitved our rights in every question on which 
it-was possible thata difference of opinion could 
exist; it has: pushed the: pretensions of Spain to 
the most extravagant extent in each ; and insist, 
finally, ina tone‘not a little imperious, that those 
exaggerated pretensions should be the standard by 
which the; subsisting differences and their future 
relations should be regulated. So far as depended 
on ts, the business might-have been ended ina 
few weeks, but nothing was more remote from 
the views of this Government than to bring it to 
an early conclusion. On the contrary, its inge- 
huity ‘was displayed in an effort to prolong the 
Negotiation to the latest possible epoch. When 
we-asked of the Minister the acceptance or re- 
jection: of our propositions, he replied, that he 
could do neither till His Majesty should be cor- 
rectly informed of his'rights; that a discussion of | his intention, intimating, if it was, that we should 
every point was necessary to give him that infor- | not oppose it. He replied, that it was not, and that 
mation; and that, after he obtained it, he should | he should send usa note, as soon as he could, on 
give us the answer which we desired. Seeing | the western limits. We waited several days for 
very distinctly, almost from the commencement, | his note, without receiving one; we then desired 
that we had nothing to expect from the justice or | an interview, in which we asked him when we 
friendship of this Government, and being of opin- | should receive one ? He replied, as soon as pos- 
| 


re ne gree eee 


ion. that the delay which was so studiously sought | sible; that he was engaged init. Would it be 
on its part was with no friendly views to us, we in the course of the week? It would not. In 
resolved, as early as the 12th of February, to push | the course of thenext? He could not promise it; 
the business to a conclusion as soon as we could | he could neither fix the day nor the week: How 
consistent with that respectful course of conduct | long did he think it would require to conclude 
which might be necessary to procure it a favorable | the business, that ‘is, for him to be ready to con- 
one. With this view, and as we saw that he dis- | clude it, since it depended on him, as we could ter- 
approved of our propositions, we called on him, | minate it at once, and had been ready so to do 
in a. note of that. date, for his own, to which we | from the commencement? He thought it was 
received asimilar reply. His Majesty, he said, | possible to finish it in three months from that time 
was not yet informed of his rights in the points | but would not engage for it. It was on this con- 
in question ;.he ‘must get that information from | versation that our note of the 9th of April was writ- 
discussion; and, after the discussion should be | ten, which obtained from him his reply of the 12th, 
ended, that he would proceed, by negotiation, to | and in it his essay on the western limits. We had 
the arrangement of the whole business, in such | resolved when our note of the 9th was addressed, to 
manner as might prove of advantage to both coun- | proceed no further in the discussion till we received 
tries. In our interviews, he repeatedly intimated, | his propositions, and intimated to him in it that we 
that although we might disagree on every point | deemed it incompatible with our duty so to do. 
in the discussion; yet that his Government would | But, as we had now entered on the last point of 
be willing, after it was gone through, on a view | discussion, which brought the business in hisown 
of the whole subject, to make some sacrifice, as he | mode so near a conclusion, as we wished to show 
termed it, to obtain an amicable adjustment. It | the absurdity of his arguments on that point, and 
became, therefore, necessary, even at this period, | to establish, in reference to it, the perfect solidity 
to decide whether it would v best to desire an ex- | of our claim to the Rio Bravo; and, also, as we 
plicit answer to our propositions, and, in case it | wished to remove some impressions of a personal 
was refused, to end the negotiation at that stage | nature, which he seemed to have taken from our 
of the discussion, We bestowed on this point all | notes of the 30th of March and 9th of April, and 
the consideration which it merited; and the re- |in a spirit of perfect conciliation to open the door 
sult of our deliberation was, that it would be best | again to, and invite on terms the most liberal, the 
to proceed in the discussion till it was concluded; | amicable adjustment of the business, we resolved 
in a belief, however, that that would soon take | to waive all form, and to proceed to the discus- 
place, We did not wish to furnish any pretext to | sion. Accordingly, we answered his note on the 
his Government, how little plausible soever it} western limits, in which we also took a review 
might be, to sanction his declining to settle by | of the part which we had respectively acted in 
treaty all the differences subsisting between the | the negotiation, placed in its true light the con- 
United Statesand Spain at this time. We thought | duct of each party, and again invited his proposi- 
it might be useful to answer some of his remarks, | tions. The note bore date on the 20th of April, 
and to place ina more distinct light some of the | seven days after that of his, to which it was in 
questions that were involved in it; and we were | reply, and to which we expected, of course, an 
not aware that the delay necessarily incident to it | early answer. We waited patiently for one till 
would put usina less favorable situation to obtain a | the Ist instant without effect; when it being the 
compliance with our just demands; in addition to | day of his weekly rendezvous with the several 
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members of the diplomatic corps, we asked him, 
in a private interview, when we should hear from 
him on the subject of our last. He said it would 
be soon, as he was engaged on it. Would it com- 
prise propositions? To which his reply was 
understood to be in the affirmative. Another 
week had elapsed, when a similar occasion fur- 
nished another opportunity to make the same in- 
quiry. His reply to it was still equally vague 
and unsatisfactory. As we had anticipated such 
a one, we had made up our mind as to the part it 
became usto act in that event. We had resolved, 
on a view of the whole subject, to wait no longer 
for his propositions, but to offer him on our part 
such terms as we were willing to close the busi- 
ness on, by treaty, if they were accepted, or with- 
out, if they were rejected. With this view, we 
observed to him that we were disposed to make 
him a newand more advantageous offer, in which 
we should go further than our instructions per- 
mitted, but which we should do to meet as far as 
we could the views of His Majesty, for the pur- 
pose of terminating the business amicably at once. 
He replied, that such a proposition on our part in 
the present stage-would be premature, as the dis- 
cussion was not. concluded. We had long seen 
through Mr. Cevallos’s views, and given him 
cause to. know that, in following him in the dis- 
cussion, we had done it not solely because he had 
invited us so to do, but from superior considera- 
tions which justified us in that conduct; not solely 
because we were the dupes of his management, but 
that we really wished to furnish an incontroverti- 
ble proof of the sincere desire of our Government 
to preserve the relations of friendship with Spain, 
and of the steadiness and magnanimity with 
which it pursued that object, while the pursuit 
could be attributed to such generous motives. As 
this trait in Mr. Cevallos’s conduct corresponded 
with the others, we were not at all surprised by it, 
nor would we be diverted from the course which we 
had resolved on. We, therefore, wrote him, on 
the 12th, a note, in which we made him the pro- 
positions above-mentioned, in terms of perfect re- 
T and to which we asked his explicit answer. 

n the 16th we received one which was perfectly 
so. This answer being of the character already 
stated, left no cause to doubt the part which it 
now remained for us to take. Accordingly, on 
the 18th, we informed him that his note of the 
15th had ended the negotiation, on which it be- 
came our duty to report the result to our Gov- 
ernment, and for Mr. Monroe to repair immedi- 
ately to London, where his duty required his 
presence. As preparatory to this latter measure, 
We-requested an audience of their Majesties, to 
enable him to take leave of them in the usual 
form, and a passport to leave the country; both 
of which were granted in the course of a few days. 
As the above details furnish some facts not to 
be found in the correspondence with the Minister 
of Spain, we have thought it our duty to give 
them. If any doubts existed on a view of the 
other. documents, by any circumstance which oc- 
curred inthe course of the negotiation relative to 
the policy of this Government in it, we are per- 


suaded that these will tend to remove them.— 
We do presume that the motive of this Gov- 
ernment in seeking delay, by the management 
which it used, was its utter indisposition to ac- 
commodate the business with us on just princi- 
ples. With such a determination, delay might 
be, on many considerations, desirable to it. Hav- 
ing the support of France on some important 
points, and knowing that an attempt was making 
by her to induce our Government to yield expli- 
citly on them, it might wish to protract the busi- 
ness till that end was accomplished. Besides, it 
might hope to profit by the events of the present 
war. But, on our part, we did not see that any 
advantage could be gained by prolonging the 
negotiation, while we were persuaded that some 
essential injury might result from it. By pro- 
longing, after so much time had already been 
consumed in it, we thought that we should have 
furnished the proof of timid councils; that we 
expected that our Government would yield to the 
pressure made on it, and thus tend to confirm this 
Government and that of France in increasing 
that pressure. While the negotiation was con- 
tinued under existing circumstances, it seemed to 
us as if those Powers would have essentially the 
control of it. But, by withdrawing from it, we 
were persuaded that ‘we should show the inde- 
pendence of our Government and country to the 
parties, and put the affair on its true ground in the 
eyes of other Powers, from which some advantage 
might result hereafter. 

Of the terms on which this Government would 
have concluded a treaty with us, yuu will be able 
to form a tolerably correct opinion in some im- 
portant points, by the documents which we send 
you. You will observe that it never furnished 
us with any propositions whatever, though often 
requested ; that it refused to ratify the convention 
of August 11, 1802, but on conditions we were 
positively forbidden to accept; that it refused any 
accommodation on account of French spoliations, 
or the suppression of the deposit at New Orleans; 
disclaimed our right to West Florida, and as- 
serted theirs. on the west of the Mississippi, toa 
line which should commence at the Gulf of Mex- 
ico, between the Caracut and Marmentao rivers, 
and run thence between the Adais and Natchi- 
toches to the Red river, &c. 

The propositions which we made were not only 
in the spirit, and in conformity to our instruc- 
tions, but such as we thought, in every respect, 
justand reasonable. Our claim to the Rio Bravo 
appears to us to be as well founded as that of 
Spain to any portion of Mexico which is vacant, 
and we do conceive that the accommodation 
which we offered on that side of the Mississippi 
was worth at least that which was asked in return 
for it on the eastern side. The territory is more 
extensive, and it is at least as important to Spain 
to be accommodated on the side next Mexico as 
to the United States in respect to Florida; and 
the advantage of the parties is the standard by 
which the value ought to be estimated. Besides, 
we were convinced, if we succeeded at all, we 
were as likely to do it on these propositions as On 
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any we could make at this time, short of the ex- 
travagant pretensions above stated. We are con- 
vinced, if we do succeed by other terms than 
those,that it will be owing to the successful 
course of events, and to the imposing attitude and 
decision of our Government and country. To 
have. proposed other terms at this time would 
have produced no effect as to an adjustment, 
while it would have weakened our claims and 
injured us on any future occasion. 


In proposing to accept a cession of West Florida 
from Spain, and to relinquish the French spolia- 
tions, in the, manner expressed in our note. we did 
it:with-a view to satisfy the pretensions of France 
in these respects. We deemed it advisable to take 
that ground, in the presumption that her Gov- 
ernment might possibly avail itself of the opportu- 
nity thereby furnished to separate itself from the 
question, and eventually use its influence with 
Spain to adjust the business. You will observe 
that that proposition offered no relinquishment of 
those’ claims, but in case the whole project was 
accepted ; in which case the United States were 
to pay on that account to the creditors a sum to 
be. specified, for which they would have found in 
other respects a reasonable indemnity. 

As we did not wish to compromit our Govern- 
ment more than was unavoidable, it was thought 
proper that Mr. Monroe should take leave of their 
Majesties in the usual’ form. In so doing, he 
avails himself of theopportunity to observe to His 
Majesty that the failure of the negotiation was 
attributable to his Government, and not that of 
the United States, for reasons which he took the 
liberty to mention. A copy of his address is en- 
closed. As nothing was said in my communica- 
tion respecting the ordinary mission, it remains of 
course in force. At present it is our opinion that 
Mr. Pinckney should continue here, or leave some 
person charged with our affairs, should he find it} 
inconvenient to remain till the orders of our Gov- | 
ernment are received on the subject. We are, 
however, strong in the persuasion that all our 
concerns depending with this Government, as 
well those of individuals as of the public, will 
remain suspended by it till our differences are 
adjusted. 

The result of this, negotiation forms an inter- 
esting crisis in our affairs, which it has been im- 
possible to prevent, and to which the wisdom, 
firmness, and virtue of our Government will be 
fully equal. Having justice on its side, and hav- 
ing given the most ample proof of its moderation, | 
there can be no doubt that its decision on the 
part now to be taken will be such as to sustain 
the high character of the American nation, vin- 
dicate its just rights, and merit the general appro- 
bation of our fellow-citizens. 

We are, dear sir, with very great respect and 
esteem, very sincerely your very obedient ser- | 


vants, 
. CHAS. PINCKNEY. 
JAMES MONROE, 
Hon. James MADISON, 
Secretary of State. 


STATE OF THE FIQANCES. 


[Communicated to the Senate, October 25, 1803.] 


In obedience to the directions of the act supple- 
mentary to the act, entitled “An act to estab- 
lish the Tzeasury Department,” the Secretary 
of the Treasury respectfully submits the follow- 
ing report and estimates: 

The annual net proceeds of the duties on mer- 
chandise and tonnage, had, in former reports, been 
estimated at nine millions five hundred thousand 
dollars. That estimated revenue, predicated on 
the importations of the years immediately pre- 
ceding the late European war, and on the ascer- 
tained ratio of increase of the population of the 
United States, appears, from the experience of the 
two last years, to have been underrated. The 
net revenue arising from that source, which ac- 
crued during the year 1802, exceeds ten millions 
one hundred thousand dollars. The revenue 
which has accrued during the two first quarters 
of the present year, appears, from the best esti- 
mate that can now be formed, to have been only 
fifty thousand dollars less than that of the two 
corresponding quarters of the year 1802; and the 
receipts in the Treasury, on account of the same 
duties, during the year ending the 30th Septem- 
ber last, have exceeded ten millions six hundred 
thousand dollars. Those facts afford satisfactory 
evidence that the wealth of the United States in- 
creases in a still greater ratio than their popula- 
tion, and induce a belief that this branch of the 
public revenue may now be safely calculated at 
ten millions of dollars. 

From the statement A, it will appear that the 
same revenue, for the two last years of the late 
European war, (1800 and 1801) calculated at the 
present rate of duties, averaged $11,600,000 a 
year; but,although it might, with some degree of 
probability, be supposed that the renewal of hos- 
tilities will again produce a similar increase, no 
inference from that period is drawn in this report, 
in relation to the revenue of the ensuing years, 

The statement B shows the several species of 
merchandise on which the duties on importations 
were collected, during the year 1802, the portion 
of that revenue which was derived from draw- 
backs, and that which arose from the extra duty 
on merchandise imported in foreign vessels. 

Although the sales of the public lands, during 
the year ending on the 30th day of September 
last, were affected by the situation of the Western 
country, two hundred thousand acres have been 
sold during that period; and, as it appears by the 
statement C, that, independent of future sales, the 
sums already paid to the receivers, together with 
those which, exclusively of interest, fall due dur- 
ing the three ensuing years, amount to $1,250,000; 
the annual revenue arising from the proceeds of 
those sales, cannot be estimated at less than four 
hundred thousand dollars. 

The permanent annual expenses of Govern- 
ment, which, under existing laws, must be de- 
frayed out of that revenue, amount to nine mil- 
lions eight hundred thousand dollars, to wit: 
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1st. The annual appropriation of $7,300,000, for And also to pay two millions of dollars 


the payment of the principal and interest of 


the debt; of which about three millions and a 

half are at present applicable to the discharge 

of the principal, and the residue to the pay- 
` ment of interest - $7,300,000 
2d. The current expenses of Govern- 

ment, which, according to the esti- 

mates for the year 1804, consist of 

the following items, viz: 
For the civil department, and 

all domestic expenses of a 

civil nature ~ 791,000 
For expenses attending the in- 

tercourse with foreign na- 

tions, including the perma- 

nent appropriation for Al- 

giers, and all other expenses 
. relative to the Barbary Pow- 

ers - - - - 184,000 
For the Military and Indian 

departments - 875,000 
For the Naval Establishment, 
. calculated on the ,supposi- 

tion that two frigates and 

four smaller vessels shall be 


on account of the purchase of Lou- 
isiana, being the same sum which 
was reserved for the purposes con- 
templated by the law of the last ses- 
sion, appropriating that amount for 
the extraordinary expenses attending 
the intercourse with foreign nations 2,000,000 


4,964,000 


It appears by the estimate D, that, during the 
year ending on the 30th September last, the 
aymeots from the Treasury, on account of 
the public debt, have amounted to 3,096,700 
Which, together with the increase of 
specie in the Treasury, during the 
same period, amounting to - 1,320,000 


Making an actual difference in favor of 
the United States during that year of 4,416.700 


The payments on account of the principal of the 
public debt, from the 1st day of April, 1801, to 
the 30th day of September, 1803, have amount- 
ed, as appears by the estimate E, to $9,924,004 


kept in commission - — - 650,000 The specie in the Treasury, on the Ist 
2,500,000} day of April, 1801, amount- 
—-——| edto - - - - 1,794,000 
9,800,000 | And on the 30th day of Sep- 
And deducted from the perma- tember, 1803, to - - 5,860,000 
nent revenue of - - - - 10,400,000; — 
———~—— | Making an increase of -  - + 4,066,000 


Leaves a surplus revenue of six hun- 
dred thousand dollars, applicable to 
other objects - = $600,000 


The following extraordinary resources and de- 
mands, not being of a permanent nature, are not 
included in the above calculation, to wit: 

The specie in the T : 
day of September last, amounted to $5,860,000 
The arrears of the direct tax, estima- 


tedat - - -  - =. = 250,000 
he outstanding internal duties, which 
. amount to near - - 400,000 


And the sum which will be repaid to 
the United States on account of ad- 
vances heretofore made in England, 
for the prosecution of claims, esti- 

mated at - 


$6,660.000 


Constituting an aggregate of more than six mil- 
lions six hundred thousand dollars, which, after 
reserving the sum which it is necessary to keep 

-.in the Treasury, will be sufficient to discharge 

the demands due on account of the convention 
“with Great Britain, and amounting to 2,664,000 

Sundry extraordinary expenses in rela- 
tion to the conventions with France 
and Great Britain, estimated at 

The loan obtained from the State of 
Maryland for the City of Washing- 


ton, amounting to 


` 100,000 


200,000 


reasury, which, on the 30th! L 


These two items constitute an aggregate 
of 

| From which, deducting the extraordi- 
nary resource arising from the sales 

of the bank shares, which produced 


13,990,004 


1,287,600 
| Leaving, for the amount of the true dif- 
| ference in favor of the United States 
for the period of two years and a half, 
thesumof - - - 12,702,404 


From this view of the present situation of the 
financial concerns of the United States, it seems 
that the only question which requires considera- 
tion, is, whether any additional revenues are 
wanted in order to provide for the new debt, 


150,000 | which, if Congress shall pass the laws necessary 


| to carry the treaty with France into effect, will 
result from the purchase of Louisiana. 

The sum which the United States may have 
to pay by virtue of that treaty, amounts to fifteen 
millions of dollars, and consists of two items: 
first, $11,250,000. payable to the Government of 

| France, or to its assignees, in a stock bearing an 
j interest of six per cent.. payable in Europe, and 
the principal of which will be discharged at the 
Treasury of the United States, in four instal- 
| ments, the first of which shall commence in the 
year 1818; secondly, asum which cannot exceed, 
but may fall short of $3,750,000, payable in spe- 
cie at the Treasury of the United States, during 
the course of the ensuing year, to American citi- 


1465 


APPENDIX. 


1466 


State of the Finances. 


zens having claims of å certain description on the 
Government of France. 
dt has already been stated that two-millions of 
dollars may be paid from the specie now in the 
Treasury, on-account of the last item; and the 
whole amount.of the new debt which may event- 
ually be created, cannot therefore exceed thirteen 
millions of dollars, the annual interest of which 
is.equal to $780,000; but, on account of commis- 
sions,and variations of exchange, will be estima- 
tedsat.eight hundred thousand dollars. 
. Phe existing surplus revenue of the United 
States, will, as has been stated, be sufficient to dis- 
charge six hundred thousand dollars of that sum; 
and-itis expected that the net revenue collected 
cat, New Orleans will be equal to the remaining 
two hundred thousand dollars. That opinion 
rests on the supposition that Congress shall place 
that port on the same footing as those of the Uni- 
ted States, so that the same duties shall be col- 
lected there, on the importation of foreign mer- 
chandise, as are now, by law, levied in the Uni- 
ted States, and that no duties shall be collected, 
either on the exportation of produce or merchan- 
dise, from New Orleans to any other place, nor 
on any articles imported into the United States 
from the ceded territories, or into those territories 
from the United States. : 

‘The statements F, G, H, exhibit the annual 
exports of the United States, to and from Flor- 
ida and Louisiana, for the year 1799 to 1802; and 
the statement G particularly shows, that the ex- 
portations.from the Atlantic States to those colo- 
nies, of articles, not of the growth, produce, or 
manufacture, of the United States, amounted, for 
the three years, 1799, 1800, and 1801, to 6,622,189 
dollars, making, an average of more than two 
millions two hundred thousand dollars of for- 
eign articles. liable to pay duty, annually im- 
ported-into Florida and Louisiana from the Uni- 
ted States alone. | 

It is ascertained that the exportations from the 
United States to Florida are so trifling that that 
statement may be considered as applying solely to 
New Orleans; and it is also known, that almost 
the. whole of those importations were consumed 

_ Within that colony; and that, during the war, 
the supplies from the United States constituted 
by. far the greater part of its imports. 

From thence.it results, that the annual import- 
ations into the ceded territory, of articles destined 
for the consumption of its own inhabitants, and 
which will, under the revenue laws of the United 
States, be liable to pay duty, may safely be esti- 
mated at two millions five hundred thousand dol- 
lars; an amount which, at the present rate of 
duties, will yield a revenue of about $350 000, 

From that revenue must be deducted $150,000, 
for the following items, viz: 

Ist. The amount of duties on.a quantity of 
sugar and indigo, equal to that which shall be 
imported from New Orleans to the United States. 
The whole amount of sugar exported from New 
Orleans is less than 4,000,000 of pounds, and that 
of indigo is stated at about 30,000 pounds. Sup- 
posing (which, on account of that exemption, is 


not improbable) that the whole of those articles 
should, hereafter, be exported to the United States, 
the loss to the revenue will be about $100,000. 

2d; No increase of expense in the military es- 
tablishment of the United States is contemplated 
on account of the acquisition of territory; but 
the expenses of the civil administration of the 
province, and those incident to the intercourse 
with the Indians, are estimated at $50,000: leaving 
for the net revenue derived from the province 
and applicable to the payment of the interest o 
the new debt; $200,000, as above stated. The 
only provisions, which, if that view of the sub- 
ject be correct, appear necessary, and are respect- 
fully submitted are, Ist, in relation to the stock of 
$11,250,000, to be created in favor of the Gov- 
ernment of France, or of its assignees. 

That that debt be made a charge on the Sink- 
ing Fund, directing the Commissioners of the 
Fund to apply so much of its proceeds as may be 
necessary for the payment of interest, and reim- 
bursement or redemption of the principal, ia the 
same manner as, by the existing laws, they are 
directed to do in relation tothe payment of in- 
terest and discharge of the principal of the debt 
now charged on that fund. 

That so much of the duties on merchandise 
and tonnage as will be equal to seven hundred 
thousand dollars, being the sum wanted to pay the 
interest of that new stock, be added to the annual 
permanent appropriation for the Sinking Fund, 
together with the existing appropriation, eight 
millions of dollars, annually applicable to the 
payment of the interest and principal of the pub- 
lic debt. 

And that the said annual sum of eight millions 
of dollars remain thus pledged, and be vested in 
the Commissioners of the Sinking Fund, in trust 
for the said payments, until the whole of the ex- 
isting debt of the United States and of the new 
stock shall have been reimbursed or redeemed. 

As a sum, equal to the interest accruing on the 
new stock, will thus be added to the Sinking Fund, 
the operation of the fund, as it relates to the ex- 
tinguishment of the existing debt, will remain 
precisely on the same footing as has been hereto- 
fore provided by Congress. The new debt will 
neither impede or retard the payment of the prin- 
cipal of the old debt; and the fund will be suf- 
ficient, besides paying the interest on both, to dis- 
charge the old debt before the year 1818, and that 
of the new within one year and a half after that 

ear. 
: 2d. In relation to the American claims, the pay- 
ment of which is assumed by the convention with 
France. 

That a sum not exceeding $3,750,000, inclusive 
of the two millions appropriated by a law of the 
last session of Congress, for defraying the extraor- 
dinary expenses incident to the intercourse with 
foreign nations, be appropriated for the payment 
of those claims, to be paid out of any moneys in 
the Treasury not otherwise appropriated. 

That, for the purpose of effecting the whole of 
that payment, the President of the United States 
be authorized to borrow a sum not exceeding 
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$1,750,000, at an interest not exceeding six per 
cent. a year. 

And that so much of the proceeds of the duties 
on merchandise and tonnage, as may be neces- 
sary, be appropriated for the payment of the in- 
terest, and for the reimbursement of the principal 
of the loan, which may, eventually, be effected by 
virtue of the preceding provision. 

It is not proposed to charge that loan on the 
Sinking Fund, because its amount, in case it shall 
be effected, cannot, at present, be ascertained; and 
because it may, perhaps, under the then existing 


circumstances of the Treasury, be found morc! 
| rialists have to look up for protection. 


expedient not to borrow the money, and, in lieu 
of it, to pay out of the Sinking Fund the whole, 
or a part of the two last instalments, payable by 
virtue of the convention with Great Britain, as 
authorized by the act making provision for the 
payment of the whole of the public debt. 

Ít is evident that the possibility of thus pro- 
viding for the payment of the interest of a new 
debt of thirteen millions of dollars, without either 
recurring to new taxes, or interfering with the pro- 
visions heretofore made forthe payment of the 
existing debt, depends on the correctness of the 
estimate of the public revenue which has been 
submitted. 

Although it is not without diffidence that the 
hope of such favorable result is entertained, some 
reliance is placed on the solidity of the basis on 
which the estimate is grounded. It rests, princi- 
pally, on the expectation that the revenue of the 
ensuing year shall not be less than that which ac- 
erued during the year 1802. No part of it de- 
pends on the probable increase which may result 


rom the neutrality of the United States during 


the continuance of the war in Europe, nor even 
on the progressive augmentation, which, from 
past experience, may naturally be expected to 
arise from the gradual increase of population and 
wealth. Nor has that effect been taken in consid- 
eration, which the uninterrupted free navigation 
of the Mississippi, and the acquisition of New 
Orleans, may have, either on the sales of the pub- 
lic lands, or on the general resources of the in- 
habitants of the Western States. 
sAN which is respectfully submitted, 
ALBERT GALLATIN, 
Secretary of the Treasury. 
| The tables are omitted.] 


ENCOURAGEMENT TO MANUFACTURES. 
[Communicated to the House, Dec. 9, 1803.] 

To the Honorable the Senate and House of Represen- 
tatives of the United States, the memorial of the 
subscribers, artisans and manufacturers of Phila- 
delphia, respectfully showeth : 


That in every country there isan inseparable 


condexion. betwixt the manufacturing and the | 


duties on ‘foreign merchandise, irsomuch, that 
some: of the greatest statesmen have made the 
imposts a politieal engine, to be used for the intro- 
duction or protection of the arts: for,as Rousseau 


observes, in his “ Political Eeonomy:” “It be- 

longs only to the real statesman to elevate his 
i views, in the imposition of taxes, above the mere 
object of the finances, and to transform those bur- 
| dens into useful regulations.” 
| After the peace, and during the Confederation, 
the confusion that reigned in that branch of finance, 
by every State having different objects in view, 
rendered the manufacturing interest, at that time, 
precarious and uncertain. Since the adoption of 
the Constitution, and that the impests have been 
transferred to the federal Government, it is to 
the wisdom of Congress alone that your memo- 


It is with deep concern, however, that your me- 
morialists have to represent, that during the long 
period from the pease which terminated our Rev- 


| olutionary war to the present time, they have seen 
i the wealth of the nation sent to foreign countries 


to purchase a thousand articles which can be as 
well manufactured at home, and of which nature 
has abundantly supplied us with the raw materials, 
Among that immense number of articles, even 
of the first necessity, manufactured for the United 
States by foreign nations, there are very few that 
could not be produced by our own citizens, upon 
equal terms, if they were not prevented by some 
iof the following reasons: 1st. Foreign fashion; 
| 2d. Our markets being constantly overstocked with 
| foreign goods; 3d. The unjust competition which 
; we are obliged to sustain with foreign manufactu- 
‘rers; 4th, The expense necessarily attending the 
‘commencement of complicated manufactories; 
; and, 5thly. Duties injudiciously laid on raw ma- 
‘ terials, or goods partially manufactured. Oneach 
_ of these your memorialists beg leave to state what 
And, 


i 


' has come within their own observation, 


| 1. The articles that are affected by foreign fash- 
ion are principally clothing, and more especially 


i fabrics of cotton. Our manufacturers of that ar- 
‘ticle. in the trials that have already been made, 
i find it impossible to keep pace with the changes 
| introduced by the new patterns from foreign na- 


| tions: they are therefore confined to those articles 
| which bear very little profit, for which low wages 
j are given, and have continually the mortification 
| of seeing themselves excluded from the most prof- 


| itable branches of the trade, and their goods re- 
| jected by the citizens of America as unfashionable. 
: 2, Our stores being constantly glutted with for- 
| eign goods, is another very great obstruction to 
jan incipient or even an established manufacture. 
| The greater part of the manufactures, of which 
| iron, silk, wool, cotton, or flax, are the raw mate- 
| rials, ought to be established in the interior of the 
| country, where provisions, house-rent, and fuel, 
‘are cheap. It is therefore necessary that there 
i should be a middle man betwixt the consumer and 
i the manufacturer, that the latter may not waste 
his time in seeking for customers: these are the 
| storekeepers, wholesale or retail, who inhabit the 
| towns and seaports. Now itis evident that ifa 
| foreign manufacturer shall be permitted to keep 
| these people with a constant supply of goods, and 

give them long credit, it will be impossible for the 

citizen with a small capital to persuade the store- 


APPENDIX. 


1470 


Encouragement to. Manufactures. 


to-purchase. his goods for ready money; 
ahdif he applies immediately to the consumer, the 
time that he wastes, in a country where the pop- 
ulation is diffused, forces him to demand an ex- 
traordinary price, or fix. himself in a large town, 


his labor. ae 
, 3. The competition that the manufacturing citi- 
zens of the United States.are, by the laws of the 
country, obliged to sustain with the manufactu- 
rers.of a foreign nation, is, in the opinion of your 
Memorialists, unjust, inasmuch as the finished 
articles‘of our infant manufactures, produced from 
raw. materials found in the United States, such as 
works of copper, iron, lead, earth, cotton, glass, wool, 
wood, fur; bone, horn, and leather, are generally, 
_ either prohibited in foreign countries, or duties im- 
posed far greater than is paid on the like goods com- 
ing into the United States; so that there is no en- 
couragement to attempt to excel foreign manu- 
faewures: for, in spite of the greatest exertions, 
still. the consumption must be confined to the 
United States. If any difference were to be made 
betwixt two competitors, it ought to be in favor, 
of the weakest; and an infant manufacture must 
have some protection, to enable it to contend with 
an old establishment. Your memorialits are how- 
ever, under the painful necessity of stating, that, 
in the United States, the reverse of this takes 
place. l l 

In several instances, especially in hats, shoes, pa- 
per, and.saddlery, manufactures which have ar- 
rived, to as high perfection as in any country, in 
spite of foreign competition ; they,are however, not 
permitted into the country. of our competitors, 
while theirs are still admitted here, and gain some- 
times. a temporary advantage over our manufac- 
turers, which they are not able to recover for 


where house-rent, fuel, &c., eat up the profits of 


many years, owing to a fluctuation in the price of 


manual labor, or of the raw material, or the ne- 
cessaries of life. But to whatever state of perfec- 
tion our manufactures may arrive, and however 
low we may be enabled to sell them, we never can 
contend with our competitors in their own markets, 
or put them to temporary inconvenience, because 
they totally prohibit us from their markets. And 
in those manufactories which require great capi- 
tals, and a combination of talents, our competitors 
in foreign countries have us altogether at their 
mercy: or rather, the word competitor is a perver- 
sion of the term: for, wherever. one party is laid 
prostrate at the feet of the other, there is an end 
to competition. 

4, The next obstacle is the expense necessarily 
attending the commencement of complicated man- 
ufactories. Where an article must pass through 
the hands of several ingenious artists, before it is 
fit for the market, the expense of collecting those 
artists must be considerable. The time, tvo, that 
is taken up to bring the materials from a raw 
state, to be fit for sale, must require an additional 
capital, which no man would risk, unless the con- 
sumption of his’ fellow-citizens was secured to 
him, and. at the same time, defended from every 
species of competition, but what he can see, and 


fellow-citizens only. If an insidious foe is likely 
to come upon him in the dark, and in the guise 
of fashion, it would be the extreme of folly -to 
venture his capital. : 

5. Your memorialists conceive, that the inju- 
dicious imposition of duties on raw materials, or 
gocds partially manufactured, and in some ‘cases 
a freedom from duty, equally injurious to the arts, 
merit the attention of Congress. Among the first, 
may be reckoned, rags for making paper, the bark 
of the cork tree, &c., and among the latter, wire 
of all kinds, as being an article for which the 
United States ought not to depend ona foreign 
country, especially as iron of the best kind is found 
here in abundance. 

It is a position, that will not be denied by the 


greatest enemies todomestic manufacturing, that, 
as soon as any particular branch shall be estab- 


lished, foreign goods of the same kind ought to 
be prohibited or discouraged ; and thisis certainly 
the case with every manufactory of leather and 
fur; and yet your memorialists would be glad to 
know by what mode of reasoning it can be made 
to appear, that the hatter and shoemaker, who 
have spent their youth in acquiring those arts, 
should, every five or six years, be ruined by an 
excessive importation of foreign hats or shoes, 
which perhaps may be the remaining estate of 
some European bankrupt ? 

The enemies to the manufacturing system 
have, at different times, brought forward objec- 
tions, which, to men fully acquainted with that 
branch of industry, hardly deserve notice ; but, 
as there are others, with the best intentions, who 
are true friends to the prosperity of these States, 
who may be led away by these specious objec- 
tions, or rather imaginary obstacles, we shall men- 


tion them, not with any intention of entering into 


a serious refutation, but only to show their insig- 
nificance. Ist. They say “this country is too 
young to begin the manufacture of clothing for 
the citizens.” In the progress of every original 
country, (colonies excepted) the manufacture of 
clothing has always preceded every thing else, even 
agriculture itself. But your memorialists cannot 
help expressing their opinion, that agriculture and 
the manufacturing arts ought neither to precede 
or be behind each other; that they were destined 
for mutual protection and support; of which the 
history and present state of all nations bear ample 
testimony. The flourishing state of agriculture 
must always bein proportion to the population; 
and population, on any given territory, is in pro- 
portion to the manufacturing arts, or the kind of 
labor in which the people areemployed. Already, 
in some parts of the New England States, emi- 
gration is necessary to carry off the superabundant 
population; and it would be an injustice done to 
the landholders of that part of the Union, if they 
were prevented from pursuing that line of indus- 
try, which, by preserving the population to the 
State, would enhance the value of their property. 
And we have no hesitation in saying, that it will 
be bad policy indeed, when the United States shall 
retard the prosperity of the most ancient and most 


whose strength he can measure, viz: with his | populous States, forno other reason than that the 
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new States are not equally forward in point of 
population, agriculture, &c. There is no fact better 
authenticated than this, that several of the States 
have, from a multiplicity of causes, far outstrip- 
ped others in the progress towards that state of 
society in which all the three great branches of 
national industry are combined, viz.: agriculture, 
manufactures, and commerce; and it is equally 
true, that not one of them, have been permitted 
to exert the force of their faculties, or call forth 
the industry of their citizens, but have been uni- 
formly retarded and checked in their career, by 
United States’ policy, and its fiscal regulations. 
In the great towns, we see all the evils attendant 
on luxury—such as pride, idleness, and dissipa- 
tion, without any of the benefits and advantages, 
which, by political writers, have been ascribed to 
is: as, that it makes the rich contribute to the 
ingenious poor; calls forth talents and circulates 
the wealth of a nation. But no such good can 
attend luxury in America: instead of circulating 
the wealth of the nation, it transfers it to foreign 
Powers, and gives them the sinews of war, only 
to menace our peace and disturb our tranquillity. 
Tt has been also objected to manufactures, that 
“they would retard or preven 
the Western wilderness”—as if the prosperity of 
the citizens, in old established situations, were to 


be sacrificed to new projects and land speculators. | 


Every migration must bea loss, and not a gain, 


tothe American nation at large. What the West- 
ern States gain the Eastern lose, and so far there , 
And the real loss is in the act of | 


is a balance. 
- migration—the trouble, the change of climate, and 
a thousand other inconveniences, which, in a na- 
tional scale, must be a loss. 

The health of the citizens has been considered 


to be in danger by the sedentary life of manufac- 


turers; but your memorialists know of no manu- 
factory which can be called a sedentary employ- 
ment, except the clerks necessary to keep the 
accounts; and, as far as it regards them, the ob- 
jection will apply to merchants as well as to man- 
ufacturers. It is true, in foreign countries, where 
the Government, the law, and the employer, are 
all in combination, or rather conspiracy, against 


the employed, poverty and its concomitant, disease, | 


must be very frequent among the people employed, 
not only in manufactories, but among the peas- 
antry or cultivators of the ground. And to what- 


ever deplorable condition artisans may be reduced, | 


in these Governments, the cultivators of the soil 
are still worse; for to every other species of mis- 
ery, ignorance must also be added. 

Objections have been also made to arts and man- 
ufactories, on account of the supposed vice which 
is said to be found in manufacturing towns. A 
considerable number of your memorialists have 


seen the manufacturing towns of Europe, and are | 


convinced that the greatest portion of virtue is to 
be found there, and that ten times the number of 
crimes are committed near courts and in seaports 
that are committed in manufacturing towns. In 
a word, (if we may judge from the state of soci- 
ety in Europe,) artisans and manufacturers, op- 
pressed as they are, are nevertheless the most vir- 


t the population of 


In a letter from Mr. Colqueboun of London to 
pues Eddy of New York, author of the treatise 
on the prisons of that city, we find the follow- 
| ing observations: From the facts you have dis- 
i closed relative to the criminal offences committed 
| in the city of New York. I am induced to en- 
large upon this subject. ‘They appear to me to be 
| of a magnitude to excite a considerable degree of 
| alarm with respect to the degree of criminality in 

the American towns, inasmuch as it would appear 

that they greatly exceed the larcenies and misde- 
i meanors committed in towns in Great Britain, 
l of an equal or even a greater population. And 
| (although I have not had an opportunity of ascer- 
| taining the fact) I have an impression on my mind 
| that the annual convictions in the whole of Scot- 
| land, where population approaches two millions 
| of people, are short of those which take place 
| yearly in the State of New York.” 


| tuousand the most intelligent class in civil society. 
| 


The last objection that we shall notice, is “ that 
i Government ought not to grant any special privi- 
, lege or protection to any part or portion of the na- 
| tional industry, more than to another; and if any 
| manufactory will not take root of itself, it shows 

it is not fit for our climate or state of society, and 
| ought not to be cultivated here” To which your 
i memorialists beg leave to answer, that this objec- 
tion can only hold good in the case of a simple 
' manufactory, which is begun and finished by the 
ingenuity of one man, and where the market for 
the ready sale of the article isat hand, and does 
not require the interposition of the merchant to 
dispose of it, at a distance from the manufactory ; 
but, in all complicated arts, where a combination 
of skill, and a combination of capital, too, is abso- 
lutely necessary, it will be found, that this never 
has, and we presume never will. be, obtained, but 
by the fostering care of Government. And, if we 
inquire what other nations have done in similar 
circumstances, we shall find, that those who have 
given the greatest encouragement to the complex 
manufactories, have been the most successful, the 
most wealthy, and powerful; and, although the 
English Government has always been unwilling 
to let her artisans know that it was to them she 
owed her greatness, and has insidiously ascribed 
‘it to her navy, to her commerce, to her insular 
situation, to her soil, to her climate, to the consti- 
tution of her Government, and a number of other 
secondary or auxiliary causes, your memorialists 
‘are convinced that she is indebted for her great- 
| ness and power to the well directed industry of 
i her artisans and manufacturers; and your memo- 
‘rialists, it is hoped, will not be blamed for tres- 
| passing on the time of your honorable body, by 
showing what that nation has done for her manu- 
| factories. 

By the statute 3 Ed. IV. c. 4, no merchant or 
| other person shall bring into the kingdom, to be 
| sold within the realm, any of the following goods, 
' viz. woollen cloths, laces, ribbons, silk in any wise 
‘embroidered, saddles, stirrups, harness, things 
wrought of tawed leather, shoes, hats, locks of any 
| kind, &c. &c., upon pain to forfeit the same as 

often as they may be found in the hands of any 
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eizér. : This statute was confirmed by 19 
Hen. Vic. 21.. And, upon consideration that 
white ashes; made within the realm, are very ne- 
cessary; for the making of soap and saltpetre, and 
for whitening of linen-cloth,and scouring of wool- 
len,.-&e.- therefore, it.is enacted that no person 
shall-ship, or. carry beyond sea, any white ashes, 
on pain of forfeiting six shillings and eight pence 
for every bushel: 3 Ed. VI.-c. 26. And to pre- 
‘serve the wool—rams, lambs, or sheep, alive, are 
prohibited:.to ‘be. carried outof the realm, upon 
pain that every offender shall, for the first offence, 

oseall: his goods; and also suffer one year’s impris- 
onment, and have his left-hand cut-off: 8 Eliz. c. 3. 
And.the statute 12 Char II. c. 32, ordains that no 
person: shall export any sheep, or wool, yarn made 
of wool, wool’ flocks, or fuller’s earth, on pain of 
forfeiture, &c.. And, for thé protection of manu- 
factures of leather, it is enacted by the 13 and 14 
Char. IL: c:.7,;that no person shall carry out of 
England;the-skins or hides, tanned or untanned, 
ofany ox, steer, bull, cow, or calf, under a penalty 
of 500. pounds. And the statutes 13 and 14 Char. 
H: c: 19, prohibits the importation of card wire, 
or‘iron: wire employed in making wool cards; 
that-no part of their woollen manufactory might 
depend: upon foreign nations. And for-encour- 
aging the manufactories of the kingdom, it is en- 
acted, by. the statute 11 ang 12 Wm. HE c. 10, that 
all wrought silks, Bengals, and stuffs, of the man- 
ufacture of Persia, China, or-the East Indies, and 
all-printed; stained, and dyed calicoes, which shall 
be imported, shall not be worn in the kingdom; 
but shall be entered and carried to warehouses 
appointed by the commissioners of the: customs, 
in-order: for exportation, and not taken thence, but 
on security given that they shall be exported. It 
was‘by such protecting statutes, and a multitude 
of- others, that England created her extensive 
manufactories, which multiplied the objects of 
commerce, and laid the foundation of that Navy, 
which; at this day, gives laws to the maritime 
world, And an English author, who wrote upon 
the: trade..of that nation forty years ago, says, 
* What. is of the utmost consequence to England, 
is, that, by laying high duties, we are always able 
to check the vanity of our people, in their extreme 
fondness. for wearing exotic manufactures: for, if 
it-were not for this restraint, as our neighbors give 
much less wages to their workmen than we do, 
and, consequently, can sell cheaper, the Italians, 
the:French, and the Dutch, would have continued 


to pour upon us-their silks, paper, hats, druggets | 


stuffs, and:even Spanish woollen cloths; for they 
have,the.wool of that country as cheap as we, and 
are become’ masters of: that business, by the great 
encouragement they have given to able work- 
men from other countries to settle with them; 
and, thereby, have prevented the growth of those 
manufactories amongst us, and so might have re- 
duced us to the low estate we were in before their 
establishment; and, therefore, it will be a maxim, 
to be observed by all prudent Governments, who 
are capable of manufacturing within themselves, 
tolay such duties on the foreign as may favor 
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pesaons-to be sold, half to the King and half to | their own, and discourage the importation of any 


of the like sorts from abroad.”* , 

If other nations, as Spain, Portugal, Naples, 
&c., have neglected their manufactories, and, con- 
sequently, hold only a second or third rank among 
the nations of Europe, it would ill become the 
United States to follow their example. In this 
particular we should rather imitate England or 
France, without, however, making the source of 
riches a rod of oppression, as they have done; 
and, notwithstanding artisans are. greatly op- 
pressed there, whatever of republicanism is to be 
found in their constitutions, is to be ascribed to 
them; for in all ages the peasantry have been too 
j ignorant to- understand their rights, and too re» 
[mote from each other to be able to withstand 
oppression. os , ; 

It is, however, conceded by some, “ that coarse. 
goods, and articles of the first necessity, ought to 
be manufactured here, while fine goods, and arti- 
cles of luxury, ought to be imported from abroad ;” 
which is much the same as to say, that foreign 
manufacturers ought to be employed in the most 
beneficial branches of our consumption, and the 
citizens should be contented with the inferior 
kinds. of labor. 

If this be not the meaning of our opponents, 
then it must be inferred, either that our citizens 
want genius to perform the finer arts, or that they 
are despised in the United States. It isa fact, 
however, of perfect notoriety, that there are more 
fine goods of every manufacture used in the towns 
of America, than in those of the same size in 
Europe; and also, that our citizens do not want 
talents to execute, or genius to contrive, anything 
that may be required of them, and for which 
they shall have due encouragement, Among 
the members even of this society, if we except 
chinaware, it would be almost impossible to men- 
tion an article in use here that could not be made, 
by one or other of them. It is true, that many 
of them are employed out of their proper line of 
business, and in occupations far beneath their 
genius or talents. Your memorialists cannot, 
therefore, be blamed for their opinion, that it 
would be more profitable to the nation to employ 
these people in teaching the rising generation 
those arts, than to continue purchasing foreign 
goods; and also, that the best and most profita- 
ble parts of the labor ought to be given to the 
citizens, and the coarse or inferior branches re- 
served for foreign nations. 

But it has been said that-high duties ought not 
to be laid, because we have not at present a suffi- 
cient number of hands to supply the United 
States. This only shows the necessity of pro- 
tecting daties, which alone can give encourage- 
ment to men of genius to pursue complex and 
dificult manufactures; and that no length of 
time would ever produce a sufficient number of 
hands without it. 

Having answered, as briefly as possible, some 
of the objections of our opponents, and shown 
what another great nation did for the arts, during 
their infancy, in that country, your memorialists 
beg leave to state some of the effects likely to be 
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produced from an union of the three great branch- 


es of national industry—agriculture, manufac- 
tures, and commerce; in which it will be seen, 
that each of them would receive an additional 
impulse by such an union. And first, of agri- 
eulture. - 

. «Jt has been already observed that the state of 
agriculture is always io proportion to population. 
This is evident from a view of the price of land, 
which decreases in the compound ratio of its in- 
trinsic worth, and its distance from the centre of 
a town, or the populous part of a country. But 
agriculture alone will never concentrate the pop- 
ulation so as to form a town of any considerable 
magnitude. There can only be a country village, 
where a few neighboring proprietors are collected, 
with the blacksmith, tavern-keeper, and store- 
keeper, &c., which, instead of being the centre of 
trade and industry, is oftener the focus of dissipa- 
tion. This scattered population requires a great- 
er extent of roads than can be kept in any decent 
repair; hence, during several months in the year, 
they are impassable; and at all seasons, the dis- 
tance is too great to make it profitable to trans- 
port heavy commodities, the rude produce of ag- 
rieulture, except along the banks of navigable 
waters. 

But when the useful arts are established, in the 
midst of a fertile country, the system of farming 
becomes improved ; land advances in value, be- 
cause all the produce of a farm finds a ready 
market in the neighborhood, and good roads may 
be made without oppressive taxation. It is thus 
that agriculture has always flourished best, in the 
neighborhood of the arts; and commerce con- 


sisting in the exchange of the commodities of , 


one district for those of another, the histories of 
all nations demonstrate that, where objects of in- 
terest are greatly diversified, the greater is the 
trade of the merchant. Manufactories might 
ehange the nature and objects of commerce; but, 
to annihilate it, would be contrary to the experi- 
ence of all mankind. 

As the revenue of the United States is derived 

rincipally from the objects of foreign industry, 
wt-will be proper to inquire what would be the 
effects of the manufacturing system on that rev- 
enue. We will suppose that, with all the protec- 
tion that would be given to manufactories, it 


would be, nevertheless, twenty years before the | 


United States could supply themselves with ev- 
erything they choose to make, or could arrive at 
that perfection, so as to equal foreign nations ; 


and if the revenue on goods imported were divi- | 


ded into two parts, viz: Ist. That which arises 
from the useful arts, (which it would be proper 
for the United States to encourage here.) and, 2d. 
That which is levied on luxuries, such as tea, 


“hinaware, &c., or other manufactures, which it, | 


«perhaps, would be imprudent, for a series of 
yeats, toattempt, it is highly probable, if not evy- 
ident, that the increasing population of the Uni- 


ted States. would, in twenty years, double the | 


produce of the revenue arising from the importa- 


p ‘of those luxuries, and make the revenue | of the word, nor finished goods; 
rom that part alone, equal to the whole of the | ple, are iron and brass wire, sheet brass, 


| present revenue. On the other band, a heavy 
protecting duty on the useful arts would makea 
very considerable addition to the revenue fora 
| few years, which would. however, be gradually 
| diminishing, as manufactories were established 
| throughout the country. This argument is pred- 
i icated upon the stationary quality which the ex- 
| penses of the Federal Government possesses, and 
| on the nature of its revenue, increasing in pro- 
| portion to the population. 
Nothing can be a more appropriate object of 
taxation than foreign fashions and foreign luxu- 
i ries. When foreign luxuries shall have become 
| More expensive, the citizens will be contented 
with more decent attire, and learn to place a 
| higher value on the plain fabrics of home manu- 
‘facture. Ina few years, the genius of Americans 
| will be called forth to invent luxuries of our own, 
| which are as beneficial to a country as foreign 
| luxuries are injurious. 
Thus, by one operation, many advantages will 
| accrue to the nation. New sources will be laid 
| open for the employment of capital in the inte- 
rior; the coasting trade and internal commerce 
will receive a new impulse; domestic industry 
| will put to shame idleness and dissipation ; for- 
‘eign nations will lose their influence over our 
‘councils. The fertile lands of America will rise 
‘to their just value, by bringing a market to the 
‘door of the farmer. The riches with which na- 
‘ture has so bountifully blessed this country, will 
Í be explored and brought into use, and the min- 
i erals and waters of the country will be employed 
to the purposes for which they were designed by 
‘the God of nature. 
_ Your memorialists now beg leave to state, ina 
! general way, what alterations it would be neces- 
i sary, in our opinion, to make on the duties on 
‘importation, so as to protect some of the most 
| useful arts already established, and to encourage 
‘the introduction of others; and this we do, nei- 
! ther in the servile language of petition, nor with 
| the presumption of dictating to the wisdom. of 
i Congress. 
And Ist. It is our opinion that all manufactures 
! of which wood. fur, leather, horn, bone, or rags, are 
the raw materials, as they are the produce of the 
country, ought either to be prohibited, or high 
duties laid on their importation. Goods manu- 
factured from these materials are either already 
made here, or may be made as soon as the arti- 
sans are secured in their respective pursuits. 

The manufactures also, of which hemp, flax, 
cotton, and iron, are the raw materials, as they 
i require great capital, a great diversity of skill 
¡and talents, and have, for the most part, had a 
, beginning here, ought to receive all the fostering 
| care of Government; that we should not, in these 
| expensive undertakings, have to contend with for- 
‘ eign goods in our own market. 
| Whenever Congress shall seriously take up the 
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i subject of manufactures, a great number of arti- 
cles will come under consideration, which are 
n the strict sense 

such, for exam- 
sheet 


neither properly raw materials, i 
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ever, necessary to the completion of other 
yianufactures. These, it is believed, might, some 
of them; be encouraged by premiums from the 
States; for itis known ‘that; if once they are 
fairly: set up, and the first expense got over,a very 

duty ‘would’ prevent foreign nations 
alling ug ieee ae et 
anufactories of the precious: metals have al- 
“been ‘established; but it is quéstionable 
tler ‘thay ‘will preserve their reputation with- 
eing assayed añd stamped, as is practised in 
other nations, abd whether this be within ‘the ju- 


zisdivtion of Congress: ° i 
nation cambe called: igdependent which re- 
Hes-for military or naval stores on a ‘foreign coun- 
y and there can be rio Certainty of a supply, in 
time of. war, but by encouraging their manufac- 
tége in tities of peace, by prohibiting all foreign 
‘and amimunition. 
“Every fabric of ‘silk may, at present, be consid- 
Bë as a luxury, and, therefore, the proper sub- 
ject. of taxation; which, at the same time, would 
operate greatly in favor of the Southern States, 
Where silk,in'a few years, might be as plenty as 
an Chinas. 
=: Your memorialists have forborne to say much 
onthe manufacture of wool, as that article can- 
not be multiplied at pleasure, as-cotton, hemp, 
and flax may: This would depend upon a com- 
bination of circtimstances. ‘The people must be 
induced jo prefer mutton and lamb to the flesh 
of hogs4 ‘arid this can only be done by an atten- 
tiowto-the-breed, and improvements in the mode 
of pastuting those useful animals—a‘subject which 
would come with more propriety from a society 
of agriculturists. 

Having thus submitted our case to the wisdom 
of ‘Gongréss, your memorialists must now wait, 
with anxiety, your decision; and, in whatever 
manner ‘this great question shall be determined, 
wé shall ‘console ourselves with having brought 
it to an issue 3 for, after your determination, the 
citizens will be no longer in ‘suspense.as to the 
nature and object of their pursuits. The capi- 
talist: will be able to calculate’ in what line he 
ought to employ his capital. Parents will judge 
what-oceupation will be most profitable for their 
ehildren. And foreign artists will see the pro- 
priety.or impropriety of migrating hither—points 
which are not easily determined in the present 
state of things. All which ‘is respectfully sub- 
mitted; &c. are i 


DRAWBACK. 


[Communicated to the House, December 20, 1803.] 
«Mr. Samus. L.-Mrircutti made the following 
report: The Committee of Commerce and Man- 
-ufactures. report such facts as have occurred to 
them, on a resolve ofthe House, of the 9th of No- 
vember, directing them to report, by bill or other- 
wise, whether a drawback of duties ought not to 
beallowed on sugar refined in the United States, 


n printing ink, types, &c., all'of which are, | 


and exported to foreign ports or places, together 
with their opinion on the same. : 

By “An-act laying certain duties on snuff and 
refined sugar,” a duty was laid and collected of 
two cents the pound, on-sugar refined within the 
United States. By the fourteenth section of the 
same act, this duty was allowed to be drawback 
on exportation; together with three cents a pound 
on account of the duties paid upon the importa- 
tion of crude sugar. At.the time.of making this 
regulation, the duty on crude sugar was one cent 
and a half the pound. Upon the calculation that 
two pounds of crude sugar were required to make 
one pound of refined sugar, three cents of draw- 
back were allowed on exporting the refined article, 
and to this were added the two cents paid to the 
excise: the sum of the duty and the excise, when 
added together, making the five cents of drawback 
at that time. 

By the statute of March the third, one thousand 
seven hundred and ninety-seven, an additional 
duty of half a cent the pound was levied on brown 
sugar imported from foreign places; and by the 
fifth section of that act, there was allowed an 
additional drawback of one cent the pound on 
exported refined sugar, of domestic manufacture ; 
observing the same rate of calculating two pounds 
of crude sugar for-one of refined. 

On the thirteenth day of May, one thousand 
eight hundred, Congress imposed a further duty 
of half a:cent the pound on imported brown sugar, 
and increased the drawback, in consequence there- 
of, to one cent the pound on the importation of 
domestic refined sugar. 

The whole amount of drawback, amounting . 
thus to seven cents the pound, on the exportation 
of sugar refined in the United States, was done 
away by the statute repealing the internal taxes. 

The committee find further, notwithstanding 
the repeal of the statutes, and of their parts which 
relate to the duties, excises, and drawbacks, pro- 
vided for crude and refined sugars, that the refin- 
ing of sugar at home is not wholly unprotected. 
It is known that sugar candy or crystallized sugar 
could be imported from Asia, not only so cheap 
as to:vie with West India brown, but even to be 
substituted, in many cases, for refined sugars in 
the markets of the United States. T'he merchants 
who could have brought great quantities of this 
elegant form of sugar, were interrupted in their 
trade in this article, by the imposition in the sta- 
tute of March 3, 1797, of the excessive duty of 
nine cents the pound, and by the statute cf May 
13th, 1800, an additional duty of two cents and 
one half per pound, making together eleven cents 
and one half the pound, and, of course, the almost 
entire prohibition of the importation, Thus, to 
protect the domestic refiners of sugar, the mer- 
chants who trade to the East Indies are prohibited 
from bringing sugar candy to the United States, 
and the citizens at home from consuming it, but 
at the enormous price paid for it, asa dainty, a 
medicine, or a rarity. 

Sugar candy being thus excluded our market, 
and, of course, from competition, Congress made 
another provision for encouraging the domestic 
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sugar refinery. They imposed, by the several acts | and exported annually from New Orleans, and its 
of August 10, 1790, of June 7, 1794, and of Janu- | vicinity. By annexing this territory to the United 
ary 29, 1795, various duties, amounting to nine | States, this quantity of sugar, or a ratable pro- 
cents, on the importation of foreign refined loaf | portion of it, will corne into the States, aud prob- 
sugar, and six and one half cents on all the other | ably be refined. It would be unreasonable to pay 
refined sugar. They refused, by the statute of | a drawback upon sugar which had never paid a 
June 5th, 1794, a drawback on the exportation of | duty. Under an improved cultivation, the coun- 
imported loaf and lump sugars of foreign refin- | try lying between the river Iberville and the city 
ery; they forbade the importation of it altogether | of New Orleans may be made additionally pro- 
in vessels of less burden than one hundred and | ductive of sugar cane; it is supposed that a tract 
twenty tons; and they, even then, prohibited the | of ninety miles in length, and three quarters of a 
admission of it in parcels of smaller quantities | mile in breadth, on both sides of the Mississippi, 
than six hundred pounds. This amounts. almost | will be turned into sugar plantations, and yield, 
to the prohibition of foreign refined sugar; as a | annually, twenty-five thousand hogsheads of sugar, 
proof of which, it may be observed that, from one | and twelve thousand puncheons of rum. This 
thousand seven hundred and ninety, to one thou- | quantity, thrown into our market, may be con- 
sand seven hundred and ninety-two, the quantity | templated as good stock for our refiners to work 
of imported loaf sugar consumed in the United | upon. 
States, was two hundred and eight thousand five The second difficulty is, that a refinery of sugar 
hundred and forty pounds; from one thousand | has been, for some time, established at New Or- 
seven hundred and ninety-three, to one thousand | leans, which is said to produce two hundred thou- 
seven hundred and ninety-eight, it was forty-one | sand pounds of loaf sugar annually. This branch 
tholsand three hundred and thirty-seven pounds. | of manuafacture may be expected to increase there, 
In one thousand seven hundred and ninety-nine, | as the quantity of sugar increases, and as capital- 
and one thousand eight hundred, it was eleven | ists and men of enterprise go into the business. 
thousand seven hundred and eleven pounds;| By performing the operation of refining near the 
which, at the rate of nine cents per pound, pro- | place where the sugar is raised, much of the ex- 
duced, in the first period, eighteen thousand seven | pense of transportation will be saved, by carrying 
hundred and sixty-nine dollars of revenue: in the | the wrought rather than the raw article to a dis- 
second period, only three thousand seven hundred’! tant or a foreign market. And to accomplish the 
and twenty dollars; and in the last. but one thou- | object, which the refiners in the United States have 
sand and fifty-four dollars. From October the |in view, it would be necessary to prohibit the im- 
first, one thousand eight hundred. to the thirtieth | portation of refined sugar from Louisiana; and to 
of September, one thousand eight hundred and | avoid paying the amount of a drawback upon 
, one, there were only sixteen thousand six hundred | sugars that have never paid duties, it will be ne- 
and twenty-eight pounds of loaf sugar imported; | cessary for the economy of Government, and the 
of which, twelve thousand seven hundred and fif- | security of the treasury, to distinguish those of 
teen pounds were in American, and three thou- | Louisiana from others of foreign production. 
sand nine hundred and thirteen pounds in foreign} It would appear, from this examination of facts, 
vessels. that sugar refining has been more favored by Gov- 
Under this loss of revenue from the existing | ernment than, perhaps, any branch of domestic 
regulations concerning sugar. it is believed, by the | manufacture. The diminution of 17,735 dollars 
persons engaged in the refining business, that, in | in the revenue, heretofore derived from imported 
the infantine state of this manufacture. it stands | loaf sugar, indicates the amount of a virtual boun- 
in need of greater encouragement. ty annually paid to encourage the business. 

-It will be remembered that, already. sugar candy | It may be questioned whether a drawback ought 
and loaf sugar, from abroad, are loaded with such | to be allowed on the exportation of domestic re- 
heavy duties that their prohibition operates as a | fined sugar, unless the duties were lessened on the 

bounty on the domestic manufacture. It will be | importation of sugar candy and foreign refined 
recollected, too, that the duties on the refined | sugar. While the prohibitory duties exist on the 
sugar consumed at home, are paid by the consu- | latter articles, the demand for Fredish [United 
mer; and that, to protect the refinérs of sugar in | States] refined sugar, in foreign markets, may raise 
the United States, Government have adopted | the price of the article, so as sensibly to affect the 
measures that have considerably lessened the rev- | consumer of refined sugar at home. 
enue on that article; and, by removing foreign | This rise of the price of refined sugar at home 
competition, enhanced the price to the domestic | and abroad, will, of course, raise the price of brown 
consumer, | or crude sugar in our home market; and by the 
‘Still it is inquired whether the drawback ought | competition between the refiners and the house- 
tot to be allowed on the exportation of refined | keepers, muscovado sugar itself must be paid for 
sugars of our own manufacture? at a dearer rate by the citizens, at large, who 
>There are two difficulties attending this, arising | consume it. Thus the trade will be in danger of 
from the acquisition of Louisiana. being engrossed by the refiners, who, without pay- 

The first is, that already four thousand and five | ing any revenue to Government, raise the price of 
hundred casks of sugar, weighing halfa ton each, | loaf, lump, and brown sugar, to the consumer. 
estimated to be worth. three hundred and two| A good reason doesnot occur to the committee, 
thousand and four hundred dollars, are prepared | wherefore both the treasury of the nation, and the 
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kets of the individual citizens, should be sub- 
to greater payments than at present, for 


poc 
J 


a 


promoting the refinery of sugar; and particularly, 
as the extension ofthe laws of the United States 
to Louisiana, ‘presents this subject in an aspect 
different from any in which it has been viewed 
before. ie 

"The plain principle on which drawbacks are al- 
lowed, is that the identical article imported, shall 
be exported according to law. If they are grant- 
ed upon articles that have undergone a remarkable 
chemical or mechanical alteration, then they ought 
to be‘allowed on-all exported cordage formed from 
imported hemp, on exported rum, distilled from 


imported molassés,.and on garments made at the 


Slop shops, and otherwise from imported cloth, and 
afterwards-carried abroad. , i 
"Ih the case of sugar; the committee is inclined 
fo'think, that the operation of refining has already 
been patronised to as great an extent by Govern- 
métit-as is consistent with political economy and 
public good; and under that conviction, they sub 
mitto the House their opinion— 

That it would beimproper,at this time,and under 
existing laws and: regulations, to allow a draw- 
back upon the exportation of domestic refined 


er 


sugar. 


ts 


i SINKING FUND: 


. [Communicated to the Senate, February 6, 1804:] 
fani > = WAsBINGTON, Feb. 4, 1804. 
"fhe Commissioners of the Sinking Fund re- 
spectfully report to Congress as follows: That 
the measures which have been authorized by the 
board, subsequent to their report, of the 5th Feb- 
rary, 1803, so far as the same have been com- 
pleted, are fully detailed in the report of the Sec- 
retary of the. Treasury, to this board, dated the 
third day of the present month, and in the state- 
ments therein referred to; which are herewith 
transmitted, and prayed to be received as part of 

this report. : i - 
l JOHN: BROWN, Pres’t of Senate. 
np ees. MADISON, See’y of State. 
A. GALLATIN, Sec’y of Treasury. 
LEVI LINCOLN, Aity Gen. of U.S. 


— 


The Secretary of the Treasury respectfully re- 
ports to the Commissioners of the Sinking Fund: 
That, at the close of the year 1801, the unexpended 

balance of the disbursements, made out of the Trea- 

gury, for the payment of the principal and interest 
of thé public debt, which was applicable to payments 
falling due after that year, as ascertained by ac- 
counts rendered to the Treasury Department, (as 
will appear by statement A) amount- 

edto - a a - $1,085,907 60 
That, during the year 1802, the follow- 

ing disbursements were made out of 

: the Treasury, on account of the prin- 
cipal nd interest of the public debt, 


1. There was paid on ‘account of the 


reimbursement and -interest of the 
domestic funded debt, thé sum of -~ 


` States, viz: 
On account of the prin- 
cipal - - 
On account of interest - 


2. On account of domestic loans obtain- 


ed from the Bank of the United 


- $1,290,000 00 


162,025 00 
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4,618,021. 39 


1,452,025 00 


3. On account of the domestic unfunded 


debt, viz: 


On account of debts due to foreign offi- 


cers, - - - 
On account of certain 
parts of the domestic 
debt Žž -~ - - 


7,994 92 


14,966 84 


toro 


4. On account of the 
principal and interest 
_ of the Dutch debt, in- 
cluding repayments in 
the Treasury - - 


Amounting altogether, to 


8,359,992 03 


As will appear by the annexed list of 


warrants B. 


Which disbursements were made out of 
the following funds, viz: 


1, From thefundscontituting the annual | 


-appropriation of $7,300,000 00, for 


the year 1802, viz: 


From the fund arising from interest on 
the debt transferred to the Commis- 
sioners of the Sinking Fund, as per 
statement annexed to last year’s re- 


port, marked B, - 
From the fund arising 
from payments into 
the Treasury of debts 
which originated un- 
der the late Govern- 
ment, as perstatement 
annexed to last year’s 
report, marked Č, -~ 
From the fund arising 
from dividends on the 
capital stock, which 
belonged to the Unit- 
ed States, in the bank 
of the said States, as 
per statement annex- 
ed tolast year’s report, 
marked D - - 
From the fund arising 
from the sale of pub- 
lic lands, being the 
amount of moneys 
paid into the Treasu- 
ry, in the year 1802, 
as per statement an- 


report,marked H+ 
From the proceeds of 
duties on goods,wares, 
and merchandise, im- 
ported, and on the 
tonnage of ships and 
vessels - - - 


nexed to last year’s . 


326,449 92 


888 79 


33,960 00 


179,575 52 


6,759,125 77 


22,961 76 


9,453,000 18 


7,300,000 00 
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2. From the proceeds of duties on goods, 
wares, and merchandise, imported, 
and on the tonnage of ships or ves- 
sels, advanceď in part and on account 
of the annual appropriation of $7,- 
300,000, for the year 1803 

3. From repayments in the Treasury, 
on account of remittances purchased 
for providing for the foreign debt, as 

_ will appear by the statement E, viz : 

Repayment of the pur- 
chase money - - 

Damages and interest 
recovered - - 


745,807 40 


109,120 


10,472 78 
119,592 78 


4, From the proceeds of two thousand 
two hundred and twenty shares of 

-~ the capital stock of the Bank of the 
United States as per statement an- , 
nexed to last year’s report, marked F 1,287,600 00 

$9,453,000 18 

That of the above-mentioned disbursements, together 

‘with the above-mentioned balance, which remained 
unexpended on the Ist January, 1802, and, amount- 
ing altogether, to - -0 = $10,538,907 78 

Ten millions five hundred and thirty-eight thousand 
nine hundred and seven dollars and seventy-eight 
cents, have been accounted for in the following man- 
ner, viz: 

1. There was repaid in the Treasury, during the year 
1802, on account of protested bills or advances made 
for contracts, which ‘were not fulfilled, as appears by 
the above-mentioned statement E, a 
sum of - - - = - - 

2. The sums actually paid during the 
same year, to the payment of the prin- 
cipal and interest of the public debt, 
as ascertained by accounts rendered 
to the Treasury Department, amount 
to seven millions seven hundred and 
seventy-two thousand eight hundred 
and fifty-four dollars and seventy 
cents, viz: 

1. Paid in reimbursement of the princi- 
pal of the public debt ~ - - 

2. On account of the interest and char- 
ges on the same -~ - - - 


109,320 00 


3,638,744 63 
4,134,110 07 


7,772,854 70 

As will appear by the statement D. 

3. The balance remaining unexpended 
at the close of the year 1802, and 
applicable to payments falling due af- 
ter that year, as ascertained by ac- 
counts rendered to the Treasury De- 
partment, amounted to (as will ap- 
pear by the statement F) - - 2,656,933 08 


10,538,907 78 


That, during the year 1803, the following disbursements 
were made out of the Treasury, on account of the prin- 
cipal and interest of the public debt, viz: 

l. There was paid on account of the re- 
imbursement and interest of the do- 
mestic fanded debt, asum of - - 


f 4,568,176 68 
% On account of domestic loans obtain- 


ed from the Bank of the United 
` States, viz: 
On account of the princi- 
pal - - - 


- 500,000 00 
On account of the interest 


82,000 00 
—— 582,000 00 
3. On account of the do- 

mestic unfunded debt, 

viz: f 
On account of debts due to 

foreign officers - - 
On account of certain parts 

of the domestic debt - 


12,123 31 


12,073 43 
_ 24,196 74 

4, On account of the principal and in- 

terest of the foreign debt, including 

repayments in the Treasury; - - 2,153,348 17 


Amounting altogether, to - - 17,327,721 59 


As will appear by the annexed list of warrants, G. 
Which disbursements were made out of the following 
funds, viz: 


1. From the funds constituting the annual appropriation 
of $7,300,000, for the year 1803, viz: 

From the fund arising from interest on 
the debt transferred to the Commis~ 
sioners of the Sinking Fund, as per 
statement N - - 401,355 05 

From the fund arising 
from payments into 
the Treasury, of debts 
which originated un- 
der the late Govern- 
ment, as per statement 

From the fund arising 
from the sales of pub- 
lic lands, being the 
amount of moneys 
paid into the Treasu- 
ry, in the yéar 1803, 
as per statement P - 

From the proceeds of 
duties on goods,wares, 
and merchandise, im- 
ported, and on the 
tonnage of ships or 


135 46 


158,949 65 


vessels - - - 5,993,752 44 
Amounting altogether, to 6,554,192 60 
Whichsum of -~ - 6,554,192 60 
Together with the sum 
advanced during the 
year 1802, on account 
of the appropriation 
for the year 1803, and 
amounting, as above 
stated, to - - - 745,807 40 
Make, in the whole, for 
the year 1803, thean- 
nual appropriation of 7,300,000 00 
2. From the proceeds of duties on goods, 
wares, and merchandise, imported, 
and on the tonnage of ships or ves- 
sels, advanced in part, and on ac- 
count of the annual appropriation for 
the year 1804 - = + = 753,236 40 


> 
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3: From repayments in the Treasury.. 
~on-account of remittances purchased 
«for providing. for the foreign: debt; - 
‘and of advances made to Commis- 
sioners of loans, as will appear byt the 
statement I, viz: 
Repayment of the purchase 
-daoney,-and advances ~ 
Dariages and interest recov- - 
ered, = j - = 


13,117 48 


2,218 00 


aA gh eon a ee a 15,335 48 
4. From the moneys appropriated by 
law, for paying commissions to agents 
: employed in the-purchase of remit- 
~-tances for the foreign debt, being the 
amount paid at the Treasury, during 
«ithe yéar 1803, for that object, as will 


-appear by statement G - - - 4,957.11 


ie Nh ads 1,827,721 59 
That the. above-mentioned disburse- 

ments, together with the stated’ bal- 

ance of. - - - 2,656,933 08 
Which ramainéd unexpended at the 
- close of the year 1802, and with a 

further sum arising from profits made 

on remittances made to Holland, by 

the way of London, which is esti- 


mated at - - - 11,200 00 


9,995,854 67 | 


And amounting altogether, to nine millions nine hun- 
¿dred and ninety-five. thousand eight hundred and 
fifty-four dollars and sixty-seven cents, will be ac- 
counted for in the next annual report, in conformity 
with the accounts which shall then have been ren- 
‘dered to the Treasury Department. 

That, in the meanwhile, the manner in which the said 
sum has been applied, is, from the partial accounts 
which have been rendered, and from the knowledge 
of the payments, intended to be made both in Hol- 
land ‘and in America, estimated as follows; viz: 

1 The repayments in the Treasury 
“have ‘amounted, as by the above-men- ` 
tioned statement I, to - - - 

2. The sums actually applied, during 
the year 1803, to the payment of the 
principaland interest of the`public 
debt, are estimated as follows, viz: 

Paid in reimbursement of the principal 
of the public debt ~ 4,528,196 74 

Paid on account of inter- 
est and charges on the 
same - - - 3, 903, 144 lI 

Amounting, altogether, to 

As will appear by the estimate K. 

3.. The balance remaining unexpended 
at the close of the year 1803, and ap- 
plicable to payments falling due after 
that year, is estimated, as per esti- 
mate Lat - - se - 


13,117 48 


8,431,340 85 


1,551,396 34 


$9, 995,85 854 67 67 


That no MNR of the debt of the United 
States have been made since the date of the last 


report to Congress. 
‘And that the statement M exhibits the opera- 


| tions at the Treasury, in the transfer of stock to 


the Commissioners of the Sinking Fund; in trust 

for the United States, upon the reimbursement of 

the foreign debt, in the year 1802; and includes, 
also, the sum of six thousand three hundred and 
fifty- nine dollars and twenty cents, being the ag- 
gregate of the several species of stock transferred 
in the year 1803, in payment for public lands. 

All which is respectfully submitted.. 

ALBERT GALLATIN, 
_ .. Secretary of the Treasury, 
Treasury DEPARTMENT, Feb. 3, 1804. 
A. 

Statement of the provision made. before. the 1st Jan- 
uary, 1803, for the payment of the principal and 
interest of ihe public debt falling due after the year 

I. On account of the foreign debt. 

1. Cash in the hands of the commissioners at Amster- 
dam and Antwerp, on the 31st December, 1801: 


Guilders. Dolls. Cts. 

In Amsterdam, per 

treasury statements 

No.13,824 & 14,359 1,508 14 02(a) 
In Amsterdam, trans- 

ferred by the com- 

missioners during . 

the year 1802, from 

the account of Gov. 

Morris to the credit 

of Dutch debt, being 

the balanceof asum 

formerly remitted for 

paying the interest 

on the debt due to 

foreign officers - 41,787 10 08 

43,296 04 10 

Deduct balance due to ‘ 

C. J. M. De Wolf, 

in Antwerp, - - 1,432 00 00 

41,864 04 10 
At 40 cents,is - 16,745 69 

2. Amount of remittances paid for at 

the treasury and remitted to the 

commissioners on or before the 21st 

December, 1801, which are credited 

by the commissioners in their ac- 

count for 1802 $2,240,523 04(4) 
Which remittances cost only $888,- 

065 64, but, at 40 cents, is - 896,209 28 


3. Amount of payment, made at the 
treasury before the 3lst December, 
1801, for remittances which have 
been "protested for non-payment, on 
account of contracts not fulfilled, 
and on that day not repaid into 
the treasury, = 

4. Advances made to G. Simpson and 
P. R. Dalton, agents for purchas- 
ing bills of exchange, unexpended 
on 31st December, 1801, - 

I, From which deduct, on account 
of the domestic debt, viz: 

The balance on 31st December, 1801, 
in the hands of deceased commis- 
signers of loans, is $3,393 99 


153,120 00 (è) 


20,961 40 
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Ditto in the hands of 
acting ditto -....- 
Overpaid to Bank of 
United States be- 
yond the dividends 
payable atthe Trea- 
‘gury ~- -= = 


1,196,390 16 


95 88 
1,999,880 03 
The demands unsatisfied on the same 
day, on that account, were, viz: 
Dividends payable by the Commis- 

sioners of Loans, including that due 
on Ist January, 1802, and exclu- 
sively of unclaimed dividends no 
“Yonger demandable at their of- 
fices - - -= 1,178;863 59 
Unclaimed dividends 
payable atthe Trea- 
sury - - = 
Balance due tothe late 
Commissioner of 
Loans for Georgia 


22,126 59 


18 62 


1,201,008 80 

Balance due on account’ of domestic aS 
debt - - - - - - 1,128: 77 
Amount advanced in anticipation of 


payments for the public debt -~ 1,085,907 60 


Nores to STATEMENT A. 
(a) In the account of the Commissioners for the year 
1801, as settled at the Treasury, per report 13,824, 
a balance is stated in favor of the United States, of 
guilders - - - - - 57,631 16 15 
In their account for the year 1802, as 
settled at the Treasury, per report 
No. 14,359, they are charged for trans- 
actions antecedent to 1802, with a 


further sum of - of - - 6,146 14 03 


63,778 11 02 
From which deducting an item for divi- 
dends on stock sold, only suspended 
for want of vouchers, and amounting 
to - - - - - - - 62,269 17 00 
Leaves the balance, as per statement B 1,508 14 02 
The Commissioners, in their account for 
1801, had stated a balance due to 
them by the United States, of - 19,676 15 00 


Making a difference of - - 23,185 09 02 


Which difference consists of the following items, viz: 
Overcharge of one-half per cent. on their charges for 
negotiating the loan of 3,000,000 guilders, of Ist 
January, 1794—guilders - - 15,000 00 00 
Interest charged by them on said sum 2,679 09 00 
Amount of a bill paid to them on ac- 
count of the Dutch debt, and by them 
erroneously credited to the Depart- 
ment of State - - - - 
Interest. on the said sum - - - 
Commission overcharged on payment 
of interest on Dutch debt - - 


3,000 00 00 
467 05 03 


38 14 15 


Guilders - - - 21,185 09 02 


(8) This sum, which makes part of the sum of 
5,009,985 02 08 accounted for by the Commissioners 
during the year 1802, as per their account for that 
year, settled at the Treasury, (report No. 14,359,) 
consists of the following items, viz: 


Guilders, - 814,364 00 at 39 cents, $317,601 96 
1,426,159 04 at 40 “ 571,463 68 
2,240,523 04 cost - =- 888,065 64 


(e) This sum consists of the following particulars: 
Yet in suit. 


Bill purchased from Pragers 
& Co. in 1798, guilders 120,000 $48,000 
Ditto from A. Brown in 1801 60,000 24,000 
Repaid in 1802. 


Ditto from D. Harris <“ 35,000 14,000 
Ditto from J.Burral < 10,000 4,000 
Ditto do do “ 8,000 at 39 cts. 3,120 
Advance to J. and R. Waln, on account of a 
contract for paying moneys in Amsterdam, 
not fulfilled in 1801, - - - - 60,000 
$153,120 


JOSEPH NOURSE, Register. 
Treasury DEPARTMENT, 
Register’s Office, Feb. 1, 1804. 


STATE OF THE FINANCES. 


[Communicated to the Senate, November 21, 1804.] 


In obedience to the directions of the act supple- 
meniary to the act, entitled “An act to establish 
the Treasury Department,” the Secretary of the 
Treasury respectfully submits the following re- 
port and estimates: 


Revenue. 

The net revenue arising from duties on mer- 
chandise and tonnage, which accrued during the 
year 1802, and on which the estimates of last year 
were predicated, amounted. as will appear by the 
statement A, to $10,154,000. The net revenue 
arising from the same source, which accrued du- 
ring the year 1803, has amounted, as appears by 
the same statement, to $11,306,000: and it is as- 
certained that the net revenue which accrued du- 
ring the three first quarters of the year 1804, consid- 
erably exceeds that of the corresponding quarters 
of the year 1803. Without drawing any inference 
from the increase of the present year, an increase 
which must be ascribed to the situation of Eu- 
rope, and will, eventually, be dimiaished by sub- 
sequent re-ex portations, that branch of the revenue 
may, exclusively of the Mediterranean fund, be 
safely estimated at $10.730,000, which is the ave- 
rage of the two years 1802 and 1803. The actual 
payments in the Treasury, on account of those 
duties, during the year ending on the shih of Sep- 
tember last, amount nearly to the same sum; and 
there is no reason to suppose that the receipts of 
the ensuiog, will fall short of those of last year. 

The statement B exhibits, in detail, the several 
species of merchandise, and other sources, from 
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which that revenue was collected, during the | 6. Reserved out of the Mediterranean 
year-1803. : i fund, for meeting other extraordi- 
» It also appears that the revenue arising from nary expenses, which may be in- 
the sales of public lands is gradually increasing. curred under the act constituting 
The statement C. shows that, exclusively of the thefund = -  - - oss 100,000 
September sales at Cincinnati, three hundred and : _ 
fourteen. thousand acres have been sold during the Making, altogether- - 11,540,000 
year ending on the. thirtieth of September last. | And deducted from the revenue of - 11,750,000 


‘The proceeds of those.-sales, calculated on the 
supposition that every purchaser will be entitled 
to:the. discount allowed in case of prompt pay- 
ment, would yield five hundred and fifteen thou- 
‘sand:dollars. And, notwithstanding the difficul- 
_ties ‘which exist in drawing into the Treasury the 
` moneys collected’ by the receivers of the remote 
land offices, it-is believed that the actual receipts 
` from that. source-will; for the: ensuing year, ex- 
ceed four hundred and fifty thousand dollars. 
The permanent revenue of the United States 
may, therefore, including the duties on postage, 
and other small incidental branches, be computed 
at eleven millions two hundred thousand dollars. 
And the payments in the Treasury, during the 
year 1805, on account of the temporary duties 
which constitute the “Mediterranean Fund,” are 
estimated at five hundred and fifty thousand dol- 
lars; making, in the whole, for the probable re- 
ceipts of that year, a sum of -  ~ $11,750,000 


Expenditures. 


The expenses of the year 1805, which must be 
defrayed out of that year, consist ‘of the follow- 
ing items :, Í 
1. The annual appropriation of eight 

millions of dollars, for the payment 
“sof the principal and interest of the ` 
public debt; of which near $3,700- 
000 will be applicable to the dis- 
charge of the principal, and the re- 
sidue to the payment of interest 
< 2. For the.Civil Department, and all 
-domestice expenses of a civil na- 
ture, including military pensions, 
“the light-house and mint estab- - 
~ -lishments, and the expenses of sur- 
‘’veying publiclands - =- ^- 
3. For expenses incident to the inter- 
` course with foreign nations, includ- 
“sing the payment of awards under 
-. the seventh article of the British 
© Treaty, and the permanent appro- 
‘“priation for Algiers - ~- - 
4.For.the Military and Indian De- — 
partments, including the perma- ` 
sment- appropriation for certain In- 
<: dian: tribes - = - - 
5; For the Naval Establishment, viz. - 
annual appropriation charged to 
the ordinary revenue -- $650,000 
Extraordinary expenses of 
' . last expedition to Trip- 
© oli, which will be paya- ` 
“ccs ble in the year 1805, and 
>: are chargeable to the 
zy Mediterranean fund - 


93,4b0,000 


952,000 


294,000 


s, 


954,000 


-590,000 


e—a 


1,240,000 


Leaves a surplus of - ~ 210,000 


- Mediterranean Fund. 


The sum which may probably be received dur- 
ing the year 1805, on account of that fund, and 
the payments during that year, which will ulti- 
mately be charged to the fund, are included in 
the preceding estimate of receipts and expendi- 
tures; but it is necessary to give a distinct view 
of the whole amount of revenue and expenses un- 
der that head. 

The value of merchandise paying duties ad va- 
lorem, which was imported in the year 1802, 
amounts, after deducting the exportations of the 
same year, to $31,706,000. The value of thesame 
description of merchandise, imported in the year 
1803, amounts to $34,370,000. The additional 
duty of two and a half per cent. on that descrip- 
tion of imported articles, constitutes the Mediter- 
ranean Fund, and calculated on the average im- 
portations of the two years, would have yielded, 
annually, $826,000. But several articles, which, 
in the years 1802 and 1803, paid duties ad valo- 
rem, having, in lieu thereof, been charged with 
specific duties, by an act of last session, are not 
liable to the additional duty of two anda half per 
cent. Although the value of those articles can- 
not be precisely ascertained, it is believed that the 
deduction, on that account, will not amount to 
$50,000, and the proceeds of the additional duty 
may be computed at the annual sum of $780,000; 
and for the eighteen months commencing on the 
first of July, 1804, and ending on the 31st of De- 
cember, 1805, at $1,170,000. The expenses au- 
thorized under the act constituting the fund, have 
been predicated on that estimate, and apportioned 
in the following manner: 

1. For the Navy Department, (in addition to 
the annual appropriation of $650,000,) viz: 
There had been advanced, from the or- 

dinary revenue, prior to the 30th of 


September, 1804 ~- - - ~~ $350,000 
A further payment will be made before 
the first of January, 1805, of - - 130,000 
To be paid during the year 1805, on 
account of this fund, as stated under 
the fifth item of expenditures for the 
year 1805 - - - - - 590,000 
1,070,000 
2. Reserved for other extraordinary 
expenses, which may be incurred for 
the same object, being the sixth item 
of expenditures for the year year 
1805 - - - -- = = 100,000 
1,170,000 
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-Those duties began to operate on the first day | Six per cent. stock, issued in con- 


of July last; but, as they are payable six, eight, 
nine, ten, and twelve months after the importa- 
tion, no part will be paid in the Treasury during 
the present year; and a sum of only $550,000 is 
expected to be received in the course of the year 
1805. For that sum only, credit has been taken 
in the general estimate of receipts for that year ; 
whilst a part of the $1,170,000, chargeable to the 
fund, has already been expended, and the rest is 
included in the preceding estimate of expenses for 
1805. The difference, amounting to $620,000, 
will, at the end of the next year, consist of out- 
standing bonds, payable in 1806. And, if the ad- 
ditional duty should, as well as the extraordi- 
nary expense for which it is appropriated, cease 
at that time, that outstanding balance will, as 
it is collected, replace in the Treasury the sum 
advanced for the ordinary revenues, in anticipa- 
tion of the proceeds of the fund. For it is hoped 
that the situation of the Treasury will render it 
unnecessary to recur to the authority given by 
the act, to borrow on the credit of the fund. 


_ Balance in the Treasury. 

The greater pi of the balance of $5,860,981 
54, which, on the 30th day of September, remain- 
ed in the Treasury, was, in the last year’s report, 
considered as applicable to the payments of ex- 
traordinary demands, therein stated. 

` As no payment has been made on that account 
during the last year, besides the first instalment 
of $888,000 due to Great Britain, nor any other 
extraordinary expense has been discharged, than 
the advance of $350,000, in anticipation of the 

Mediterranean Fund; the balance remaining in 

the Treasury on the 30th September, 1804, still 

amounted to $4,882,225 11. That sum, together 
with the estimated surplus of revenue for the sum 
advanced from the ordinary revenue to the Medi- 
terranean Fund, and the arrears of the direct tax 
and internal revenues, may still be considered as 
sufficient to discharge the balance of $1,776,000, 
due to Great Britain ; the loan of $200,000 due to 

Maryland; and $2,600,000 on account of the 

American claims assumed by the French con- 

vention, As the greater part of those demands 

will be paid in the course of the year 1805, the 
balance will not, probably, at the end of that year, 
exceed the sum which it is always expedient to 
retain in the Treasury. 

Public Debt. 

It appears, by the estimate D, that the payments 
on account of the principal of the public debt, 
have, during the year ending on the 30th Sep- 
tember last, amounted to - $3.652,887 15 


And during the three years anda 
half, commencing on the first 
day of April, 1801, and ending 
on the thirtieth day of Septem- 
ber, 1804, to - $13,576,891 86 


During the same period, a new debt of thirteen 
millions of dollars has been created by the pur- 
chase of Louisiana, viz : 


formity with the convention - $11,250,000 00 
Amount of American claims as- 

sumed by the convention, and 

for the payment of which au- 

thority has been given to obtain 

aloan; two millions thereof be- 

ing already provided for, out of 

the surplus specie in the Treas- 

ury - 


1,750,000 00 
13,000.000 00 

Another view of the subject may be given, in 
the following manner: 

The balance in the Treasury 
amounted, on the first day of 
April, 1801, to - - - 

And on the thirtieth September, - 
1804, to ze 


$1,794,044 85 
4,882,225 11 


Makinganincreaseof- - 3,088,180 26 
From which deducting the pro- 
- ceeds of the sales of the-bank 

shates - -- -  -  - 41,287,600 00 


Leaves for the increase arising 
from the ordinary revenue 
From the Ist day of April, 1801, 

to the 30th of September, 1804, the 

following debts, which originated 
| prior to that period, have been dis- 
charged: 

1. Payment on account of the do- 
mestic and foreign debt,as above 
stated - 

2. First instalment of the sum pay- 
able to Great Britain, “in sat- 
isfagion and discharge of the 
money which the United States 
might have been liable to pay, 
in pursuance of the provisions 
of the sixth article of the Treaty 
of 1794” - 


1,800,580 26 


13,576,891 86 


- - - - 888.000 00 


_ Making altogether - 16,265,472 12 
And from which, deducting fif- 
teen millions, being the purehase 


money of Louisiana 


15,000,000 00 


Leaves - 1.265.472 12 


A difference of more than twelve hundred thou- 
sand dollars in favor of the United States. 

It may be added that, if the revenue shall, 
during the ensuing year, prove, as is not improba- 
ble, more productive than has been estimated, the 
surplus will be applied towards the payment of 
the above-mentioned sum of $1,750,000, yet un- 
provided for, on account of the American claims, 
and will, so far, diminish the amount of the loan 
authorized for that object. 

_ From the preceding statements and estimates, 
it results that the United States have, during the 
period of three years and a half, ending on the 
30th September last, discharged a larger amount 
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of principal of their old debt, than the whole 
amount of the new debt, which has been or may 
be created: in consequence of the purchase of Lou- 
isiana; and that their existing and growing resour- 
ces will, during the ensving year, be sufficient, after 
defraying the current expenses of the year, and 
paying more than $3,750,000, on account of the en- 
gagements resulting from the French and British 
Conventions, to discharge a further sum of near 
three millions ahd seven hundred thousand dollars 
of the principal of the public debt. 
All which is respectfully submitted. 
ALBERT GALLATIN, 
Secretary of the Treasury. 
Treasury DEPARTMENT, 
November 19th, 1804. 


_ EXTENSION OF DUTY BONDS. 


[Communicated.to thé Senate, January 17th, 1805.] 


To the Honorable the Senate and House of Represen- 
tatives of the United States in, Congress assembled, 
the petition of the subscribers, merchants, residing 
in the city of New York, respectfully showeth : 
That your petitioners are concerned in trade 

and navigation, to a considerable extent, be- 

tween the port of New York and different ports 
on the continent of South America; that, by the 
act; entitled “An act to regulate the collection of 
duties on imports and tonnage,” the terms of cre- 
dit ullowed for the payment of duties imposed on 
all “goods, wares, and merchandise, (other than 

Wines, salt, and teas) imported from any other 

lacé than Europe or the West Indies,” are as 
follows: one half of such duties payable in six 
months, one quarter in nine months, and the 
other quarter in twelve months from the date of 
each respective importation, as by the said act, to 
which your petitioners refer, may more fully ap- 
pear; that, by a construction of the said act, 
adopted by the-collector of the port of New York, 
which appears to your petitioners to be evidently 
founded in mistake, and which they are advised 
by counsel is certainly incorrect, your petitioners 
conceive that they have been much aggrieved by 
being obliged to give bonds to the said collector 
for the payment of such duties, on goods imported 
from the continent of South America, the one 
half in three months, and the other half in six 
months, and to pay such duties, accordingly, as 
in the case of goods imported from the West 

Tadies; that your petitioners are credibly in- 

formed, and believe, that a different construction 

of the said act, in this respect, has prevailed in 
several other ports of the United States, and the 
terms of credit, first above-mentioned, allowed, 
which your petitioners believe is obviously the 
intent and meaning of the said act; that some of 
your petitioners have, at length, resisted the pay- 
ment of the said duties at the periods claimed by 
the said collector of the port of New York, and 
have commenced a suit in the circuit court of the 
United States, in equity, for the district of New 
York, in order to obtain a judicial determination 


<== 


-of the credits allowed for the payment of such 


duties by the said act, but, at the same time, offer- 
ing, in the said suit, to pay the duties in question 
therein, at such times as should. be directed ‘by: 
the said court, which suit is still depending and 
undetermined; and your petitioners hoped that 
the mode so adopted, of settling the construction 
of the said act, if there existed any doubt concern- 
ing it, would have been deemed proper, and that 
a judicial decision. thereon would be regarded as 
regulating the subsequent practice under the 
same. But your petitioners have since been in- 
formed that some application or representation 
on this subject has been made to your honorable 
body, and that, in consequence thereof, a-bill hath 
been introduced in the honorable the House of 
Representatives, proposing to alter or limit the 
terms of credit on goods imported into the United 
States from all places on the contineat of South 
America, situated north of the equator, to the 
periods of credit allowed for duties on goods im- 
ported from the West Indies. Your petitioners 
cannot but view the limitation proposed by the 
said bill as particularly injurious to their interest, 
and to the prosperity of a trade, already extensive, 
and in which a large portion of citizens of the 
United States are engaged; and your petitioners 
beg leave to represent, as an important considera- 
tion in favor of the periods of credit which they 
consider to be: well established by the act above- 
mentioned, that the voyages to the usual places’ 
of trade on the continent of South America; al- 
though north of the equator, are generally as long, 
and as difficult and expensive, as the ordinary 
course of voyages to Europe; that, in the appre- 
hension of your petitioners, the principal object 
or reason of allowing a credit in the payment of 
duties on foreign imports is to enable the mer- 
chant, out of the proceeds of the sales of the goods 
imported, to reimburse himself the amount of 
such duties before they become payable; that, 
without a credit of sufficient length to answer 
this end, it can be of little importance whether 
any credit be, at all, given: for, if the amount of 
the duties are required to be paid before they can 
be realized from the proceeds of the imports on 
which they are charged, it imposes on the mer- 
chant the necessity of employing his capital, or a 
part of it, for the discharge of such duties, instead 
of applying to that object the proceeds of such 
imports. This would operate as a tax upon his 
capital, and would necessarily tend to cramp 
and embarrass the negotiations of trade, and, con- 
sequently, instead of increasing or aiding the 
revenue, would diminish its receipts. Your peti- 
tioners, therefore, apprehend that the true inter- 
ests of the merchant and of the Government are, 
in this respect, the same, and that, considering the 
heavy duties already imposed on imports in gen- 
eral, it would be just as well as politic to allow a 
sufficient time of credit to enable the merchant to 
pay such duties out of the proceeds of the goods 
on which they are charged. Your petitioners 
also conceive that such credit, while it is at all 
times important to the merchant, cannot, when 
once in operation, prove, in any respect, material 
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or detrimental to the revenue; and, in conformity 
to these ideas, your petitioners are also of opinion, 
and such they believe to be the opinion of a large 
majority of this and other ports of the United 
States, that the periods of credit allowed on 
goods. imported from the West Indies are too 
short and injurious to that trade. And your pe- 
titioners are convinced, from experience, that the 
trade with the continent of South America cannot 
be carried on, without great disadvantage, except 
upon terms of credit for the payment of duties 
equally beneficial with those which they conceive 
themselves at present entitled to by law, and 
they therefore humbly pray that your honorable 
body will not pass any act to limit or curtail such 
such credit. And your petitioners, &. 
New York, January 9th, 1805. 


SINKING FUND. 


[Communicated to thè Senate February 5, 1805.] 


The Commissioners of the Sinking Fund re- 
spectfully report to Congress as follows: 

That the measures which have been authorized 
by the Board subsequent to their report of the 


4th of February, 1804, so far as the same have | 
been completed, are fully detailed in the report of | 


$ 


the Secretary of the Treasury to this Board, dated 
the fourth day of the present month, and in the 
statements therein referred to, which are herewith 
transmitted, and prayed to be received as part of 
this report. 

A. BURR, President of Senate. 

J. MARSHALL, Chief Justice U. S. 

A. GALLATIN, Sec’y Treasury. 

Wasuineton, Feb. 5, 1805. 


The Secretary of the Treasury respectfully reports : 


to the Commissioners of the Sioking Fund: 
That the balance remaining unexpended at the close of 


} 


! 
| 
| 
] 
| 


andof advances made to Commissioners of Loans, as 
appears by the statement I, annexed to the last an- 
nual report a sum of thirteen thousand one hundred 
and seventeen dollars and forty-eight cents, 
$13,117 48 
The sums actually applied during the 
same year, to the payment of the prin- 
cipal and interest of the public debt, 
as ascertained by accounts rendered 
to the Treasury Department, amount, 
as will appear by the statement A, to 
eight millions six hundred and twenty 
two thousand four hundred dollars and 
sixty-eight cents, viz: 
Paid in reimbursements 
of the principal of the 
debt, $4,727,788 44 
. Paid on account of the 
interest and charges on 
the same - - - 3,894,612 24 
——— 8,622,400 68 
The balance remaining unexpended at 
the close of the year 1803, and applica- 
ble to payments falling due after that 
year, as ascertained by accounts ren- 
dered to the Treasury Department, 
amounted, as will appear by the state- 
ment B, to one million three hundred 
and forty-nine thousand one hundred 
and thirty-six dollars and fifty-one 
cents $ 2 $ - - 1,349,136 51 
$9,984,654 67 


That, during the year 1804, the following disburse- 
ments were made out of the Treasury, on account 
of the principal and interest of the public debt viz: 

1. On acccount of the reimbursement and 
interest of the domestic funded debt $4,612,171 06 


i 2. On account of domestic loans obtained 


H 
{ 
{ 
f 


the year 1802, and applied to payments falling due | 


from the Bank of the U. States, viz: 
On account of the prin- 


after that year, which balance, as appears by the ! 3. On account of the domestic unfunded 
statement F, annexed to the last annual report, | Fas : 
amounted to two millions six hundred and fifty-six | 4+ On account of the principal and inter- 


thousand ninc hundred and thirty-three dollars and į 

eight cents, - - -- -  - $2,656,933 08 | 
'Fogether with the disbursements made 

during the year 1803, out of the Trea- 

sury, on account of the principal and 

interest of the public debt, which dis- 

_ bursements, as appears by the state- 
ment G, annexed to the last annual 
report, amounted to seven millions , 
three hundred and twenty-seven thou- 
sánd seven hundred and twenty-one 
dollars and fifty-nine cents  - 


And amounting altogether to nine mil- 
lions nine hundred and eighty-four 
“thousand six hundred and fifty-four 
dollars and sixty-seven cents - - $9,984,654 67 


oy 2 . E a 
Have been accounted for in thé following manner, viz: 


12, 


| 


cipal, - - - - $250,000 00 
On account of interest, 60,593 68 
310,593 68 
debt, - - - - - - 653 37 
est of the foreign debt, and of the in- 
terest on the Louisiana stock, - 


- 3,336,427 44 


Amounting altogether, as will appear by 


the annexed list of warrant C, to eight 
millions two hundred and fifty-nine 
thousand eight hundred and forty-five 
dollars and fifty-five cents, - - $8,259,845 55 


Which disbursements were made out of the follow- 


ing funds, viz: 


7,327,721 59 | 1. From the moneys appropriated by the 


| 


third section of the act of 10th Novem- 
ber, 1803, for paying the interest ac- 
cruing on the Louisiana stock, to the 
end of the year 1803, - - - 
From the funds constituting the annual 
appropriation of $,800,000 for the year 
1804, viz: 


$22,499 33 


1. There Was repaid into the Treasury, during the year | From the fund arising from interest on 
1803; on account of the principal of protested bills, | 


the debt transferred to the Commis- 
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sioners of the Sinking Fund as per 
statement I, -- = $366,223 50 
From the funds arising : 
“from the sales of public 
. lands, being the amount 
of moneys paid into the. 
Treasury; from the Ist 


October 1803, to the 30th ; ¥ 
June 1804, as per state- `` ` 
ment K, -= ~ 824,021 66- 


From the proceeds. of du- 
‘~ tiès on góods, wares, and 
“ merchandise, imported, 

and on. the tonnage of ` 
-vships-orvessels; =<  - 6,556,518; 44 


>. Amounting, altogether, to - ~ 7,246,763 60 
Which sum-of -> =-'7,246,763 60 
Together with the sum ad- 
vanced during the year 
` 1803, on account of the (a 
_ appropriation for. the 
... year 1804, and amount- 
ing, as. appears by the ; 
last annual report, to - 753,236 40 
Makes, in the whole, the 
‘annual appropriation for 
“'the year 1804, of - ~ $8,000,000 00 


3; From the proceeds of duties on goods, 
' < wares; and' merchandise, imported, and 
on the tonnage of ships or vessels, ad- 
vanced in part, and on account of the 
annual appropriation for the year 1805, ` 829,801 59 
4. From repayments iù the Treasury, on 
account of remittances: purchased for 
_ providing for the foreign debt, and of 
- advances made to Commissioners of 
Loans, as will appear from statement 
F, viz: 
-Repayment of the pur- 
chase money and ad~, 
-` =- $121,446 51 


vances, 
Damages and nterest 
recovered, - - 32,370 91 
—— 153,817 42 


5. From the moneys appropriated by law, 
for paying commissions to agents em- 
ployed in the purchase of remittances 
for the foreign debt, being the amount 
paid at the Treasury, during the year 
1804, for that object, and will appear 
bythe statement C, -© =- =- > 


6,863 01 


- 8,259,845 55 

That the above-mentioned disbursements, 

together with the above stated balance 

of - - = - - - - 

which remained unexpended at the 

close of the year 1803, and with a fur- 

` ther sum, arising from profit on remit- 

tances purchased in the year 1804, and * 
amounting, as will appear by the state- 


1,349,136 51 


ment D, to = x p = à 45,049 25 
And amounting, altogether, to nine mil- 

lions six hundred and fifty-four thou- 

“sand and thirty-one dollars and thirty- 

one cents, = = - - + $9,654,031 31 | 


will be accounted for in the next annual report, in 
in conformity. with the accounts which shall then 
have been rendered to the Treasury Department. 

That, in the meanwhile, the manner in which the said 
sum has been applied, is estimated as follows, viz: 

1. The repayments in the Treasury, on account of prin- 
cipal, have, during the year 1804, amounted, as by 
the above-mentioned. statement E, to $121,446 51 

2. The sums actually applied during the 
year 1804, to the payment of the prin- 
cipal and interest of the public debt, 
are estimated as follows, viz: 

1. Paid in reimbursement of the princi- 
pal of the public debt. $3,205,248 52 

2. Do. on account of the 
interest and charges on 
the same, as will appear 
by the estimate F, - 4,006,799 69 ; 

——— 7,212,048 21 

3. The balance remaining unexpended at 
the close of the year 1804, and appli- 
cable to payments falling due after that 
year, is estimated, as per estimate G, at 2,320,536 59 


$9,654,031 31 


That no purchases of the debt of the United States 
have been made since the date of the last report to 
Congress, and that the statement H exhibits theamount 
of stock transferred to the-Commissioners of the Sink- 
ing Fund, in trust for the United States, to the 31st 
December, 1804, including the sum of $12,730 27, be- 
ing the-aggregate of the several species of stock trans- 
ferred in the year 1804, in payment for public lands. 


All which is respectfully submitted. 
A. GALLATIN, Sec. Treasury. 
Treasury Department, Feb. 4, 1805. 


DESCRIPTION OF LOUISIANA. 


[Communicated to Congress Nov. 14, 1803.] 
To the Senate and House of 
Representatives of the United States : 

I now communicate a digest of the information 
I have received relative to Louisiana, which may 
be useful to the Legislature in providing for the 
government of the country. A translation of the 
most important laws in force in that province, 
now in the press, shall be the subject of a supple- 
mentary communication, with such further and 
material information as may yet come to hand, 

TH. JEFFERSON. 
Novemser 14, 1803. 


AN ACCOUNT OF LOUISIANA. 

The object of the following pages is to consolidate the 
information respecting the present state of Louisiana, 
furnished to the Executive by several individuals 
among the best informed upon the subject. 

Of the province of Louisiana no’ general map, 
sufficiently correct to be depended upon, has been 
published, nor has any been yet procured from a 
private source. It is, indeed, probable that sur- 
veys have never been made upon so extensive & 
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seale as to afford the means of laying down the | 


various regions ofa country which,in some of its 
parts, appears to have been but imperfectly ex- 
plored. — 

Boundaries. 

The precise boundaries of Louisiana, westward 
of the Mississippi, though very extensive, are at 
present involved in some obscurity. Data are 
equally wanting to assign with precision its north- 
ern extent. From the source of. the Mississippi, 
it is bounded eastwardly, by the middle of the 
channel of that river, to the thirty-first degree of 
latitude; thence, it is asserted, upon very strang 
grounds, that, according to its limits, when for- 
merly possessed by France, it stretches to the east 
as far, at least, as the river Perdido, which runs 
into the bay of Mexico, eastward of the river 
Mobile.. 

It may be consistent with the view of these 
notes to remark, that Louisiana, including the 
Mobile settlements, was discovered and peopled 
by the French, whose monarchs made several 
grants of its trade, in particular to Mr. Crozat, in 
1742, and some years afterwards, with his acqui- 
escence, to the well known company projected by 
Mr: Law: This company was relinquished in the 
year 1731. By a secret convention, on the 3d 

ovember, 1762, the French Government ceded 
so much of the province as lies beyond the Mis- 
sissippi, as well as the island of New Orleans, to 
Spain; and, by the treaty of peace which followed 
in 1763, the whole territory of France and Spain, 
eastward of the middle of the Mississippi, to the 
Iberville, thence, through the middle of that river 
and the lakes Maurepas and Pontchartrain to the 
sea, was ceded to Great Britain. Spain having 
conquered the Floridas from Great Britain, during 
our Revolutionary war, they were confirmed to her 
by the Treaty of Peace of 1784. By the Treaty 
of St. Ildefonso, of the 1st of October, 1800, His 
Catholic Majesty promises and engages on his 
part to cede back to the French Republic, six 
months after the full and entire execution of the 
conditions and stipulations therein contained, re- 
lative to the Duke of Parma, “ the colony or pro- 
vince of Louisiana, with the same extent that it 
actually has in the hands of Spain, that it had 
when France possessed it, and such as it ought 
to be after the treaties: subsequently entered into 
between Spain and other States.” This treaty 
was confirmed and enforced by that of Madrid, of 
the 2ist-of March, 1801. From France it passed 
to us by the Treaty of the 30th of April last, with 
a reference to the above clause as descriptive of 
the limits ceded. 

Divisions of the Province. 

Phe province as held by Spain including a part 
of West Florida, is laid offinto the following prin- 
€ipal divisions: Mobile, from Balize to the city, 
New Orleans, and the country on both sides of 
lake’ Pontchartrain, First and Second German 
Coasts, Catahanose, Fourche, Venezuela, Iberville, 
Galveztown, Baton Rouge, Pointe Coupée Atia- 
kapas; Opelousas, Ouachita, Avoyelles, Rapide, 
Natchitoches, Arkansas, and the Ilinois. í 


In the Illinois there are commandants at New 
Madrid, St. Genevieve, New Bourbon, St. Charles, 
and St. Andrew’s, all subordinate to the com- 
mandant-general. 

Baton Rouge having been madea Government 
subsequently to the Treaty of Limits. &c. with 
Spain, the posts of Manchac and Thompson’s 
creek, were added to it. © 

Chapitoulas has sometimes been regarded as a 
separate command, but is now included within 
the jurisdiction of the city. The lower part of 
the river has likewise had occasionally a separate 
commandant. 

Many of the present establishments are separa- 
ted from each other by immense and trackless 
deserts, having no communication with each other 
by land, except now and then a solitary instance 
of its being attempted by hunters, who have to 
swim rivers, expose themselves to the inclemency 
of the weather, and carry their provisions on their 
backs for a time, proportioned to the length of their 
journey. This is particularly the case on the 
‘west of the Mississippi, where the communication 
is kept up only by water between the capital and 
the distant settlements; three months being re- 
quired to convey intelligence from the one to the 
other by the Mississippi. The usual distance ac- 
complished by a boat in ascending is five leagues 
perday. The rapidity of the current, in the spring 
season especially, when the waters of all the rivers 


l are high, facilitates the descent, so that the same 


voyage by water, which requires three or four 
months to perform from the capital, may be made 
to it in from twelve to sixteen days. The princi- 
pal settlements in Louisiana are on the Mississip- 
pi, which begins to be cultivated about twenty 
leagues from the sea; where the plantations are 
yet thin, and owned by the poorest people. As- 
cending, you see them improve on each side till 
you reach the city, which is situated on the east 
bank, on a bend, of the river, thirty-five leagues 
from the sea. 


Chapitoulus, first and second German coasts, 
Catahanose, Fourche, and Iberville. 


The best and most improved are above the city, 
and comprehended what is there known by the 
Paroisse de Chapitoulas, Premier and Second 
Cote des Allomands, and extend sixteen leagues. 

Above this begins the parish of Catahanose, or 
first Acadian setilement, extending eight leagues 
on the river. Adjoining it, and still ascending, 
is the second Acadian settlement, or parish of the 
Fourche, which extends about six leagues. The 
parish of Iberville then commences, and is bound- 
ed on the east side by the river of the same name; 
which, though dry a great part of the year, yet, 
when the Mississippi is raised, it communicates 
with the lake Maurepas and Pontchartrain, and 
through them with the sea, and thus forms what 
is called the island of New Orleans. Except on 
the point just below the Iberville, the country 
from New Orleans is settled the whole way along 
the river, and presents a scene of uninterrupted 
plantations in sight of each other, whose fronts 
to the Mississippi are all cleared, and occupy on 
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that river from five to twenty-five acres, with | 


a.depth of forty ; so-that.a plantation of five acres 
in-front.contains two hundred. A few sugar plant- 
ations are formed in the parish of Catahanose, 
but the remainder is devoted-to cotton and provi- 


sions and the whole is'‘an-excellent soil incapa- 


ble-of being: exhausted.: The plantations are but 

one deep -on the :island-of New Orleans, and on 

the opposite side of:the river, as far as the mouth 

of the-Iberville, which is thirty-five leagues above 
few: Orleans: he 0 Bs : 

, Bayou de la Fourche, Attakapas, and Opelousas. 

- About: twenty five leagues fromthe iast-men- 


tioned place, on. the. west side.of ‘the Mississippi, 
the creek. of. bayou of:the Fourche, called in old 


Baton Rouge, and its dependencies. 


Immediately above the Iberville, and on both 
sides of the Mississippi, lies the parish of Manchac, 
which extends four leagues on the river, and is 
well cultivated. Above it commences the settle- 
ment of Baton Rouge, extending about nine 
leagues.. It is remarkable as being the first place 
where the high land is contiguous to the river, 
and here-it forms a bluff from thirty to forty feet 
above the: greatest rise of the river. Here the 
‘settlements extend a considerable way back on 
the east side; and this parish has that of Thomp- 
son’s creek and bayou Sara subordinate to it. 
The mouth of the first of these creeks is about 
forty-nine leagues from New Orleans, and that 
of the latter two or three leagues higher up. They 
kun from northeast to southwest, and their head 
Waters are north of the'thirty-first degree of lati- 
tude.. Their banks have the best soil, and the 


greatest number of good cotton plantations, of any 

part of Louisiana, and are allowed to be the gar- 

den of it. ; ; 
Pointe Coupée and Fausse Riviere. 

Above Baton Rouge, at the distance of fifty 
leagues from New Orleans, on the west side of the 
Mississippi, is Pointe Coupée, a populous and rich 
settlement, extending eight leagues along the river. 
Its produce is cotton, Behind it, on an old bed of 
the river, now a lake, whose outlets are closed up, 
is the settlement of Fausse Riviére which is well 
cultivated. 

In the space now described from the sea, as high 
as and including the last-mentioned settlement, 
are contained three-fourths of the population, and 
seven-eighths of the riches of Louisiana. 

From the settlement of Pointe Coupée, on the 
Mississippi, to Cape Girardeau, above the mouth 
of the Ohio, there is no land on the west side 
that is not overflowed in the spring to the dis- 
tance of eight or ten leagues from the river, 
with from two to twelve feet of water, except a 
small spot near New Madrid; so that, in the 
whole extent, there is no possibility of forming a 
considerable settlement contiguous to the river on 
that side. The eastern bank has, in this respect, 
a decided advantage over the western, as there 
are on it many situations which effectually com- 
mand the river. ; 

Red River and its Settlements. 

- On the west side of the Mississippi, seventy 
leagues from New Orleans, is the mouth of the 
Red river, on whose banks and vicinity are the 
settlements of Rapide, Avoyelles,and Natchitoches, 
all of them thriving and populous. The latter 
is situated seventy-five leagues up the Red river. 
On the north side of the Red river, a few leagues 
from its junction with the Mississippi, is the Black 
river; on one of whose branches, a considerable 
way up, is the infant settlement of Ouachita, 
which, from the richness of the soil, may be made 
a place of importance. Cotton isthe chief pro- 
duce of these settlements; but they have likewise 
a considerable Indian trade. The river Rouge, or 
Red river, is used to communicate with the fron- 
tiers of New Mexico. 


Concord, Arkansas, St. Charles, St. Andrew, §c. 


: There is no other settlement on the Mississippi, 
except the small one called Concord, opposite to 
the Natchez, till you come to the Arkansas river, 
whose mouth is two hundred and fifty leagues 
above New Orleans. Here there are but a few 
families, who are more attached to the Indian 
trade (by which chiefly they live) than to culti- 
vation. There is no settlement from this place to 
New Madrid, which is itself inconsiderable. As- 
cending the river, you come to Cape Girardeaux, 
St. Genevieve, and St. Louis, where, though the 
inhabitants are numerous, they raise little for ex- 
portation, and content themselves with trading 
with the Indians and working a few lead mines. 
This country is very fertile, especially on the banks 
of the Missouri, where there have been formed 
two settlements, called St. Charles and St. An- 
drew, mostly by emigrants from Kentucky. The 
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peltry procured in the Illinois is the best sent to 
the Atlantic market, and the quantity is very con- 
siderable. Lead is to be had with ease, and in 
such quantities as to supply all Europe, if the 
population were sufficient to work the numerous 
mines to be found within two or three feet from 
the surface in various parts of the country. The 
settlements about the Illinois were first made by 
the Canadians, and their inhabitants still resemble 
them in their aversion to labor, and love of a 
wandering life. They contain but few negroes 
compared with the number of the whites; and it 
may be taken for a general rule, in proportion to 
the distance from the capital, the number of blacks 
diminishes below that of the whites; the former 
abounding most on the rich piantations in its 
vicinity. 
General description of Upper Louisiana. 


When compared with the Indian Territory, the 
face of the country in Upper Louisiana is rather 
more broken, though the soil is equally fertile. 
It is a fact, not to be contésted, that the west side 
of the river possesses some advantages not gen- 
erally incident to those regions. It is elevated and 
healthy, and well watered with a variety of largë, 
rapid streams, calculated for mills and other water- 
works, From Cape Girardeau, above the mouth 
of the Ohio, to the Missouri, the land on the east 
side of the Mississippi is low and flat, and occa- 
sionally exposed to inundations ; that on the Lou- 
isiana side, contiguous to the river, is generally 
much higher, and in many places very rocky on 
the shore. Some of the heights exhibit a scene 
truly picturesque. They rise to a height of at 
least three hundred feet, faced with perpendicu- 
lar lime and free-stone, carved into various shapes 
and figures by the hand of nature, and afford the 
appearance of a multitude of antique towers. 
From the tops of these elevations the land grad- 
ually slopes back from the river, without gravel 
or rock, and is covered with valuable timber It 
may be said, with truth, that for fertility of soil 
no part of the world exceeds the borders of the 
Mississippi: the land yields an abundance of all 
the necessaries of life, and almost spontaneously ; 
very little labor being required in the cultivation 
of the earth. That part of Upper Louisiana 
which borders on north Mexico is one immense 
prairie. It produces nothing but grass. It is filled 
with buffalo, deer, and other kinds of game. The 
land is represented as too rich for the growth of 
forest trees. 

It is pretended that Upper Louisiana contains 
in its bowels many silver and copper mines, and 
various specimens of both are exhibited. Several 
trials have been made to ascertain the fact; but 
the want of skill in the artists has hitherto left 
the subject undecided. 

2 The salt works are also pretty numerous: some 
be jong toindividuals ; others to the public. They 
already yield an abundant supply for the consump- 
tion. ofthe. country, and, if properly managed, 
mightbecomean article of more general exporta- 
tion. The üsual price per bushel is one dollar 


be still lower as soon as the manufacture of the 
salt is assumed by Government, or patronised by 
men who have large capitals to employ in the 
business. One extraordinary fact, relative to salt, 
must not be omitted. There exists, about one 
thousand miles up the Missouri, and not far from 
that river, a sålt mountain. The existeace of 
such a mountain might well be questioned, were 
it not for the testimony of several respectable and 
enterprising traders who have visited it, and who 
have exhibited several bushels of the salt to the 
curiosity of the people of St. Louis, where some of 
it still remains. A specimen of the same salt has 
been sent to Marietta. This mountain is said to 
be one hundred and eighty miles long, and forty- 
five in width, composed of solid rock salt, with- 
out any trees, or even shrubs on it. Salt springs 
are very numerous beneath the surface of this 
mountain, and they flow through the fissures and 
cavities of it. Caves of saltpetre are found in 
Upper Louisiana, though at some distance from 
the settlements. Four men, on a trading voyage, 
lately discovered one several hundred miles up 
the Missouri. They spent five or six weeks in 
the manufacture of this article, and returned to 
St. Louis with four hundred weight of it. It 
proved to be good, and they sold it for a high price. 
The geography of the Mississippi and Missouri, 
and their contiguity fora great length of way, are 
but little known. The traders assert that, one 
handred miles above their junction, a man may 
walk from one to the other in a day ; and it is also 
| asserted that, seven hundred miles still higher up, 
| the portage may be crossed in four or five days. 
| This portage is frequented by traders who carry 
on a considerable trade with some of the Missouri 
Indians. Their general route is through Green 
Bay, which is an arm of Lake Michigan; they 
then pass into a small lake connected with it, and 
which communicates with the Fox river; they 
then cross over a short portage into the Ouiscon- 
sin river, which unites with the Mississippi some 
| distance below the Falls of St. Anthony. It is 
| also said that the traders communicate with the 
Mississippi above these falls, through Lake Su- 
perior; but their trade in that quarter is much 
less considerable. 


Canal of Carondelet. 


Behind New Orleans is a canal about a mile 
and a half long, which communicates with a creek 
called the bayou St. Jean, flowing into Lake 
Pontchartrain. At the mouth of it, about two and 
a half leagues from the city, is a small fort, called 
St. Jean, which commands the entrance from the 
lake. By this creek the communication is kept 
up through the lake and the rigolets to Mobile and 
the settlements in West Florida. Craft drawing 
from six to eight feet water can navigate to the 
i mouth of the creek; but, except in particular 
swells of the lake cannot pass the bar without 
being lightened. 

St. Bernardo, 

On the east side of the Mississippi, about five 

leagues below New Orleans, and at the head of 


| 


and a half in cash at the works. The price will | the English bend, is a settlement known by the 
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name of the Poblacion de St. Bernardo, or the 
Terre au Beufs, extending on both sides of a 
creek or drain, whose head is contiguous to the 
Mississippi, and which flowing. eastward, after a 
course of eighteen leagues, and dividing itself 
into two branches, falls into the sea and Lake 
Borgne. This settlement consists.of two parishes, 
almost all the inhabitants of which are Spaniards 
from the Canaries, who content themselves with 
raising fowls, corn, and garden stuff for.the mar- 
ket at New Orleans. The lands cannot be culti- 
vated to any great distance from the banks of the 
creek, on account of the vicinity of the marsh be- 
hind them, but the place is susceptible of great 
improvement, and of affording anather communi- 
cation- to small craft of from eight to ten feet 
draught, between the sea and the Mississippi. 


Settlements below the English turn. 


At the distance of sixteen leagues below New 
Orleans, the settlements on both banks of the 
river are of but small account.’ Between these 
and the fort of Piaquemines the country is over- 
flowed in the Spring, and, in many places, is in- 
capable of cultivation at any time, being a morass 
almost impassable by man or beast. This small 
tongue of land extends considerably into the sea, 
which is visible on both sides of the Mississippi 
from a ship’s mast. 


Country from Plaquemines to the sea, and effect 
; | of the hurricanes. i 

From Plaquemines to the sea is twelve or thir- 
teen leagues. The country is low, swampy, chief- 
ly covered with reeds, having little or no timber, 
and no settlement whatever. It may be necessary 
to mention. here, that the whole lower part of the 
country, from the English turn downward, is sub- 
ject to. overflowing in hurricanes, either by the 
recoiling of the river, or réflux from the sea on 
each side; and, on more than one occasion, it has 
been covered from the depth of two to ten feet, 
according to the descent of the river, whereby 
many lives were lost, horses and cattle swept 
away, and a scene of destruction laid. The last 
calamity of this kind happened in 1794; but, for- 
tunately, they are not frequent. In the preceding 
year the engineer who superintended the erection 
of the fort at Plaquemines was drowned in his 
house near the fort, and the workmen and garri- 
son escaped only by taking refuge on an elevated 
spot in the fort, on which there were, notwith- 
standing, two or three feet of water. These hur- 
ricanes have generally been felt in the month of 
August. Their greatest fury lasts about twelve 
hours. They commence in the southeast, veer 
about to all points of the compass, are felt most 
severely below, and seldom extend more thana 
few leagues. above New Orleans. In their whole 
course they are marked with ruin and desolation. 
Until that of 1793, there had been none felt from 
the year. 1780. 

Passes, or mouths of the Mississippt. 

About eight leagues below Plaquemines the 
Mississippi divides itself into three channels, 
which are called the passes of the river, viz; the 
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Hast, South, and Southwest passes. Their course 
is from five to six leagues to the sea. The space 
between is a marsh, with little or no timber on it; 
bat, from its situation, it.may hereafter be ren- 
dered of importance. The East pass, which is 
on the left hand going down the river, is divided 
into two branches about two leagues below, viz: 
the Pass 4 la Loutre, and that known to mariners 
by the name of the Balize, at which there is a 
small block-house, and some huts of the pilots, 
who reside only here. The first of these second- 
ary channels contaiis at present but eight feet 
water; the latter from fourteen to sixteen, ac- 
cording to the seasons. The South pass, which 
is directly in front of the Mississippi, has always 
been cansidered as entirely choked up, but has ten 
feet water. The Southwest pass, which is on 
the right, is the longest and narrowest of all the 
passes, and a few years ago had eighteen feet 
water, and was that by which the large ships al- 
ways entered and sailed from the Mississippi. It 
has now but eight feet water, and will probably 
remain so for some time. In speaking of the 
quantity of water in the passes, it must be under- 
stood of what is on the bar of each pass; for im- 
mediately after passing the bar, which is very 
narrow, there are from five to seven fathoms at 
all seasons. 


Country East of Lake Pontchartrain. | 

The country on the east side of Lake Pontchar- 
train to Mobile, and including the whole extent 
between the American line, the Mississippi above 
New Orleans, and the lakes, (with the exception 
of a tract of about thirty miles on the Mississippi, 
and as much square, contiguous to the line, and 
comprehending the waters of Thompson’s creek, 
bayou Sara, and the Amet,) is a poor, thin soil, 
overgrown with pine, and contains no good land 
whatever, unless on the banks of a few small riy- 
ers. It would, however, afford abundant supplies 
of pitch, tar, and pine lumber, and would feed 
large herds of cattle. 


The Inhabitants, and their Origin. 

The inhabitants of Louisiana are chiefly the 
descendants of the French and Canadians. There 
are a considerable number of English and Amer- 
icans in New Orleans. The two German coasts 
are peopled by the descendants of settlers from 
Germany, and a few French mixed with them. 
The three succeeding settlements, up to Baton 
Rouge, contain mostly Acadians, banished from 
Nova Scotia by the English, and their descend- 
ants. The government of Baton Rouge, espe- 
cially the east side, which includes all the coun- 
try between the Iberville and the American line, 
is composed partly of Acadians, a very few 
French, and a great majority of Americans. On 
the west side they are mostly Acadians; at Point 
Coupée and Fausse Riviére they are French and 
Acadians. Of the population of the Attakapas 
and Opelousas, a considerable part is American. 
Natchitoches, on the Red river, contains but a 
few Americans, and the remainder of the inhabi- 
tants are French; but the former are more nu- 
merous in the other settlements on that river, viz: 
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Avoyelles, Rapide, and Ouachita. At Arkansas 
they are mostly French, and at New Madrid 
Americans. At least: two-fifths, if not a greater 
proportion of all the settlers on the Spanish side 
of the Mississippi, in the Illinois country, are like- 
wise supposed to be Americans. Below New 
Orleans the population is altogether French and 
the descendants of Frenchmen. 


New Orleans. 


By recurring to the maps, and examining the 
position of Louisiana, it will appear that the lower 
part projects considerable into the sea. It has, in 


all probability, been formed by the sediment | 


brought down by the current and deposited on the 
flat coast. There is, therefore, on the east side 
but a very narrow slip along the bank of the river, 
from the sea to the Iberville. The land is not gen- 
erally susceptible of cultivation more than a mile 
in depth from the river; the rest is low and 
swampy to the lakes and the sea; but, in general. 
abounds with cypress timber, which is sawed by 
mills, which are worked by artificial streams from 
the Mississippi, in the time of freshets. They 
generally run five months in the year. 

© What has been said of the east equally applies 
tothe west s'de of the river. The soil and situa- 
tion arenearly the same. After leaving the bank 
of the river there is an immense swamp, intersect- 
ed by creeks and lakes, extending to the high- 
lands of Attakapas, and occupying a space of 
thirty or forty leagues. 

The city of New Orleans, which is regularly 
laid out on the east side of the Mississippi, in lat- 
itude 30 degrees north, and longitude 90 degrees 
west, extends nearly a mile along the river, from 
the gate of France on the south, to that of Chap- 
itoulas above, and a little more than one-third of 
a mile in breadth from the river to the rampart; 
‘but it has an extensive suburb on the upper side. 
The houses in front of the town, and for.a square 
or two backward, are mostly of brick, covered 
with slate or tile, and many of two stories. The 
remainder are of wood, covered with shingles. 
The streets cross each other at right angles, and 
are thirty-two French feet. There is in the mid- 
dle of the front of the city a place d'armes, facing 
which the church and town-house are built. 
There are from twelve to fourteen hundred houses 
in the city and suburbs.. The population may be 
estimated at ten thousand, including the seamen 
and garrison, It was fortified in 1793; but. the 
works were originally defective, could not have 
been defended, and are nowinruins. The pow- 
der magazine is on the opposite bank of the river. 
_ The public buildings, and other publie property 
in New Orleans, are as follows: 

_. Two very extensive brick stores, from one hun- 
dred and sixty to one hundred and eighty feet in 
length, and about thirty in breadth. They are 
one story high and covered with shingles. 

_ A Government house, stables, and garden, oc- 
cupying a front of about two hundred and twenty 
feet on the river, in the middle of the town, and 


extending three hundred and thirty-six feet back 
to the next: street. 


A military hospital. 

An ill-built custom-house of wood, almost in 
ruins, in the upper part of the city, near the river, 

An extensive barrack in the lower part of the 
city, fronting on the river, and calculated to lodge 
twelve or fourteen hundred men. 

A large lot adjoining the King’s stores, with a 
few sheds in it. It serves as a park for artillery. 

A prison, town-house, market-house, assembly 
room, some ground rents, and the common about 
the town. 

A public school for the rudiments of the Span- 
ish language. 

A cathedral church unfinished, and some houses 
belonging to it. 

A charitable hospital, with some houses belong- 
ing to it, and a revenue of $1,500 annually, en- 
dowed by an individual lately deceased. 

The Canal de Carondelet has been already de- 
scribed. 


Number of Inhabitants. 


According to the annexed census, (No. 2,) of 
Louisiana, including Pensacola and the Natchez, 
as made in 1785, the whole number of inhabit- 
ants amounted to thirty-two thousand and sixty- 
two, of which fourteen thousand two hundred 
and fifteen were free whites, one thousand three 
hundred and three free people of color, and six- 
teen thousand five hundred and forty-four slaves. 

The statement No. 4, from the latest docu- 
ments, makes the whole number forty-two thou- 
sand three hundred and seventy-five; the free 
whites, twenty-one thousand two hundred and 
forty-four; the free people of color, one thousand 
seven hundred and sixty-eight; and the slaves, 
twelve thousand nine hundred and twenty. 

A particular statement respecting the popula- 
tion, &c., of Upper Louisiana, and another con- 
taining the census of New Orleans, in this year, 
are numbered 5 and 6, in the appendix. 

These papers certainly exhibit a smaller num- 
ber than the real population of thecountry. From 
an official document, made in July last, and re- 
ceived from Attakapas since the statement No. 4 
was formed, it appears that it contained two 
thousand two hundred and seventy whites, two 
hundred and ten free people of color, one thou- 
sand two hundred and sixty-six slaves; in all, 
three thousand seven hundred and forty-six souls, 
instead of one thousand four hundred and forty- 
seven, as therein stated. It is highly probable that 
the return for the neighboring district of Opelou- 
sas is in the same proportion underrated. 

A conjectural estimation, made by a gentleman 
of great respectability and correct information, 
residing at Natchez, raises the number of whites 
in the island of New Orleans, on the west side of 
the river, and some settlements on the east side, 
to fifty thousand one hundred and fifty, and the 
number of blacks to thirty-nine thousand eight 
hundred and twenty, His statement is also sub- 
joined, No. 3. 

It is at all times difficult to obtain the full cen- 
sus of a country, and the impediments are In- 
creased in this, from its scattered population. The 


T509 


APPENDIX. 


T510 


Description of Louisiana. 


actiial-enumeration may, therefore, fall short. of 
the’ true numbers. . 


mae ` Militia, ~ 


< There i is á militia in Louisiana. -T'he follow- 


ing is.the return: of. it, made to theCourtof Spain f 


by ‘the Baron of Carondelet: 


h Balize to the city—Volunteers of the Mis- 
sippi—four companies of: 100. men each = 
omplete: © -400 
Battalion óf. the city, five. companies 500 
ty company, with supernumeraries’ 120 

ers, or privileged companies of 
hors two: companies of 70 each,:incom- 
sople 


100 
300 


O€S,: two companies ; negroes one 
d> legion, of the “Mississippi, compre- - 
yending Galveston, Baton Rouge, Point 
sy Coupée, Attakapas, and Opelousas,. viz: 
two companies of grenadiers, eight of fu- 
«Sileers, four of. dragoons, and two lately 
(dded. from. Bayou Sara—in all, sixteen 
2 companies of 100 men each 
Avoyelles—One company of infantry 
Quachita—One company of cavalry 
Natchitoches.—One company of infantry 
. and one of cavalry 
Arkansas. One company of infantry, and 
cavalry - 
Ilinois.—Four companies ‘of cavalry and 
_ four of infantry; these are,always above 
` the complement 
ovincial regiment of Germans and Aca- 


d is, from | the first German coast to Iber- 
~ wille—companies—viz: two of gtenadiers 
“and eight of fasiteers 
Mobile, and the country east of Lake Pon- 
chartrain, two companies of horse and 
foot, PeO piete 3 


The same gèntleman alluded to, page 348, makes 
the number of-the militia to amount. to 10,340 
men within the same limits to which his estimate 
of the population applies.. He distributes them 
in the several settlements as follows: 

-1..The island of New Orleans, with the 
“opposite margin and the adjacent settle- 
ments ~ - 5000 

:2. "The-west margin from Manchac, includ- 

“ing Pointe Coupée, and extending to the 
Red river 
“Be Attakapas, along the coast, between the 
‘-odelta.of. the Mississippi and as mabe 


wo Fiver: >= - - 350 
A ‘Opelousas = - oe - - 750 
5. Red river, including bayou Bæuf, Avoy- 

X elles, Rapides, and Natchitoches - 1000 
6. Ouachita - - - - =- 300 
Concord -=> - =- - -- ~= 40 
„8. Arkansas - - 150 
-9..New Madrid and its vicinity - - 350 
:0.-Ilinois and Missouri -~ - - 1000 
1 


[he settlements on the east aide of the 


a Laa 


» Mississippi, from the American line to 
the Iberville, and some other settle- 
ments - 600 


10,340 


. It is to be observed that none of these state~ 
ments include the country beyond the river Sab- 
ine, nor even all those which lie eastwardly of it. 
Data are also i to give them. 


Fortifications. 

St. Louis has a lieutenant colonel to command 
in it, and but few troops. Baton Rouge is an ill- 
constructed fort, and has about fifty men. In de- 
seribing the canal of Carondelet, the small fort of 
St. Jean has been mentioned, as has the block- 
house at the Balize, in its proper place. The for- 
tifications of New Orleans, noticed before, consist 
of five ill constructed redoubts, with a covered 
way, palisade, and ditch. The whole is going 
fast to decay, and it is supposed they would be of 
but little service in case of an attack, Though 
the powder magazine is on the opposite side of 
the river, there is no sufficient provision made for 
its removal to the city in case of need. 

The fort of Plaquemines, which is about twelve 
or thirteen leagues from the sea, is an ill-con- 
structed, irregular brick work, on the eastern side 
of the Mississippi, with a ditch in front of the 
river, and protected on the lower side by a deep 
creek, flowing from the river to the sea. . It is, 
however, imperfectly: closed behind, and almost 
without defence there; too much reliance having 
been placed on the swampiness of the ground 
which hardens daily. It might be taken, perhaps, 
by escalade, without difficulty. It isin a degree 
ruinous. The principal front is meant to defend 
the approach from sea, and can oppose, at most, 
but eight heavy guns. It is built at a turn in the 
river where ships in general must anchor, as the 
wind which brings them up so far, is contrary in 
the next reach which they must work through 5 
and they would therefore be exposed to the fire of 
the fort. On the opposite bank are the ruins of a 
small closed redoubt, called Fort Bourbon, usual- 
ly garrisoned by a sergeant’s command. ‘Its fire 
was intended to flank that of the fort of Plaque- 
mines;and prevent shipping and craft from ascend- 
ing or descending on that side. When a vessel 
appears, a signal is made on one side and answered. 
on the other. Should she attempt to- pass, with- 
out sending a boat on shore, she would be imme- 
diately fired upon. 

, Indians. 

The Indian nations within the limits of Louis- 
iana are, as far as known, as follows, and consist 
of the numbers hereafter specified. ` 

On‘the eastern bank of the Mississippi, about 
twenty-five leagues above Orleans, are the re- 
mains of the nation of Houmas, or red men, which 
do not exceed sixty persons. There are no other 
Indians settled on this side of the river, either in 
Louisiana or West Florida, though they are at 
times frequented by parties of wandering Choc- 
taws. 
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On the west side of the Mississippi are the re- | Chickasaws, &c., to frequent the neighborhood of 
mains of the Tounicas, settled near, and above | Arkansas, where game is still in abundance; they 
Pointe Coupée, on the river, consisting of fifty or | have contracted marriages with the Arkansas, 
sixty persons. and seem inclined to make a permanent settle- 
In the Attakapas.—On the lower parts of the | ment, and incorporate themselves with that na- 
Bayou Teche, at about eleven or twelve leagues | tion. The number is unknown, but is considera- 
from the sea, are two villages of Chitimachas, | ble, and is every day increasing. 
consisting of about one hundred souls. On the river St. Francis, in the neighborhood 
. The Attakapas, properly so called, dispersed | of New Madrid, Cape Girardeau, Rivière à la 
throughout the.district, aud chiefly on the bayou | Pomme, and the environs, are settled a number of 
or creek of Vermilion, about one hundred souls. | vagabonds, emigrants from the Delawares, Shaw- 
‘Wanderers of the tribes of Bilexis and Choc- | nese, Miamis, Chickasaws, Cherokees, Piorias, 
taws, on Bayou Crocodile, which empties into the | and supposed to consist in all of five hundred 
Teche, about fifty souls. families; they are at times troublesome to the 
` In the Opelousas, to the northwest of Attaka- | boats descending the river, and have even plun- 
pas.—Two villages of Alabamas, in the centre of | dered some of them and committed a few mur- 
the district near the church, consisting of one | ders; they are attached to liquor, seldom remain 
hundred persons. i long in any place; many of them speak English, 
Conchates, dispersed through the countryas far | all understand it, and there are some who even 
west as the river Sabine, and its neighborhood, | read and write it. 


about three hundred and fifty persons. At St. Genevieve, in the settlement among the 
_ On the river Rouge-—At Avoyelles, nineteen | whites, are about thirty Piorias, Kaskaskias, and 
leagues from the Mississippi, is a village of the | Minois, who seldom hunt for fear of the other 
Biloni nation, and another on the lake of the | Indians; they are the remains of a nation which, 


Avoyelles; the whole about sixty souls. inei à 3 
At the Rapids; twenty-six leagues from the aly parenga COE ATOR Inre the eg onpiinge 


Mississippi, is a village of Choctaws of one hun- : zs vr F ‘ 

dred souls, and another of Biloxes, about two On the iat curate ae ale 

leagues from it, of about one hundred more; about | tS are Many and numerovs natione, Pae pes 
4 known of which are: The Osages, situated on 


eight or nine leagues higher up the Red river isa f : 
village of about fifty souls. All these are occa- | the river of same name, on the right bank of the 
, at about eighty leagues from its conflu- 


sionally employed by the settlers in their neigh- | Missouri, a! y reas 1 
borhood as boatmen. j ence with it; they consist of one thousand war- 
~ About eighty leagues above Natchitoches, on | T0FS: we live i ee especial at Ha great dis- 
the Red river, is the nation of the Cadoquies, t3nCe irom on orner; nore are oi a gigantic 
èalled by abbreviation Cados; they can raise from ; S'ature and we lieothes that ; are enemies of the 
three to four hundred warriors; are the friends of | Whites and of all other Indian nations, and com- 
thé whites, and are esteemed the bravest and most | ™! depredations from the Illinois to eee 
generous of all the nations in this vast country; | 82° whe trade of a yr issid Hy Pity 
they are rapidly decreasing, owing to intemper- | an ese LUsNE ye tank h T. ri entad 3a 7 ee 
ance and the numbers annually destroyed by the | cious race, and are hated and feare y a the 
Osages and Choctaws. i other Indians. The confluence of the Osage river 


There’ are, besides the foregoing, at least four | with the Missouri is about eighty leagues from 
to five hundred families of Choctaws, who are | Mississippi. f 
dispersed on the west side of the Mississippi, on | Sixty leagues higher up the Missouri, and on 
the Ouachita and Red rivers, as far west as Nat- the same bank, is the river Kansas. and on it the 
chitoches, and the whole nation would have emi- | Ration of the same name, but at about seventy or 
grated across the Mississippi, had it not been for | eighty leagues from its mouth. It consists of 
the opposition of the Spaniards and the Indians : about two hundred and fifty warriors, who are as 
on that side who had suffered by their aggres- | fierce and cruel as the Osages, and often molest 
sions. ü and ill-treat those who go to trade among them. 
“= On the river Arkansas, &c.—Betwcen the Red | Sixty leagues above the river Kansas, and at 
river and the Arkansas there are but a few In- about two hundred from the mouth of the Mis- 
dians, the remains of tribes almost extinct. On | souri, still on the right bank, is the riviére Platte, 
this last river is the nation of the same name, con- | OF Shallow river, remarkable for its quicksands 
sisting of about two hundred and sixty warriors; | and bad navigation ; and near its confluence with 
‘they are brave, yet peaceable and well disposed, | the Missouri dwells the nation of Octolactos, 
‘and have always been attached to the French, i commonly called Otos, consisting of about two 
@ad espoused their cause in the wars with the | hundred warriors, among whom are twenty-five 
Chickasaws, whom they have always resisted | OT thirty of the nation of Missouri, who took ref- 
‘ success, They live in three villages; the | uge among them about twenty-five years since. 
tisat eighteen leagues from the Mississippi, | Forty leagues up the river Platte you come to 
on th Arkansas river, and the others are at three | the nation of the Panis composed of about seven 
and eagues from the first. A scarcity of hundred warriors in four neighboring villages; 
game on the eastern side of the Mississippi has | they hont but little, and are ill-provided with fire- 
lately induced a number of Cherokees, Choctaws, | arms; they often make war on the Spaniards in 
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“thé neighborhood of Santa Fé, from which they 
tempot far distant. en 
At three hundred leagues from the Mississippi, 
and one hundred’ from the river Platte, on the 
_same.bank, are situated the villages of the Mahas. 
y consisted: in 1799 of five hundred warriors, 
are said to have been almost cut off last year 
bythe smallpox. -` Ha : 
At fifty leagues above the Mahas, and on the 
left:bank of the:Missouri, dwell the Poncas, to 
: umber. of two hufdred.and fifty ‘warriors, 
possessing; in common with the Mahas, their lan- 
guage ferocity, and-vices.. Their trade has never 
jéehi-ofsmuch value; and those engaged in it are 
exposed to pillage and ill treatment. 
oe he distance of four hundred and fifty leagues 

froni the Mississippi, and on the right bank of the 
Missouri,’ dwell the Aricaras, to the number of 
-seven hundred warriors; and sixty leagues above 
tliem, the Mandane nation, consisting of about 
seven liuindred warriors likewise. These two last 
natione aré well disposed to the whites, but have 
been the victims of the Sioux or Mandowessies, 
‘who, being themselves well provided with fire- 
arms, have taken advantage of the defenceless 
‘situation of the others, and have on all occasions 
imurdered them without mercy. 
<No ‘discoveries on the Missouri, beyond the 
Mandane. nation, have been “accurately detailed, 
thotigh the traders have been informed that many 
large navigable rivers discharge their waters into 
it far above it,and that there are many numerous 
nations settled thereon. 
“The Sioux, or Mandowessies, who frequent the 
country Between the north bank of the Missouri 
and Mississipi, are a great impediment to trade 
and navigation. They endeavor to prevent all 
communication with the nations dwelling high 
up the Missouri, to deprive them of ammunition 
and arms, and thus keep them subservient to them- 
selves. In the winter they are chiefly on the 
-banks of the Missouri, and’ massacre all who fall 
into their. hands.” 

.. There are a number of nations at a distance 
from the banks of the Missouri, to the north and 
south, concerning whom but little information has 
been received. Returning to the Mississippi, and 
ascending it from the Missouri, about seventy-five 
Teagues above the mouth of the latter, the river 
Moingona, or riviére de Moine, enters the Missis- 
sippi on the west side, and on it are situated the 
Ayoas, a nation originally from the Missouri, 
‘speaking the language of the Otatachas; it con- 
sisted of two hundred warriors before the small- 
pox lately raged among them. 

- “Phe Sacs and Renards dwell on the Mississippi, 
about three hundred leagues above St. Louis, and 
“frequently trade -with it; they live together, and 
consist of five hundred warriors; their chief trade 
is with Michilimakinac, and they have always 
been peaceable and friendly. 
> he other nations on the Mississippi, higher 
up; are bat little known to us. The nations of 
the Missouri, though cruel, treacherous, and inso- 
lent, may doubtless be kept in order by the Uni- 


ted States, if proper regulations are adopted with 
respect to them. ; 

It is said that no treaties have been entered into 
by Spain with the Indian nations westward of the 
Mississippi, and that its treaties with the Creeks, 
Choctaws, &c., are in effect superseded by our 
treaty with that Power of the 27th October, 1795. 


Of Lands and Titles. 

The lands are held in some instances by grants 
from the Crown, but mostly from the Colonial 
Government. Perhaps not one quarter part of the 
lands granted in -Louisiana are held by complete 
titles; and, of the remainder, a considerable part 
depend upon a written permission of a command- 
ant. Nota small proportion is held by occupancy, 
with a simple verbal permission of the officer last 
mentioned. This practice has always been coun- 
tenanced by the Spanish Government, in order 
that poor men, when they found themselvesa little 
at ease, might,at their own conveniency, apply for 
and obtain complete title. In the mean time, such 
imperfect rights were suffered by the Government 
to descend by inheritance, and even to be transfer- 
red by private contract. When requisite, they 
have been seized by judicial authority, and sold 
for the payment of debts. 

Until within a few years, the Governor of Upper 
Louisiana was authorized to make surveys of any 
extent. In the exercise of this discretionary power 
some abuses were committed, and a few small 
monopolies were created. About three years ago 
he was restricted in this branch of his duty, since 
which he has been only authorized to make sur- 
veys to emigrants in the following manner: two 
hundred acres for each man and wife, fifty acres 
for each child, and twenty acres fur each slave. 
Hence the quantity of land allowed to settlers de- 
pended on the number in each family; and for 
this quantity of land they paid no more than the 
expenseofsurvey. These surveys were necessary 
to entitle the settlers to grants; and the Governor, 
and after him the Intendant at New Orleans, was 
alone authorized to execute grants, on the receipt 
of the surveys from the settlers. ‘The adminis- 
tration of the land office is at present under the 
care of the Intendant of the province. 

There are no feudal rights nor noblesse. 

It is impossible to ascertain the quantity of 
lands granted, without calling on the claimants to 
exhibit their titles; the registry being incomplete, 
and the maps made by the different surveyors 
general having been -burnt in the fires at New 
Orleans, of 1788 and 1794, no estimate has been 
obtained. 

All the lands on both sides of the Mississippi, 
from the distance of sixteen leagues below New 
Orleans to Baton Rouge, are granted to the depth 
of forty acres, or near half a league, which is the 
usual depth of all grants. Some have double and 
triple grants; that is to say, they have twice or 
thrice forty acres in depth ; and others have grants 
extending from the Mississippi to the sea or the 
lakes behind them. In other parts of the country, 
the people, being generally settled on the banks of 
creeks or rivers, have a front of from six to forty 
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acres, and the grant almost invariably expresses 

a depth of forty acres. All the lands ungranted, 

on the island of New Orleans or on the opposite | 
bank of the Mississippi, are sunken, inundated, | 
and at present unfit for cultivation; but may in | 
part be reclaimed at a future day, by efforts of 

the rich and enterprising. 


Cultivation of Sugar. 

The sugar cane may be cultivated between the 
river Iberville and the city, on both sides of the! 
river, and as far back as the swamps. Below the | 
city, however, the lands decline so rapidly. that. | 
beyond fifteen miles, the soil is not well adapted | 
toit. Above the Ibervilie the cane would be af- | 
fected by the cold, and its produce would, there- | 
fore, be uncertain. Within these limits, the best | 
planters admit that one quarter of the cultivated i 
lands of any considerable plantation may be plant- | 
ed in cane, one quarter left in pasture, and the | 
remaining half employed for provisions, &c., and | 
a reserve for a change of crops. One Parisian 
arpent, of one hundred and eighty feet square, | 
may be expected to produce, on an average, twelve 
hundred weight of sugar and fifty gallons of rum. 

From the aboye data, admitting that both sides 


of the river are planted for ninety miles in extent | Intendant, Provincial Alcalde, 
and about three fourths of a mile in depth, it will | 


result that the annual product may amount, in | 
round numbers, to twenty-five thousand hogsheads , 
of sugar, with twelve thousand puncheons of rum. | 
Enterprising young planters say that one third, | 
or even one half, of the arable land might be 
planted in cane. It may also be remarked, that a | 


regular supply of provisions from above, at a mod- | 


nances promulgated by General O'Reilly, its first 
Governor under Spain, as well as some other laws, 
are translated and annexed to Appendix, No. 1. 


Courts of Justice. 


The Governor’s court has a civil and military 
jurisdiction throughout the province; that of the 
Lieutenant Governor has the same extent in civil 
cases only. 

There are two Alcaldes, whose jurisdiction, 
civil and criminal, extends through the city of 
New Orleans and five leagues around it, where 
the parties have no fuero militar, or military priv- 
ilege; those who have, can transfer their causes 
to the Governor. 

The tribunal of the Intendant has cognizance 
of admiralty and fiscal causes, and such suits as 
are brought for the recovery of money in the 
King’s name, or against him. 

The tribunal of the Alcalde Provincial has 
cognizance of criminal causes, where offences are 
committed in the country, or when the criminal 
takes refuge there, and in other specified cases. 

The ecclesiastical tribunal has jurisdiction in 
all matters respecting the church. 

The Governor, Lieutenant Governor, Alcaldes, 
and the Provisor 
in ecclesiastical causes, are, respectively, sole 
judges. All sentences affecting the life of the 
culprit, except those of the Alcalde Provincial, 
must be ratified by the superior tribunal, or Cap- 
tain General. according to the nature of the cause, 
before they are carried into execution. The Gov- 
ernor has not the power of pardoning criminals. 
An auditor and an assessor, who are dociors of 


erate price, would enable the planter to give his | law, are appointed to give counsel to those judges; 
attention to a greater body of land cultivated with | but for some time past there has been no assessor. 
cane. The whole of these lands, as may be sup-: Ifthe judges do not consult those officers, or do 
posed, are granted; but in the Attakapas country | not follow their opinions, they make themselves 


there is undoubtedly a portion, parallel to the sea- į 
coast. fit for the culture of the sugar cane. There | 
vacant lands are to be found, but the proportion is ; 
at present uoknown. | 

Ia the above remarks, the lands at Terre aux | 
Bæuf, on the Fourche, bayou St. Jean, and other | 
inlets of the Mississippi south of the latitude sup- | 
posed to divide those which are fit, from those | 
which are unfit, for the cultivation of the cane, | 
have been entirely kept out of view. Including | 
these, and taking one third instead of one fourth | 
of the lands fit for sugar, the produce of the whole 
would be fifty thousand instead of twenty-five | 
thousand hogsheads of sugar. 

The following quantities of brown sugar, clayed 
and refined, have been imported into the United 
States from Louisiana and the Floridas, viz: In| 
1799, 773.542 pounds; in 1800, 1.560.865 pounds; | 
in 1801, 967,619 pounds; in 1802, 1,576,933 pounds. | 


as | 
; Of the Laws. | 
i 
H 


When the country was first ceded to Spain, she | 
preserved many of the French regulations; but, | 


responsible for their decisions. 

The commandants of districts have also a spe- 
cies of judicial power. They hear and determine 
all pecuniary causes not exceeding the value of 
one hundred dollars. When the suit is for a 
larger sum, they commence the process, collect 
the proofs. and remit the whole to the Governor, 
to be decided by the proper tribunal. They can 
inflict no corporeal punishment except upon slaves, 
but they have the power of arresting and impris- 
oning when they think it necessary: advice of 


i which, and their reasons, must be transmitted to 


the Governor. 
Small suits are determined in a summary way, 


_ by hearing both parties, riva voce; but, in suits of 
| greater magnitude, the proceedings are carried on 


by petition and reply. replication and rejoinder, 
reiterated until the auditor thinks they bave noth- 
ing new to say. Then all the proofs either party, 
chooses to adduce are taken before the keeper of 
the records of the court, who is always a notary 
public. 

rp . > 3 

The parties have now an opportunity of mak- 


by-almost. imperceptible degrees, they have disap- , ing their remarks upon the evidence, by way of 
peared';-and at present the province is governed | petition, and of bringing forward opposing proofs. 
entirely by the laws of Spain, and the ordinances | When the auditor considers the cause as mature, 
formed expressly forthe colony. Various ordi- į he issues his decree, which receives its binding 
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force. from the Governors signature, where the 
cause depends before him. 
» There is an appeal to. Havana,.if applied for 
within five days after the date of the decree, in 
causes above.a certain-value. An ulterior appeal 
-Jes to: the Audience, which formerly sat at St. 
-Domingo,. but. which is now removed to some 
part. of Cuba;.and.from thence ta the Council of 
the Indies, in‘Spain. , 
Suits are:of various durations: In pecuniary 
“Matters, thelaws encourage summary proceedings. 
Anvexectition ‘may be had on a-bond-in four days; 
‘ahd; in-the same space, on a note of hand, after 
the’party acknowledged it, or ‘after his signature 
-is proved... Moveable property is-sold, after giving 
nine days’ warning; provided it he three times 
publicly cried in that interval. . Landed property 
must be likewise cried three-times, with an inter- 
“wal of nine days between each, and it: may then 
be sold. 
appraised, and sold for at least half.of the ap- 
praisement. “In pecuniary matters, the Govern- 
ors: decide verbally, without appeal, when the 
sum does not exceed one hundred dollars. The 
“Alcaldes. have the same privilege, when the 
‘ammount is not.above twenty dollars. 
“« Jn’addition to these courts, four years ago there 
‘were established four Alcaldes de. Barrio, or petty 
magistrates; one for each ofthe four’ quarters of 
the'city, with a-view-to-improveits police. They 
“hear and decide all demands not exceeding ten 
dollats;exeréise the power of committing to 
prison; and in case'of robbery, riot, or assassina- 
‘tion, they can, by calling upon a notary, take 
cognizance’ ofthe affair; but, when this is done, 
they are bound to’ remit the- proceedings to some 
of the other judges, and, in all cases whatever, to 
give them information when they have commit- 
ted any person to prison. f 
<" Most of the suits are personal contracts, rights 
to dower, inheritances; and titles to land. Those 
‘arising’ from personal quarrels are ‘generally de- 
cided in a summary way. The inhabitants are 
said not to be litigious: : ` 


“Lawyers, and Costs of the Courts, and Officers. 


: T'he number of lawyers is small, not exceeding 
three or four attorneys. Tlieir fees are small. 
Suits are carried on in writings, called escritos, 
which may be drawn up by the parties themselves, 
if they please, but they must be presented by the 
escribano, or notary, who is the keeper of the re- 
cords of the court. ~~ : 

` The fees of the judges are twenty-five cents for 
every half signature or flourish, (which is usually 
affixed on common occasions;) fifty cents for every 
whole signature; and two dollars and three-fourths 
for every attendance,.as at a sale, or the taking of 
evidence. . 

. The fees of the Abogado, or person consulted 
by the judges on law points, are twelve and a half 
cents for every leaf of which the process consists, 
and four dollars for every point of law cited. 
Those of the attorney, when employed, are sixty- 
two.and a.half cents fora simple petition, or escri- 


$ 


All property taken in execution must he | 


| to; but, if it should be-necessary to read a process 
| in order to form his petition, and it should require 
much time and labor, he is compensated in pro- 
portion, besides twelve and a half cents per leaf 
for perusing the: papers. For attendance on any 
business, he is allowed one dollar and fifty cents 
for the assistance of two and a half hours. The 
notary has fifty cents for each decree, or order of 
the judge; twenty-five cents for a notification in 
his office; and fifty cents for one out of it, but 
within the city; one dollar and seven-eighths for 
every attendance of two and a half hours on busi- 
nes, and twenty-five cents additional for every leaf 
of ‘paper written by him. i 
A. counsellor or two have sometimes resided at 
New Orleans. but being generally found obnox- 
ious to the officers of the Government, they have- 
not continued there. The counsellor values his 
own services, and, in general, exacts large sums. 
The attorney generally receives from the party 
who employs him more than is allowed by law. 


Crimes, Criminal Jurisprudence, and Punish~ 
ment, 


In cases of petty crimes, the cognizanee of the 
proper court may be said to be final, and without 
appeal; and most commonly such causes are de- 
cided in a summary way. With respect to crimes 
of a deeper dye, more solemnity is used. A per- 
son-skilled in the laws is always nominated by the 
court to defend the accused. The trial is not pub- 
lic; but examinations and ‘depositions in writing 
are taken privately by the auditor, at any time 
most convenient to himself, at which, nevertheless, 
the counsel of the accused is admitted to be pres- 
lent. He has also every kind of privilege granted 
to him in making his defence. Such suits are 
generally very tedious and expensive, when he is 
wealthy. The condemned is entitled to an appeal, 
as in civil cases, provided he give security for the 
payment of the future costs. There appears, how- 
ever, to be a virtual appeal in every capital con- 
demnation, because a stay of execution takes place 
until the confirmation of the sentence returns from 
St. Jago de Cuba, where there is a grand tribunal 
established consisting of five judges, before whom 
counsellors plead, as in our courts. 

Crimes of great atrocity are very rare. Murder, 
by stabbing, seems to be confined to the Spanish 
soldiers and sailors. The terror of the magistrate’s 
power restrains assaults, batteries, riots, &c. 

Punishments are generally mild. They mostly 
consist of imprisonment and payment of costs; 
| sometimes the stocks. White men, not military, 
jare rarely, perhaps never, degraded by whipping, 
‘and in no case do any fines go into the publie 

treasury. Murder, arson, and aggravated robbery 

of the King’s treasury or effects, are punished 
| with death. Robbery of private persons, to any 
amount, is never punished with death, but by res- 
titution, Imprisonment, and, sometimes, enormous 
costs. Crimes against the King’s revenue, such 
as contraband trade, are punished with hard labor 
for life, or a term of years, on board the galleys, 
in the mines, or on the public works. 5 ; 
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Learning. 

There are no collegés,and but one public school, 
which is at New Orleans. The masters of this 
are paid by the King. They teach the Spanish 
language only. There are a few private schools 
for children. Not more than half of the inhabi- 
tants are supposed to be able to read and write; 
of whom not more than two hundred, perhaps, 
are able to do it well. In general, the learning of 
the inhabitants docs not extend beyond those two 
arts, though they seem to be endowed with a 
good natural genius, and an uncommon facility 
of learning whatever they undertake. 


The Church. 


The clergy consists of a bishop, who does not 
reside in the province, and whose salary, of four 
thousand dollars, is charged on the revenue of 
certain bishopries in Mexico and Cuba; two 
canons, having each a salary of six hundred dol- 


lars; and twenty-five curates, five for the city of. 
5 y 3 y 


New Orleans, and twenty for as many country 
parishes, who receive each from three hundred 
and sixty to four hundred and eighty dollars a 
year. Those salaries, except that of the bishop, 
together with an allowance for sacristans and 
chapel expenses, are paid by the treasury at New 
Orleans, and amount annually to thirteen thou- 
sand dollars. 

There is also at that place a convent of Ursu- 
lines, to which is attached about a thousand acres 
of land, rented out into three plantations. The 
nuns are now in number not more than ten or 
twelve, and are all French. There were formerly 
about the same number of Spanish ladies belong- 
ing to the order; but they retired to Havana du- 
ring the period when it was expected that the 
province would be transferred to France. The 
remaining ouns receive young ladies as boarders, 
and instruct them in reading, writing, and needle- 
work. 

They have always acted with great propriety, 
and are generally respected and beloved through- 
out the province. With the assistance of an an- 
nual allowance of six hundred dollars from the 
treasury, they always support and educate twelve 
female orphans. 


Of the Officers of Government. 


` The officers, who are merely judicial, have been 
already mentioned, and therefore some of them 
will be altogether omitted in this place. The 
executive officers, appointed by the Governor, for 
each division of the province, and called Com- 
mandants, are generally taken from the army, or 
the militia. When the settlement is small, some 
respectable character is appointed to the civil 
command, and the militia officer has the direc- 
tion.of military matters. Where there is a gar- 
tison, the commandant is sub-delegate of the In- 
tendant, and draws upon him for all expenses in- 
curred. In that case he has the charge of all 
mattersrelating to the revenue, within his district. 

The duty of commandants is 10 superintend the 
police,préserve the peace of this district, examine 
the passports of travellers, and to suffer no stran- 


gers to settle within the limits of their command, 
without regular leave obtained from Government. 
They are to prevent smuggling; to certify that 
all lands, petitioned for by the inhabitants, are 
vacant before they are granted; and, when re- 
quired, to put the owner in possession. They are 
besides notaries public; and in their offices it is 
necessary to register all sales of lands and slaves, 
and even to make the contracts for those pur- 
poses before them. They act as sheriffs, levy ex- 
eculions on property, attend and certify the sale, 
and collect the proceeds. They also take inven- 
tories of the property of intestates. By an ordi- 
nance of Baron Carondelet, syndics are estab- 
lished every three leagues, who are subordinate 
to the commandant, decide small causes, and have 
the police of roads, levees, travellers, and negroes, 

The officers of the General Government are the 
following: Besides his judicial powers, the Gov- 
ernor is chief of the army and militia, and the 
head of the civil Government. He is also Presi- 
dent of the Cabildo, or Provincial Council. He 
appoints and removes, at pleasure, the command- 
ants of districts. He appoints the officers of the 
militia, who are, nevertheless, commissioned by 
the King, and he recommends military officers 
for preferment. He is superintendent of Indian 
affairs. He promulgates ordinances for the good 
government and improvement of the province, 
but he has no power to assess taxes upon the in- 
habitants without their consent. Until the year 
1798, he possessed the sole power of granting 
lands; but it then passed into the hands of the 
Intendant. 

The Cabildo is an hereditary council of twelve, 
chosen originally from the most wealthy and re- 
spectable families. The Governor presides over 
their meetings. Their office is very honorable, 
but it is acquired by purchase. They have a 
right to represent, and even to remonstrate to the 
Governor, in respect to the interior government 
of the province. The police of the city is under 
their control and direction. In it they regulate 
the admission of physicians and surgeons to prac- 
tice. Two members of the Cabildoserve by turn 
monthly, and take upon themselves the imme- 
diate superintendence of markets, bakers, streets, 
bridges, and the general police of the city. This 
council distributes among its members several 
important offices, such as Alguazil Mayor, or 
High Sheriff, Alcalde Provincial, Procureur Gene- 
ral, &c. The last mentioned is a very important 
charge. The person who holds it is not merely 
the King’s attorney, but an officer peculiar to the 
civil law. He does not always prosecute; but, 
after conviction, he indicates the punishment an- 
nexed by law to the crime, and which may be, 
and is mitigated by ihe court. Like the chancel- 
lor in the English system, he is the curator and 
protector of orphans, &c.; and, finally, he is the 
expounder of the law, the defender of the privi- 
leges belonging to the town, province, or colony, 
and the accuser of every public officer that in- 
fringes them. The Cabildo is also vested with 
a species of judicial authority, for which, and for 
a further elucidation of its constitution, and the 
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appendix No. 1. 
~The Intendant is chief of the departments of 
finance and commerce, and exercises the judicial 
powers already mentioned. He is entirely inde- 
pendent of the Governor, and no public moneys 
can be issued without his express order. The land 
office is under his direction. 

~The Contador, Treasurer, and Interventor, are 
officers subordinate to the Intendant. The first 
has-four clerks under him, and keeps all accounts 
and. documents respecting the receipt and expen- 
diture of the revenue; and is, therefore, a check 
upon the Intendant. The treasurer is properly 
no more than a cashier, and is.allowed one clerk. 
The-interventor superintends all public purchases 
and. bargains. The administrador is also subor- 
dinate to the Intendant, and, with a number of in- 
ferior officers, manages everything respecting the 
custom-house. Every clerk in these offices re- 
Geives his. commission from the King. 

The Auditor is the King’s counsel, who is to 
furnish the Governor with legal advice in all 
tases of judicial proceedings, whether civil or 
military. ' 

"The Assessor’s functions are similar to those 
of the auditor, and are properly applicable to the 
Intendant’s department. 

Both of the officers last mentioned are also the 
counsellors.of:some of the. other tribunals, as be- 
fore intimated. vi 

A Secretary of the Government, and another 
of the Intendaney. - 

. A Surveyor General. 

.. A-Harbormaster. 

- A Storekeeper, who takes charge of all public 
moveable property. 

An Interpreter of the French and Spanish lan- 
guages, and a number of other inferior officers. 
~All appointments in the province, with a salary 
of more than thirty dollars per month, are made 
by. the King; and most of those with a lower 
salary, by the Governor or Intendant, as belongs 
to. their respective. departments. There are no 
officers chosen by. the people. nN 

. The salaries-and perquisites of the principal 
officers are as follows: 


functions of the officers springing from it, see the 


Salary. Perquisites. 


Governor, annually - 6,000 2,000 
-Intendant - - - 4,000 “none 
` Auditor = = ~ - 2,000 2,000 
“Contador: - - - 2,000 none 
Assessor = =~- - 1,200 1,000 
‘Treasurer -  - - 1200 none 
Administrador - - 1,200 none 
600 2,000 


Secretary of Government 


The.commandants of districts receive each one 
hundred ‘dollars from the King annually, unless 
they are possessed of a military employment or 
pension. ee 
Taxes and Duties. 

Instead of paying local taxes, each inhabitant 
is bound to make and repair roads, bridges, and 
embankments through his own land. 

A duty of six per cent. is payable at the custom- 


house on the transfer of shipping. It is ascer- 
tained upon the sum the buyer and seller declare 
to be the real consideration. As no oath is re- 
quired from either, they seldom report more than 
half the price. x 

~ The. following taxes are also payable in the 
province: 

Two per cent. on legacies and inheritances, 
coming from collaterals, and exceeding two thou- 
sand dollars. i 

Four per cent. on legacies, given to persons 
who are not relatives of the testator. 

A tax on civil employments, the salaries of 
which exceed three hundred dollarsannually,called 
media annata, amounting to halfof the first year’s 
salary. By certain officers it is to be paid in two 
annual instalments, and by others in four. The 
first person appointed to a newly created office 
pays nothing, but the tax is levied on all who 
succeed him. 

Seven dollars is deducted from the sum of 
twenty, paid as pilotage by every vessel entering 
or leaving the Mississippi; but the treasury pro- 
vides the boats, and pays the salary of the pilots 
and sailors employed at the Balize. ‘I'he remain- 
der of the twenty dollars is thus distributed: to 
the head pilot four dollars; to the pilot who is in 
the vessel four dollars; and five dollars to the 
crew of the row-boat that goes out to put the 
pilot on board, or take him ashore. 

A tax of forty dollars per annum for licenses to 
sell liquors. 

A tax on certain places when sold, such as 
those of regidor, notary, attorney, &c. 

But the principal tax is that of six per cent. 
levied on all imports and exports, according to a 
low tariff. The proceeds of which net about one 
hundred and twenty thousand dollars, whilst all 
the other taxes are said not to yield more than 
five or six thousand dollars annually. 


Expenses and Debt. 


The expenses of the present Government, com- 
prehending the pay and support of the regiment 
of Louisiana, part of a battalion of the regiment 
of Mexico, a company of dragoons, and one of 
artillery, which form the garrison of the country, 
including Mobile, the repairs of public buildings 
and fortifications, the maintenance of a few gal- 
leys to convey troops and stores throughout the 
province, Indian presents, and salaries of officers, 
clergy. and persons employed for public purposes, 
amount to about six hundred and fifty thousand 
doliars. A sum, in specie, which does not gene- 
rally exceed four hundred thousand dollars, is an- 
nually sent from Vera Cruz; but this, together 
with the amount of duties and taxes collected in 
the province, leaves usually a deficiency of one 
hundred or one hundred and fifty thousand dol- 
lars, for which certificates are issued to the per- 
sohs who may have furnished supplies, or to offi- 
cers and workmen for their salaries. Hence a 
debt has accumulated, which, it is said, amounts 
at present to about four hundred and fifty thou- 
sand dollars. It bears no interest, and is now de- 
preciated thirty per cent. The latter circum- 
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stance has taken place not from want of confidence 
in the eventual payment of the certificates. but 
from the uncertainty of the time when, and the 
want and general zalde of specie, 

this debt is said to be due to the inhabitants, and 
to American residents. It would have been long 
since paid off, but for a diversion of the funds, 
destined for that purpose, to different and exter- 


nal objects. 
Imports and Exports. 


The productions of Louisiana are, sugar, cotton, 
indigo, rice, fursand peltry, lumber, tar, pitch, lead, 
flour, horses, and cattle. Population alone is 
wanting to multiply them to an astonishing de- 
gree. The soil is fertile, the climate salubrious, 
and the means of communication between most 
parts of the province certain, and by water. 


The following has been received as a sketch of | 


the present exports of Louisiana, viz: 
20,000 bales of cotton, of three cwt. each, at twenty 
-cents per pound, increasing - $1,344,000 

45,000 casks of sugar, ten cwt. each, at 
six cents per pound, increasing 
800 casks of molasses, one hundred gal- 


302,400 


lons each, increasing = - - ‘32,000 
Indigo, diminishing rapidly - - 100,000 
Peltry - = 5 = = = 209,000 
Lumber - - =- - = - 80,000 
Lead, corn, horses, and cattle, uncertain. 

All other articles, suppose - - - 100,000 


2,158,000 


According to official returns in the Treasury of 
the United States, there were imported into our 
territory from Louisiana and Florida merchandise 
to the following amounts, in the several years pre- 
fixed: 


In 1799, to the value of - - $507,132 
In 1800, to the value of - - 904,323 
In 1801, to the value of - - 956.635 
In 1802, to the value of - - 1,006,214 


According to the same authority, (which makes 
the total of the exports to amount to two millions 
one hundred and fifty-eight thousand dollars,) the 


imports in merchandise, plantation utensils, slaves, | 


&c.. two anda half millions—the difference being 
made up by the money introduced by the Govern- 
ment to pay the expenses of governing and pro- 
tecting the colony. ; 

According to the returns in the Treasury of the 
United States, exports have been made to Louisi- 
ana and Florida to the following amount, in the 
years prefixed : 


In 1799, foreign articles, to the value of - $3,056,268 
In 1799, domestic articles, to the value of- 447,824 


Total 


- $3,504,092 


In.1800, foreign articles, to the value of - $1,795,127 
Tn-1800, domestic articles, to the value of-. 240,662 


Total  - - - - = «$2,035,789 


The whole of 


In 1801, foreign articles, to the value of -~ $1,770,794 
In 1801, domestic articles, to the value of - 137,204 


Total - - - 


- $1,907,998 


In 1802, foreign articles, to the value of ~ $1,054,600 
| In 1802, domestic articles, to the value of- 170,110 


Total - - - - - $1,224,710 


It is to be observed, that if the total of the im- 
ports and exports into and from these Provinces 
i (of which the two Floridas are but a very unim- 
| portant part, with respect to both) be as above 
supposed, viz: 


; Imports - - - - - $2,500.000 
Exports - - - - - 2,158,000 
Making together - + $4,658,000 


The duty of six per cent. ought alone to produce 
the gross sum of two hundred and seventy-nine 
thousand four hundred and eighty dollars; and 
that the difference between that sum and its act- 
ual net produce arises partly from the imperfect 
tariff by which the value of merchandise is ascer- 
tained, but principally from the smuggling, which 
is openly countenanced by most of the revenue 
officers. 


| Manufacturers. 


| There are but few domestic manufactures. The 
‘ Acadians manufacture a little cotton into quilts 
‘and cottonades; and in the remote parts of the 
| Province the poorer planters spin and weave some 
| negro cloths of cotton and wool mixed. There 
| is one machine for spinning cotton in the parish 
j of Iberville, and another in the Opelousas, but 
| they do little or nothing. In the city, besides the 
| trades which are absolutely necessary, there is a 
| considerable manufacture of cordage, and some 
| small ones of shot and hair powder. There are 
| likewise in, and within a few leagues of the town, 
i twelve distilleries for making tafha, which are said 

to distil annually a very considerable quantity ; 
and one sugar-refinery, said to make about two 
| hundred thousand pounds of loaf sugar. 


| Navigation employed in the trade of the Province. 


| In the year 1802, there entered the Mississippi 
: two hundred and sixty-eight vessels of all descrip- 
j tions, eighteen of which were public armed ves- 
sels,and the remainder merchantmen, as follows: 
| Ships, 48 American, 14 Spanish ; brigs, 63 A mer- 
| ican, 17 Spanish, 1 French ; polacres, 4 Spanish ; 
| schooners, 50 American, 61 Spanish; sloops, 9 
| American, 1 Spanish. Total, 170 American, 97 
! Spanish, 1 French. 
Of the number of American vessels, twenty- 
i three ships, twenty-five brigs, nineteen schooners, 
jand five sloops, came in ballast; the remainder 
; were wholly or in part laden. Five Spanish ships 
| and seven schooners came in ballast. The united 
| tonnage of all the shipping that entered the river, 
| exclusive of the public armed vessels, was thirty- 
| three thousand seven hundred and twenty-five 
register tons. 


In the same year there sailed from the Missis- 
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40* American, 8,972 tons; 18 Spanish, 3,714 tons. 
Brigs, 58 American, 7,546 tons; 22* Spanish, 1,944 |- 
tons, Schooners, 52 American, 4,346 tons; 58 
Spanish, 3,747 tons. Sloops, 8 American, 519 tons; 
3* Spanish, 108 tons. : Polacres, 3* Spanish, 240 
tons.—Total, 158 American, 21,383 tons; 104 Span- 
ish, 9,753 tons. ° 7 : 
* Schooners, 3 French, 105 tons. 
-Total American 158, tons 21,383; total Span- 
‘ish 104, tons 9,753; total French 3, tons 105. Grand 
‘total 265 sail, 31,241 tons, 
-Fhe tonnage of the vessels which went away 
inballast, and that of the public armed ships, are 
not included in the foregoing account; these-latter 
carried away masts, yards, Spars, pitch, tar, &., 
at least one thousand tons. 
_ In the first six months of the present year, there 
entered the Mississippi one hundred and seventy- 
three sail, of all nations—four of which are public 
armed vessels, viz: two French and two Spanish, 
whose ‘tonnage is not enumerated—as follows: 
Ships, 23 American, 5 396 tons; 14 Spanish, 3,080 
tons; 5 French, 1,002 tons. Brigs, 44 American, 
5,701 tons; 20 Spanish, 2,173. tons; 8 French, 878 
tons. Polacres, 3 Spanish, 480 tons; 2 French, 
436 tons. Schooners, 22 American, 1,899 tons ; 
18 Spanish, 1,187 tons; 7 French, 488 tons. Sloops, 
4 American, 278 tons; 3 Spanish, 167 tons.—To- 
tal, 93 American, 13264 tons; 58 Spanish, 7,087 
tons; 22 French, 2:804 tons. i 

Total:of American ships 93, tons 13,264; total 
of Spanish ships 58, tons 7,087; total of French 
ships 22, tons 2,804. Grand total, 173 ships, 23,155 
tons.) o> 

In the same six months there sailed. from the 
Mississippi one hundred and fifty-six vessels, viz: 
Ships, 21: American, 18 Spanish, 2 French ; brigs, 
28 American, 31 Spanish, 1 French; polacres, 4 
Spanish ; schooners, 17 American, 26 Spanish, 5 
French ; sloops, 2 American, 1 Spanish. Total, 
68 American, 80 Spanish, 8 French. . 


Coasting Trade. 

There is a considerable coasting trade from Pen- 
sacola, Mobile, and the creeks and rivers falling 
into, and in the neighborhood of, Lake Pontchar- 
train, from whence New Orleans is principally 
supplied with ship-timber, charcoal, lime, pitch, 
and tar, and partly with cattle; and the places 
before named are supplied with articles of foreign 
growth and produce in the same way from Orleans. 
The vessels employed are sloops and schooners— 
some of which are but half-decked—from eight to 
fifty tons; five hundred of which, (including their 
repeated voyages,) and thirteen galleys and gun- 
boats, entered the bayou St. Jean last year. There 
is likewise a small coasting trade between the At- 
takapas and Opelousas, and New Orleans, by way 
of the Balize, which would much increase if there 
‘was any encouragement given by “Government to 
clear away a few obstructions, chiefly caused by 
fallen timber, in the small rivers and creeks lead- 


ing to them. 


[Communicated to Congress, Nov. 29, 1803.7 


To the Senate and House of 
Representatives of the United States : 


I now communicate an appendix to the infor- 
mation heretofore given on the subject of Louisi- 
ana. You will be sensible, from the face of these 
papers, as well as of those to which they are a 
sequel, that they are not and could not be official, 
but are furnished by different individuals as the 
result of the best inquiries they had been able to 
make, and now given, as received from them ; 
only digested under heads to prevent repetitions, 


Nov. 29 1803. | TH., JEFFERSON, 


Appenpix No. 1. 


Don Alexander O’Reilly, Commander of Benfayou, of 
the Order of Alcantara, Lieutenant General of the 
Armies of His Majesty, Inspector General of In fantry, 
and, by commission, Governor and Captain-General 
of the Province of Louisiana. 


The process which has been had in consequence 
of the insurrection which has taken place in this 
colony, having fully demonstrated the part and 
influence which the council have taken in those 
proceedings, countenancing, contrary to duty, the 
most criminal actions, when their whole care 
should have been directed to maintaining the peo- 
ple in the fidelity and subordination which are 
due to their Sovereign ; for these reasons, and 
with a view to prevent hereafter evils of such mag- 
nitude, it is indispensable to abolish the said coun- 
cil, and to establish in their stead that form of po- 
litical government and administration of justice 
prescribed by our wise laws, and by which all the 
states of His Majesty in America have been main- 
tained in the most perfect tranquillity, content,and 
subordination. For these causes, in pursuance of 
the power which our Lord the King (whom God 
preserve) has been pleased to confide to us by his 
patent, issued at Aranjuez, the 16th April, of the 
present year, to establish in the military police, 
and in the administration of justice and of his fin- 
ances that form of government, dependence, and 
subordination, which should accord with the good 
of his service and the happiness of his subjects in 
this colony: We establish, in his royal name, a 
city council or cabildo, for the administration of 
justice and preservation of order in this city, with 
the number of six perpetual regidors, conformabl 
to the second statute, title 10, book 5, of the Re- 
copilation des Indes; among whom shall be dis- 
tributed the offices of alferes royal, alcaid mayor 
provincial, alguazil mayor, depositary general, and 
receiver of penas de camara, or fines for the use 
of the royal treasury ; these shall elect, on the first 
day of every year, two judges, who shall be styled 
aleaids ordinary, a syndic procureur general, and 
a manager of the rents and taxes of the city ; such 
as the laws have established for good government 
and faithful administration of justice. And as the 
want of advocates in this country, and the little 


* One in ballast. 
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knowledge which his new subjects possess of th 
Spanish laws might render a strict observance of 
them difficult, and as every abuse is contrary to 
the intentions of His Majesty, we have thoughtit 
useful, and even necessary, to form an abstract or 
regulation drawn from the said statutes, which 
may serve for instruction and elementary formu- 
lary in the administration of justice and econo- 
mical government of this city, until a more gene- 
ral knowledge of the Spanish language may ena- 
ble every one, by the perusal of the aforesaid stat- 
utes, ‘to extend his information to every point 
thereof, In consequence thereof, and with the 
reserve of His Majesty’s good pleasure, we order 
and command the justices, cabildo, and their offi- 
cers, to conform punctually to what is required by 
the following articles: 


Secrion I.—Of the Cabildo. 


1. The cabildo, at which the Governor shall 
preside, or, in his absence, the alcaid ordinary, who 
shall have the first voice, shall assemble at the 
city hotel on the first day of every year, and pro- 
ceed to the election of alcaids ordinary and the 
other officers above mentioned ; it shall also as- 
semble every Friday, for the purpose of delibera- 
ting on all that may concern the public welfare. 
The syndic procureur-general shall propose in 


these assemblies what may appear to him for the : 


welfare of the republic. One or two regidors shall 
immediately after inform the Governor, if he has 
not presided, of the resolutions that may have been 
taken ; and, except in pressing cases when the ca- 
bildo for very important reasons may assemble at 


the Governor’s dwelling, it shall not assemble in ` 


any other place than the city hotel ; under the pe- 
nalty, to the officers who compose it, of being de- 
prived of their employments. 

2. In urgent cases, which cannot be deferred 


‘until the usual day of meeting, the regidors may | 


hold an extraordinary sitting; they shall be 
notified to that effect by one of the doorkeepers of 
the cabildo; and if any one of the members shall 
not have been notified, the resolutions which may 
have been taken. shall, if he shall challenge the 
same, be void; as also in ease the minority should 
not have been notified, even if those who have not 
been notified shall not cbject thereto. No assem- 
bly shall ever be held but by order of the Govern- 
or, and the assistants shall keep a profound silence 
ån respect to the subject upon which the assembly 
may have deliberated. 


2:3. The regidors shall have an active voice in | 
the elections, as well as the alcaids of the preced- | 


ing year, who shall remain in the cabildo until 
the election of their successors shall be confirmed, 
and they shall have been received. The alcaid, 
however, who, in the absence of the Governor, 
shall exercise the functions of President, shall not 
have an-active voice; and so soon as the elections 
Shall-have been determined, the secretary of the 
cäbildo shall give information thereof tothe Gov- 
etnor, who alone may decide on the validity of 
theopposition made by any member to the per- 
sons elected tô the municipal offices, and confirm 
the alcaids ‘and other officers. l 


el 


| ble persons who may have the information neces- 


therein. Those who are employed in the militia 
i may be named to those offices; and they may also 
‘be given to the regidors, whose employments may 
i not be incompatible with those places. 

5. The alcaids, and the other elective officers 
‘of the cabildo, cannot be continued in their er- 
| ployments but when all the members without ex- 
i ception shall have given their votes for their con- 
'tinuation. Without this condition, they cannot 
_be re-elected until two years after they shall have 
| quitted the distinguishing badge of their office. 

| 6. Neither the officers of the finances, those who 
‘are indebted to the said finances, the sureties of 
| either the one or the other, those who have not 
‘attained the age of twenty-six years, nor the new 
| converts to our holy faith, can be elected to the 
said offices. 

7. The election being confirmed by the Gov- 
i ernor, the doorkeepers shall deliver tickets from 
| the scrivener to the elected, notifying them to at- 
| tend at the hall of the assembly, in order to take 
ithe oath prescribed by law; the form of which 
| will be found annexed to this regulation, and to 
be received and put in possession of their offices. 

8. The scrivener of the Government will keep 
a book entitled “ Resolutions,” in which he shall 
record the elections and decisions of the assem- 
: blies, ordinary and extraordinary; and which 
shall be signed by all the judges and members 
, who may have assisted thereat. 
` 9. The regidors cannot give their votes for the 

said offices in favor of their father, son, brother, 
_ step-father, son-in-law, step-son or step-brother, of 
‘their wives, although they may be elected by all 
‘those who shall be entitled to vote. 
10. Whenever the cabildo shall deliberate upon 
ian affair which may personally regard a regidor, 
‘or other officer of the cabildo, or even any one of 
| his kindred, or for other particular reasons which 
_might induce a suspicion of partiality, he shall 
; withdraw immediately, and shall not return until 
ithe affair shall have been decided. 
| 11. All decrees, royal provisions, and despatches, 
| which may be addressed to the corporation either 
_ by the Governor or other authorized minister, shall 
; be opened in the cabildo only, where they shall 
_ be recorded, and originals preserved inthearchives 
of the said cabildo. 

12. Incase of the death or absence of one of 
the alcaidsordinary, the alferes rcyal shall exercise 
: the duties of that office during the time that may 
| be wanting to complete the year of him who may 
! be deceased or absent: and, if two alcaids should 
_ be wanting at the same time, the other place shall 
| fall of right to the senior regidor, provided he does 
{not hold in the cabildo any office incompatible 
| with that employment, as specified in the present 
i regulation, under the heads of those several of- 
| fices. 

13. Whenever the regidors may assist in a body, 
i they shall preserve the order following, as also in 
the cabildo, viz: the alferes royal shall take the 
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first place ; the alcaid mayor provincial the next; 
the alguazil mayor, and the-other regidors accord- 
ing to their rank and their seniority. 

“14. Each regidor; according to his rank, and by 
turns, shall be charged-with the maintenance of 
the municipal ordinances, and the other disposi- 
tions of government for the public good. He shall 


aitend to the prices of provisions, exacting the fines, . 


and putting in force the penalties incurred by the 
delinquents: ieee 

“15; Whenever there shall. be the question of 
augmenting the price of meat, with which this 
eity is abundantly and constantly supplied; the 
cabildo, ata public bidding, shall adjudge the con- 
tract’to him who’shall oblige himself to furnish it 
on the best terms and for the greatest advantage 
of the public. 

‘16. The cabildo shall have cognizance of ap- 
peals from sentences pronounced either by the Gov- 
ernor, or by the alcaids ordinary where the sum 
does not exceéd 90,000 maravedis; which must be 
understood as extending only to causes wholly 
civil, for‘ in ‘criminal cases the appeal must be 
made to: the superior tribunal, which His Majes- 
ty will have the goodness to appoint, in conse- 
quence of my representations to him on that sub- 
ect. 

1 17. To legalize similar appeals, the cabildo shall 
name two regidors, who, in quality of commis- 
sioners, and after having taken the oath, shall de- 
cide on the justice or injustice of the sentence 
from which an appeal is made, conjointly with 
the judge who may have pronounced the same. 
This nomination shall. be made so-soon as the ca- 
bildo shall be required thereto by the appellant; 
the form of ‘which, and of the institution of the 
said appeal, will be detailed in their places. 

48. In the first ordinary assembly which may 
be held after that for the elections of each year, 
the cabildo shall name two regidors to receive the 
accounts of the mayordome de proprios of the pre- 
ceding year, of the sums which he may have re- 
Geived for account of the city, and of the expendi- 
tures by order of the cabildo for the objects to 
which those sums are destined. They shall have 
those accounts rendered with the greatest exacti- 
tude, and shall oblige the said mayordome to de- 
liver up immediately to his successor the residue 
of the said account; the said regidors being respon- 
sible for the total thereof when the said accounts 
shall bė settled by one of ‘the principal officers of 
finance. l 

“19. Although the application and expenditures 
of the proprios for the objects to which they are 
destined belongs to the cabildo, it cannot, even in 
extraordinary cases, dispose of more than 3,000 
maravedis thereof; and when a greater expendi- 
ture may ‘be necessary; the consent of the Gov- 
ernor must be previously obtained, without which 
the said cabildo cannot assign either salary or al- 
lowance upon-any occasion whatsoever. 

20. The electors in the two jurisdictions being 
responsible for the injury and detriment which the 
public may sustain by the bad conduct and inca- 
pacity of the elected for the administration of jus- 
tice and the management of the public interests, 


should have for their objects in the election of 
alcaids ordinary and the other officers the service 
of God, the King, and the republic ; and, to prevent 
an-abuse of that great trust, their choice should be 
directed to those persons who shall appear most 
suitable for those -oftices, by the proofs they may 
possess of their affection for the King, their disin- 
terestedness, and their zeal for the public welfare, 

21. Thecabildois hereby informed that it should 
exact from the Governors, previous to their taking 
possession, a good and sufficient surety and a fuil 
assurance that they will submit to the necessary 
inquiries and examinations during the time they 
may exercise their employments; and that they 
will pay what may be.adjudged and determined 
in that respect. This article merits the most se- 
rious attention of the cabildo, who is responsible 
for the consequences-which may result from an 
omission or neglect of exacting these securities 
from the Governor. 

22. The offices of regidor and scrivener of the 
cabildo may be sold; those officers shall also be 
allowed to assign them in the manner prescribed 
by the laws of this kingdom. Inacknowledgment 
of this favor, and in consideration of the value that 
these offices will acquire by the facility of assign- 
ing them, by which they will be effectively trans- 
ferred from one person to another, there shall be 
paid into the royal treasury, for the first assign- 
ment, one-half the sum at which the said offices 
may be rated, and one-third of the same for every 
subsequent assignment thereof, exclusive of the 
royal custom of half annats, (receivable without 
any deductions in Spain;) which custom shall 
also be paid by the alcaids ordinary who may be 
yearly elected to those offices. 

23. To render these assignments valid, the as- 
signer should survive the same the term of twenty 
days, computing from the date thereof; and the 
assignee should present himself to the Governor 
within seventy days from the date of the same, 
provided with an authentic act substantiating the 
said assignment, as likewise the above-mentioned 
twenty days that the assigner shall have survived 
the same. Should neither of those precautions 
be taken, the assigner shall forfeit the said office, 
which shall be deemed vacant to the profit of the 
King’s demesne; and neither he nor his heirs may 
lay claim to any portion of the price at which 
the same may be sold. ; 

24. The said assignments shall not be valid, 
unless made in favor of persons known to be ca- 
pable, of the age of twenty-six years, and possess- 
ing the capacity and talents necessary to the com- 
mon good of the republic, and worthy of the 
cabildo, on account of the injury which would re- 
sult therefrom should those officers be deficient in 
these qualifications. The said assignments shall 
be carefully executed and preserved by a public 
notary of the place at which they may be made. 


Section II.—Of the Alcaids Ordinary. 


1. The alcaids ordinary shall have cognizance 
of all matters in dispute, either civil or criminal, 
between inhabitants residing within their juris- 
diction, which shall extend throughout the city 
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and the dependencies .thereof, excepting those 
which may come within the cognizance of the 
ecclesiastical, military, or other special court. 

2. The alcaids ordinary cannot interfere in the 
affairs of Government, which come exclusively 
within the jurisdiction and competency of the 
Governor. 

3, In all matters on which the cabildo may de- 
liberate, the alcaids ordinary, who may assist 
thereat, shall, during their year of office, have an 
equal vote with the regidors. 

4. The alcaids shall appear in public with de- 
cency and modesty, bearing the wand of royal 
justice,—a badge provided by law to distinguish 
the judges. When administering justice they 
shall hear mildly those who may present them- 
selves, and shall fix the hour and place of audi- 
ence, which should be at 10 o’clock in the morn- 
ing;at the city hotel; and for the decision of verbal 
causes, in the evening between 7 and 8 o’clock, at 
their dwellings, and in none other. 

5. One of the principal objects of justice being 
to prevent, effectually, those disorders which take 
place during the night, one of the alcaids, assisted 
by his algaazils and the scrivener, should go the 
younds of the city; and,in case-a greater force 
should be necessary, they may not only demand it 
from those persons who may be present, but also 
from the corps-de-garde nearest thereto. 

6. It is also the duty of the alcaids ordinary to 
keep a watchful eye upon fornication, and to pun- 
ish the same, and all other public offences, con- 
formably to the laws; of which a sufficient detail 
will be given herein. 

7. The alcaids may hear and decide verbally 
in civil causes, when the demand shall not ex- 


ceed twenty piasters, as also in criminal causes of 


little importance. They may also hear and de- 
cide verbally those which may exceed that sum, 
in case the parties interested shall consent thereto. 

8. Causes legaily brought before one of the 
judges, shall be continued and determined in his 
‘4xibunal, and neither the Governor nor any other 
shall deprive him of the cognizance thereof. The 
Governor, however, being required thereto by the 
parties, may, by an order in writing, and suitable 
to the case, require and summon the alcaid to ren- 
der speedy justice, conformably to law. 

9. In cases of controversy, with respect to juris- 
diction, between the Governor and one of the al- 
caids, or between these last, where one of them may 
claim the cognizance of a cause instituted with 
the other, either by reason of the said cause hav- 
ing been also instituted in his tribunal, or his sup- 
posing the same exclusively within his jurisdic- 
tion, they shall draw up a procès-verbal of the said 
controversy, in which they shall set forth their 
pretensions in a grave and judiciary style. The 


case shall remain in suspense until the decision of 


the superior, whom they shall be bound to con- 
sult, and to whom they shall deliver an exact copy 
of the proceeding, unless one of the judges may 
give way to the claim of the other, and thereby 
put an end to the said controversy. If, however, 
in the interval of the decision, one of the judges 
should proceed in, or take the least cognizance of, 


the aforesaid cause, he shall forfeit his claim to 
the same, which shall be immediately vested in 
the other. 

10. Ifone of the parties pleading shall except 
against the aleaid who may have already taken 
cognizance of a cause, he may not continue the 
same but in conjunction with the other; and, if 
this last should also be excepted against, he shall 
associate himself with a regidor, who shall take 
an oath to do his duty impartially, and to termi- 
nate the cause according to law, and speedily as 
possible. Whatever may be done by the alcaid 
alone, after he may have been excepted against, 
shall be void and of non-effect. The oath taken by 
the party to the written act of exception, that he 
is mistrustful of the alcaid, shall be sufficient to 
render the same valid; but, if the party shall pur- 
pose to exclude him entirely from the hearing of 
the cause, besides the aforesaid oath, he shalt make 
known and substantiate the ground on which he 
relies for the support of his pretensions. If the 


judge should be related, even in the fourth degree, 


to the adverse party, or in such habits of friend- 
ship with him as to excite a suspicion of partiality, 
or prepossessed against the exceptor, in all these 
cases he shall be excluded from the hearing of the 
cause in controversy, which shall be committed 
to the other alcaid. 

11. Two referees appointed, one by the alcaid, 
and the other by the exceptor, after being sworn 
to execute their office impartially, shall determine 
whether the case be of the nature before men- 
tioned; and, if of the said nature, they shall exact 
the entire exclusion of the alcaid therefrom ; and, 
ifa difference should arise between the referees, a 
third, named by the judge, shall decide therein; 
which decision shall be indispensably binding. 

12. The diversity of cases not permitting a spe- 
cial detail of the forms of proceeding therein, the 
aleaids shall be guided by the formulary hereunto 
annexed; and shall consult with the counsellor, 
to be appointed for that purpose, upon all doubt- 
ful cases which may occur in their practice, or 
which may not be provided for by the said form- 
ulary; and shall approach, as nearly as possible, 
to the spirit of our Jaws for the administration of 
justice. 

13. The aleaids ordinary, accompanied by the 
alguazil mayor, and the scrivener, shall, every 
Friday, make the visitation of the prison. They 
shall examine the prisoners, the causes of their 
detention, and the time of their imprisonment. 
They shall release the poor who may be detained 
for their expenses, or for small debts; and the 
jailer shall not exact from them any releasement 
fee. The alcaids may not set at liberty any of 
the prisoners detained by order of the Governor, 
or of any other judge, without their express con- 
sent. 

14. They may not release those who are im- 
prisoned for debts due to the domain ; nor for fines 
imposed by law, unless the sum due shall be pre- , 
viously deposited. 

15. The Governor, with the aleaids, the algua- 


zil mayor and the scrivener, shall, yearly, on the 


eves of Christmas, Easter, and Pentecost, make a 
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generalvisitation of the prisons, in the manner 
prescribed by the laws of the Indies. They-shall 
release-those who have been arrested for criminal 
caùses of little importance, or for debts, when the 
debtors are. known to be insolvent; and shall al- 
low them a sufficient term for the payment of 
their creditors. ` å 


Brcrion HI- Of the Alcaid Mayor Provincial. 
d...The-regidor alcaid mayor provincial shall 
beat the. rod of justice, and shall have cognizance 
of crimes committed in the inhabited places with- 
out the cities and villages. Thefts, robberies, carry- 
ing away of property by force, rapes, as also trea- 
malice, accompanied by wounds, or followed 
death, setting fire to or burning down of houses 
ps; and other crimes of this nature, shall be 
within the competency of the said alcaid mayor 
provincial. = 
(2..He may also take cognizance of the aforesaid 
crimes. although committed in. cities, when the 
offenders. have, quitted the.same, and have with- 
drawn to the country with their plunder; as also 
of murders or assaults committed on their officers 
while in the exercise of their duties, or in the in- 
terval.thereof, if the same are the effect of malice, 
If, however, the Governor, or one of the judges 
ordinary of the city, shall have previously taken 
cognizance thereof, the alcaid mayor provincial 
shall not interfere. therein, by reason that the ju- 
risdiction of the same is vested in-the alcaid ordi- 
nary. The, judge, however, who shall have ap- 
prehended: the offender, shall have the preference 
therein, even if the others should have preceded 
im. ees f 
3.: Wheneyer it shall be known that the crime 
does not concern the tribunal of the St. Herman- 
dad, the alcaid mayor provincial shall refer the 
cognizance of the same to one of the alcaids ordi- 
nary, without waiting until he may be required 
thereto. : . 
c4: The alcaid mayor provincial shall see that 
travellers are furnished with: provisions at reason- 
able prices, as well by the proprietors of planta- 
tions.as by the inhabitants of the places through 
which they may pass. a . 
.5. The principal object in the institution of the 
tribunal of the St.: Hermandad being to repress 
disorders, and to prevent the robberies and assas- 
sinations..committed in unfrequented places by. 
vagabonds and delinquents, who conceal them- 
selves in the woods and attack travellers and the 
adjacent inhabitants, the alcaid mayor provincial 
should assemble a sufficient number of the com- 
missaries or brothers of the St. Hermandad to 
clear his jurisdiction of those kinds of people, by 
pursuing them with spirit, seizing them or putting 
them to flight. . - ; 
_.6. For the-purpose aforesaid, and conformably 
to the usage of the other India. provinces within 
the dominions of His Majesty, the alcaids mayors 
provinciaux, their commissaries, and the brothers 
of the St. Hermandad, shail have the right of ar- 
resting, either within or without the city, all run- 
away negroes and fugitives, and may exact a rea- 
sonable fee therefor; which right shall not be 


vested in any other person save the master of the 
fugitive slave. 

The said fee is so much the more just, inasmuch 
as the aleaid mayor provincial, to comply with 
his duty, must, at his own expense, travel through 
the unfrequented places, for the benefit of the in- 
habitants. : 

7. The said officer shall render speedy justice 
in all matters within his competency; and from 
his judgment there shall be no appeal; other- 
wise it would be impossible to remedy the inju- 
rious consequences that would result therefrom 
But, on the other hand, his judgments shall be 
pronounced in strict conformity with the spirit 
of the laws, to which end he shall consult some 
lawyer; but, in the interim, he shall be guided by 
the instructions herein contained, which relate to 
the administration of justice and the forms of pro- 
ceeding. 

8. This office of the Hermandad being created 
with a view to prevent those disorders which may 
be committed in unfrequented places, the aleaid 
mayor should make frequent excursions from the 
city. This duty consequently renders bis employ- 
ment incompatible with that of aleaid ordinary, 
to which he cannot be elected, unless he shall 
have previously obtained permission of the King, 
to commit to a lieutenant, appointed by himself, 
the duties of the St. Hermandad. i 

9. The said officer‘and his lieutenants should 
take an oath of the form annexed to this abridge- 
ment; he shall account to the Governor for the 
appointments he may have made, and shall notifi 
him of the judgments he may have pronounced, 
to the end that the same may be put into execu- 
tion. Although this formality is not prescribed 
by any law, yet it is necessary for the purpose of 
preserving harmony and subordination, and for 
the facility of procuring assistance. 

10. In all controversies, with respect to juris- 
diction, which may occur between the tribunal of 
the St. Hermandad, and any other tribunal of the 
province, the parties shall conform punctually to 
the instructions which have been given in the par- 
ticular article which relates to the alcaids ordi- 
nary. The instructions which have been given 
in relation to exceptions against judges, should 
also be strictly followed, as no alteration should 
take place on that subject between these officers. 


Section 1V.—Of the Alguazil Mayor. 


1. Thealguazil mayor isan officer charged with 
theexecution ofsentences and judgments rendered, 
as well for payments ordered, taking possession of 
goods for sale, and imprisonments, as for the pun- 
ishment of crimes.. He cannot be elected alcaid 
ordinary, unless he shall have appointed a lieuten- 
ant to discharge his duties, in the manner pre- 
seribed to the alcaid mayor provineial. 

2. Recovery of moneys upon writs of execution, 
orders for taking possession of goods, and seizures 
of real property, shall be carefully executed by the 
alguazil mayor, taking the fees allowed by law, 
and fixed by the tariff included in the present re- 
gulation. 

3. Thealguazil mayor shall also have the super- 
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intendence of the prisons, shail commission the 
jailers and keepers of prisons, after having pre- 
sented them to the Governor, that he may judge 
of their capacity for those offices, under the pen- 
alty of being deprived, for one year, of the right 
of nominating the same; which shall. for thatterm, 
be vested in the Governor. All the jail fees which 
the prisoners may pay shall be for the use of the 
alguazil mayor. p 

4. The said officer cannot appoint as lieuten- 
ants any persons but such as are known to be suit- 
able for those employments, who are young, and 
do not exercise any mechanical profession; they 
shall be presented to the Governor, and approved 
by him. and shall take the oath required. The 
alguazil mayor may not appoint to the said office 
either the relations or domestics of the judges and 
officers, but he shall be allowed to change the said 
lieutenants when he may have just reasons there- 
for. i 

5. The alguazil mayor and his lieutenants shall 
go the rouħhds, and shall visit the public places, 
both by night and.day, to prevent noises and dis- 
putes, under the penalty of being suspended in 
their offices, and payment of the damages that 
result from their negligence. They shall arrest, 
without other authority, the offenders, and shall 
give immediate information thereof to the alcaids. 
They shall not tolerate unlawful games, nor pub- 
lic and scandalous offences. They are also hereby 
informed that, although they have the power of 
arresting any one without other authority, they 
may not release the same. under the penalty of 
being deprived of their offices, and of being de- 
clared incapable of holding any other. 

6. The alguazil mayor shall conform strictly 
to the articles which relate to the prisons, and to 
the tariff which specifies the fees which are de- 
mandable. He shall also assist with the judges 
ordinary in the visitations of the prisons, which 
shall be made at times prescribed by this regula- 
tion. 


_ Section V.—Of the Depositary General. 

1. The depositary general, whose duties are in- 
compatible with those of a judge, cannot be elect- 
ëd alcaid ordinary, unless he may name a lieu- 
tenant, who may be charged with the care of the 
deposits. 

2. Before entering upon the said office, the de- 
positary general shall give good and sufficient 
sureties, who shall answer for the safety of the 
deposits, and who shall be approved by the Gov- 
ernor, alcaids, and the cabildo. This warranty 
shall be recorded in the book to be kept by the 
scrivener of the cabildo for the recording of the 
deposits, in which he shall inscribe the day, 
month, and year of the said warranty. 

3. The Governor, the aleaids, and the cabildo, 
shall carefully examine the books which exhibit 
the sureties of the depositary general, the state of 
his property, and that of the said sureties, which 
shall be certified by the scrivener of the cabildo. 

in order-that-the same may be verified the suc- 
ceeding. year, and the necessary order taken 
thereon, 


4. If, by the said examination, it shall be found 
that the situation of the depositary general, or of 
his sureties, be such as to excite apprehension, 
they shall prevent him from exercising the duties 
of his office until he shall have rendered his ac- 
counts, and given a better security. 

5. The depositary general shall deliver on the 
first order the sums which may have been depos- 
ited with him, in the same coin in which he re- 
ceived them; to which the judges, and other 
officers competent thereto, should pay particular 
attention. 

6. The depositary general shall record the de- 
posits in a book similar to that of the scrivener 
of the cabildo; he shall receive for the same, 
and for deposit fees, three per cent., as explained 
in the commission which he has received for the 
exercise of his office. 


Section VIL—Of the Receiver of Fines. 

1. The receiver of fines (whose duties are in- 
compatible with those of alcaid ordinary) shall 
have cognizance of all matters in relation thereto, 
as also of those imposed by the judge, of which 
last he shall keep and render an account, having 
for that purpose a book similar to that kept by 
the scrivener for the same object, in which they 
shall be entered according to date. 

2. For the security of the balance of the ac- 
count rendered by the receiver of fines, he shall 
give good and sufficient sureties, in the same 
manner as the depositary general. Examination 
shall yearly be made into the situation of the 
said sureties, which shall be changed if become 
less substantial. i 

3. To the end that the receiver may fully dis- 
charge the duties of his office, and a certain 
knowledge be acquired of the funds in his pos- 
session, the scrivener, in whose presence the fines 
will have been laid, shall advise the scrivener of 
the cabildo of the same, who shall enter them in 
a book, the leaves of which shall be marked by 
the Governor. After which the scrivener of the 
cabildo shall inform the receiver thereof, who, by 
these means, will at once perceive the amount of 
the sums which he should receive; and the book 
of the cabildo will serve to make him render an 
account of the sums which are entered therein. 

4. The receiver of fines cannot employ the 
proceeds thereof without the order or permission 
of His Majesty. by reason that the same being 
the property of His Majesty cannot be removed 
without his approbation. He shall dispose of 
that portion of them only which have been im- 
posed by the judges in conformity to the orders 
he may receive, and not otherwise. 

5. The receiver shall discharge, out of the 
aforesaid portion of fines, the drafts which may 
be drawn by the Governor, the alcaids, and the 
other judges, who shall restrain themselves to the 
sums which may be necessary. 

6. The said receiver shall render a yearly ac- 
count of the sums he may have received and 
paid in the execution of his office. His account 
shall be settled by the officers of finance appoint- 
ed thereto in this province. 
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_. 7, He shall be allowed a commission of ten per 
cent. on all sums which may be recovered and 
received by himself, or by those commissioned by 
him, for the recovery thereof. 

- Section VIL— Of the Procureur General. 
- 1. The procureur general of the republic is an 
officer'appointed to assist the public in all their 
concerns, to-defend them, pursue their rights and 
obtain: justice, and to pursue all other claims 
which have relation to the publie cause. 
-"2.~In consequence thereof, the procureur gen- 
eral, who is appointed solely for the public good, 
shall-see that the municipal ordinances are strict- 
‘ly observed, and shall endeavoi to prevent every 
matter or thing by which the said public might 
suffer. 

3. For these purposes he shall apply to the tri- 
bunals*competent thereto, for the recovery of 
debts ad revenues due to the city funds, in qual- 
ity of attorney forthe city. He shall pursue 
causes with’ the activity and diligence necessary 
to discharge him from the responsibility in which 
he would be placed by the slightest omission. 

“4, He shall see that the other officers of the 
council or cabildo discharge strictly the duties of 
their offices; that the depositary general, the re- 
ceiver of fines, and all those who are to give 
sureties, shall give such as are good and suffi- 
cient, and in case of decadency therein, he shall 
demand the renewal thereof, conformably to law. 

5. He shall be present at, and shall interpose 
in, the division of lands, and other publie mat- 
ters, to'the end that nothing unsuitable or injuri- 
ous may occur in the distribution of the same. 

1 Section VIIIL—Of the Mayordome des Propres. 

1. The mayordome des propres shall have the 
management of, and shall receive all that is com- 
prised within the denomination of city funds; he 
shall give receipts to debtors, and shall recort all 
sums which he may receive, as also the expendi- 
tures he may make for account of the cabildo, in 
order. that he may be able to render his accounts 
so soon as his year of office shall expire. 
` 2. He shall discharge the drafts of the cabildo, 
upon the rents of the city, and none other. He 
shall abstain from furnishing or lending any sums 
to.any individual whomsoever, under the penalty 
of ‘being responsible therefor, and of being de- 
clared incapable of holding any office under the 
republic. -> ; 

3. The construction and keeping in repair of 
bridges, within and without the city, shall not be 
defrayed out of the city funds; this expense shall 
be borne by those who shall enjoy the benefit 
thereof, amongst whom the same shall be propor- 
tioned in the manner pointed out by stat. 1, tit, 
16, book’4, of the Recopilation des Indes. 

. 4, When any public work shall be undertaken, 
either by the cabildo or by individuals, care shall 
be taken that the same may be substantial and 
durable. A regidor shall be named for that pur- 
pose who, without any requital, shall inspect the 
said undertaking. 

5, The expense of public mourning for the 
royal family shall be defrayed from the city funds, 
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with all the economy which the cabildo can 
adapt to these circumstances. 


Section [X.—Of the Scrivener of the Cabildo. 


1. This officer shall preserve in his archives all 
the papers which may concern the cabildo, or its 
proceedings. Heshall inscribe in a book all the 
securities and deposits which have relation to 
the depositary general; and, in another book, 
those which relate to the receiver of fines. He 
shall, also, keep a third book for guardians and 
theirsureties, ordinary and extraordinary,in which 
he shall also record the patents and commissions 
by His Majesty, and shall take care to preserve 
the originals in the archives of the cabildo. 

2. The serivener of the cabildo shall never 
suffer any paper or act to be removed from his 
archives, and if the judges should be obliged to 
have recourse to the same, he shall furnish them 
a correct copy thereof, but shall never part with 
the original. 

3. The said scrivener of the cabildo, and of 
the Government, shall note, at the foot of all acts 
and instruments of writing, and copies of the 
same which he may deliver, the fees which he 
may reccive therefor, under the penalty of for- 
feiting the same, and of incurring the other pen- 
alties. established, to prevent him from exacting 
more than is allowed by the tariff. 

4, The scrivener of the cabildo, and of the 
Government, shall inscribe, in a separate book, 
the mortgages upon all contracts which. may be 
made before him or any other; he shall certify at 
the foot of each deed, the charge or mortgage 
under which the sale or the obligation may have 
been made, conformably to the intention of the 
law, in order to prevent the abuses and frauds 
which usually result therefrom. 

5. The regidors, the scrivener, and all those 
who may succeed to any of the venal offices es- 
tablished by the India laws, are hereby informed 
that the royal ordinances require that, within the 
term of five years, computing from the date of 
their commission, they must obtain His Majesty’s 
confirmation, and present the same to the gover- 
nor of the city.or province in which they reside, 
under the penalty of being deprived of the said 
offices. : 


Section X.—Of the Jailer and the Prisons. 


1. The jailer shall be appointed by the algua- 
zil mayor, and approved by the Governor, before 
entering on the duties of his office. He shall also 
be presented to the cabildo to be received, and to 
take an oath to discharge faithfully the duties of 
the said office, to guard the prisoners, and to ob- 
serve the laws and ordinances established in this 
respect, under the penalties therein declared. 

2. The said jailer may not enter upon the du- 
ties of the said office until he shall have given 
good and sufficient sureties in the sum of two 
hundred piasters, which surety shall warrant that 
no prisoner detained for debt shall be released 
without an order from the judge competent 
thereto. 

3. The jailer shall keep a book in which he 
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shall inscribe the names of all the prisoners, that 
of the judge by whose order they have been ar- 
rested, the cause for which they are detained, and 
the names of those who may have arrested them. 
He shall reside in prison, and for each considera- 
ble fault committed by him he shall pay sixty 
piasters, applicable one-half to the royal cham- 
ber, and the other to the informer. : 

4. Itis the duty of the jailer to keep the prison 
clean and healthy, tosupply it with water for the 


causes civil or criminal, of any nature whatso- 
ever, persons belonging to any religious order 
may neither appear. nor make any demand with- 
out the permission of their superior. This per- 
mission is equally necessary to the son, whose 
father be living. and whose consent must be ob- 
tained; to the slave, who may not act without 
the consent of his master; to the minor, who must 
be authorized by his guardian. who may be chosen 
by himself at the full age of fourteen years, or 


use of the prisoners, to visit them in the evening, | appointed by the judge, when of an age less ad- 
to prevent them from gaming or disputing, to! vanced; to the wife, who must obtain the per- 
treat them well, and to avoid insulting or offend- | mission of her husband; and, lastly. to lunatics 


ing them. 
5. It is likewise the duty of the jailer to take 


and idiots, who must be represented by the guar- 
dian appointed by law to the care of their persons 


care that the female prisoners are separate from | and property. 


the men; that both of them are kept in their re- 
spectiveapartments, and that they are not worse 
treated than their offence deserves, or than is pre- 
scribed by the judges. 

6. With respect to his fees, the said jailer shall 
confine himself strictly to those which are estab- 
lished ; he shall take none from the poor under a 
penalty of the value of the same. He may not, 
without incurring the same penalty, receive any 
gratification either in money or goods. He shall 
avoid entirely either playing, eating, or forming 


2. It must also be observed that the consent of 
the father is not necessary to the son, when plead- 
ing in his own name for the recovery of property 
or rights acquired by his services in war, which 
are styled castrenses, or by particular gratification 
from the prince; or, lastly, of those he may have 
acquired by some public empioyment, which are 
styled guasi castrenses. Butin the case where 
the son shall demand a maintenance, or wish to 
be emancipated from his father, he shall previ- 
ously obtain the permission of the judge, by rea- 


any intimacy with the prisoners, under the pen- | son of the consideration and great respect due to 
alty of sixty piasters. applicable one-third to the | a father or other superior. The slave is also al- 
royal chamber, one-third to the informer, and the | lowed the same course of proceeding towards his 
remaining third to the poor prisoners. ; master, if the latter, in the exercise of his authori- 
Form of the oath to be taken by the Governors, the | ty. shall exceed the bounds prescribed by law; in 
Alcaids, and the other Judges, when taking posses- | which case the slave is entitled to require either 
sion of their offices. jhis liberty or to be sold. The wife may, also, 
Don N., elected governor, or alcaid, &c., (ac-| Without the consent of her husband, require her, 
cording to the employment or office,) I swear be- | dowry, if he shall be on the point of squandering 
fore God, the holy cross, and the evangelists, to | the same; or an alimony, in the case of separa- 
uphold and defend the mystery of the immacu- | tion or ill-treatment. nue : 
late conception of our lady the Virgin Mary,and| 3,He who may purpose to institute an action 
the royal jurisdiction to which I am attached by | at law for a sum exceeding one hundred livres, 
my employment. I also swear to obey the royal | shall commence the same by a petition setting 
ordinances and the decrees of His Majesty, faith- | forth the fact, and the motives upon which he 
fully to discharge the duties of my office, to decide | proceeds; he shall also specify whether his de- 
according to law in all cases which may come be- | mand be for the proceeds of some sale, for money 
fore my tribunal; and for the more certain attain- | lent, or other similar claim, with every circum- 
ment thereto, I promise to consult with such as | Stance necessary to the elucidation of the case, 
are well informed in the law, whenever opportu- | 2nd for the information of the judge. He shall 


nities may occur in this city ; and, lastly, I swear 
that I will never exact other fees than those fixed 
by the tariff, and that I will never take any from 
the poor. 


Instructions upon the manner of instituting suits, civil 
and criminal, and of pronouncing judgments in gen- 
eral, in conformity to the statutes of the Recopilation 
de Castile and des Indes, for the government of the 
judges and parties pleading, until a more general 


knowledge of the Spanish dialect and more exten- of a citation. 
sive information upon those statutes may be acquired: | 


. digested and arranged by Doctor Don Manuel Joseph 
de Urrustia and the counsellor Don Felix Rey, by 
order. of his Excellency Don Alexander O'Reilly, 
Governor and Captain General of this Province by 
special commission of His Majesty. 


Section l—Of Civil Judgments in General. 


conclude by requiring either the return of the 
money, if lent, or the payment of his demand, 
and the condemnation of the adverse party to the 
payment of costs, if he shall unjustly maintain 
the contrary. 

4. The said petition shall be signed by the party 
or by his proxy, and shall then be presented to the 
judge, who shall cause the same to be presented 
to the party against whom the demand may be 
made, which proceeding shall have the validity 
The defendant shall make his de- 
fence within nine days, computing from the day 
on which he may have been notified of the de- 
mand. He shall draw up a counter-declaration 
in answer thereto, which shall contain such argu- 
ments as tend to defeat the claim of the adverse 
party, if the same be not indisputable, and shall 
make his defence in the manner observed by the 


It must, in the first place, be observed that in | plaintiff in his introductory petition. 
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“5, If the defendant does not answer within nine 
days, the plaintiff shall require judgment by de- 
fault, by a writing setting forth that the delay has 
expired; and moving that, no answer having been 
made, the defendant be condemned by default; 
and. that, consequently, his claim be reputed ac- 
knowledged and sufficiently established. 

- 6. If om the contrary, the defendant shall answer 
within the nine days, and shall allege that he is 
not’ bound. ‘to defend the suit as to the merits 
thereof, by: reason that judgment in the case is not 
“within the competency of the judge who has 
‘taken: cognizance of the same, that the plaintiff 
cannot plead in‘his own name, that the term of his 
‘engagement has not yet expired, or other similar 
exceptions, communication thereof shall be made 
to the plaintiff that he may reply, within six days, 
thereto, Upon his replication the judge shall de- 
tide whether the cause shall be defended as to the 


merits thereof; in which case, without admitting 


an appeal, ‘the said cause shall be tried on the 
merits: thereof: 

“77 But if: the defendant, without producing any 
similar exception, shall set forth pleas tending in- 
directly to admit the demand, as, by alleging that 
the thing demanded has not become due, that the 
same has been already paid, or any other pleas, 
supported by vouchers, which may be admitted 
before the putting of the cause to issue, the effect 
of which pleas.:would discharge him from the 


` demand, the same shall be communicated to the 
plaintiff; to reply ‘thereto: a copy of which reply 


shall be delivered to the defendant for.a rejoinder 
to the same; after which, the judge shall require 
thedocuments, and shall proceed to give judgment. 

8. If the fact.contested should be admitted to 
proof, as being doubtful, the:same shall be deter- 


“mined within eighty days, at furthest; during 


which delay the parties shall furnish their proofs, 
and ‘shall summon each other reciprocally to 


_ attend to the administering of the oath to the 


“witnesses. 

<19. The testimony of the witnesses shall be so 
secretly given that neither of the parties shall 
have knowledge of the depositions of his own 
“witnesses, nor those of the adverse party. The 
term to which the cause may have been continued 
having expired, one of the partiesshall move that 
‘by ‘reason of the said expiration the testimony of 
the witnesses be made public. This motion shall 
be communicated to the other party, who shall 
consent thereto, or if he shall not reply to the 
same, he shall be condemned by default, in the 
manner observed when one of the parties does 
not reply to the plea of the other. The judge 
shall order the publication of the said testimony, 
and the delivery thereof to the parties; observing 
that the same be first delivered to the plaintiff, that 
che may, if necessary, strengthen the same. 

- 10. ‘The testimony being made public, should 
the plaintiff find the witnesses of the defendant 
inadmissible, as being either his enemies, or the 
intimate: friends or relations of the defendant, or 
for other causes which may weaken the faith 
which would otherwise be due to their testimony, 
he shall draw up a declaration in which his ex- 


ceptions shall be specified, after taking an oath 
that he has no intention of offending them ; which 
oath shall be notified to the defendant, who may 
in reply state his exceptions to the witnesses of 
the plaintiff. The said exceptions shall then be 
put to the proof, and forty days may be granted 
therefor: one-half of the term allowed for the 
decision of the principal cause. 

11. When the term allowed for the admission 
to proof of the exceptions shall have expired, the 
publication of the testimony, asin the principal 
cause, shall not be allowed; but the documents 
shall be delivered to the plaintiff, that he may set 
forth his proof ; and if he shall establish that the 
same is more complete than that of the adverse 
party, a copy thereof shall be given to the defend- 
ant, upon whose reply, or in default thereof, the 
judge shall declare the controversy determined. 
He shall then order that the parties be summoned 
for the final decision, which must be given within 
twenty days, computing from the day on which 
he may have required the documents in the cause. 
He shall attentively examine the said documents, 
and determine the suit by condemning the debtor 
to payment, or by discharging him from the de- 
mand, according to the merits of the case. 

12. If judgment be given for a sum not exceed- 
ing ninety thousand maravedis, an appeal to the 
cabildo may be made within five days, computing 
from the day on which the parties may have been 
notified of the sentence. If the judgment given 
be for a greater sum, an appeal shall be made to 
the tribunal to be appointed by His Majesty, in 
consequence of the representations which have 
been made to him on that subject. A brief ex- 
planation of the manner in which this recourse 
may be had, will be given at the conclusion of 
these instructions. 

13. If no appeal shall be lodged within the five 
days allowed, the party who may have obtained 
judgmentin his favor, shall draw up a writing, by 
which he shall move that no appeal having been 
made within the legal delay, the judgment be con- 
sidered definitive; and that, in pursuance thereof, 
execution be ordered; a copy of which shall be 
given to the adverse party; and on his reply, or in 
default thereof, the judge shall pronounce both on 
the validity of the judgment and the expiration 
of the delay; after which he shall order that the 
sentence take effect and be put into execution. 


Section Il.—Of Executions. 

1. When a debt ‚shall be fully established, and 
importing a confession of judgment, as by an 
agreement, or obligation made before a notary 5 
by a simple note, legally acknowledged by the 


‘drawer; by confession of judgment, although 


without any written title from the debtor; by a 
definitive sentence of the court, or by the cash- 
books of the debtor acknowledged by him; in all 
these cases the creditor shall draw up a declara- 
uon setting forth his claim and his action, annex- 
ing thereto the document which entitles him to a 
writ of execution, and moving that, by virtue of 
the said document, a writ of execution be granted 
him for the sum due, as also the tenth, and the 
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costs which may be allowed. He shall observe | the request of the creditor, and in which case, the 
that his declaration contains the oath that the sum | debtor shall enjoy the benefit of the said prolon- 
demanded is due, and ought to be paid by the ' gation. ; : 
debtor. | 8. The term allowed having expired, no further 
2. The judge shall examine if the document ' proof shall be allowed, save the confession of the 
which entitles the creditor to a recovery imports ; party; and the documents shall be returned to the 
a confession of judgment; and if such be the ` creditor that he may set forth his right, of which 
case, he shall order immediate execution, by ad- | a copy shall be given to the debtor. Upon his re- 
dressing an order in writing to the alguazil mayor, | ply, or in default thereof, the judge shall require 
directing him to summon the debtor to pay the , the documents,and shall proceed togive judgment. 
demand, or, in default thereof, his property shall’ 9. He shall examine with attention if the ex- 
be seized to the value of the same, with the tenth i ceptions made by the debtor are just, and more 
and the costs. i fully established than the claim of the plaintiff; 
3. By virtue of the said order the alguazil mayor ! and, if such be the case, he shall discharge him 
shall summon the debtor; if he complies, the ex- į from the demand instituted against him. He shall 
ecution shall cease. If otherwise, his property | order the restoration of his property, and shall con- 
shall be seized, and held in custody by the deposi- ; demn the plaintiff to the payment of costs. 
tary general, unless he shall give good and suf-: 10. If, on the contrary, the debtor has not proved 
ficient security for the payment of the sum in | his exceptions, and the sum demanded be found 
which he is condemned by the sentence. Butif legally due, the judge shall declare the seizure to 
he shall not give the security aforesaid, or if he : be valid, and shall order the fourth and last pub- 
-has not property sufficient, he shall be imprisoned, | lic notice of the sale to be given, and the adjudi- 
unless exempted therefrom by the privilege of no- : cation of the property to the highest bidder, that, 
bility, which is also enjoyed by the military, regi- | from the proceeds of the same. the demand of the 
dors, officers of finance, women, lawyers, phy- | creditor may be fully discharged, as also the tenth 


sicians, and other distinguished persons. Theal- !and the costs. 
paral mayor shall note, at the foot of the writ, : 

is proceedings thereon, as also the day and hour 
of the same. 

4. The property being seized, the creditor shall, . 
by another writing, move that the same be valued 
by two capable persons, on whom the parties may 
agree, and that public notice be given that the sale 
thereof will be made after the usual delay. accord- 
ing to the nature of the property. Thesaid delay 
shall be of nine days’ duration for personal prop- 
erty, with a public notice every three days; and : 
of thirty days’ duration for real property, of which 
notice shall be given every nine days; but, if the 
debtor shall consent, the said notices need not be 
given. 

_ 5. The said term being expired. and public no- | 
tice being given. the creditor shall require that 
the debtor be definitively summoned to make op- - 
position, and prove that the sum demanded is not 
due, or has already been paid. In pursuance there- : 
of the debtor shall be definitively summoned. if he 
has not previously opposed, which he might do ; 
during the time of seizure, or of his detention in 
prison. 

6. If the debtor shall not make opposition, within 
three days, computing from the day on which he 
may have been definitively summoned, he shall 
be attached by default; but if he shall make op- : 
position, he shall be ordered to prove his excep- . 
tions within ten days at furthest, which shall be 
common to both parties, to prove the justice of . 
their pretensions in the manner which to them | 
may seem best. l 

7. During the said delay, the proof offered by the 
two parties shall be received, and they shall cite | 
each other reciprocally to attend at the adminis- | 

tering of the oath to the witnesses, in conformity | 
to the provision of section I, Nos. 8 and 9, for | 
civil judgments in general; with this difference. | 

however, that the said delay may be prolonged at i 


The creditor, shall, however, be 
held to give security in the amount of the sum, 
lest the sentence should be annulled by a superior 
tribunal. 

11. This sentence shall be carried into execu- 
tion notwithstanding appeal, but shall pot pre- 
vent the party who may have been aggrieved, 
from appealing to the cabilio, provided the sum 
does not exceed 90.000 maravedis ;* otherwise the 
appeal must be made to the superior tribunal, to 
be hereafter appointed by His Majesty. 

12. Definitive judgment being pronounced, the 


‘day for the fourth and last notice of the sale of 
‘the property seized shall be appointed. On the 
: said day the sale shall be made in the presence of 


the parties, who shall be legally summoned to at- 
tend; and the amount of his demand shall be 
paid to the creditor, who shall give the security 
aforesaid; the tenth shall be paid to the alguazil 
mayor. and the costs and expenses to the other 
officers, in conformity to the regulations of the 
tariff. 

13. It must be observed, that, if the debtor dis- 


‘charges his debt within seventy-two hours after 


the seizure is pronounced to be valid. the tenth 


shall not he dernanded; butin default thereof, the 


payment of the same may not be dispensed with; 


and on this account it has been heretofore declared 


indispensably necessary to note the day and the 
hour of the proceedings in the seizure. 


Section Ul— Of Judgment in Criminal Causes. 


1. When information shall have been obtained 
of any crime, such as homicide, robbery, &c. hav- 


| ing been committed, if no prosecutor shall appear, 


the judge shall officially draw upa proces-verbal 


* The 90,000 maravedis, mentioned both in the reg- 
ulations and in the present instructions, make 339 pi- 
asters, 7 reals, and 2 maravedis, equal to 1654 livres,7 
sols, 9 deniers, 
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containing the knowledge he has acquired of the 
said’crime, and-shall order an inquiry to be made 
into the: circumstances of the same; as, for ex- 
ample, in the case of homicide, he shall cause the 
body to be examined by-one: or more surgeons, 
who.shall declare-whether the wounds have been 
mortal-or. otherwise; they shall set forth in what 
place‘and-in what situation the body was found, 
and-with what-instrument it may appear that the 

‘erime»has been committed. In the case of rob- 
bery;an-¢xamination shall bemade, and the scriv- 
ener shall detail and certify the marks of violence 

on the-tiouse or. the furniture, indicating that the 
-~ gaid-crime has been committed. Thesame state- 
:of facts shall also be made in all other 
crimes; a formality which is the basis of judicial 
proceedings, and. without which the criminal 
eannot be prosecuted.: The judge shall, at the 
' same time, order that; the information be taken 
andthe. witnesses heard. 
~.2.»Whenthe party injured shall bring forward 
a- complaint; he ‘shall commence by a petition, 
containing a ‘correct and. brief exposition of the 
~ fact, and requesting an examination into the cir- 
eumstances of the crime, in the manner before- 
mentioned, and also that a summary inquiry may 
be.made into the truth of the facts set forth in 
his petition. The judge shall take order on the 
said petition in the following words: “ Be it done 
as is:required.” = 
o8. The judge shall make the said inquiries in 
person, ‘unless: unavoidably prevented; in which 
ease-he may. intrust the same to the Register. If, 
however, the.crime be established, and the crimi- 
Hál unknown, every inquiry, search, and exami- 
nation wecessary to obtain a knowledge of the 
said criminal shall be made. 

x4, When the inquiries have been made, and the 
eriminal bė. known, if two witnesses appear, or 
one witness of: credit, joined to other circum- 
stances indicative of the aggressor, the judge 
shall direct the body of the said aggressor to be 
taken into custody, as also an inventory of his 
property to be taken, and the sequestration of the 
same in the hands of the depositary’ general. 

5. Jf the criminal has not been arrested, by rea- 
son of either absence or. concealment, the judge 
shall direct that, as by the report of the alguazil 
the said criminal has not been arrested, he becited 
by public proclamation, three times repeated, in 
the manner following: 

“6. The accused shall first be cited to appear and 
deliver himself up within nine days; in defauit 
of which, the judge shall direct the scrivener to 
certify. that the term has expired, and the jailer to 
affirm, that the offender has not appeared. In 
consequence of the said certificates, which shall 
be annexed to the documents in the cause, the 
accused shall be condemned to the penalty of con- 
tumacy; and the judge shall direct that he be 
again cited to appear within the aforesaid term of 
nine days. On the expiration of this second delay 
the scrivener and jailer shall certify as before; 
after which the judge shall issue an order for his 
arrest, and direct the publication of the same, as 
also. the continuance of the proclamation afore- 


said. These last nine days being expired, the 
scrivener shall again certify thereto, and the jailer 
shall affirm that the accused has not appeared at 
the prison. The judge shall then declare him 
fally convicted of contumacy ; and if there be no 
prosecutor, a procureur fiscal shall be appointed 
to take the necessary steps in the case; but if 
there be'a prosecutor, the cause shall be commit- 
ted to him that he may proceed therein as he may 
think best, and to bring the same before the tribu- 
nal, in which provisional judgments are given, 
and the criminal is cited as if he was present. 
The proceedings shall then be continued until the 
definitive sentence either in favor of or against 
the accused be pronounced. 

. 7. If, however, previous to, or after the sentence, 
the accused shall present himself at the prison, the 
cause shall be instituted anew, and the defence of 
the accused shall be heard with attention; and 
upon what the prosecutor or the procureur fiscal 
may set forth in opposition thereto, the previous 
sentence shall be either confirmed or annulled, 
according to the documents reproduced on the 
trial. 

8. If the criminal be taken after the order for 
his arrest has been issued, and the procès-verbal 
concluded, the judge shall direct the jailer to cer- 
tify that the accused is in prison, and the said 
judge shall, in person, commence the examination 
by demanding his name, age, quality, profession, 
country, and residence. If he be under twenty- 
five years of age, he shall be enjoined to choose a 
guardian; and, upon his refusal to do so, the judge 
shall appoint some one thereto, by reason that the 
said examination cannot proceed without the 
presence and authority of the said guardian, 

9. In the said examination the judge shall 
charge the accused with the crime, pursuant to 
the testimony given, and shall start such questions 
as may tend to the disclosure of the circumstances 
of the same. 

10. The examination concluded, the witnesses, 
both for and against the accused, shall be heard 
within the shortest delay possible; which, how- 
ever, if necessary, may be extended to eighty days, 
as allowed in civil causes in general. During 
this delay, the accused on one side, and the pros- 
ecutor, or the procureur fiscal, (in default of a 
prosecutor) on the other, shall produce their proof 
in the manner provided in civil causes; and al- 
though these proofs should be private, as also the 
re-examination of the witnesses, they may com- 
municate to each other the documents in the 
cause in order to the necessary arrangement of 
their proceedings. 

11. The witnesses being re-examined, and the 
delay allowed having expired, one of the parties 
shall require that the testimony be made publie. 
This demand shall be communicated to the other 
party, by a copy thereof, upon whose answer, or 


.in default thereof, the judge shall direct the pub- 


lication of the said testimony. The documents 
shall then be delivered to the prosecutor, or to the 
procureur fiscal, that he may bring his accusation 
in form, and allege the sufficiency of the proof. 
12. The accusation being made, conjointly 


1548 


enn ttn renters 


APPENDIX. 
Digest of the Laws of Louisiana, 


1547 


with the declaration of the sufficiency of the proof, | graph; and in which ease execution should be 
a copy thereof shall be given to the accused, that | suspended until the superior judge may have ex- 
he may in defence set forth whatever he may | amined the same, and confirmed the sentence 
think in favor of his case. When the said de- pronounced. ; 
fence shall have been made, the pleadings shalli 2. If the appeal be admitted, the second trial 
be considered as concluded, and, consequently, the | shall be conducted in the manner following: The 
cause in a state to be determined. | judge shall- direct the delivery of the documents 
13.. If it shall happen that one or both of the | in the cause to the appellant, that he may declare 
parties except against the witnesses produced, | in what consists the grievance of which he com- 
they shall proceed in the manner pointed out un- | plains; by which is meant that he shall set forth 
der the head of civil causes in general, and shall | in argument the injury he would sustain by the 
conform precisely to the instructions therein given | execution of the sentence, which, for one or more 
for similar cases. After the decision on the said | reasons, is not in conformity to the provisions of 
exceptions has been made, the determination of ; the law in similar cases, and concluding by moving 
the cause shall not be delayed; but the judge! thatthe same be annulled. A copy of this decla- 
shall require the documents, and cite ihe parties | ration shall be given to the other party to reply 
for the definitive sentence. | thereto and confute the arguments of his adversary, 
14. The accused being convicted of the crime, | by setting forth those tending to prove that the 
as being fully established on the trial, or by some į sentence has been pronounced in conformity to 
other proof, in conjunction with his own confes- | law. The judge shall then direct that after having 
sion, he may be condemned to the penalty pro- | transcribed the documents in the cause, at the ex- 
vided by law for the same. The said condemna- | pense of the appellant, the originals be transmitted 
tion shall also take place when two witnesses of : to the tribunal, in which the appeal is to be tried. 
lawful age and irreproachable character shall | He shall summon the parties to hear the trans- 
depose that of their certain knowledge the accused | cripts compared with the originals, as also to ap- 
has committed the crime; but when there shall | pear in person,or by proxy, atthe tribunal to which 
pear against the accused but one witness, ang | the said appeal shall. be carried, within the delay 
other indications of conjectures, he may not be ' that may be allowed, acccrding to the distance of 
condemned to the penalty provided by law; but ' the same from this province. ‘The said delay shall 
some other punishment shall be inflicted as di- commence from theday on which the first registered 
rected by the judge, with due consideration of the ' vessel shall sail from this port for the place where 
circumstances which may appear on the trial; !the superior tribunal shall be established; the 
this state of things requires the greatest circum- | judge having previously ordered the delivery, on 
Spection, as it must always be remembered that | board the said vessel, of the original documents 
it is better to let a criminal escape than to punish | aforesaid. He shall inform the appellant, that if, 
the innocent. | within the delay allowed, he shall not prove that 
15. After all these precautions, the judge shall | he appeared before the said tribunal with the ori- 
pronounce sentence; and although in criminal | ginal documents, he shall fully and indisputably 


causes an appeal should be admitted, yet if the | forfeit his appeal, and that the execution of the 
4 


judge shall have doubts, or from some difficulties | 


on the trial he shall think it advisable to submit 


the same to the examination of a superior, execu- į 


tion shall be suspended, and this second instance 
shall be conducted as in civil causes. 


Section IV.—Of Appeals. 


- 1, When judgment has been given for a sum 
or an object. the value of which shall exceed 
ninety thousand maravedis, an appeal shall be 
brought by the party who may think himself ag- 
grieved, directly to the tribunal to be hereafter 


| sentence shall consequently be ordered on the first 
| requisition of the adverse party. If, however, the 
appellant shall establish the loss of the vessel in 
; which his documents were embarked, or of the one 
|in which he had transmitted the vouchers of his 
| having appeared at the superior tribunal within 
| the time prescribed; or, in short, any other imped- 
‘iment which may discharge him from the afore- 
i said obligation, the appeal may not be declared to 
` be abandoned ; but on the contrary, a further delay 
i shall be granted; and if the originals have been 
| lost, copies thereof shall be delivered to him, that 


appointed by His Majesty; and when the said | he may prove his appearance and compliance with 
appeal shall have been lodged, communication : whatsoever has been required, 

thereof shall be made to the adverse party, who 3. In the case of a judgment for a sum not ex- 
shall plead against the merits of the same: that | ceeding 90,000 maravedis. exclusively of the costs, 
is to say, whether sentence shall be suspended or | the appeal shall be made to the cabildo in this city, 
executed, notwithstanding appeal. To determine ` and the same shall be conducted in the manner 
this point, the judge shall demand the documents, | following: Within five days, computing from the 
and after examining the same pronounce either | day of the signature of the sentence, the appellant 
for or against, as he shall think just; and in urgent ‘shall present his petition, which shall be delivered 
and particular cases, such as dowry, alimony, or | to the register to annex his certificate thereto ; on 
others of a similar nature, in which appeals should | sight of which the cabildo shall appoint two regi- 
not lightly be admitted, he shall order execution. | dors, in quality of commissioners, to decide on the 
In this elass are also comprised criminal causes, | cause of appeal, conjointly with the judge who 
unless such circumstances should occur as are | pronounced the sentence. Thesaid commissioners 


cited atthe conclusion of the preceding para- | shall be bound to accept the said appointment, and 
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saallotake an oath that they will impartially dis- 
enarge the duties of the same. 

14. The said document with the certificate shal! 

be delivered to the scrivener in the cause, who 
shall institute and pursue the appeal. The docu- 
ment shall be delivered to the appellant, that he 
may deduce and set forth his grievance in the man- 
ner explained in the second paragraph; which 
shall be done within fifteen days at furthest ; and 
comraunication thereof shall be made to the other 
party, that he may reply thereto within a further 
term of: fifteen days ;' so that within thirty days 
from the appointment of commissioners the cause 
shall be ready for determination. It must be ob- 
served that the aforesaid term of thirty days can- 
not be prolonged, even with the consent of both 
patties. 
: 5. The pleadings being concluded in the man- 
ner prescribed, the scrivener shall, within two 
days, deliver the documents to the judges, who 
shall examine the same, and give judgment within 
ten: days,computing from the expiration of the 
thirty aforesaid, annulling or confirming, augment- 
ing or diminishing, the previous sentence, as they 
may think just. After the expiration of the afore- 
said ten days, judgment may not be pronounced ; 
or, if given, the same shall be void; and the first 
sentence shall take full effect, and be executed ac- 
cording to the tenor thereof. 

-6..Ifa majority of the three judges appointed 
shall accord in opinion, their sentence shall be 
valid and conclusive, and an appeal to any other 
tribunal-shall not be admitted ; but the judge who 
pronounced the first sentence shall cause the sec- 
ond to be-executed so soon as the documents shall 
have.been delivered to him for that purpose. 


Sec tion V.— Of Punishments. 


1. He who shall revile our Savior, or his mother, 
the most holy Virgin Mary, shall have his tongue 
cut out, and his property shall be confiscated, ap- 
plicable, one half to the public Treasury, and the 
other half to the informer. ’ 

2.. He who, forgetting the respect and loyalty 
which every subject owes to his King, shall have 
the insolence to vilify his royal person, or that of 
the Queen, the hereditary prince, or the infants, 
their sons, shall be punished corporally, according 
to the circumstances of the crime; and the half 
of his property shall be confiscated to the profit 
of the. public or royal treasury, if he shall have 
legitimate children; but if he shall have none, 
he shall forfeit the whole; applicable, two-thirds 
to the public treasury, and the other third to the 
accuser, ; ; 

3. The authors of any insurrection against the 
King or the State, or those who, under pretext of 
defending their liberty and rights, shall be con- 
cerned or take up arms therein, shall be punished 
with death, and the confiscation of their property. 
“The same punishments shall also be inflicted on 
all those who may be convicted of lése-majesté, 
or treason. 

4, Whosoever shall outrage another by either 
wounds, cuffs, or blows with a stick, shall be pun- 
ished as the judge may think suitable to the case 


and to the rank of both the offender and the of- 
fended. But if the abuse consists only in words, 
and the aggressor be not noble, the judge shall ex- 
act the retraction of the same, in the presence of 
himself and other persons, and, moreover, shall 
condemn the said aggressor to a fine of 1,200 
maravedis, applicable one half to the public treas- 
ury, and the other half to the party offended. If 
the aggressor be of rank, or enjoys the privileges 
of nobility, he shall be condemned to a fine of 
2,000 maravedis, applicable as aforesaid. The 
judge, however, may, in lieu of the same, inflict 
any other punishment which he shall think suit- 
able to the rank of the parties and the nature of 
the outrage. If no blood has been spilt, nor com- 
plaint been made by the offended, or if he shall 
desist from prosecuting the same, the judge may 
not interfere therein. 

5. He who shall ravish a girl, a married woman, 
or a widow of reputable character, shall suffer 
death. and his property shall be confiscated to the 
use of the person injured; but if the said person 
be not of reputable character, the judge may in- 
flict such punishment as he may think suitable 
to the case. 

6. The married woman convicted of adultery, 
and he who may have committed the same with 
her, shall be delivered up to the will of her hus- 
band ; with the reserve, however, that he may 
not put the one to death without inflicting the 
same punishment of the other. 

7. The man who shall consent that his wife 
live in concubinage with another, or who shall have 
induced her to commit the crime of adultery, shall, 
for the first time, be exposed to the public shame, 
and condemned to a confinement of ten years in 
some fortress; and for the second time shall be 
sentenced to one hundred lashes and confinement 
for life. 

8. The same punishment shall also be inflicted 
on those who carry on the infamous trade of en- 
ticing women to prostitution, by procuring them 
the means of accomplishing the same. 

9. He who shall be guilty of fornication with 
a relation in the fourth degree shall forfeit half 
his property to the profit of the public treasury, 
and shall, moreover, be punished corporally, or 
banished, or in some other manner, according to 
rank of the person and degree of the kindred. If 
the said crime be committed between parents and 
their offspring, or with a professed nun, the same 
shall be punished with death. 

10. He who shall commit the detestable crime 
against nature shali suffer death, and his body 
shall afterwards be burned, and his property shall 
be confiscated to the profit of the public and royal 
treasuries. 

11. The woman who shall be publicly the con- 
cubine of an ecclesiastic shall be sentenced for 
the first time to a fine of a mark of silver, and to 
banishment for one year from the city or from the 
place where the offence may have been commit- 
ted. The second time she shali be fined another 
mark of silver, and banished for two years, and in 
case of relapse, she shall be punished by one hun- 
dred lashes, in addition to the penalties aforesaid. 
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12. If fornication be committed between bache- | made in the presence of seven witnesses, although 
lors and girls, they shall be admonished by the | they be not residents of the place, and although 
judge to discontinue every kind of intercourse with | the same be not made in the presence of a notary, 
each other, under the penalty ef banishment of; 3. If, after the closing of a will, the testator 
the man, and confinement of the girl, for such | shall wish to add to, diminish, or change any dis- 
time as may be necessary to operate a reforma- | position contained therein, he may do the same 
tion. If this menace hare not the desired effect, | effectually by a codicil; observing the same form- 
the judge shall put the same into execution, un- ! alities, and in the presence of the same number of 
less the rank of the parties requires a different | witnesses required for the validity of the testament 
procedure; andin which case the said offence shall | itself; but he may not change the name of the 
be submitted to the consideration of the judges, | heir, unless another will shall be made. 


collectively, to apply the remedy which their 
prudence and zeal for the repression of such dis- 
orders may suggest. They shall punish all other 


libidinous offences in proportion to their extent, į 


and to the injury occasioned thereby. 

13. He who shall break his oath taken, in con- 
formity to law, for the validity of an agreement, 
shall forfeit the whole of his property to the profit 
of the public and royal treasuries. 

14. False witnesses in civil causes shall be ex- 
posed to public shame, and banished for ten years; 
but in criminal causes, in which false testimony 
is more important in its consequences, the same 
shall be punished capitally. If, however, the ac- 
cused shall not have thereby been sentenced to 
death, the false witness shall only be exposed to 
public shame, and be sentenced to perpetual ban- 
ishmentto some presidio. The said punishments 
may, however, be commuted, when from the rank 
of the offenders they cannot be condemned to the 
same. 

15. He who shall steal the sacred vessels in a 
holy place shall suffer death. 

16. Assassins and robbers on the highway shall 
suffer death. 


17. The same punishment shall also be inflict- | or unwilling to make a will themselves, 


4. If the testator be blind, five witnesses shall 
be necessary to each of the instruments aforesaid, 
iin order to prevent those deceptions to which 
i those who labor under such a misfortune are ex- 
| posed. 
| 5. For the validity of a written will, styled 
‘in Latin in scriplis, the testator, on delivering the 
| same to the notary, (who shall seal it,) shall put 
jan endorsement on the cover, stating that the 
| within is his will; which endorsement shall be 
| signed by himself and the seven witnesses, if they 
| can write; and if not, the others shall sign for 
| them; so that there be eight signatures, including 
that of the scrivener, who shall also put his sig- 
nature thereto. 
6. Before the opening of a will, after the de- 
; cease of the testator, it is necessary that the judge 
; who shall have knowledge thereof, shall certify 
| thereto, and that the witnesses appear before the 
; said judge, and declare, on oath. that they were 
i present when the testator declared the same to be 
| his last will: they shall acknowledge their signa- 
i tures, or shall declare (if such be the case) that 
i by request some one has signed for them. 
7. As it often occurs that persons, either unable 
empower 


ed in cases of forcible robbery, which shall be re- ; others for that purpose, they are hereby informed, 


puted such, when the proprietor or other persons 
shall have made resistance. 

_ 18. Robberies of classes other than those com- 
prised in the preceding articles 


and the rank of the persons. 

19, He who shall kill another shall suffer death, 
unless done in his own defence, or under such 
circumstances as are explained in statutes 3, 4, 
12, tit. 23, book 8, of the Nouvelle Recopilation. 

20. He who shall commit wilful murder, or 
wound another with intent to deprive him of life, 


as follows: 
| 8. That such authority must be given in pres- 
‘ence of the same number of persons, and with 
shall be punished | the same formalities required for testaments. 

corporally, according to the nature of the same, | 


9. That the person empowered to make a will 
| for another cannot revoke a will previously made 
| by his constituent, unless the said will shall con- 
| tain a special clause to that effect. 

| 10. That he may neither appoint an heir, be- 
i queath a third or a fifth to any of the children or 


descendants of his constituent, disinherit any of 


į 


them, substitute others in their stead, nor name a 


although the wounded person may survive, shall : guardian for them without an express clause and 
suffer death, and shall be dragged to execution at | special authority to that eifect; by reason that 
the tail of some animal ; and the half of his pro- | the constituent should himself nominate his heir, 
perty shall be confiscated to the profit of the pub- | and designate, by his will, whatsoever he may 
ic or royal treasury. | wish to be done. 
3 11. That if the testator has not appointed an 
Section VI.—Of Testaments. i heir, nor designated one in the per given to 
A. For the validity of a nuncupative will, it is i make a will for him, the person so empowered 
necessary that the same be received by a notary | may only direct the payment of the debts of the 
public, in presence of at least three witnesses, , deceased, after which a fifth part of the proceeds 
residents of the place; or if there be no notary. of his property shall be distributed for the repose 
there must. be present five witnesses, residents of ; and relief of his soul: the remainder shall be di- 
the place in which the will shall be made; if, | vided amongst the relations of the deceased, who, 
however, it be impossible to procure the last men- | according to law, shall inherit; or if there be 
tioned number, three may suffice. none, the whole shall be applied to pious uses for 
2. A testament shall be equally valid when | the benefit of the soul of the deceased, after pre- 
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viously deducting therefrom what is allowed by 
law to the wife, as dower, bridal presents, dona- 
tions proper De pons the half of the profits on the 
joint estate, and whatever may have fallen to her 
by succession of donation during the marriage. 

12. That if the constituent shall have appoint- 
ed an heir, the person empowered as aforesaid may 
not dispose of, in legacies pious and profane, 
more than the fifth part of the property of the 
testator, his debts being previously paid, unless, by 
a special clause, he may be authorized to dispcse 
of a greater part. 

“18. That the person empowered should proceed 
tothe completion of the will with which he is 
eharged within four months, if he be in the place 
in which the power was given, or, if not, within 
six months, unless he be out of the kingdom; in 
which last case, one year shall be allowed, com- 
puting from the day of the decease of the constitu- 
ent. All that may be done by the person em- 
powered ds aforesaid after the expiration of that 
term shall be void and of non-effect, even if he 
shall allege that he had no knowledge whatever 
of his having been so empowered. But all the} 
other stipulations by the testator, in the said 
power contained, shall be carried into execution, 
and the remainder of his property shall be de- f 
livered to his relations who shall inherit ab intestat, 
and who, with the exception of the legitimate 
children of the descendants or progenitors of the 
testator, shall give the fifth part of the net pro- 
ceeds of the said property for the ease and repose 
of the soul of the said testator. 

14. That the person empowered as aforesaid 
may not in any manner revoke the will he shall 
have made ‘by virtue of the authority aforesaid, 
nor add a codicil, nor any declaration thereto, 
even if the same should be for pious uses, and not- 
withstanding he may have reserved the power of 
revoking, augmenting, diminishing, or changing 
the disposal he shall have made. 

15. To the said, testaments, codicils, or powers 
given to that effect, women, monks, people under 
the age of fourteen, drunkards, or other disquali- 
fied persons, shall not be admitted as witnesses. 

16. A testator may bequeath a third or a fifth 
to any one of his children. or other legitimate de- 
scendants, by specifying the part of his real or 
personal property which he designs for that pur- 

ose. l 
j 17. When a testator shall make a bequest to 
any of his children or legitimate descendants, he 
may impose such condition, remainder, or entail- 
ment, upon the property bequeathed as he may 
think proper, in order that his other legitimate de- 
scendants, or, in default thereof, his illegitimate 
descendants, or if there be none of either of those | 
descriptions, his relations may enjoy the benefits 
resulting therefrom; to the end that the said be- | 
quest may never pass to a stranger, unless all the 
relations in the order aforesaid shall be deceased. 

18. The father may also, while living, advance 
any of his children or legitimate descendants, in | 
the same manner as at his death, or by will; but 
it is to be understood that he shall make the said 
advancement but once, and that the same being 


made during his life cannot be revoked, if settled 
by agreement and fixed by a public instrument 
which should precede the delivery of the object 
in which consists the advancement; or if having 
been made with a view to marriage, or for any 
other similar cause, unless he shall have reserved, 


_by the said instrument, a power to that effect; in 


which case he may revoke the said advancement. 

19. If the father or the mother shall haveen- 
tered into an agreement not to advance any one 
of their children, the said agreement shall there- 
after be binding; and if they should attempt the 
said advancement by any public instrument, the 
same shall be void and of non-effect. If, on the 
contrary, they shall promise the said advancement 
in consideration of marriage, or for other similar 
cause, the right to a third or a fifth shall be good 
at the decease of the parent, although no mention 
thereof shall have been made in the will. 

20. The said advancement being made during 
life, or at the point of death, shall be calculated 
upon the real value of the property at the time of 
the decease, and not at the time of making the 
same. 

21. All deeds of gift, or legacies, by the father 
or mother to their children or descendants, during 
life, or bequeathed by will, shall be reputed on 
account of the third or the fifth, although the 
same may not have been expressed. In conse- 
quence thereot, they may not bequeath a third or 
a fifth to any of the other children or descendants, 
which shall exceed the value of the said legacies, 
or gifts to the former. 

22. When any one shall die intestate, and with- 
out having empowered another to make a will for 
him, in the manner hereinbefore explained, if 
there be no legitimate children, or progenitors 
who may inherit, the relations by blood and kin- 
dred of the fourth degree shall inherit the whole 
of the property; observing that the nearest rela- 
tions shall inherit of right, and to the exclusion 
of those who may be further removed, unless the 
nearest relations shall be brothers of the deceased; 
in which case the children of the other brothers 
who shall have died previous to the decease of the 
person intestate, shall take a portion of the whole; 
that is to say, that if one brother, and three or 
four children of another brother, be living, the 
said children shall be entitled to an equal propor- 
tion of one-half of the property, and the brother, 
uncle of the said children, shall inherit the other 
half, by reason that the nephews succeed by rep- 
resentation of their father, and not in their own 
right. This rule shall be followed in the division 
of estates when there may be a greater or less 
number of heirs; the foregoing being intended 
for an example. 

23. If the deceased shall have neither progeni- 
tors nor descendants capable of inheriting, in the 
order explained in the preceding article, the King 
shall be his heir, and the property shall be vested 
in the treasury or royal chamber. 

24. Those who have not legitimate descendants 
may will in favor of their illegitimate children, 
although they may have progenitors. It must be 
understood, that by illegitimate children are meant 
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those born of a free girl, to whose marriage with | Assessors.— Assessors shall have also twoducats 
the father of the said children no legal impedi- | for each sitting in the city, and four for the coun- 
ment existed. Those children shall succeed in | try, either with or without commission. They 
their own right, to their mother, and shall inherit | shall charge one real per leaf for revising docu- 
the whole of her property, whether she may have | ments, according to the bulk of the same, to the 
died intestate, or otherwise, and shall have a pref- | circumstances of the case, and to what may be 
erence over the progenitors, in case she shall have | only a continuation of the usual business. 
no legitimate children, who would otherwise in-| Alcaid, §c.—The Alcaid Mayor Provincial, and 
herit, to the exclusion of the illegitimate children. | the officers of the Saint Hermandad, shall receive 
25. Illegitimate children of every description | the same fees as the other royal judges, for their 
shall incontestably succeed to their mother, if she | signatures and their sittings. 
have no legitimate children or descendants, even! Aegidors.—In causesof little importance, which 
to the exclusion of her father or other progenitors. , may be brought before the cabildo by appeal, two 
26. The father and mother having legitimate | regidors shall be appointed as commissioners, con- 
children or descendants, may not give, by way of : jointly with the judge who shall have pronounced 
maintenance, to their illegitimate children more ; the previous sentence. In all such cases they 
than the fifth part of their property; of which | shall receive the same fees as the judge for their 
proportion they may also dispose for the benefit | signatures and sittings. 
of their souls, or by a legacy to a stranger; ex-. The Alguazil Mayor.—In common executions 
cepting from the foregoing, the children of eccle- | against debtors, they shall require payment, and 
siastics, or monks, who cannot in any manner in- ‘if the same be not complied with within seventy- 
herit from their parents or kindred, nor pretend , two hours from the moment of the summons, the 
to anything possessed by them during their lives. : said debtors shall pay, besides the fees to the judge 
27. A son or daughter, while under the author- ' and the other officers of justice, the tenth to the 
ity of the father, being of competent age, that is | alguazil mayor, which is five miiled piasters for 
to say, the son ‘being fourteen, and the daughter | the first hundred piasters,and two and a half pias- 
being twelve, may will, in the same manner as if ters for every other hundred piasters; so that if 
they were emancipated from their parent, and: the execution be issued for three hundred piasters, 
may dispose of the third part of their property ` be shall take ten forthe tenth. He may not, how- 
acquired by succession, donation, or in any other ' ever, exact the same until the creditor be satisfied 
manner, unless derived from the father, who shall , in the sum for which the execution shall be given. 
inherit the remaining two-thirds, inthe same man-: Depositary General.—The Depositary General 
ner as the mother or other progenitor. shall take three per cent., on all sums in specie, 
sos : which may come into his possession by way of 


. : deposit, and the same for plate, jewels, or other 
ee wee gee her he cai plies i personal property which may be deposited with 


i him. 

_Judges.—For a signature containing the bap-: For real property, as houses, plantations, and 
tismal and family name of the judge, four reals | other property yielding revenue, he shall take five 
in piasters fortes of America, as also for the other | per cent. upon the said revenue, which shall be 
fees hereafter detailed. They shall put the afore- | his compensation for the management of said 
said signature to judgments. decrees, warrants, : property, for receiving the proceeds thereof, and 
titles, and despatches which they may deliver for į for rendering an account of the same to the tri- 
another tribunal. They shall exact but two reals bunal by whom he is appointed, whenever he 
in the same money for a signature containing ' shall be required thereto. He shall also take five 
their family name only, and the same for their per cent. upon the proceeds of the labor of all 


cipher, ; i slaves in his care, who may not be employed upon 
For a sitting of two hours and a half, in cases the estate. 
of inventories, seizures, assessments, public sales,; Whenever bonds or notes shall be deposited 


adjudications of real or personal property, procés- with him. he shall take five per cent. upon the 
verbaux, declarations, examinations, and other ‘sums which he may recover on account of the 
acts of Justice of whatsoever nature, two ducats, ` same. 

equal to twenty-two reals in milled piasters. For; Lawyers.—The fees of lawyers shali be settled 
affixing the seals, in cases of death, one ducat. If; by another lawyer whom the judge shall appoint; 
a longer time be necessary for the security of the and for every sitting their compensation shall be 
property, the fee may be augmented in proportion i the same as that of the judges and assessors. But 
to the time that shall be employed. For the open- : when they may be employed in examining docu- 
ing of a will, and the examination of the seven ments in order to assist at a court, they shall be 
witnesses, which should precede the opening of: paid separately. 

the. will; forty-eight reals; viz: forty-four for two: Scriveners—Scriveners shall have fifteen reals 
Sittings, and the other four for the signatures to ; for a sitting in the city, and thirty per diem when 
the two instruments, They shall receive four employed in the country. to be continued until 
ducats. per diem while employed in the country, | their return totheirown houses, and two reals for 
to continue until their return to their own houses; | each leaf of writing, and shall be furnished with 
they shalt be decently entertained, and shall be | a horse, and decently entertained. 

provided with a horse and other things necessary. i For the opening of a will, the examination of 
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the ‘seven witnesses, which should preclude the 
same, and legacies to the church, fifty-two reals. 

For a copy of a decree or a provision, one real. 

For anvact, two reals. Fora notification, cita- 
tion, or participation, two reals. - Fora declara- 
tion.in his own house, six reals; or, if elsewhere, 
eight reals; and two reals for each leaf of writ- 
ing, either in his own house or elsewhere. Fora 
despatch, two reals per leaf, and eight for the 
commencement and conclusion of the same. For 
each leaf of an exemplification of an act, one real 
and three quartilles, and one real for his signa- 
ture. For duplicates,- or. copies of documents 
drawn from his records, two reals per leaf. 

-For a bill of sale of slaves, twelve-reals. For 
a sale of personal property, which usually con- 
tains two leaves, two piasters; and if the same 
shall contain more on account of the conditions 
which the, parties may wish to be inserted, he 
may augment in proportion. Fora simple bond, 
eight reals; for a bond with mortgage, twelve 
reals;- and if there be several mortgages com- 
prised in the said bond, he shall be paid according 
to the labor and trouble he may have had in| 
drawing.up the same. For a receipt, eight reals. 
For an agreement, according to the number of 
leaves the same may contain; and if an examina- 
tion of documents be necessary, the same should 
be taken into consideration, and the charge should 
be at least doubled. 

For a will containing three or four sheets, four 
wasters, and augmented in proportion to the num- 
er of sheets. 

Recorder of Mortgages.—For a certificate of 
a house, plantation, or other real property, eight 
reals. For a certificate of a slave, from one to 
the number of eighteen, four reals; and from that 
number to one hundred, twelve reals for each 
certificate. For a certificate of a mortgage ona 
vessel, four reals. For recording in the book of 
mortgages, those given for the security of pay- 
ments, either for personal property, slaves, or ves- 
sels, four reals; and if ‘the same be of an unusual | 
length, eight reals; but when only a short note to | 
designate the page in which the mortgage is re- 
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corded be required, no charge shall be made. 

Attorneys—For an introductory demand, five 
reals. For assisting in the city at an inventory, 
sale, adjudication, or seizure, twelve reals ; for the 
same in the country, if employed a whole day, 
three’ piasters. If, however, the case requires 
much writing, they shall be paid according to the 
time that the lawyer may have been employed in 
drawing up the said case. 

Contador Judiciaire—For every five hours 
employed in preparing an account for settlement, 
four. ducats, making forty-four reals. observing 
that five hours shall be accounted a day; and out 
of the aforesaid sum he shall pay four reals to 
the scrivener for each sheet of twenty-five lines 
to a page. á 
‘. Assessor of Costs.—He shall be paid one quar- 
tille for each sheet of the documents contained 
inthe cause; the costs of which he shall assess. 
Four quartilles make a real. 

Appraisers of Personal Property, Slaves, and 


other effects—To the exchange broker, for the 
valuation of furniture, houses, slaves, merchan- 
dise, &c., eleven reals, notwithstanding the ap- 
praisement may require two hours and a half. 

Alarifs, Master Carpenters, and Assayers of 
Stlver.—Alarifs, master carpenters, masons, and 
joiners, shall have a ducat for every thousand 
piasters of the amount of the appraiscment; and 
if the same shall exceed four, six, or eight thou- 
sand, they shall not demand more than four 
dueats; but if they be employed in the country, 
andthe appraisement shall not amount to one 
thousand piasters, they shall have two ducats per 
diem during the time they may be employed, on 
account of the distance. If, however, one day 
only shall be necessary, although the appraise- 
ment shall amount to three or four thousand pias- 
ters, they shall be paid as if the same had been 
made in the city; but they shall be furnished 
with a horse, and shall be decently entertained. 
The assayer of silver shall have eleven reals for 
each appraisement, although the articles may be 
valuable, by reason that little time is required for 
that purpose. 

Appraisers of Land.—They shall have two 
ducats per diem, and the same when they shall 
value buildings of little conseqnence in the coun- 
try, woodland, and fields in grain. 

Surveyors.—Surveyors shall have three ducats 
per diem. $ 

Alguazils.—The Alguazils shall have four reals 
for a summons to appear, and for a demand of 
payment. They shall also receive the same sum 
for obtaining documents of every description. 
They shall have eight reals for arresting and con- 
ducting to prison. The sergeant, in this case, 
shall have the same. 

Jail Fees—The Alguazil Mayor. shall have 
twelve reals for every free person imprisoned, 
and eight reals for a slave. 

At New Orleans, the 25th November, 1769. 

DON ALEX. O’REILLY. 


Don Alexander O Reilly, Commander of Benfayau, 
of the order of Alcantara, Inspector General of In- 
antry, appointed, by special commission, Governor 
and Captuin-General of this Province of Louisiana. 


Divers complaints and. petitions which have 
been addressed to us by the inhabitants of Ope- 
lousas, Attakapas, Natchitoches, and other places 
of this Province, joined to the knowledge we 
have acquired of the local concerns, culture, and 
means of the inhabitants, by the visit which we 
have lately made to the Côte des Allemands, Côte 
des Acadiens, Iberville, and La Point Coupée, 
with the examination we have made of the re- 
ports of the inhabitants assembled, by our order, 
in each district, having convinced us that the 
tranquillity of the said inhabitants, and the pro- 
gress of culture required a new regulation, which 
should fix the extent of the grants of lands which 
shall hereafter be made, as well as the enclosures, 
cleared lands, roads, and bridges, which the in- 
habitants are bound to keep in repair, and point 
out the damage by cattle, for which the proprie- 
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tors shall be responsible. For these causes, and 
having nothing in view but the public good, and 
the happiness of every inhabitant, after having 
advised with persons well informed in these mat- 
ters, we have regulated all those objects in the 
following articles: 

1. There shall be granted to each newly-arrived 
family, who may wish to establish themselves on 
the borders of the river, six or eight arpents in 
front, (according to the means of the cultivator,) 
by forty arpents in depth; in order that they may 
have the benefit of the cypress wood, which is as 
necessary as useful to the inhabitants. 

2. The grantees established on the borders of 
the river shall be held bound to make, within the 
three first years of possession, mounds sufficient 
for the preservation of the land, and the ditches 
necessary to carry off the water. They shall, be- 
sides, keep the roads in good repair, of the width 
of at least forty feet between the inner ditch 
which runs along the mound, and the barrier, 
with bridges of twelve feet over the ditches which 
may cross the roads. The said grantees shall be 
held bound, within the said term of three years’ 
possession, to clear the whole front of their land 
to the depth of two arpents; and, in default of 
fulfilling those conditions, their lands shall revert 
to the King’s domain, to be granted anew, and 
the judge of each place shall be responsible to 
the Governor for the superintendence of this 
object. 

3. The said grants can neither be sold nor 
alienated by the proprietors, until after three 
years of possession, and until the abovementioned 
conditions shall have been entirely fulfilled. To 
guard against every evasion in this respect, the 
sales of the said lands cannot be made without a 
written permission from the Governor General, 
who will not grant it until, on strict inquiry, it 
shall be found that the conditions above explained 
have been duly executed. 

4. The points formed by lands on the Missis- 

sippi river, leaving in some places but little depth, 
there may be granted, in these cases, twelve ar- 
pents of front; and, on a supposition that these 
points should not be applied for by any inhabi- 
tant, they shall be distributed to the settlers near- 
est thereto, in order that the communication of 
the roads may not be interrupted. 
_ 5. If a tract belonging to minors should remain 
uncleared, and the mounds and roads should not 
be kept in repair, the judge of the quarter shall 
inquire into the cause thereof. If attributable to 
the guardian, he shall oblige him to conform 
promptly to this regulation ; but if arising from 
want of means in the minors, the judge, after 
having, by a verbal process, obtained proof there- 
of, shall report the same to the Governor General, 
to the end that the said land may be sold for the 
benefit of the minors, (a special favor, granted to 
minors only ;) but if no purchaser shall, within 
six months, be found, the said land shall be con- 
ceded gratis, 

6. Every inhabitant shall be held bound to en- 
close, within. three years, the whole front of his 
land which shall be cleared ; and for the remain- 


der of his enclosure he will agree with his neigh- 
bors, in proportion to his cleared land and his 
means. 

7. Cattle shall be permitted to go at large, from 
the eleventh of November, to the fifteenth of 
March of the year following; and at all other 
times the proprietor shall be responsible for the 
damages that his cattle may have done to his 
neighbors. He who may have suffered the dam- 
age shall complain to the judge of the district, 
who, after having satisfied himself of the truth 
thereof, shall name experienced men to estimate 
the value of the same, and shall then order re- 
muneration without delay. 

8. No grant in the Opelousas, Attakapas, and 
Natchitoches, shall exceed one league in front by 
one league in depth; but when the land granted 
shall not have that depth a league and a half in 
front by a league in depth may be granted. 

9. To obtain in the Opelousas, Attakapas, and 
Natchitoches, a grant of forty-two arpents in 
front by forty-two arpents in depth, the appli- 
cant must make it appear that he is possessor of 
one hundred head of tame cattle, some horses and 
sheep, and two slaves to look after them; a pro- 
portion which shall always be observed for the 
grants to be made in the said places, but none 
shall ever be made of greater extent than that de- 
clared in the preceding article. 

10. All cattle shall be branded by the proprie- 
tors; and those who shall not have branded them 
at the age of eighteen months cannot thereafter 
claim a property therein. 

11. Nothing being more injurious to the inhab- 
itants than strayed cattle, without the destruction 
of which tame cattle cannot increase, and the in- 
habitants will continue to labor under those evils 
of which they have often complained to us; and 
considering that the province is at present infested 
with stray cattle, we allow to the proprietors until 
the first day of July, of the next year, one thousand 
seven hundred and seventy-one, and no longer, to 
collect and kill, to their use, the said strayed cattle ; 
after which time they shall be considered wild, 
and may be killed by any person whomsoever, and 
no one shall oppose himseif thereto, or lay claim 
to a property therein. 

12. All grants shall be made in the name of the 
King, by the Governor General of the Province, 
who will, at the same time, appoint a surveyor to 
fix the bounds thereof, both in front and depth, in 
presence of the judge ordinary of the district, and 
of two adjoining settlers, who shall be present at 
the survey. The above-mentioned four persons 
shall sign the verbal process which shall be made 
thereof, and the surveyor shall make three copies 
of the same; one of which shall be deposited in 
the office of the serivener of the Government and 
cabildo, another shall be delivered to the Governor 
General, and the third to the proprietor, to be an- 
nexed to the titles of his grant. 

In pursuance of the powers which our lord the 
King (whom God preserve) has been pleased to 
confide to us, by his patent issued at Aranjuez, 
the 16th April, 1769, to establish in the military, 
the police, and in the administration of justice, 
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and. his finances, such regulation as should be con- 


ducive to.his service and the happiness of his sub-. 


jects:in this colony; with the reserve of His Ma- 
jesty’s good pleasure, we order and command the 
Governor, judges, cabildo, and all the inhabitants 
of this. Proyince, to conform punctually to all that 
is required by this regulation. 

Given at New Orleans, the 18th February, 1770. 


Regulation concerning the general police, the repairs of 
© ptidges, roads, and mounds, and the police of slaves; 
+. for the use of the commanders of posts and of coasts, 
xand the syndics of the Province of Louisiana. 

"Phe astonishing success which has attended cer- 
tain ‘designing, restless, and enthusiastic persons, 
and who certainly have nothing to lose, in dissem- 
inating injurious reports tending to produce an 
entire distrust between the Government and the in- 
habitants, which would infallibly plunge them into 
allthose atrocities which have desolated the French 
‘colonies, las induced us to digest a regulation ca- 
pable of re-establishing order, police, and tranquil- 
lity'‘throughout the province. 

In pursuance thereof, the Government will es- 
tablish within every three leagues, at farthest, a 
‘syndic chosen from amongst the most industrious 
and ‘respectable inhabitants of the district, who 
shall be changed in the month of January of every 
year, unless he may consent to be continued for 
‘the succeeding year, and whose functions shall be 
subordinate to the commander of the post, or of 
‘the coast, to whom he shall render a weekly ac- 
count of the occurrences in his district. 

a Functions of the syndics. 

«Every person who shall have acquired know- 
ledge of an unlawful attempt, either by being an 
eye-witness thereof, or from hearsay, shall be 
bound to give information thereof to the syndic 
of his district, and to require him to take the ne- 
cessary order thereon, pointing out to him the of- 
fender, the place, and those persons who may have 
knowledge of the same, under a penalty of six 
piasters, or even being punished to the extent of 
the law if his silence shall proceed from malice or 
connivance. Seditious discourses, or those tend- 
ing to alarm the public mind, shall also be reported 
to the syndic of the district in which they may be 
held, as attempts against the public tranquillity, 
under the penalty of one hundred piasters; and 
the syndic who shall not give an account of the 
same to the commandant or to the Government, 
shall incur the same penalty. Information being 
given, the syndic shall proceed toa verbal inquiry, 
accompanied by two respectable inhabitants, who 
shall assist him as witnesses. In the present case, 
the syndic shall have power to oblige the two per- 
sons who may be nearest at hand, to assist himas 
witnesses, under the penalty of four pilasters, and 
being considered unfriendly to good order. 

As the necessity of an inquiry into the offence 
may be urgent, and the syndic may be absent, or 
his residence at too great a distance, every indi- 
vidual shall in this case have a right to summon 
his two nearest neighbors to accompany him to 
the place where the offence may have been com- 


| 


mitted; and, in case of refusal, they shall incur 
the penalty aforesaid. The offender, being con- 
victed of the offence; shall be conducted to and 
accused before the syndic, who shall secure him 
and give information thereof, or send him to the 
commandant. 

Syndics are authorized to search plantations, 
houses, negro huts, &c., accompanied by two wit- 
nesses, when the case shall require it, and when 
the informer shall bind: himself to find therein 
the evidences of the truth of his information, and 
not otherwise; and if the informer shall fail in so 
doing, he alone’shall be responsible to the pro- 
prietor. : 

The syndics shall take cognizance. provision- 
ally and verbally, of all crimes and disorders, com- 
mitted within their districts, notwithstanding the 
offender shall belong to another district. 

The general police, and the security of the dis- 
trict, the repair of bridges, roads, and mounds, the 
general inspection of coasters, passengers, the 
provisions, maintenance, subordination, and po- 
lice of the negro camps, the security of horses, 
cattle, &c., shall be within the province of the 
syndics, who shall conform strictly to the articles 
herein contained in relation to those objects, 

Whenever the Government shall think it ex- 
pedient to convoke the syndics to a general meet- 
ing at the capitol, or toa private meeting at the 
residence of the commandant of the post, they 
shall be accompanied by two persons as evidences 
of the satisfaction of their district, upon which 
condition only they shall be entitled to take a part 
in the deliberations; but the evidences shall take 
no part therein, their duties being to observe that 
their syndic does not lose sight of the interest of 
the district. The syndics may not assemble the 
inhabitants of their district without the permis- 
sion of the commandant of the post, who shall 
not make opposition thereto without strong mo- 
tives, which he shall communicate to the Gov- 
ernment. All meetings consisting of more than 
eight inhabitants, for the purpose of treating of 
public affairs, is strictly prohibited; and the syn- 
dic is enjoined to give information thereof to the 
Government, under the penalty of being consid- 
ered a party thereto. 

In case a syndic shall incur any one of the 
penalties provided by this regulation, three indi- 
viduals shall join him for the purpose of convict- 
ing and denouncing him to the commandant of 
the post, who shall impose the penalty provided, 
and shall communicate the same to the Govern- 
ment. 

A syndic who, through negligence, or from mo- 
tives of humanity, shall dissemble a fault, or con- 
ceal it from the knowledge of the commandant, 
or shall join with him for that purpose, shall incur 
the penalty provided for the offender, for having 
abused the public confidence; and the Government 
reserves the care of punishing the commandant 
with still greater severity if he shall be a party 
thereto. 

The commandants of posts, or of the coasts, 
shall deliver to the Government, the first of De- 
cember in each year, a list of the inhabitants in 
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their opinion the most suitable to be elected syn- | law, under penalty of the presidio; and the syn- 
dics for the following year; observing that their | dics shall arrest those who may wear them. 

respective distances from each other must not ex- The syndics shall be acquainted with the brand 
ceed three leagues, and on which account they | or marks on the animals of their district, and shall 
shall mention the situation of their plantations; | cause those to be taken up which shall be found 
and observing, likewise, that there be some on | without the mark of the proprietor, or with ano- 
both sides of the river, as also in the place of | therstrange mark; inthis lastcase they shall inform 
residence of the said commandant or adjacent | the commandant thereof, who shall communicate 
thereto. ; the same to the other syndics, to the end that the 

The first day of January, the new syndic, elect- | proprietor may be acquainted therewith. 


ed by the Government, shall enter upon the du- 
tiesof their office, previously receiving, in presence 
of the commandant, this regulation, and the other 


Any person convicted of having detained, stolen, 
or killed any kind of tame animal which shall not 
belong to him, without having given information 


instructions relative to their employment, from | thereof to the syndic of his district, shall be sen- 


the hands of the syndic of the preceding year. 


tenced to return the same, if alive, and to a fine 


The persons of the syndies shall be respected by | equal to one-half the value thereof; one-third of 
the public; and whosoever shall dare to insult, | which shall go to the use of the proprietor, another 
Pape ar Hen, or Grobe fe orm an f de he raal acne ay the come nas eek 
orieit ior pilasters ior the wo rst-mentione to de ray the expenses o e courts an prison o 
offences. and one hundred for the third ; applicable | the district ; or, if the animal be dead, he shall pay 
one-half to the royal treasury, and the other half | four times the value thereof, which shall be ap- 
to defray the expenses of the prison and courts of | plied as aforesaid. 
the district. It is absolutely forbidden, under the same pen- 

Assaults shall be punished to the extent of the | alty, to shoot at any tame animals without per- 
laws, when committed on those who are charged | mission of the syndic, who shall not grant the 
with the execution of them. same without the knowledge of the command- 

Ss ant, and then only when the cattle are known to 
be strayed and ravaging the grain fields. 

-All coasters and travellers shall exhibit their | The turning out of cattle is forbidden from the 
passports, and reply to the questions which may {15th of March, to the 15th of November; if, how- 
be put to them by the syndic of the district, who | ever, the inhabitants of a district shall unani- 
shall require the same, and shall make himself | mously agree to prolong the time, the syndic may, 
known, by declaring his family name. | with the knowledge of the commandant, depart 

The passport shall specify the number of horses | from this article ; inall other cases. itshall beoption- 
conducted by the traveller, and all articles for sale al with the inhabitant either to kill the tame ani- 


General Police. 


on board the coaster, as also the number of the 
crew, who shall be persons known, and for whose 
conduct the master shall be responsible. 
who shall be found with an unusual number of 
horses, cattle, or quantity of merchandise, shall be 


mals found in his grain fields, in presence of two 
witnesses, or to be indemnified for the damages, by 


Those | the award of two or three capable persons, one 


of whom shall be named by himself, another by 
the proprietor of the animal, and the third by the 


arrested by the syndic of the district, and sent to | syndic, in case the two first shall be divided in 


the commandant of the post or of the coast, who 
shall give information thereof to Government. 
A passenger that may be necessitated tochange 


opinion; observing that the award shall be made 
upon the supposed value of the grain when arrived 
at maturity, and that the animal shall be returned 


horses, to purchase others, or cattle, merchandise, | to the proprietor thereof. 
&c., should have the same endorsed on his passport} Every proprietor having an exclusive right to 
by the syndic of the district in which the said ex- | the enjoyment of his property, none other shall fish, 
change or purchases may have been made. hunt, or go within his enclosures, without his per- 
A coaster who shall during his voyage leaveany | mission, under the penalty of restitution of game, 
of his crew on shore, or take others on board, must | fish, &c., and of a fine of four piasters, applicable 
have an endorsement to that effect made on his| one-half to the expenses of the courts and prison 
passport. Every person found without a passport | of the post, and the other half to the royal treasury, 
shall be arrested by the syndic, examined, and de- | to be imposed by the syndic of the place; and, in 
livered to the commandant of the post. case of repetition, the same shall be doubled, 
Every traveller, coaster, &c., previous to circu- | trebled, &c. 
lating any news of importance. shall make a rela-| The syndic shall be entitled to command the 
tion thereof to the syndic of the district, who shall | patroles of his district when the case shall require 
require his name, and shall permit him to divulge | 1t, and with the knowledge of the commandant ; 
the same, or shall forbid him if the circulation | no one shall refuse to serve in his turn under a 
thereof would beinjurious to the public tranquility į penalty of six piasters, applicable one-half to the 
or-the good of the State, and shall render an ac- person who shall have taken his place, and the 
count thereof to Government, previously holding | other half to the royal treasury; and whosoever 
the said traveller or coaster responsible for the | shall refuse to conduct a prisoner from one planta- 
result. a | tion to another on his way to the residence of the 
Pocket pistols, poignards, large knives, sword | commandant of the post, shall incur the same 
canes, and other similar weapons, are forbidden by | penalty, which shall be disposed of as aforesaid. 
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_ For-the more speedy execution of justice, the 
syndics shall take cognizance, in the first instance, 
of all matters in dispute the amount of which 
shall.not exceed ten piasters; all others shall be 
prought before the commandant of the post, who 
may not give judgment for more than fifty pias- 
ters, and shall refer those exceeding that amount 
to.the Government, by reason that the law re- 
quires.that they shall not.be decided without the 
advice of an assessor or a lawyer. 

. At. every. post not provided with a prison the 
commandant shall call a.meeting of the syndics, at 
which he shall preside, for the purpose of select- 
ing a.plan for the building ; which, being adopted 
` -py a. majority of the meeting, shall be published 
- and posted up during nine days; after which they 
’ shall proceed. to the erection of a prison propor- 

fionate to the population of the place, the expenses 

-of which shall, be defrayed by the inhabitants, ac- 

cording to, their means. ; 

"The prison-of the post shall always be situated 

near the residence of the commandant, that he 

may provide for. the maintenance thereof, as also 
that of the prisoners insolvent; to whieh objects 

a part of the fines imposed on the infringers of 

this regulation is appropriated. The command- 

ants shall, in the months of July and January, 
account to the Government for the fines they have 
received, and shall at the said times pay into the 

‘Royal treasury the amounts applicable thereto. 

As the dissemination of false reports on the 
coasts is one of the most efficacious means resort- 
ed to by the disturbers of the public tranquillity 
to obtain proselytes, it would be proper that the 
syndics should subscribe for the Moniteur, from 
which. they would obtain correct information 
upon the events of the day, and should communi- 
cate the same to the inhabitants of their district. 

It would not be less useful, that, whenever any 
doubt should arise in the public mind upon the 
propriety of any proceeding of the Government, 
the syndics should give information thereof to the 
commandant of the post, who would communi- 
cate the same to the Government of the province, 


whose reply would satisfy all. those possessed of 


integrity and zeal for the public welfare. 
Bridges, Roads, and Mounds. 


The keeping in repair of bridges, roads, and 
mounds being indispensable for the facility of 
transportation, for the convenience.of the inhabi- 
tants and travellers, and for the preservation of 
the fruits of the earth, the syndics shall direct 
their whole attention to that object, with an im- 
partiality and firmness proof against all reproach 
and worldly considerations. 

Now, inasmuch as experience has demonstrated 
that the greater part, fearful of reproach and of 
making themselves enemies, have hitherto neg- 
lected an object so essential, and have confined 
thernselves at most to communicating to the Goy- 
ernment the negligences of certain inhabitants, 
every syndic who shall be convicted of having 
neglected to proceed against those, inhabitants 
who. shall refuse immediately to repair their 
bridges, roads, and mounds, in conformity to the 


present regulation, shall himself be condemned to 
make the repairs aforesaid, and shall be responsi- 
ble for the accidents which may result from his 
negligence. 

The syndics, accompanied by the commandant 
of the posts and their witness, shall, in the month 
of July, make a strict examination of all the 
mounds and roads in their district; shall direct 
the repairs which each inhabitant is bound to 
make, of which they, as well as the commandant, 
shall keep an account; and shall notify the inter- 
ested that those who shall not have complied with 
their directions previous to their second visit in 
December, (in which they shall also be accompa- 
nied by the commandant and the same witnesses, ) 
shall be obliged to pay for the labor and food of 
the negroes of the district who shall be employed 
for that purpose, by order of and under the inspec- 
tion of the syndic, besides the fine of one hundred 
piasters hereinbefore mentioned. The. syndics 
shall require from the inhabitants that their ne- 
groes be employed on Sundays for the purpose 
above mentioned, and they may not refuse in con- 
sideration that the price of their labor shall be 
faithfully paid to the negroes.. So soon as a gap 
shall be perceived, the syndic of the district shall 
issue orders to the inhabitants of his district to fur- 
nish the number of negroes which he may think 
necessary, in proportion to their means, without 
waiting for the orders of the commandant or of 
the Governor. Whoever shall refuse shall be 
responsible for the ravages occasioned by the wa- 
ters, which might have been stopped if immediate 
assistance had been given, and shall besides incur 
the before-mentioned fine of one hundred piasters 
for disobedience. If the negroes of the district are 
insufficient, the syndic shall give immediate in- 
formation thereof to the Governor or the com- 
mandant, who shall issue orders to the inhabitants 
who might be incommoded by the waters to fur- 
nish negroes, in proportion to their means, ; 

The labor and food of the negroes employed in 
stopping a gap shall be paid by the proprietor of 
the land, at the rate of four escalins* per day, and 
one escalin for food. 

Holes between the mounds and the river shall 
be carefully stopped at low water, and filled up 
by a talus. The drains shall be as far removed as 
the nature of the ground will permit from the 
foot of the mound, which they would totally 
weaken, and would expose to be undermined by 
the quantity of crawfish which frequent them. 

Ali horses, mules, cows, steers, and hogs, found 
on the mounds withouta conductor, shall be taken 
up by the proprietor of the mound, and delivered 
to the syndic, who shall not return the same to 
the owner, without exacting a fine equal to one 
half the value thereof, applicable one-third to the 
proprietor of the mound, another third to the 
Royal treasury, and the remainder to the expenses 
of the courts and prison of the district. The ap- 
praisement shall be made by two or three capable 
persons, one of whom shall be appointed by the 
owner of the animal, another by the proprietor of 


* Eleven escalins make one dollar. 
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the mound, and, if those two are divided in opin- 
ion, a third shall be appointed by the syndic. 


Police of Slaves. 


- The disastrous events proceeding from the pres- 
ent war should, with redoubled force, impress 
upon the minds of the inhabitants the necessity of 
attention to their slaves, and of keeping them in 
that state of content and subordination which 
would alienate them from the wish of acquiring 
a freedom which has cost so much blood to those 
of St. Domingo. To prevent, on the one hand, 
that excessive indulgence with which the slaves 
of some plantations are treated, introducing in- 
subordination and insolence, and thereby exhibit- 
ing a bad example to the others ; and, on the other, 
to provide against the hardships and inhumanity 
‘of some masters of little reflection, who, infring- 
ing the first law, that of nature, expose their 
slaves to the influence of despair ; the command- 
ants and syndics are required to direct their whole 
attention to the internal police of the plantations, 
and to cause the following directions to be strictly 
observed, under the penalty of personal responsi- 
bility to the Government, and of incurring the 
reproaches of both their own consciences and of 
the public, if, by an ill-placed complaisance or 
neglect, their country should hereafter be exposed 
to the disasters which have ruined the French 
colonies : 

Every slave shall punctually receive the barrel 
of corn allowed by the usage of the colony, and 
which quantity is voluntarily augmented by the 
greater part of their masters. 

The syndics shall take measures to induce the 
planters of their district to allow their negroes a 
portion of their waste lands, by which they will 
not only add to their comforts, but increase the 
productions of the province, and that time will be 
usefully employed which would otherwise be de- 
voted to libertinism. 

Every slave shall be allowed half an hour for 
breakfast, and two hours for dinner; their labor 
shall commence at break of day, and cease at the 
approach of night. Sundays shall be the privi- 
lege of the slaves, but their masters may require 
their labor at harvest, &c., on paying them four 
escalins per diem. 

The slaves who have not a portion of waste 
lands shall receive punctually from their master 
a shirt and trowsers of linen for the Summer, and 
a great-coat and trowsers of wool for the Winter. 
~ No person shall cause to be given at once, more 
than thirty lashes to his slave, under the penalty 
of fifty piasters; but the same may be repeated, 
if necessary, after an interval of one day. 

It is permitted to shoot at an armed runaway 
negro who shall refuse to stop when required, or 
who. cannot otherwise be taken, even if he be not 
armed; ata negro who shall dare to defend him- 
self against his master or overseer ; and, lastly, at 
those who shall secretly enter a plantation with 
intent to steal. 

Whosever shall kill a slave, except in one of 
the cases before mentioned, shall be punished to 
the extent of the law; and if he shall only wound 


him, he shail be punished according to the cir- 
cumstances of the case, and shall, besides, allow 
the slave to seek another master; no one being 
permitted to dispose of the life of a man at his 
pleasure: as, for example, when a slave, threaten- 
ed with thirty lashes, shall fly before his master, 
he is not yet guilty of any crime, and very often 
has no other intention than to gain time to soften 
his master, or to implore the pity of some inter- 
cessor. With what shadow of justice could the 
law permit a master, transported with passion, to 
kill or wound this unfortunate, solely for endeav- 
ing to escape a rigorous chastisement ? Intrigues, 
plots of escape, &c., arising in general from the 
negroes of one plantation frequenting those of 
another, the inhabitants are forbidden, under the 
penalty of ten piasters, to allow any concourse or 
resort of negroes to their plantations for the pur- 
pose of dancing, &c.; and the amusements of 
their own slaves, which shall be allowed only on 
Sundays, shall terminate always before night. 

A slave shall not pass the bounds of his master’s 
land, without his permission in writing, under the 
penalty of twenty lashes. 

To prevent those disputes and animosities occa- 
sioned by the slaves of one planter being chastised 
by another, no person shall be allowed to punish 
a negro not belonging to him, without the con- 
sent of his master, or the syndic of the district, 
under the penalty of thirty piasters. 

Every slave arrested without a permission or 
passport shall be sent to the syndic, who shall 
order that he be punished and returned to his 
master. If the residence of the syndic be too 
remote, the person who may have arrested the 
slave shall give information thereof, in writing. to 
ihe syndic, requesting permission to punish him, 
and shall conform to the tenor of his reply; after 
which the slave shall be returned to his master. 

A slave who shall ride the horse of his master, 
or any other person, without permission, shall be 
punished with thirty lashes during two days; that 
is to say, with an interval of one day. 

Slaves are not permitted to be proprietors of 
horses, under the penalty of the confiscation there- 
of, one half to the use of the treasury, and the 
other half to defray the expenses of the courts and 
prison; and the master who shall tolerate the 
same shall incur a fine of four piasters for each 
horse. 

Fire-arms are prohibited to slaves. as also pow- 
der, ball, and lead, under the penalty of thirty 
lashes during three days, and confiscation thereof, 
one half to the Royal treasury, and the other half 
to defray the expenses of the courts and prison. 

An inhabitant may not have more than two 
hunters; and he shall oblige them to deliver up 
their arms and ammunition on their return from 
the chase, under the penalty of fifty piasters if his 
hunter shall be arrested without a passport, or if 
his arms and ammunition be found In the camp. 

Slaves may not sell anything without the per- 
mission of their master, not even the productions 
of the waste lands allowed them, under pain of 
twenty-five lashes, and a fine of double the value 
of the thing sold ; and the white person who shall 
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have purchased the same shall incur the forfeit- 
ure thereof, and shall be brought before the syndic. 
“No white person, negro, or free mulatto, shall 
be:allowed entrance into a°camp without the per- 
mission of the master, nor to sell anything to the 
slaves on the borders: of the river, under pain of 
being arrested by the proprietor of the plantation, 
‘and.transported with all his merchandise to the 
residence of the syndic, who shall examine his 
‘passport and. merchandise, and shall sentence him 
to a. fine of fifteen piasters; and if he have not 
money sufficient to discharge the same, he shall 
‘þe'confined fifteen days in the prison of the post, 
,or-be at the disposal of the commandant. 
> -Rum, fire-arms, and ammunition, shall be seized | 
‘when’ in possession of coasters, by the syndic, and 
‘delivered to the commandant, who shall sell the 
same at public auction for the use of the Royal 
treasury, and to defray the expenses of the courts 
and the prison. 
. Lhe syndic shall, from time to time, visit the 
negro camps in his district, both by night and by 
day, and shall punish with thirty lashes the slaves 
belonging ‘to other plantations, who shall be found 
therein without the permission of both masters. 
‘White persons, free negroes, and mulattoes, shall 
be sent to the commandant of the post, who shall 
punish them with fifteen days’ imprisonment. 
«When an inhabitant shall be informed that 
there are runaway negrocs in a certain place, he 
shall give notice thereof to the syndic, who shall 
have.authority to assembleas many as fifteen arm- 
‘ed inhabitants, without the permission of the com- 
mandant, for the purpose of arresting them; but 
he shall immediately after give notice thereof to 
the commandant. Patroles, or other military pro- | 
ceedings, may not be had without the permission 
of the syndic, under the penalty of twenty pias- 
ters. 
~ A slave may not complain to the Government, 
without having previously made his complaint to 
the syndic of the district and to the commandant, 
under pain of thirty lashes upom the public square; 
but the said persons shall be obliged to receive his 
complaint, and to grant him strict justice. 
‘Whosoever shall shoot at a slave shall be obliged 
to give notice thereof to the syndic within four 
hours, under the pevalty of fifty piasters, applica- 
ble one half to the Royal treasury; and the other 
half to defray the expenses of the prison and of 
the post; the syndic shall advise the commandant 
of the circumstances within twenty-four hours, 
and the last mentioned shall give information 
thereof to the Government within a like term, 
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under the penalty of fifty piasters, to be incurred 
by the syndic or commandant, if either shall fail 
therein. 

As there are plantations the masters of which 
are mostly absent, the syndic shall attend thereto, 
and shall charge some inhabitant with the care of 
the slaves, and to make the necessary visits both 
by night and by day; such cases excepted, no per- 
son shall have authority to visit plantations, gra- 
naries, negro camps, dwelling-houses, or. huts, of 
whites, negroes, mulattoes, or mestives, without 
permission in writing from the syndic of the dis- 
trict; by reason that all property is sacred, and 
every house an asylum, which the authority of 
the law can only enter for the public advantage. 

Free people of color, enjoying by law the same 
advantages with the other members of the nation 
with which they are incorporated, may not be 
molested in the possession of their property, in- 
jured, or ill-treated, under the penalties provided 
by law for the safety and security of the property 
of white persons. 

The syndies and commandants of posts shall 
be watchful of their conduct, and shall require 
that deference and attention which is due from 
them to the members of that society whom they 
formerly served, and which has admitted them to 
its bosom. The syndies shall not tolerate an 
want of attention to the whites, but shall deliver 
them over to the commandant of the post, who 
shall punish them with imprisonment, but never 
by the lash, or by any other corporeal punish- 
ment. 

The syndics shall also observe that all free peo- 
ple of color labor either in the field, or at some 
trade within their district, and shall send the in- 
dolent and vagabonds to the commandant of the 
post, who shall fix them at the capital, where they 
shall be employed upon the King’s buildings, and 
other public works. 

In case a syndic shall be sick, or obliged to be 
absent from the district, he sha!l commit the du- 
ties of his office to a respectable inhabitant, and 
shall give notice thereof to the commandant of 
the post. 

All fines herein specified shall be equally divid- 
ed, and applied to the Royal treasury, and to de- 
fray the expenses of the courts and prison of the 
post. Those persons who may be insolvent shall 
remain in prison as many days as there shall be 
piasters composing their debt. 


BARON DE CARONDELET. 
New OrLEaNs, June 1, 1795. 
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No. 2.—Census of Louisiana in the year 1785. 


Districts. Whites. Mo cole | Slaves. Total. 
See i 
alize to the cit a | 387 67 | 1,664 | 2,118 
yal Giese h > ; - : - 2,826 563 | esi | 5028 
St. Bernardo - - - - = - | 584 2 = 586 
Bayou St. Jean - - - - - - 91 14 _ 573 _ 678 
Costa de Chapitoulas - - - - - | 1,128 263 5,645 | 7,036 
First German Coast - - - - - 561 69 1,273 | 1,903 
Second German Coast - - - - - 71d 5 581 | 1,300 
Catahanose - - - - - - 912 18 402 | 1,332 
Fourche - - - - - - = 333 - 273 606 
Valenzuela - - - - - - 306 - 46 352 
Iberville - - - - - - - 451 - 222 673 
Galveztown - - - - - 237 - 5 242 
Baton Rouge and Manchae - - - - | 68 2 | 100 | 170 
Pointe Coupée - - - - - 482 4 1,035 į 1,521 
Attakapas and Opelousas - - - - 1,204 22 1,182 ; 2,408 
Ouachita - - - - - - 198 - 9 i 207 
Avoyelles ` - - - - - - 149 138 TE 287 
Rapides - - -= - - - - 63 - 25 8s 
Naichitsehes a - = - - - 404 8 344 756 
Arkansas - - - - - - 148 j- 31 17 | 196 
Tllinois - - - es : z : 1,139 18 434 | 1,591 
Natchez - - - - - - - | 1,121 ~ 438 1,559 
Mobile and Tombigbee- = - = - = 325 51 | 461 | = ‘837 
Pesscola = CCC | 23 | 18 |- 596 
| 14215 1,303 | 16,544 | 32,062 
i | : 
No. 3.—Island of New Orleans and adjacent settlements. 
| Whites. | Blacks. Militia. 
i 
L The island of New Orleans, with the opposite margin and settlements 
adjacent, computed at - - - - - - - - 7 25,000 25,000 5,000 
2. The west margin, from Manchac, inéluding Point ‘Coupee; and ex- 
tending to the Red river - - - 4,000 5,000 800 
3 Attakapas, along the seacoast, between the delta of the Mississippi and i 
the western boundary -~ - - - - 1,600 2,000 | 350 
4, Opelousas, on the north of Attakapas - `- $ = š 3,750 | 3,500 | 750 
5. Red river, inciuding bayou Beuf, Avoyelles, Rapides, and Natchito- ! 
ches, (the two first bounding on Opelousas) - - 8  - 5,000 3,000 | 1,000 
6. Ouachita river, (falling into the Red river from the north) - - 1,200 100 | 300 
7. Concord, a settlement on the margin of the river, opposite- to Natchez 200 70 | 40 
8. Arkansas river - - - - z - s š 600 150 
9. New Madrid, and vidnity - - a < ė Š z < 1,750 50 350 
10. Illinois and Missouri - - - a 7 S e A x 4,000 570 1,000 
Total oe = = + e o = 47,150 39,220 9,740 
Nortr.—The settlements of Baton Rouge and New Feliciana, on the east 
side of the river, lying between the line of demarcation, lat. 31°, and 
the Iberville, including some establishments on the river Amite, &c, i 
contain ~~ ee 3,000 | 600 | 600 
50,150 | 39,820 | 10,340 


| 
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No. 4.—Census of the districts or posts of Louisiana and West Florida. 


Names and situation of the posts or districts. 


Balize to New Orleans - š - z 
San Bernardo, or Terre au Bæufs, on a creek running from the English 
Turn, east, to the.sea and Lake Borgne 
City of New Orleans and suburbs, as per 
Bayou 
train 5 
Coast of Chapitoulas, or along the banks of the Mississippi, six leagues 
upwards - z z 
First German Coast, from six to ten leagues upwards, on both banks - 
Second German Coast, from ten leagues, and ending at sixteen do. 
Catahanose, or First Acadian Coast, commencing at sixteen leagues 
above the city, and ending at twenty-three, on both banks 
Fourche, or second Acadian Coast, from twenty-three to thirty leagues 
above town - - - - 
Valenzuela, or settlements on the Basin de la Fourche, running from 
the west side of the Mississippi to the sea, and called in old maps the 
Fourche, or Rivière des Chilimachas - - - - 
Iberville parish, commencing at about thirty leagues from Orleans, 
ending at the river of the same name - - - 
Galveztown, situated on the river Iberville, between the Mississippi and 
Lake Maurepas, opposite the mouth of the Amite 
Government of Baton Rouge, including all the settlements between 
the Iberville and the line of demarcation - - 
Pointe Coupéeand False river behind it, fifty leagues from Orleans, on 
the west side of the Mississippi - 

Attakapas, on the rivers Teche an 
Mississippi, and near the sea - 
Opelousas, adjoining to, and to the northeast of the foregoing - 
Quachita, on the river of the same name, or upper part of the Black 

river, which empties into the river Rouge - - 
Avoyelles, on the Red river, about leagues from the Mississippi - 
Rapides on the Red river, about — leagues higher up 
Natchitoches on the Red river, about seventy-five leagues from the 
Mississippi = - 
Concord, an infant settlem 
Natchez 
Arkansas, on the river of the same name, about twelve leagues 
mouth - g 
Spanish Illinois, or Upper 
Madrid, to the Missouri, 


detail No. 1 - 
St. Jean and Chantilly, between the city and Lake Pontchar- 


and 


d Vermilion, &c. to the west of the 


ent on the banks of the Mississippi, opposite 


from its 


Louisiana, from La Petite Prairie, near New 
inelusive, as per detail No. 2 


Mobile, and country between it and Orleans, and borders of Lake Pont- | 


chartrain 
Pensacola, exclusive of the garr 


ison, not exceeding 


2 
Ee 
2 ao 
= v 
E= g ty 
Elm? 
3,948 1,335 
688} 113 
883 21 
1,382) - 
677 ~ 
1,797) - 
658 13 
213 8 
958 16 
54 ~ 
859 58 
1,646 - 
336) 2 
584 - 
785, = 
Unk’n, 
335 5 
4,948) 197 
21,244) 1,768 


é | a3 
> as 
s | 3 
N E 
- | 2,388 
- 661 
2,773| 8,056 
- 489 
~ | 1444 
1,620] 2,421 
1,046} 1,950 
818} 2,200 
464) 1,141 
267| 2,064 
386| 1,057 
26) 247 
539| 1,513 
1,603| 2,150 
530| 1,447 
808} 2,454 
- 361 
94| 432 
169| 753 
846| 1,631 
48| 388 
883| 6,028 
= 800 
- 300 


12,920] 42,375 


Memoranpum.—This census is taken from 
ulation being underrated. From some p 


the latest returns, but is manifestly incorrect—the pop- 
laces there have been no returns for the last seven years ; and, 


from those made this year, it is easy to see that certain causes induced the inhabitants to give in 


short returns of their slaves and of their own numbers. 
that the population at present considerably exceeds fifty thousand souls. 


The Spanish Government is fully persuaded 
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No. 6.—Census of the city of New Orleans, exclusive of seamen and the garrison. 


. | Free people 


Date.” Quarters. Whites. of color. Slaves. Total. 
1903, | First quarter =- - - - - - = 745 203 546 1,494 
: Second quarter - - - - - - - 891 -~ 951 1,842 
Third quarter -0 - - - - = - 722 187 579 2,088 
Fourth quarter ``- - - - - - - 440 219 225 384 
J|- Suburb of St. Charles - x - - - ~ 70 - 170 240 
Suburb of St. Louis -- - - = « = 380 126 302 808 
3,248 1,335 2,773 7,356 
Whole number of persons not domiciliated - = - 700 í ; "700 

3,948 1,335 2,773 


| 8,056 


- N. B. This census appedrs to be incorrect, as, by some unaccountable mistake, the number of free people of 
color in the second quarter is not included; and, on the whole, the population is thought to be underrated. 


1 “APPEALS TO THE SUPREME COURT. 


i [Communicated to the House, Dec. 29, 1803.] 


Mr. BoyLe, from the committee to. whom was 

referred a resolution directing an inquiry into the 
expediency of vesting the powers usually exercised 
by a'court of equity in the judges of the United 
States; within the Indiana and other Territories, 
and also into the expediency of allowing writs of 
error and appeals from the judgments and decrees 
of said judges to the Supreme Court of the Uni- 
ted States, made the following report: 
. The courts without equitable jurisdiction will in- 
evitably;in some instances, become the instruments 
of iniquity, instead of the administrators of jus- 
tice. Fraud, accident, and hardship, ingredients 
in many of those transactions of human life, 
which constitute the basis of litigation; entrench- 
ed within legal forms and veiled with specious, 
but deceitful appearances, are many times not 
within the reach of a tribunal, vested with com- 
mon law powers only. To develop, and re- 
lieve against them, an equitable jurisdiction is 
necessary. It may be proper also to observe, that 
persons may avail themselves of the powers of a 
court of equity to obtain more complete relief, by 
coercing the specific execution of contracts fairly 
made, and rescinding those that are bottomed 
upon deceit, than a court of law is competent to 
grant; add to that, trusts, which frequently be- 
eome sources of forensic controversy, are matters 
properly cognizable in courts of equitable juris- 
diction. - 

The committee, therefore, have agreed respect- 
fully to submit to the consideration of the House 
the following resolution: 

Resolved, That it is expedient to vest the powers 
usually exercised by a court of equity in the judges of 
the United States in the Indiana and other Territories. 


As ta the second matter referred to them for 
their inquiry, the committee beg leave to observe, 
that the attainment of a uniformity of decision in 
any section of country subject to the same Jaws 
and usages, is one of the principal objects of the 
institution of a Supreme Court, with appellate 
jurisdiction. Where there are many courts dis- 
persed over a country, though subject to the same 
laws and usages, yet, without one common tribu- 
nal, which shall have power to revise and correct 
the judgments and decrees of the inferior courts, 
their decisions will be various and contradictory. 
But to attain this uniformity of decision in each 
Territorial Government, it is not necessary to 
allow writs of error or appeals to the Supreme 
Court of the United States, because each Terri- 
tory has a supreme court (relatively speaking) 
within itself, which is composed of three judges 
and has, or may have, appellate jurisdiction over 
all others erected in the Territory, whereby it 
may preserve that uniform rule of decision so 
desirable. 

Correctness, or propriety of decision, is the only 
other object the attainment of which can be aided © 
by allowing writs of error and appeals from the 
Territorial courts to the Supreme Court of the 
United States. The committee are not informed, 
nor do they believe, that there is any unusual 
want of confidence in the courts of the Territories. 
They are aware that hardship and injustice 
will result to individuals in some instances from 
the erroneous decisions of those courts, but it has 
not occurred to them that an appeal will insure 
infallible relief. Iafallibility is not the attribute 
of any earthly tribunal. So vast is the distance 
from the Territorial courts to the Supreme Court 
of the United States, that the mischief resulting 
from the necessary delay, expense, and inconvee 
nience of prosecuting or defending writs of error 
and appeals cannot, in the opinion of the commit- 
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tee, be compensated by any advantage to be de- 


or slaves, should deliver to the assessor within 
rived from the revision of the courts of the Ter- 


whose assessment district they resided, separate 
ritories by the Supreme Court of the United | written lists specifying such houses, lands, and 
States. | slaves, owned by them respectively in each and 
It is obvious to those who have had an oppor- | every assessment district of the State, or of any 
tunity of observing the spirit which often prevails | other State, and designating the State, county, 
with litigants, that the right of appeal would | parish, township or town where the property laid, 
sometimes be made use of as an instrument of the quantity of land, name of the owner, &c, 
vexation and oppression, where the distance is so | And it was further provided, by the 12th section 
great from the inferior to the superior court. of the same act, that all lists of property, taken 
” The committee, therefore, upon the second mat- | with reference to any other. assessment district 
ter referred to them, agree to submit the following | than that in which the owner or possessor resided, 
resolution: Í should be immediately transmitted to the com- 
. Resolved, That it is inexpedient to allow writs of | missioner superintending the district, and from 
error and appeals from the judgments and decrees of | him to the principal assessor of the district within 
the courts of the Indiana and other Territories to the | which such property was situated. 
Supreme Court of the United States. From thence it appears that, except in the case 
| of sickness, or absence from his assessment district 
at the time fixed for delivering the lists, the un- 
certainty of the descriptions of lands is princi- 
pally chargeable to the neglect of the owner him- 
self, whose duty it was to prepare and deliver 
correct and descriptive lists of his property either 
lying in his own or any other assessment district. 
For it was only in the case when no such list 
tax within the United States.” had, in the manner provided by the act, been 
so transmitted tó the principal assessor of a district, 


NOVEMBER 12, 1803. | i 
Simei am Metieted by the. Committee. of) that it became the duty of the assessor of such 


DIRECT TAX. 
[Communicated, to the House, Dec. 22, 1803.] 


Documents accompanying “A bill further to amend | 
the act, entitled ‘An act to lay and collect a direct 


4 


Ways and Means to submit the enclosed petition } 
to you, and to request such observations upon it ! 
as you may deem material. I have the honor to | 


district to prepare themselves. in conformity with 


the section of the act, lists of houses, lands, and 
slaves, situated in the district, and not owned or 
possessed by any person residing within the same. 


be, &c. JOHN RANDOLPH. | In that case, the assessors must have prepared 


Hon. AEREE PE Ty | the lists and described the lands in the best man- 
ecretary of the Treasury. f ae they could the information they were 
aa able toobtain. In many instances, they may have 
Treasury DEPARTMENT, Dec. 5,1803. | mistaken the names of ihe owners, and when the 
< Sır: Thave the honor toreturn the petition of a Owners were altogether unknown they have desig- 
number of owners of unoccupied lands in the ‘nated the land only hy the number of the lot and 
State of New York, together with remarks there- | by the name of the township or original patent. 
on, in which the propriety of some further mod- | And it cannot be doubted that, either from want 
ifieations of the laws laying a direct tax is sub- | of information or from other causes, many vague, 
mitted to the Committee. I have the honor to | incorrect, and inapplicable descriptions of land are 
be, &c. ALBERT GALLATIN. | to be found in the lists of unoccupied lands, which 
` Joun Ranvotpn, Esq., ! have been or may hereafter be sold for non-pay- 
; Chairman Committee Ways and Means | ment of the tax, as well in the State of New York 
` + as in all other States which contained large tracts 

a A ; | of such lands. 
Remarks on the petition of sundry inhabitants of New! It is, however, evident that, it is impracticable, 
York, complaining of the operation of the law for | at present, and especially in cases where the land 
levying a direct tax. i i has already been sold, to rectify the mistakes or 
"The inconveniences complained of by the peti- | incorrect deseriptions of the assessment : and, how- 
tioners apply to unoccupied lands, and relate either | ever injurious the result may be to the parties, it 
to the assessment or to the payment of the tax. | does not seem, for the abovemeniioned reasons, 
. Itis urged that the vague and uncertained de- | that they have, in that respect, a right to expect re- 
scriptions of the lands assessed, with the omission ; dress from Government. Itmustalso be observed, 
af the. names of the owners in many instances, | that when the description of the land, withoutany 
yender it difficult, and sometimes impracticable, | mention of the owner, did not apply to the tract in- 
to. identify the estate to which the tax was at-/ tended to betaxed; either (ashas happened in many 
tached, > instances) the land could not be sold, and the tax 
» It will be recollected, on that head, that it was | is lost to the United States; or, the sale could 
mer aan the ninth section of the act “to pro- | vest, in the purchaser, but a precarious title to the 
i thevaluation of lands and dwelling-houses, | real tract; and in cases where lands were assessed 


and the enumeration of slaves within the United 
States”: that all persons in the United States 
owning or possessing any dwelling-houses, lands, 


in the name of other persons than the owners, it 
has been expressly provided by the Sth section of 
the act “to amend an act entitled “ An act to lay 


| 
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ang'collect a direct tax within the United States,” 
that copies of the lists of property assessed, state- 
ments: of the amount of taxes due thereon, and 
notifications. to pay the: ‘same’ should, before the 
collectors: could proceed.to sell; be published. for 
sixty days in four gazettes of the State, if there 
were'so many. From which last provision. it ap- 
`. péars that when ‘such publication has been omit- 
. ted, the sale-was illegal, and that when it has taken 
~ place, the original proprietors may have recourse 
tót, in order tó ascertain the amount of their 
taxes, even when, as is suggested, the collectors 
refuse to’ communicate lists of the lands sold by 
them. k 
_ ok he petitioners, in the next place, complain that 
they, cannot avail themselves, by a timely repay- 
ment of the tax, costs, and interest, of the right 
yeserved to them by.law of redeeming, within two 
years after-the sale, those lands which may have 
been sold for non-payment of the tax ; because the 
collectors:to whom that payment was directed to 
be. made, allege in some instances that their. of- 
fice no longer exists, and sometimes refuse to ex- 
hibit. their lists of lands sold; and because the 
supervisor has no means whereby to compel such 
collectors to transmit transcripts of those lists, in 
éonformity with their instructions. 
“The law appears to be defective as well in that 
respect as in that no mode has been provided for 
conveying the lands sold and remaining unre- 
deemed ;- and although thé mode of redress pointed 
out by the petitioners may not afford complete re- 
lief. in-all-cases, nor perhaps be adapted to its full 
‘extent consistent: with the rights already vested 
in: bona fide ‘purchasers, its general principles do 
not:seem objectionable, and will enable the origi- 
nal proprietors in many instances to redeem their 
lands... 
.. The following provisions are suggested to effect 
that object. a: 
1., That the supervisor or officer to whose office 
the duties of supervisor have been annexed, and, 
in those States where no such officer may exist, 
. the marshal, should alone be authorized to make 
deeds for lands sold for non-payment of taxes and 
remaining unredeemed. 
-< 2. That the collectors should within —— months 
after-passing the proposed act, when the land has 
been previously sold, and within —— months af- 
ter the completion of sales made subsequent to 
the date of such act, transmit to the supervisor, 
officer acting as supervisor, or marshal, as the case 
may: be, correct transcripts of the lists of lands sold 
for non-payment of taxes; specifying the land as 
described by the assessment, the quantity of land 
sold, the amount of tax, charges and costs for which 
it was sold, and the naine of the purchaser; and 
designating also such tracts of said lands which 
may have been redeemed, in conformity with the 
law, by the original proprietors, or for their benefit; 
and that they should also, within the same time, 
pay over to the said officer the amount of moneys 
paid by or for such proprietors, and which shali 
not by the collectors have been already repaid to 
the purchasers; under penalty of dollars in 
case of failure on their part either of transmitting 


such transcripts or of paying over such moneys; 
and that a reasonable allowance, to be repaid- in 
case of redemption by the original proprietor, 
should be made to them for transcribing and trans- 
mitting those lists. : 

3. That no deeds should be executed to the pur- 
chasers of lands thus sold, unless such lands are 
stated in the transcripts received from the collect- 
ors, or unless the purchaser shall have delivered 
within a limited time to the officer authorized to 
make deeds, a receipt from the collector for the 
purchase money, dated within not more. than —— 
subsequent to the sale, and specifying distinctly 
the original description of the land assessed and 
the quantity sold. f 

4, That deeds should be executed to the pur- 
chaser by the officer authorized to do the same, 
provided that the preceding provision shall have 
been complied with, unless the original proprietor, 
or some person in his name and for his benefit, 
shall within after passing the act (or after 
the date of the sale, or after the receipt either of 
the transcript, from the collectors, or of the col- 
lector’s receipt from the purchaser) have either 
repaid to the officer the amount of the tax, charges, 
costs and interest, as directed by law, or produced 
to him a receipt from the collector for such re- 
payment, dated within not more than —— subse- 
quent to the passing of the proposed act: in which 
case the purchaser shall be entitled to réeeive 
the said amount from the officer or collector ac- 
countable for the same. 

The three first provisions do not appear to be 
liable to any well grounded objection; but, in 
order to fix the details of the last, it is necessary 
previously to decide the question whether under 
the terms of the existing laws, a right to the land 
absolutely vests in the purchaser at the expiration 
of two years after the sale, so as to preclude Con- 
gress from extending ihe time of redemption be- 
yond that term, The modifications of which the 
provision, fixing the.time when deeds for lands 
unredeemed may be made, is susceptible, must ne- 
cessarily depend on the opinion which shall be 
formed by the committee on that subject. 

Respectfully submitted. 

ALBERT GALLATIN. 


PUBLIC LANDS. 


[Communicated to the House, January 23, 1804.] 
Mr. NicHotson made the following report: 


The committee appointed to inquire into the 
expediency of amending the several laws provid- 
ing for the sale of the public lands of the United 
States, and to whom were likewise referred sev- 
eral petitions from sundry persons residing in the 
State of Ohio, on the same subject; submit an 
additional report, in part, and recommend to the 
House the adoption of the following resolutions; 


1. Resolved, That from and after the day of 
next, the public lands of the United States lying 
north of the river Ohio, shall be sold on payment of 
one-twentieth part of the purchase-moncy at the time of 
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making the purchasé, and the remainder within sixty | ing laws, they shall be divided by the Secretary of the 


days thereafter, the first payment to be forfeited, and 
the sale to be void, unless the second payment is made 
within the time above limited. 

2. Resolved, That from and after the said day 
of- next, those. townships which have heretofore 
been sold in half sections, may be purchased, at the 
option of the purchaser, either in half or quarter 
sections; in which last case the half sections shall 
þe divided, on application and at the expense of the 
purchaser, into two equal parts, by a line running due 
east and west. i 

3. Resolved, That from and after the said day 
of next, those townships which have heretofore 
peen sold in entire sections, may be purchased either 
in entire or in half sections, at the option of the pur- 
‘chaser; in which last case the section shall be divided 
into two equal parts, on the application and at the ex- 
pense of the purchaser, by a line running due north 
and south. ` 
_ 4, Resolved, That the sections heretofore reserved in 
the Steubenville district, and in the tract lying between 
the two Miamies, south of the twelfth range of town- 
ships, shall, from and after the day of next, 
be. offered for sale on the same terms, and in the same 
‘quantities as the other lands within the same townships 
‘respectively. 
5. Resolved, That the public lands north of the river 
Ohio, and above the mouth of Kentucky river, includ- 
ing the reserved sections mentioned in the preceding 
resolution, shall be offered for sale in half sections and 
in quarter sections, before the said day of 
‘next, at the respective land offices, to the highest bid- 
der, provided that no half section shall be sold for less 
‘than per acre, and no quarter section for less than 
per acre, to be paid within forty days after the day 
of sale. 
`- 6. Resolved, That the said lands may, after the said 
day of next, be purchased at the respective 
Jand offices at the rate of per acre, for each entire 
or half section, and at the rate of per acre fon) 
each quarter section. 

7. Resolved, That no interest shall be charged to 
persons who have’ purchased, or who, before the said 
day of next, shall purchase any of the said 
lands, in pursuance of the act of the 10th day of May, 
1800, and shall not have alienated the same; provided 
that they have discharged, and shall hereafter discharge, 
the instalments due on the said lands, on or before the 
days on which the same have or may become due; but 
the interest shall be demandable in conformity with the 
provisions of the said act, from the date of the purchase, 
on each instalment which shall not have been paid on 
the day on which the same became or shall become 
due. 

8. Resolved, That certificates receivable in payment 

for lands, shall be granted to persons entitled to the 
benefit of the last preceding resolution, and who shall 
have completed their payments before the passing of 
this act, for a sum equivalent to the interest which has 
‘been charged them, and from the payment of which it 
is- intended they should be exonerated. 
“9 Resolved, That the authorities vested in, and the 
duties enjoined on, the surveyor general, shall extend to 
all the public lands t> which the Indian title has been 
extinguished, north of the river Ohio, and east of the 
river Mississippi. 

10. Resolved, 'That whenever any of the public lands 
shall have been surveyed, in conformity with the exist. 


Treasury into convenient districts; and a deputy sur- 
veyor shall, with the approbation of the said Secretary, 
be appointed for each district by the surveyor general, 
whose duty it shall be to run and mark such lines as 
may be necessary for dividing and classing the lands 
sold by the United States ; for which services they shall 
receive dollars for every mile thus surveyed and 
marked, from the purchaser of such lands. 

11. Resolved, That from and after the day of 
—— next, each of the registers and receivers of the 
land offices heretofore established by law, shall, in ad- 
dition to the commission heretofore allowed, receive 
one-half per cent. on all the moneys paid for public 
lands, and an annual salary of five hundred dollars, 
the register and receiver of the land office at Marietta 
excepted; the annual salary of each of whom shall be 
only two hundred and fifty dollars. 

12. Resolved, That from and after the day of 
next, the fees payable by virtue of the act of the 
10th of May, 1800, for surveying expenses, patents, en- 
try of lands, and certificates granted by the register, 
shall no longer be demandable from and paid by the 
purchasers. 

13. Resolved, That the two tracts of land lately 
purchased from the Indians, on the Wabash, and be- 
tween the rivers Mississippi and Ohio, shall be sur- 
veyed and offered for sale, in the same manner, and on 
the same terms, as the public lands north of the Ohio, 
and above the mouth of the river Kentucky, and in 
conformity with the preceding resolutions. 


Letter from the chairman of the committee appointed 
to inquire into the expediency of amending the sev- 
eral acts providing for the sale of the public lands of 
the United States, to the Secretary of the Treasury, 

Decemser 1, 1803. 

Sir: The committee appointed to inquire into 
the expediency of amending the several laws pro- 
viding for the sale of the public lands of the Uni- 
ted States, discovering that a variety of objects 
embraced by the several petitions referred to them, 
are connected with, and may materially affect, 
the revenue, they have directed me to submit to 
you the following propositions, and to request 
such information as the nature of the subject may 
require, 

Will the sales of the lands be retarded or ac- 
celerated, and how will the revenue be affected ? 

1. By selling the lands in smaller tracts ? 

2. By charging no interest on the amount of 
sales, until after the purchaser has made default 
in payment? 

3. By selling for cash instead of credit now au- 
thorized by law ? 

4. By reducing the price of the public lands? 

5. By making grants of small tracts to actual 
settlers and improvers? ` 

As, from the nature of your official duties, your 
attention has necessarily been frequently drawn 
to the several laws providing for the sale uf the 
public lands, the committee will thank you to 
point out any defects which may have occurred 
in carrying them into effect; and to suggest such 
amendments as may uppear to you proper to rem- 
edy existing inconveniences. 

I have the honor to be, &c. 
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Accompanying a report of the committee to whom 
LAwere referred, on the 22d of November last and 4th 
instant, the petitions of sundry residents and pur- 
»«ehasers of land in the State of Ohio: 

`: ‘Treasury Department, Jan. 2, 1804. 
‘Sır: In conformity with the request contained 
in yout letter of the first ultimo, I have the honor 
to:commiunicate such observations respecting the 
proposed alterations in the laws providing for the 
sale of public lands,as have been suggested by 
their operation. 

“ Under the present system, the public lands 
north of the river Ohio and east of the river Musk- 
ingum, are sold only in sections of one mile square, 
and containing six hundred and forty acres each. 
The other lands north of the Ohio, and above the 
mouth of the Kentucky river, are sold, one-half 
in sections, and the other half in half sections, 
containing three hundred and twenty acres each. 
No ‘provision has as yet been made, by law, for the 
sale of the reserved sections which are interspers- 
ed: throughout‘ those lands, nor for that of the 
tracts lying below the mouth of Kentucky river, 
and: lately purchased from: the Indians; one of 
which’ is situated on the Wabash river, around 
St: Vincennes, and the other between the Missis- 
sippi and Ohio river, above the confluence of these 
two rivers. 

The price at which all the lands offered for sale 
may be purchased, is two dollars per acre, paya- 
ple in specie or in six per cent. stock at par, and 
in four equal instalments, the first of which must 
be paid at the time, and three others within two, 
three; and four years after the time of making 
the: ‘purchase. - In every instance, except in the 
case of: persons who had made contracts with 
Judge Symmes, for lands lying between the two 
Miamies, interest at the rate of six per cent.a 
year is charged on the three last instalments, 
from the date of the purchase; and in every case 
a diseount, at the rate of eight per cent. a year, is 
allowed for prompt payment. 

The cash price of the lands is, therefore, only 
one dollar'and eighty-four cents per acre, except 
for lands lying between the two Miamies, for 
which contracts had been made with Judge 
Symmes, which may be paid for at the rate of 
one dollar and sixty-four cents per acre. It fol- 
lows from thence, that if all the lands were sold 
on the same terms as the last-mentioned, that is 
to say, without charging interest until after the 
instalments had become due, it would operate a 
reduction on their cash price of twenty cents per 
acre; 

The reasons which probably infiuenced the 
Legislature in fixing a price so much beyond 
what had been the usual terms on which vacant 
lands had theretofore been granted in the several 
States, were a wish to prevent monopolies and 
large speculations, and at the same time to secure 
a permanent revenue to the Union. The first ob- 
ject has been fully obtained: and, although the 
proceeds of the sales have not been commensu- 
rate with the vast increase of population, more 
than nine hundred thousand acres have been sold 
in three years; on which near eight hundred 


thousand dollars have been received, and about 


‘eleven hundred thousand remain due by the pur- 


chasers. 

It must, however, be observed, that the price of 
public securities, at the time of passing these laws 
would have reduced the real cash price of lands 
at about a dollar and an half per acre, and that 
the sales have been effected by the competition of 
lands held by individuals in the Connecticut re- 
serve, in the military tracts, and in the Kentucky, 
and which might generally be purchased for a 
less price than that set on the public lands. , 

A considerable reduction of the price might be 
considered as a waste of the public property, and 
as promoting migration beyond its natural and 
necessary progress. It would certainly be injuri- 
ous to private landholders, and by throwing the 
lands into the hands of a few individuals, prevent 
that gradual and equal distribution of property, 
which is the result of the present system. To re- 
duce it only to what may be considered as the 
market price which actual settlers give for small 
tracts in similar situations, would only satisfy the 
demand for land created by the existing popula- 
tion, and without promoting migrations or specu- 
lations on a large scale, would increase the re- 
ceipts in the Treasury: provided that reduction 
was connected with another measure’ which is 
considered as of first importance for the security 
of that branch of the revenue. 

It has been observed that about eleven hundred 
thousand dollars are due to the United States on 
account of preceding sales. Great difficulties may 
attend the recovery of that debt, which is due by 
near two thousand individuals, and its daily in- 
crease may ultimately create an interest hostile 
to the general welfare of the Union. It appears 
extremely desirable in every point of view, that 
lands should hereafter be sold without allowing 
any other credit than that of forty days now given 
for the payment of the first instalment; and, as 
that provision might be considered injurious to 
that part of the community who are not able to 
make large payments, it would seem proper to 
connect it with a moderate reduction in price, 
and with a permission to purchase smaller tracts 
than is now allowed by law. 

Supposing that the lands which are now sold 
in entire sections, should be offered for sale in 
half sections; that those which are now sold in 
half sections should be offered for sale in quarter 
sections, and that the price of entire and half sec- 
tions should be reduced to one dollar and twenty- 
five cents, and that of quarter sections to one dol- 
lar and an half per acre, it is believed that the 
benefits resulting from the present system would 
not be impaired, and that several important ad- 
vantages would be obtained. 

1. The price being still as high as that at which 
lands held by individuals, in similar situations, 
are generally sold, and higher than can be afford- 
ed for any other purpose than that of improving 
the land or securing it for the use of the purchas- 
er’s family, monopolies and large speculations 
would be as effectually prevented as under the ex 
isting provisions. 
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2. The poorest individuals, as they cannot, at 
present, purchase less than three hundred and 
twenty acres, must, in order to become freeholders, 
be able to pay one hundred and sixty dollars, and 
become bound for four hundred and eighty more, 
payable within four years; and it is proper to ob- 
serve that, if they have no other resources, it is 
almost. impossible that they should, during the 
first four years of a new settlement, draw the 
means of payment from the produce of the land. 
By the proposed alteration, a man might, by the 
payment of two hundred and forty dollars, ac- 
quire a freehold of one hundred and sixty acres, 
without encumbering himself with any debt what- 
ever. The difficulty of raising eighty dollars more 
at first, is unimportant, if it shall be admitted 
that the subsequent payments must at present be 

rovided for from other resources than those aris- 
ing from the land itself: and, in every other re- 
spect, the purchaser will evidently be placed in a 
much more desirable situation. 

3. Whatever revenue may be derived from that 
source will be collected in the most simple man- 
ner, and will be completely secured. There will 
be no outstanding debts, and the interest of every 
new purchaser will become identified with that 
of the Union. 

4, It has already been observed that the sales 
have not, by any means, been commensurate with 
the demand for land and the increase of popula- 
tion; they have been limited partly to the com- 

etition of other lands in the market, and partly 
by the existing means of payment. Under the 
system, altered as has been suggested, they would 
be limited only by the last cause, and be alto- 
gether regulated by the amount of circulating me- 
dium acquirable by the purchasers. It is evi- 
dent, indeed, that it would be more easy to sell 
300,000 acres at a dollar and a third, than 200,000 
acres at two dollars per acre; and no doubt is en- 
tertained that the revenue would be not only se- 
cured, but also. increased by the proposed altera- 
tlons. 

The only difference to the United States will 
be, that they will transfer the property of a greater 
quantity of land for the same sum of money than 
they do at present. The estimated revenue of 
$400,000, derived from that source, is predicated 
on annual sales of 200,000 acres at two dollars, or, 
rather, of about 212,000 at one dollar and eighty 
four cents per acre; 266.666 acres at one dollar 


and an half, or 320,000 at one dollar and twenty- | 


five cents per acre, would produce an equal sum. 
It would, therefore, under the present alterations 
cost annually to the United States about one hun 
dred thousand acres more than at present, to raise 
a revenue equal to that which may be collected 
Under the existing regulations. Compared with 
the quantity of land north of the Ohio and east 
of the Mississippi, not less certainly than one hun- 
red and fifty millions of acres, the soil of which 
gs to the United States, that difference is so 
tilling. and the effect which, in that respect, may 
result from the alteration so distant, that neither 
of them seems'to afford sufficient ground of ob- 
jection, “oo 


3 


A more serious difficulty will arise from former 
purchasers, who may complain that they should 
be left in a worse situation than those who shall 
purchase under the new arrangement. It is true 
that those persons who have had the selection of 
the most eligible spots in point of situation and 
of soil; yet, under all circumstances, and also in 
order to secure punctual payments, it might be 
expedient to release them from the payment of 
interest until after their instalments had become 
due. That provision, which it is believed would 
be perfectly satisfactory, should be extended only 
in favor of those who shall discharge those in- 
stalments with punctuality, and who have not 
alienated the property. In the few cases where 
the purchasers have already completed their pay- 
ments, certificates receivable in payment for land 
might be given to them for the sums which may 
have been charged for interest. 

It is believed that the alterations which have 
been suggested will enable a great portion of the 
actual settlers to become purchasers; but the 
principle of granting them a right of pre-emption, 
exclusively of the abuses to which it is-liable,ap- 
pears irreconcilable with the idea of drawing a 
revenue from the sale of lands. Nor would the 

reduction of price, and especially the sale in 
smaller tracts, be an eligible measure, so far as 
| respects the revenue, unless connected with a 
| Suppression of the credit which is now given to 
| purchasers. : 
| ‘Should those outlines be adopted, it may be 
; proper to provide that, before the reduction either 
| in the price or in the size of the tracts shall take 
i place, all the lands shall be offered at public sale, 
as on a similar occasion had been directed by the 
act passed on the 10th of May, 1800; and some 
other modifications of less importance, though 
not immediately connected with that part of the 
subject, may at the same time be taken under con- 
sideration. 
| The powers of the Surveyor General extend 
i only over the lands lying north of the river Ohio 
jand above the mouth of the river Kentucky; it 
seems proper, on account of the late purchases, 
| that they should be extended over ail the public 
lands lying north of the Ohioand east of the Mis- 
souri; for the surveys of the lands above the 
} r . 1 . . 
mouth of the Kentucky, to which the Indian title 
| has been extinguished, being nearly completed, it 
| is hardly necessary to create a new office for the 
others; and it would be useful to provide that 
| that officer should also ascertain, by astronomi- 
| cal obser vations, the situations of sume uf the most 
important points of that part of the country. 

The surveys are now executed by assistants, 
appointed by the Surveyor General, whose offices 
cease with the completion of their work. For 
the purpose of making legal re surveys. when 
called on by the parties; of surveying and mark- 
ing the lines which, in conformity with the mode 
presented by law, have been left open; and, also, 
of sub-dividing the tracts into quarter sections, 
in pursuance of the proposed modifications, it 
would be eligible to have “district surveyors” ap- 
pointed, who should receive for their several ser- 
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vices stated fees,to be paid by the parties for 
whose benefit they may be rendered. That ar- 
rangement, exclusive of other advantages, would 
preclude.the necessity of any advance from the 
Treasury for the subdivision of lands into quarter 
sections. ` 

.Whatever price it may be thought proper to fix 

on the lands, it will be more simple and conve- 
nient for the purchasers; that, with the exception 
of, the. last mentioned expense, the several fees 
now paid to the United States for surveying ex- 
penses and for entry and certificates and which, 
in.the purchase of an half section, amount, alto- 
gether, to about three cents and an half per acre, 
should be incorporated with the price. 
.Phé receivers of public moneys receive now 
one per cent. on all the moneys paid into the 
Treasury, and the registers one-half per cent. on 
the same, besides the. fees, amounting to two- 
thirds per cent. more, the suppression of which is 
submitted. Those compensations are much lower, 
in proportion: to the revenue. collected, than those 
allowed to most of the officers employed in the 
collection of the other revenues of the Union, and 
appear’ inadequate to the responsibility attached 
to the officers and to the rate of talents and know- 
ledge necessary to discharge their duties. The 
propriety of increasing the commission of both 
officers one-half per cent., and of giving to each 
of them a small annual salary, as an equivalent 
for clerk-hire and office rent, is respectfully sub- 
mitted. The salary might in that instance be 
$500 to each officer, those of the Marietta district 
excepted, for whom $250 would be sufficient. 
This, on account of the suppression of the regis- 
ter’s fees, would give a greater increase to the re- 
gisters; which, considering the risk attached to 
the safe-keeping of the public moneys, appears 
reasonable. 

-The expediency of excluding the reserved sec- 
tions from the sales is doubtful, as the destruction 
of timber is perhaps more than equivalent to the 
supposed increase of value, and it is particularly 
complained of in the Steubenville district, and in 
the tract lying between the two Miamas, where 
the greater part of the adjacent lands is sold and 
occupied. = tas ` 

The preceding observations have been made 
only in relation to the lands north of the river 
Ohio. It would be expedient to apply many of 
the regulations which have been submitted to the 
public lands south of the State of Tennessee, and 
I will beg leave to make a separate communica- 
tion respecting the operation of the law passed 
during the last session on that subject. 

J have the honor to be, &c. 
ALBERT GALLATIN. 


Hon. Josera H. Nicnotson, Chairman, §c. 


INDIANA TERRITORY, 


[Communicated to the House, Dec. 29, 1803.] 


Mr. Lucas, from the committee appointed on 
the eighth instant, to whom was committed the 


bill sent from the Senate, entitled, “An Act to 
divide the Indiana Territory into two separate 
governments,” made the following report: 

That, by the ordinance for the government of 
the territory -north of the river Ohio, it is stipu- 
lated that when any of the three divisions, pointed 
out to form separate States, shall contain 60,000 
inhabitants, that division shall become a State in 
the Union, and have a right to exercise and enjoy 
a form.of government free and republican. That 
it appears that-nearly all the people contemplated 
to be governed by a territorial government, accord- 
ing to the bill from the Senate, are within the 
boundaries pointed out by the ordinance to form 
the State, which is now called the State of Ohio, 
and that they have a right to be a part of said 
State, and to be governed in conjunction with the 
people of said State, until Congress shall think 
proper to make a State of that and the adjacent 
country, agreeably to the said ordinance. Of 
course your committee cannot recommend to the 
United States, to take upon themselves, at this 
time, the expenses of a separate territorial govern- 
ment over that part of the country. 

From the foregoing considerations, your com- 
mittee respectfully submit their opinion, that the 
said bill ought not to be passed by this House. 


FISHERIES. 


[Communicated to the House, Jan. 3, 1804.] 


Mr. Huger, from the committee to whom was re- 
ferred on the 15th of November last, “the report of 
the committee appointed at the last session of the 
last Congress on so much of the Message from the 
President of the United States, as relates to the 
fostering of the fisheries of the United States,” with 
instruction to inquire, whether any, and if any, 
what measures are necessary for encouragement 
of the whale and cod fisheries, made the follow- 
ing report: 

That they have taken into consideration the re- 
port of the committee made to the last Congress, 
on the subject of the fisheries; that they coincide 
in opinion with that committee, as to the impor- 
tance of the fisheries; and find the facts stated by 
them, and the inferences they have drawn from 
those facts,to be generally correct. The addi- 
tional information, which has been obtained, leads 
them, moreover, to believe, that the conjecture 
hazarded in the above report, to wit: “that the 
cod fisheries have gained ground since the Revo- 
lution, more especially since the present Govern- 
ment first went into operation, whilst our whale 
fisheries, on the other hand, have, for some time 
past, been more or less on the decline,” is well 
founded. 

The documents marked A, B, C, D, which have 
been received from the Treasury department, and 
which the committee beg leave to include asa 
part of their report, seem to corroborate this 
opinion. 

According to the document A, there were, in 
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1799, 26 vessels and 5,055 tonnage; in 1800, 17 
vessels and 2814 tonnage, and in 1801, only 15 
vessels and 2.349 tonnage employed in the whale 
fishery ; so that there was evidently a gradual and 
annual decline in this branch of business. 

The document C, gives the quantity of oil, of 
spermaceti candles, and whalebone, exported from 
the United States during the 12 years preceding 
the year 1802. From this it appears, that, in the 
year 1791, there were exported 134,595 gallons 
spermaceti, and 447, 323 gallons whale oil, 182,- 
400 pounds spermaceti candles, and 124,829 pounds 
whalebone; but in the year 1802, only 28.470 
gallons spermaceti, and 379,976 gallons whale 
oil, 135,637 pounds spermaceti candles, and 80,- 
334 pounds of whalebone. During the intermedi- 
ate period, the quantity of these articles, the pro- 
ductions of the whale fisheries, exported from the 
United States, varied considerably; the greatest 
quantity of each specific article. exported in any 
viz: of spermaceti oil, 221,762 gallons; of whale 
oil, 1,176,650 ; of spermaciti candles, 290,666 lbs., 
of whale bone, 452,127 pounds. The annual 
quantity on an average fortwelve years, from 1791 
to 1802, inclusive, of each article is, in round num- 
hers, of spermaceti oil, about 106,493 gallons; of 
whale oil, 573,941 gallons; of spermaceti candles, 
197,967 pounds; and of whalebone, 191,334 pounds. 
It may be proper to add, that there would seem 
(from document B,) to have been a somewhat 
greater number of vessels and larger quantity of 
tonnage employed in the whale fisheries during 
the last than the two preceding years—20 vessels 
and 3,201 tons having been employed in this busi- 
ness during that year. 

With respect to the cod fisheries, the above 
quoted document C. proves, that this branch of 
our fisheries has been, though slowly, yet gradu- 
ally progressing, fn 1791, there were 383 237 
quintals of dried and 57,424 barrels of pickled fish 
exported from the United States, and the quantity 
of these articles annually exported, has annually 
increased from that period to the year 1802; when 
440,954 quintals of dried and 75,819 barrels, and 
13,229 kegs of pickled fish were exported from the 
United States. The average quantity of these 
articles exported annually during this period, was, 
of dried fish 402 226 quintals and of pickled, fish 
61,743 barrels; to which is to be added during the 
last seven years, an annual average exportation of 
10,125 kegs of pickled fish. Agreeably to the re- 
port made to the last Congress on this subject, 
there were employed in the cod fishery in 1800, 
twenty-five thousand tons of shipping and 3810 
men; on an average of ten years preceding, rather 
upwards of 33.000 tons of shipping and somewhat 
less than 5,000 men. In the year 1802, (docu- 
ment B) there were 1,140 vessels, 39,399 tons of 
shipping, and 4,533 men employed in the same 

sheries, exclusively of vessels and boats under 
the size of five tons, and the men navigating them, 
thenumber of each of which, the committee have 
reason. to believe, has of late years considerabiy 
increased. - 

Such is the least imperfect view of the subject 
referred to them; which the committee find them- 
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selves enabled to present to the House. As the 
official information with respect to the fisheries 
heretofore received at the Treasury Department, 
does not appear, however, to have been as fulland 
as satisfactory as might perhaps be desired, the 
committee have ventured to suggest the propriety 
of a more detailed account of their actual state 
being required annually from the proper officers, 
and they doubt not but that necessary steps will 
accordingly be taken by that department to carry 
this desirable object into effect. | 

In the mean time, the committee beg leave to 
state, in compliance with the instruction given 
them by the House, “to inquire, whether any, 
and if any, what measures are necessary for the 
encouragement of the whale and cod fisheries?— 
with respect to the last. (i. e. the cod fishery,) 
that as it seems to have been gradually progress- 
ing under the present laws and regulations, they 
deem it unnecessary, at this time, to make any 
change in them, or to propose any further mea- 
sure in regard to the cod fishery; unless the House 
should, in their wisdom, think proper to adopt the 
resolutions submitted to the House of Represent- 
atives at the last session of Congress. It having, 
indeed, been suggested to them, that there was a 
larger proportion of foreign fish imported into 
the United States than they were aware of, the 
committee had it in contemplation to propose 
an increase of duty on foreign fish. But under- 
standing that a proposition to the same effect will 
ere long be submitted to the House from another 
quarter, they deem it unnecessary to interfere 
further in the business than to express their ap- 
probation of the measure. 

The whale fishery. on the other hand, presents 
itself under a much less favorable aspect, it hav- 
ing been, for some years past, more or less on the 
decline. And yet there is no branch of industry 
whatever. perhaps, more highly important to the 
public. Strongly impressed with this truth, the 
committee think it a point of true national policy 
to afford it every encouragement, and to endeavor, 
as much as possible, to invigorate and reanimate 
it. They are perfectly aware, however, of the 
many demands on the Treasury, and feel a strong 
disinclination to draw unnecessarily on the public 
funds at this particular period. Yet believing 
that, in the critical situation in which the whale 
fisheries appear to be placed, some little encour- 
agement. similar to that which seems to have had 
so beneficial an effect on the cod fisheries, might 
turn thescale, and give new life to this interesting 
branch of our national industry, they venture re- 
spectfully to submit to the House the following 
resolution: 

Resolved, That there shall be paid to every ves- 
sel, carrying on the whale fisheries, for each and 
every ton of such vessel's burden. if actually em- 
ployed at sea. on one and the same voyage, in the 
prosecution of the said fisheries, at least „and 
not exceeding months, the sum of cents; 
if at least and not exceeding months, 
the sum of cents; if at least and not ex- 
ceeding months. the sum of cents. And 
if so employed at sea in one and the same voyage 
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during —— months and upwards, —— cents: 
Provided, however, That no one vessel shall re- 


“ceive for any one voyage, a greater sum than — ` 


dollars. : 


YAZOO CLAIMS. 


-..¢ [Communicated to the House, Jan. 7, 1804.] 

wo Mr. Nicnorson, from the Committee to whom 
were referred the memorials of Alexander Moul- 
trie, of South Carolina, in behalf of himself and 
others, styling themselves “The South Carolina 
Yazoo Company,” and of William Cowan, agent 
of. the Virginia Yazoo Company, made the fol- 
lowing report: . 
neit appears from the memorials, and from the 
documents submitted with them, that, on the 21st 
day of December, 1789, the Legislature of the 
State of Georgia passed an act to dispose of cer- 
tain vacant lands lying within that State, by which 
it was enacted that the tract of country lying be- 
tween the Mississippi and Tombigbee rivers, and 
extending from the parallel of latitude which 
crosses the Mississippi at Cole’s Creek, to the 
northern boundary of. the State, together with a 
third tract, lying on the Tennessee river, should, 
for two years from and after passing the act, be 
reserved, as a pre-emption, for three companies, 
styled the “South Carolina Yazoo Company,” 
the Virginia Yazoo Company,” and the “ Ten- 
nessee Company ;” and that the Governor should 
issue grants for the said tracts, according to cer- 
tain boundaries defined in the act, to these compa- 
nies respectively, if they should, within two years, 
pay into the Treasury of the State the following 
sums, viz: the South Carolina Yazoo Company, 
the amount of $66,964 ; the Virginia Yazoo Com- 
pany, the amount of $93,741; and the Tennes- 
see Company, the amount of $46,875. 

It further appears from the statements exhib- 
ited, that the South Carolina Yazoo Company, 
on the 13th August, 1790, paid into the Treasury 
of Georgia, in bills of credit, the sam of £630 18s. ; 
and on the 11th September, 1790, the sum of £500 
in-paper medium, making in the whole, £1,130, 
18s., in part of the purchase money ; and that on 
the 19th of December, 1791, the said company 
made a tender of the balance to the Treasurer of 
the State. This tender was made, as is alleged, 
partly in specie, partly in South Carolina paper 
medium, and partly in Georgia certificates, but 
was rejected by the Treasurer, either upon a pre- 
sumption that the law itself did not authorize the 
payment to be made in this description of paper, 
orin pursuance of a resolution of the same Legis- 
lature, passed in June, 1790, directing the Treasu- 
rer to receive, after a certain day in the month of 
August following, payment for these lands only 
in gold or silver, or in the paper medium of the 
State. : 

The Virginia Yazoo Company, in a short time 
after passing the act, (but when, not stated,) paid 
the sum of $1,515, in the paper currency of the 
State, as a part of the purchase money, and on 
the 12th of December, 1791, made a tender of the 


balance to the Treasurer, in State certificates, and 
orders on the Treasury for liquidated claims. This 
tender was also refused,.as it is presumed, for the 
same reason. which governed in the other case, as 


|above stated. 


In consequence of the neglect or,refusal on the 
part of these companies to pay, within the stipu- 
lated period of two years, in such description of 
money as the Treasurer of the State conceived 
himself authorized to receive, no grant issued, and 
the State ceded the same tract of country to the 
United States, by the articles of compact and 
cession bearing date the —— day of ——, 1802, 

The money deposited by the Virginia Compa- 
ny was withdrawn by J. B. Scott, who was their 
agent, but who, the memorialist alleges, was. not 
authorized to receive the same, That’ deposited 
by the Scuth Carolina Company, is said still to 
remain in the Treasury of Georgia. 

Both companies now contend that they have a 
claim against the United States for compensation 
for losses sustained by them, in consequence of 
the refusal on the part of Georgia to carry what 
is called their contract into effect, and urge, that 
if the Constitution of the United States had not 
been changed in regard to the suability of States, 
they could have compelled the State of Georgia 
to a specific execution of their contract. The act 
of 1789 is called a contract, because the memo- 
rialists say their petition to the Legislature, upon 
which the law is founded, is referred to in the pre- 
amble of the act, and thereby becomes a part of 
it; and they state, that, in this petition, it was 
proposed-to make the payments in that deserip- 
tion of paper which was afterwards tendered. 
The committee have not seen the petition, but 
they conceive that the idea of the petition being 
ingrafted into,and thereby becoming a part of the 
act, is too novel in its nature to require any com- 
ment from them to proveits inadmissibility. They 
do not consider the transaction in the light of a 
contract, as the companies were not bound by it 
toa compliance, and might have refused, at any 
time, to make a payment, without subjecting 
themselves to any penalty whatever. They view 
the act as a conditional grant, not of the land 
itself, but of the pre-emption right; and the title 
of the cornpanies was to be protected, upon their 
complying with the condition contained in it. 
This condition was the payment of a sum of 
money, and if it had been fulfilled on their part, 
would have given them a claim upon the honor 
and justice of the State fora perfect and com- 
plete title. To show their compliance with the 
condition, they offer the evidence of their own 
petition, referred to in the preamble of the law, 
the depositions of some of the members of the 
Legislature, and the protest of the minority who 
voted against the act, to prove that it was the in- 
tention of the Legislature that payment might be 
made in that description of paper which was 
tendered. 

The preamble of a statute is sometimes referred 
to, but always with caution, to assist in the inter- 
pretation of the enacting clauses, but the preamble 
of the act in question can throw no light on the 
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present subject, as it contains no expression rela- 
tive to the species of money or paper which was 
to be received in payment. The testimony of in- 
dividuals who were members of the Legislature, 
and the protest of the minority, should be resorted 
to with still:greater caution, as they are mere 
miatters of opinion, and the same, or a greater 
number of other individuals, who were members 
of the same body, might have entertained opinions 
of a directly contrary nature. Indeed, the resolu- 
tion of June, 1790, passed by the same Legisla- 
ture who framed the act of 1789, directing the 
Treasurer to receive in payment from these com- 
‘panies only gold and silver, and the paper medium 
of the State, isa stronger evidence of its spirit 
and intention than any which has been offered, 
and this is in complete hostility to the preten- 
sions of the present claimants. It is believed to 
be a sound doctrine, that laws should, if possible, 
be interpreted without calling in the aid of any 
foreign materials, and that the meaning of the 
Legislature should be collected from the language 
which they themselves have used to express it. 
If there should be an obscurity in one clause, all 
the others of the same act ought to be carefully 
examined, and compared with that in which the 
obscurity exists. If in this manner the meaning 
of the Legislature can be found, and that case be 
rendered clear which was obscure before, itis the 
safest method of interpretation, and is always | 
preferred. 

The memorialists appear to rely with much 
confidence upon one expression contained in the 
first section of the act of 1789, and thisis the only 
one which favors their construction. They allege 
that, as the law declares they shall be entitled to 
a grant upon paying into the Treasury the amount 
of $66,000, and $93,000 respectively, they were 
at liberty to pay in paper at that time current 
in Georgia, (except what was called rattlesnake 
money,) whether bills of credit, certificates, or 
liquidated claims upon the Treasury. The ex- 
pression (the amount of $60.000, &c.,) is certainly 
not a very common one, as here applied, the word 
sum being more generally used in this sense; but 
it is by no means an inconsistent expression. If 
the companies were authorized to give it the con- 
struction which they contend for, it might, with 
equal plausibility, be extended to wheat, flour, 
corn, tobacco, or almost any other article which 
is a subject of traffic between individuals, or, in- 
deed, to the old Continental curyency, and to the 
bills of credit issued by any other State in the 
Union. This certainly cannot be permitted, as in 
stich case, the lands might have been paid for in 
paper hot worth more than one dollar in the hun- 
dred. If, however, the use of the word amount, 
instead of the word sum, in the first section, cre- 
ates any doubt as to the intention of the Legisla- 
ture; this doubt will be removed by referring to 
‘the fourth section of the same act, which is in 
the following words, viz: “ That the Treasurer of 
this: State: shall, on application of any agent of 

either of: the said companies, within the said term 
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advance, a certificate or certificates of which pay- 
menis, under the hand of the Treasurer, shall be a 
sufficient voucher for the Governor to issue the 
grants to the respective companies aforesaid.” In 
this clause, the intention of the Legislature is 
clearly and accurately expressed, as they speak 
of the “sums of money which the companies 
were, by the act, directed to advance,” thereby 
referring to the $66,000, and $93,000 which was 
to be paid for the land, and rendering it clear be- 
yond a doubt, that money alone was to be received. 

The committee have been thus minute in inves- 
tigating this ease, because the memorialists appear 
to entertain an opinion that if the State of Geor- 
gia had been guilty of a breach of faith, the United 
States were bound, in equity, to make good the 
damages, they being second purchasers with no- 
tice. Without undertaking to decide this ques- 
tion, or to say whether it would be proper to place 
these companies on the same footing with those 
who claim under the act of 1795, the committee 
are decidedly of opinion that the Virginia Yazoo 
Company. and the South Carolina Yazoo Com- 
pany have no claim whatever upon the United 
States. 


IMPORTATION OF SLAVES. 


(Communicated to the Senate, January 23, 1804.] 


To the Senate and House of Representatives of the 
United States of America, in Congress assembled : 


The American Convention for promoting the 
abolition of slavery, and improving the con- 
dition of the African race, beg leave respect- 
fully to propose for your consideration the util- 
ity and propriety of passing such laws as shall 
prohibit the importation of slaves into the Terri- 
tory of Louisiana, lately ceded to the United 
States. 

Your memorialists feel themseives deeply im- 
pressed with this important subject, and they deem 
it their duty to solicit, most earnestly, your serious 
attention to the proposition. They believe that 
wisdom and sound policy are so intimately united 
by their Eternal Parent, that man cannot separate 
them with impunity. If wisdom urge the perfor- 
mance of any particular act, if it command the 
formation and establishment of any specific law, 
the soundest policy will be evinced by obedience 
to that injunction. 

True virtue, the offspring of wisdom, teaches 
man to love his fellow-man, and enjoins him to 
perform all that may be within the compass of 
his abilities for the general happiness of bis species. 
When national Governments comply with this 
benevolent and sublime law, they become the 
providential instruments of national blessings ; but 
when they oppose or disregard its dictates, their 
constituents must necessarily feel, sooner or later, 
all the calamities which follow such opposition or 
neglect. 

Our ancestors have, unhappily, entailed on 
some of our States the evils of slavery ; many of 


of two-years; receive the sum or sums of money, | Our fellow-citizens in those States we believe are 


which they are hereby respectively directed to 


mournfully sensible of the magnitude of their 
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burden, but they know and feel that man may 
commit error with more facility than he can 
eradicate its consequences. Your memorialists 
entreat you to reflect on, to consider with impar- 
tial attention, the dangers and difficulties before 
you; and beseech you, with deep concern, to 
ipiestrve the country, whose regulations depend 
‘on’ your wisdom, from similar ¢alamities. « 
< They also respectfully: suggest to you, that 
‘while‘the Constitution of the United States de- 
elarés all-men equally entitled to liberty, they 
‘cannot conceive our Government as acting con- 
sistently: with its declarations, if it shall, in any 
ivistdtice; authorize man to enslave unoffending 
‘Sian. “In. compliance with that distingushed 
principle of our national Constitution, a former 
Congress judged it expedient to introduce among 
its regulations, for the government of the North- 
western Territory, a provision resembling that 
which your memorialists now suggest to you. 
*-'There'is another consideration tocwhich your 
ynemorialists feel themselyes bound to call your 
attention. While the Governments of Europe are 
shaken by civil. discord, or surrounded by the in- 
calculable cruelties and horrors of national war- 
fare,'a beneficent and overruling Providence has 
‘been pleased to preserve for our country the bles- 
sings of peace, to grant us new proofs of his good- 
ness, and to place us in a condition of prosperity, 
unrivalled in the records of history. Does it not 
become the duty of a nation, so crowned with the 
blessings of peace, and plenty, and happiness, to 
manifest its gratitude, to the whole world, by 
acts of justice and virtue? For the true honor 
of our country, from benevolence toward the 
future possessors of our newly acquired soil, 
your memorialists hope you will hear and grant 
their request. And with all the respect which is 
due to the representatives of a free people, they 
subscribe themselves, cordially, your friends and 
fellow-citizens. ean : 
Signed by order and on behalf of the Convention. 
: M. FRANKLIN. Pres’t 
‘OTHNIEL ALSOP, Sec. 


PHILADELPHIA, Jan, 13, 1804. 


LOUISIANA. 


“REMONSTRANCE OF THE PEOPLE OF 


[Communicated to the Senate, Dec. 31, 1804.] 


We, the subscribers, planters, merchants, and 
other inhabitants of Louisiana, respectfully ap- 
proach the Legislature of the United States with 
a-memorial of our rights, a remonstrance against 
eertain laws which contravene them, and a pe- 
tition for that redress to which the laws of nature, 
sanctioned by positive stipulation, have entitled us. 

Without any agency ia the events which have 
annexed our country to the United States we yet 
considered them as fortunate, and thought our 
liberties secured even before we knew the terms 
of the cession. Persuaded that a free people 
would acqnire territory only to extend the bles- 


sings of freedom, that an enlightened nation would ` 
never destroy those prineiples on which its Gov- 
ernment was founded, and that their Representa- 
tives would disdain to become the instruments ‘of 
Oppression, we calculated with certainty that their 
first act of sovereignty would be a communication 
of all the blessings they enjoyed, and were the 
less anxious to know on what particular terms we 
were received. It was early understood that we 
were to be American Citizens; this satisfied our 
wishes; it implied every thing we could desire, 
and filled us with that happiness which arises from 
the anticipated enjoyment of a right long with- 
held. We knew that it was impossible to be citi- 
zens of the United States without enjoying a per- 
sonal freedom, protection for property, and, above 
all, the privileges of a free representative Govern- 
ment, and did not, therefore imagine that we could 
be deprived of these rights even if there should 
have existed no promise to impart them; yet it 
was with some satisfaction we found these objects 
secured to us by the stipulations of treaty, and the 
faith of Congress pledged for their uninterrupted 
enjoyment. We expected them from your mag- 
nanimity, but were not displeased to see them 
guarantied by solemn engagements. 

With a firm persuasion that these engagements 
would be soon fullfilled, we passed under your 
jurisdiction with a joy bordering on enthusiasm, 
submitted to the inconveniences of an intermedi- 
ate dominion without a murmur, and saw the last 
tie that attached us to our mother country severed 
with less regret. Even the evils of a military and 
absolute authority were acquiesced in, because it 
indicated an eagerness to complete the transfer, 
and place beyond the reach of accident the union 
we mutually desired. A single magistrate, vested 
with civil and military, with executive and judi- 
ciary powers, upon whose laws we had no check, 
over whose acts we had no control, and from 
whose decrees there is no appeal: the sudden sus- 
pension of all those forms to which we had been 
accustomed ; the total want of any permanent 
system to replace them ; the introduction of a new 
language into the administration of justice; the 
perplexing necessity of using an interpreter for 
every communication with the officers placed 
over us; the involuntarry errors, of necessity com- 
mitted by judges uncertain by what code they are 
to decide, wavering between the civil and the 
common law, between the forms of the French, 
Spanish, and American jurisprudence, and with 
the best intentions unable to expound laws of 
which they are ignorant, or to acquire them ina 
language they do not understand; these were not 
slight inconveniences, nor was this state of things 
calculated to give favorable impressions or realize 
the hopes we entertained; but we submitted with 
resignation, because we thought it the effect of ne- 
cessity ; we submitted with patience, though its 
duration was longer than we had been taught to 
expect; we submitted even with cheerfulness, 
while we supposed your honorable body was em- 
ployed in reducing this chaos to order, and calling 
a system of harmony from the depth of this con- 
fused, discordant mass. But we cannot conceal, 


1599 


APPENDIX. 


Remonstrance of the 


People of Louisiana. 


we ought not to dissemble, that the first project | 


d us less sanguine | will be difficult. 


presented for the government of this country tend- 
ed to lessen the enthusiasm which, until. that 
period, had been universal, and to fix our attention 
on present evils, while it rendere 
as to the future. Still, however, we wished to 

persuade ourselves that further inquiry would pro- 

duce better information; that discussion would 

establish onr rights, and time destroy every pre- 

judice that might oppose them. We could not | 
bring ourselves to believe that we had so far mis- 
taken the stipulations in our favor, or that Con- 
gress could so little regard us, and we waited the 
result with anxiety, which distance only prevented 
our expressing before the passing of the bill. After 
a suspense which continued to the last moment 
of the session, after debates which only tended to 
show how little our true situation was known, after 
the rejection of every amendment declaratory of 
our rights, it at length became a law, and, before 
this petition can be presented, will take effect in 
our country. 

Disavowing any language but that of respect- 
ful remonstrance, disdaining any other but that 
which befits a manly assertion of onr rights, we pray 
leave to examine the law for erecting Louisiana 
into two Territories and providing for the tempo- 
rary government thereof, to compare its provis- 
ions with our rights, and its whole scope with the 
letter and spirit of the treaty which binds us to 
the United States. 

The first section erects the country south of the 
thirty-third degree into a Territory of the United | 
States, by the name of the Territory of Orleans. 

_. The second gives us a Governor appointed for 
three years by the President of the United States. 

The fourth vests in him and in a council, also 
chosen by the President, all Legislative power, 
subject to the revision of Congress, especially 
guarding against any interference with public 
property either by taxation or sale. 

And the fifth establishes a Judiciary, to consist 


| 
| 


| ions with our country, or interest i 


icy 


that it vests us with none of the “rights,” gives 
us no advantages, and deprives us of all the “im- 
munities” of American citizens. 

If this should be required, we think neither task 


On the first point we need only appeal to your 
declaration of independence; to your constitution ; 
to your different State governments; to the wri- 
tings of your revolutionary patriots and statesmen ; 
to your own professions and public acts; and 
finally, legislators, to your own hearts, on which 
the love of civil liberty and its principles are, we 
trust, too deeply engraved to be ever totally effaced. 

A Governor is to be placed over us whom we 
have not chosen, whom we do not even know, 
who may be ignorant of our language, uninformed 
of our institutions, and who may have no connex- 

in its welfare. 

This Governor is vested with all executive, and 
almost unlimited legislative power; for the law 
declares that, by and with the advice and consent 
of the legislative body, he may change, modify, 
and repeal the laws,” &c. But this advice and 
consent will no doubt in all cases be easily pro- 
cured from the majority of a council selected by 
the President or Governor,and dependent on him 
for their appointment and continuance in office; 
or if they should prove refractory, the power of 
| prorogation frees fie from any troublesome in- 
‘ terference. until a more prudent selection at the 

end of the year shall give him a council better 
suited to his views. The true legislative power 
then, is vested in the Governor alone, the counci 
operates as a cloak to conceal the extent of his 
authority, to screen him from the odium of all 
unpopular acts, to avoid all responsibility, and 
give us the faint semblance of a representative 
assembly, with so few of its distinguishing fea- 
tures, that unless the name were inscribed on the 
picture it would be difficult to discover the object 
for which it was intended. 

Taxation without representation, an obligation 


of a Supreme Court, having exclusive criminaland | to obey laws without any voice in their forma- 
original jurisdiction without appeal fur all causes į tion, the undue influence of the executive upon 
aboye the value of one hundred dollars, and such į legislative proceedings, and a dependent judiciary, 
inferior courts as the Legislature of the Territory | formed, we believe, very prominent articles in 
may establish, The judges of the superior court | the list of grievances complained of by the Uni- 
„are appointed by the President, to continue in office | ted States, at the commencement of their glorious 


four years. 

This is the summary of our constitution; this 
is so far the accomplishment of a treaty engage- 
ment to “incorporate us into the Union, and ad- 
mit us to all the rights, advantages, and immu- 
nities of American citizens.” And this is the 
promise performed, which was made by our first 
magistrate in your name, “that you ould receive 
us as brothers, and hasten to extend to us a par- 
ticipation in those invaluable rights which had 
formed the basis of your unexampled prosperity.” 
“Ignorant as we have been represented of our 
Natural rights, shall we be called on to show that 
this:Government is inconsistent with every prin- 
cipleof civil liberty 2 

‘Uninformed as we are supposed to be of our ac- 

quired righits, is ic necessary for us to demonstrate 
that thisactdoes not.“ incorporate usin the Union,” 


| 


4 
t 


contest for freedom ; the opposition to them, even 
by force, was deemed meritoriousand patriouc, and 
the rights on which that opposition was founded 
were termed fundamental, indefeasible, self-evi- 
dent, and eternal; they formed, as your country 
then unanimously asserted, the only rational basis 
on which Government could rest; they were so 
plain, it was added, as to be understood by the 
weakest understanding; not capable of aliena- 
tion, they might always be reclaimed; unsuscep- 
tible of change, they were the same at all times, 
in all climates, and under all circumstances ; and 
the fairest inheritance for our posterity, they 
should never, it was firmly asserted, be abandoned 
but with life, 

These were the sentiments of your predecessors; 
were they wrong? Were the patriots who com- 
posed your councils mistaken in their political 
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principles ? Did the heroes who died in their de- 
fence seal a false creed with their blood 2. No, 
they were not wrong! The admiration of the 
world, the respect still paid to the living, the ven- 
eration accorded to the memory of the dead, attest 
the purity of their principles, and prove the truth 
of. those maxims, which rendered their lives a 
blessing to their country, and their deaths glorious 
fn its défence. 8. ; 
Are truths, then, so well founded, so univer- 
sally. acknowledged, inapplicable only to us? Do 
jolitical axioms on the Atlantic become problems 
when transferred to the shores of the Mississippi ? 
or are the unfortunate inhabitants of these regions 
the only. people ‘who are excluded from those 
equal rights acknowledged in your declaration of 
independence, repeated in the different State con- 
stitutions, and ratified by that of which we claim 
to, be a. member? Where, we ask respectfully, 
where is the circumstance that is to exclude us 
from a participation in these rights? Is it because 
we have not heretofore enjoyed them? This, on 
the contrary, would seem a reason to hasten the 
communication, to indemnify us by a futurity of 
freedom, for the years we have been deprived of 
it,.and enable us, experimentally, to compare the 
blessings of a free Government with the evils of 
another kind of dominion. But the present situa- 
ion of affairs forms no pleasing contrast with that 
„which is past; and if we did not count with con- 
fidence on a change in the system you have 
adapced, the. prospect before us would not afford 
matter for consolatory anticipation; for, though a 
period is fixed for the absolute government placed 
over us, though a year may terminate the equally 
objectionable system which succeeds it, yet what 
is to follow ? . Liberty ? Self-government ? Inde- 
pendence ? and a participation in the advantages 
of the Union? If these were offered to us as the 
reward of a certain term of patience and submis- 
Sion, though we could-not acquiesce in the justice 
of the procedure, we should have some consola- 
tion in our misfortunes; but no manifestation 
of what. awaits us at the expiration of the law is 
yet made. |. é , 

We may then again become the victims of false 
information, of hasty remark, or prejudiced opin- 
ion; we may then again be told that we are in- 
capable of managing our own concerns, that the 
period of emancipation is not yet arrived, and that 
when, in the school of slavery, we have learned 
how to be free, our rights shall be restored. Upon 
the topic to which this leads we are reluctant to 
Speak ; but misrepresented and insulted, it cannot 
be deemed improper to show.how groundless are 
the calumnies which represent us as.in a state of 
degradation, unfit to receive the boon. of freedom. 
How far any supposed incapacity to direct the 
affairs of.our own country would release the Uni- 
ted States from their obligation to confer upon us 
the rights of citizenship, or upon what principle 
they are to become the judges of that capacity, 
might, we believe, fairly be questioned; for we 


then supposed to exist, is evident from the terms 
of that instrument, which declares that we are to 
be admitted as soon as possible, according to the 
principles of the Constitution. If the United 
States, then, may postpone the performance of 
this engagement until, in their opinion, it may be 
proper to perform it, of what validity is the com- 
pact, or can that be called one of which the per- 
formance depends only on the. will of the con- 
tracting party ? 

But if capacity is to be the eriterion, and infor- 
mation the preliminary requisite of our admis- 
sion, let us respectfully inquire what is the nature 
of this capacity and information, and where it 
will most probably be found. By the distribution 
of powers between the General and State Gov- 
ernments, the former have the exclusive superin- 
tendence of all external relations, and of those in- 
ternal arrangements, which regard thè several 
States in their national capacity ; the residuary 
powers, retained by the States, are more limited 
in their operations, and require in their exercise 
a species of information to be derived only from 
local sources. The purest principles will be mis- 
applied, the best intentions will be ill directed, the 
most splendid efforts of genius will prove ineffec- 
tual, without an intimate knowledge of the man- 
ners, customs, pursuits, and interests of the people, 
to whom they are applied, or in whose favor the 
are exerted. Should this reasoning be just, it 
would appear to follow that local information 
should be preferred in a State legislator to splen- 
did acquirement, when they cannot be united; 
and although wegive the representatives of the Uni- 
ted States all the superiority they claim and justly 
merit, yet we cannot be accused of presumption, 
in supposing that we know somewhat more of our 
own country and its local interests than men who 
are acquainted with it only from report. It will 
not, we trust, be answered that the members of 
the council must be selected from the inhabitants ; 
we have already shown-what share this council 
will probably have in legislation, and the resi- 
dence of one year is certainly too short to attain 
information, or secure anything like a permanence 
of attachment. 

If this local knowledge is necessary to legislate 
wisely, how much more so is it in order to select 
discreetly those on whom this task must devolve? 
The President must necessarily depend on the in- 
formation of his agents here, without any personal 
knowledge of the men he must choose. How can 
he detect imposition, or counteract prejudice ? 
How defeat intrigue, or secure himself from the 
reproach of having confided our interests to men 
in whom we have no confidence? We might 
contrast these inconveniences with the evident 
advantages of a choice made by the people them- 
selves, and the conviction would be irresistible 
that the latter possess exclusively that species of 
information, with respect to character, conduct, 
circumstances, and abilities, which is necessary 
to a prudent choice of their representatives; but 


have surely not become less fit for the task since | we presume enough has been said to show that 


' the signature of the treaty than we were before 
that period; and that no such incapacity was 
8th Con. 2dSxes.—51 


1 


| 


among a people not absolutely sunk in ignorance, 
the kind of knowledge indispensable to good gov- 
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right of election, we have been represented as too 
ignorant to exercise it with wisdom, and too tur- 
bulent to enjoy it with safety. Sunk in igno- 
yance, effeminated by luxury, debased by oppres- 
sion, we were, it was said, incapable of appre- 
ciating a free constitution, if it were given, or 
feeling the deprivation, if it were denied. 

The sentiments which were excited by this hu- 
miliating picture may be imagined, but cannot be 
expressed, consistent with the respect we owe to 

. your honorable body. We were willing, however, 
to ascribe it to the want of correct information, 
but we could not avoid wondering that it should 
be so very defective as to have drawn from the 
names of some districts in our country an argu- 
ment as to the language spoken in them, which 
proved fatal to an important amendment to the 
bill.. We could not imagine what had excited 
the idea of our effeminacy and profusion ; and the 
laborious planter, at his frugal meal, heard with a 


smile of bitterness and contempt the descriptions : 


published at Washington of his opulence and 
luxury. 


As to the degree of information diffused through ` 


the country, we humbly request that some more 


correct evidence may be produced than the super- ‘ 


ficial remarks that have been made by travellers 


or residents, who neither associate with us nor: 
Many of us are native citi- | 


speak our language. 
zens of the United States, who have participated 
in that kind of knowledge which is there spread 
among the people; the others generally are men 
who will not suffer by a comparison with the pop- 
ulation of any othercolony. Some disadvantages 
as to education in the higher branches of litera- 


ture have lately attended us, owing to the diffi- | 
culty of procuring it, but the original settlement : 
of the province was marked by circumstances pe- | 


culiarly favorable in this respect; it was made at 
no. distant date, at a period when science had 
attained a great degree of perfection. and from a 
country in which it flourished; many individuals 


possessing a property and rank, which suppose a ` 


liberal education, were among the first settlers; 


and perhaps there would be no vanity in assert- ; 
ing, that the first establishment of Lonisiana 
might vie with that of any other in America for | 
the respectability and information of those who. 
Their descendants now respectfully : 


compose it. 
-eall for the evidence which proves that they have 
‘so far degenerated as to become totally incompe- 
tent to the task of legislation. 


For our love of order and submission to the ` 


laws we can confidently appeal to the whole his- 
sory of our settlement, and particularly to what 
has lately passed in those dangerous moments 


when it was uncertain at what point our political | 


vibrations would stop; when national prejudice, 
personal interest, factious views, and ambitious 


| changes to which we have been subject, the au- 
thority of one nation was weakened before the 


other had established its power. In those mo- 
ments of crisis and danger, no insurrection dis- 
turbed, no riot disgraced us; the voice of sedition 
was silent ; and before a magistrate was appointed, 
good morals served instead of laws, and a love of 
order instead of civil power; it is then as unjust 
to tax us with turbulence as it is degrading to re- 
proach us with ignorance and vice. But let us 
i admit, that by some train of reasoning to which 
| we are strangers, by some incomprehensible fa- 
i tality, we are cut off from national rights, and 
i form an unfortunate exception to those general 
| principles on which your revolution and Govern- 
! ment are founded; that there is no clause for us 
in the great charter of nature, and that we must 
i look for our freedom to another source; yet we 
; are not without a claim; one arising from solemn 
i stipulation, and, according to our ideas, full, obli- 
| gatory, and unequivocal. 
| The third article of the treaty lately concluded 
| at Paris, declares that “the inhabitants of the 
ceded: territory shall be incorporated into the 

Union of the United States, and admitted as soon 
: as possible, according to the principles of the 
; Federal Constitution, to the enjoyment of all the 
' rights. advantages, and immunities, of citizens of 
the United States, and in the mean time they 
shall be protected in the enjoyment of their liberty, 
property, and the exercise of the religion they 
profess.” 

Your honorable body seems to have adopted a 

construction of this article, which would suspend 
' its performance until some period fixed by the 
: principles of the Constitution, and to have read 
the article thus: “the inhabitants shall be incor- 
porated into the Union, and admitted to the en- 
joyment of all the rights, &c., as soon as the prin- 
ciples of the Federal Constitution will permit.” 
We, on the contrary, contend that the words “ac- 
cording to the principles of the Federal Constitu- 
tion,” as they are placed in the sentence, form no 
‘limitation, that they were to be conferred, and 
that the article contemplates no other delay to 
| our reception than will be required to pass the 
necessary laws and ascertain the representation 
to which we are entitled. 

The inhabitants of the ceded territory are to 
be “incorporated into the Union of the United 
States;” these words can in no sense be satisfied 
by the act in question. A Territory governed in 
the manner it directs may be a province of the 
United States, but can by no construction be said 
to be incorporated into the Union. To be incor- 
‘porated into the Union must mean to form a 
i part of it; but to every component part of the 
: United States the Constitution has guarantied a 
: republican form of Government, and this, as we 
i have already shown, has no one principle of re- 
| publicanism in its composition; it is, therefore, 
not a compliance with the letter of the treaty, and 
_is totally inconsistent with its spirit, which cer- 
i tainly intends some stipulations in our favor. 


1605 


APPENDIX. 


1606 


Remonstrance of the 


People of Louisiana. 


For if Congress may govern us as- they please, 
what necessity was. there for-this clause, or how 
are we -benefited by its introduction?’ If any 
doubt, however, could possibly arise on the first 
member of the sentence, it must vanish by a con- 
sideration of the second, which provides for their 
admission to the rights, privileges, and immuni- 
ties, of citizens of the United States. But-this 
Government, as we have shown, is totally incom- 
patible with those rights.. Without any vote in 
the election of our Legislature, without any check 
upon-our Executive, without any one incident of 
self-government, what. valuable ‘‘ privilege” of 
citizenship -is allowed us, what “right” do we 
enjoy, of what “immunity” can we boast, except, 
indeed, the degrading exemption from the cares 
of.legislation, and the burden of public affairs? 
. Will it be said that though our right be admit- 
ted, yet Congress are to determine the period when 
itshall be conferred? . This, we apprehend, would 
not only be contrary to the words of the treaty 
but would be:a solecism in itself. The words 
“according to the principles of the Federal Con- 
stitution, to the enjoyment of the rights,” &c., cer- 
tainly mean to such rights as are secured by the 
oe of the Constitution, or that we are to 
e admitted to their enjoyment in such manner as 
the same. principles direct; and at any rate, the 
words “as soon as possible,” can never be con- 
strued, so as to give a right of deferring it inde- 
finitely. Iit may be procrastinated for two years, 
Wwe'see no reason; why it may not be deferred for 
twenty, or a hundred, or totally omitted. That 
our verbal construction is the true one will be evi- 
dent from pursuing the other exposition to its 
consequences. If the treaty means to say that we 
shall be admitted as soon as the principles of the 
€onstitution will permit, we must look into that 
iistrument to discovet what restrictions oppose 
itsimmediate performance. We should naturally 
expect, if this reasoning be true, to find some pe- 
xiod limited before which we could not become 
members of the Union, some requisites of popula- 
tion. or other circumstance to be previously at- 
tained or performed; but, on the contrary, the 
power of admitting new States is vested in Con- 
gress, without any restriction whatever that can 
be.applicable to the present case ; there is, there- 
fore, nothing that can satisfy these words, if they 
are construed as a. limitation; nothing but the 
will of Congress is referred to in the Constitution. 
This Constitution, then, would prove that the 
United States had stipulated to admit us into the 
Union as soon as they should think proper; but 
a treaty implies a compact, and what compact 
can.arise from a stipulation to perform or not per- 
form, as the party shall deem expedient? This 
would be sucha solecism in argument, such a 
confusion of terms, as must make us doubt the 
propriety of any construction that leads to them, 
and we feel ourselves justified in a persuasion, 
that the treaty intended to incorporate us into the 
Union so soon as the laws necessary for that. pur- 
pose could be passed. 
We know not with what view the territory 
north of the thirty-third degree has been severed 


from us, and. carried with it the distinguishing 
name which belonged to us, and to which we are 
attached; the convenience of the inhabitants we 
humbly apprehend would have been better con- 
sulted- by preserving the connexion of ‘the whole 
province until a greater degree of population made 
a division necessary. If this division should op- 
erate so as to. prolong our state of political tute- 
lage, on account of any supposed deficiency of 
numbers, we cannot but consider it as injurious 
to our.rights, and therefore enumerate it among 
those points of which we have reason to complain. 

If there is force in our reclamations on the 
great question of fundamental rights; if we are 
entitled to legislate for ourselves as a member of 
the Union, and to establish the forms on which 


“| that legislation shall be conducted, by framing a 


constitution suited to our own exigencies, then no 
further observations need be made on other parts 
of the law, for the right of local legislation im- 
plies that of making the alterations we might 
deem expedient; then our judiciary would, be- 
come independent, the executive power would be 
properly circumscribed, and the legislative guarded 
against encroachment. 

There is one subject, however, extremely inter- 


‘esting to us, in which great care has been taken 


to prevent any interference even by.the Governor 
and Council, selected by the President himself. 
The African trade is absolutely prohibited, and 
severe penalties imposed on a traffic free to all the 
Atlantic States who choose to engage in it, and 
as far as relates to procuring the subjects of it 
from other States, permitted even in the Terri- 
tory of the Mississippi. 

It is not our intention to enter into arguments 
that have become familiar to every reasoner on 
this question. We only ask the right of deciding 
it for ourselves, and of being placed in this respect 
on an equal footing with other States. To the 
necessity of employing African laborers, which 
arises from climate, and the species of cultivation 
pursued in warm latitudes, is added a reason in 
this country peculiar to itself. The banks raised 
to restrain the waters of the Mississippi can only 
be kept in repair by those whose natural constitu- 
tion and habits of labor enable them to resist the 
combined effects of a deleterious moisture, and a 
degree of heat intolerable to whites; this labor is 
great, it requires many hands, and it is all impor- 
tant to the very existence of our country. | If, 
therefore, this traffic is justifiable anywhere, it is 
surely in this province, where, unless it is permit- 
ted, cultivation must cease, the improvements of 
a century be destroyed, and the great river resume 
its empire over our ruined fields and demolished 
habitations, i 

Another subject, not indeed growing out of this 
law, but of great moment to us, is the sudden 
change of language in all the public offices and 
administration of Justice. The great mass of the 
inhabitants speak nothing but the French; the 
late Government was always careful in their se- 
lection of officers to find men who possessed our 
own language,and with whom we could personally 
communicate; their correspondence with the in- 
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terior parts of the province was also carried on | Annexed to your country by the course of politi- 
chiefly in our own language; their judicial pro- | cal events, it depends upon you to determine whe- 
ceedings were indeed in Spanish; but being car- | ther we shali pay the cold homage of reluctant 
ried on altogether by writing, translations were | subjects, or render the free allegiance of citizens 
easily made ; at present, for the slightest commu- | attached to your fortunes by choice, bound to you 
nication, an interpreter must be procured ; in more | by gratitude for the best of blessings, contributing 
important concerns, our interest suffers from not | cheerfuliy to your advancement to those high des- 
being fully explained; a phrase, a circumstance | tinies to which honor, liberty, and justice, will 
seemingly of little moment. and which a person | conduct you, and defending, as we solemnly pledge 
uninterested in the affair will not take the trouble | ourselves to do, at the risk of fortune and life, our 
to translate, is frequently decisive, and produces | common constitution, country, and laws. 
the most important effects. That free commu-| We, therefore, respectfully pray that so much 
nication so necessary to give the magistrate a |of the law above-mentioned, as provides for the 
knowledge of the people, and to inspire them with | temporary government of this country, as divides 
confidence in his administration, is by this means | it into two Territories, and prohibits the importa- 
totally cut off, and the introduction of vira voce | tion of slaves, be repealed. 
pleadings into the courts of justice subjects the| And that prompt and efficacious measures may 
party who can neither understand his counsel, his | be taken to incorporate the inhabitants of Louis- 
judge, nor the advocate of his opponent, to em- | iana into the Union of the United States, and 
barrassments the most perplexing, and often to| admit them to all the rights, privileges, and im- 
injuries the most serious. munities, of the citizens thereof. 
We have thus stated the great sources of dis-| And your petitioners, as in duty bound, will 
content which have arisen from the measures | ever pray for the happiness and prosperity of the 
your honorable body. has-been pleased to pursue. | United States. 
Did we suppose them the effect of a settled de-| Conformable to the original deposited in the 
sign to oppréss; of a determination to disregard | House of Representatives. 
our natural and stipulated rights, we are per- 
suaded we should do as much injustice to your 
views, as the strongest expressions would do to 
our feelings of indignation and grief; but we wili 
not insult you by a suspicion so injurious to your 
motives; the want of true information with re- 
spect to us, opinions founded on a superficial ac- 
quaintance with our country, and prejudiced re- 
lations with our habits and manners, on reports 
the most unfounded, even as to our language, 
these alone have given rise to the measures of 
which we complain. and when these impressions 
shall have been effaced, we have the fullest confi- 
dence that their effects will cease, and the lan- 
guage of remonstrance will be changed to that of 
congratulation and thanks. 
Deeply impressed, therefore, with a persuasion 
that our rights need only be stated to be recog- 
nised and allowed; that the highest glory of a | 
free nation is a communication of the blessings 7 
| 


P. SAUVE, 
L. DERBIGNY, 
DESTREHAN. 


The following remonstrance was communica- 
ted to the House of Representatives, January 4, 
1805: 

To the honorable the Senate, and the honorable the 
House of Representatives of the United States in 
Congress assembled: The remonstrance and peti- 
tion of the representatives elected by the freemen of 
their respective districts in the District of Louisiana, 
humbly show : 

That your petitioners, as well as those whom 
they represent, were filled with the most lively 
pleasure at the first rumor of the cession of Lou- 
isiana to the United States. When it no longer 
became us to doubt of the event, and when we 
were informed that Congress were making laws 
freedom; and that its best reputation is derived | to organize the newly-acquired territory. we ex- 
from a sacred regard to treaties; we pray you, | perienced emotions of gratitude, and anticipated 
Representatives of the people, to consult your| for ourselves and our posterity all the blessings 
own fame and our happiness, by a prompt atten- | which result to the people of the United States 
tion to our prayer; we invoke the principles of | from the wisdom and magnanimity of an enlight- 
your Revolution, ‘the sacred, self-evident, and | ened and free Government. 
eternal truths on which your Governments are| While we were indulging these fond expecta- 
founded; we invoke the solemn stipulations of| tions, unmixed with distrust or fear, the act of 
treaty; we invoke our own professions and the | the last session of your honorable Houses, enti- 
glorious example of your fathers. and we adjure | tled “An act erecting Louisiana into two Terri- 
you to listen to the one and to follow the other, | tories, and providing for the temporary govern- 
by abandoning a plan so contradictory to every | ment thereof,” came to our knowledge, and from 
thing you have said, and they have taught—so | our eager grasp snatched the anticipated good. 
fatal to our happiness, and the reputation of your | The dictates of a foreign Government! an incal- 
country. To a generous and free people we |culable accession of savage hordes to be vomited 
Ought not to urge any motive of interest, when | on our borders! an entire privation of some of 
those of honor and duty are so apparent; but be | the dearest rights enjoyed by freemen! These 
assured that it is the interest of the United States | are the leading features of that political system 
to cultivate a spirit of conciliation with the in-| which you have devised for us; for those very 
habitants of the territory they have acquired. | men, who, in a solemn treaty, you had stipulated 
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to:dall and to treat as fellow-citizens; yet the 
American colors are hoisted in our garrisons ; this 
far-famed signal of liberty to all, to-us alone ex- 
hibits a gloomy appearance, and makes us more 
sensible of the immeasurable interval between us 
and ‘political happiness. . May we not be long 
doomed, like the prisoners of Venice; to read the 
word “liberty” on the walls of prisons! We 
trust.to your wisdom and goodness; you are the 
guardians of our Constitutional rights, and we 
repose our hopes in you as in the sanctuary of 
honor. - : : 

“Pie right of the people peaceably to assemble 
and petition the Government fora redress of griev- 
ances, is declared and warranted by the first 
ameodment to the Constitution. To this Consti- 
tution we appeal; we learned from you to resist, 
by lawful means, every attempt to encroach on : , RA A 
our rights‘and liberties; the day we became Amer- all the rights, advantages, and immunities of citi- 
jeans we were told that we were associated to a| Zens of the United States; but if Congress had a 


ordinance above quoted, did not contain more 
free people. We cannot suppose‘that the lan right to divide Louisiana into two Territories last 


than from thirty-three to forty thousand free in- 
habitants; which proportion. if adhered to in our 
case, as it seems to us it should have been, the 
‘United States having bound themselves by the 
third article of the treaty above quoted to admit 
us as soon as possible into the Union, would have 
given usa right to be immediately incorporated 
into the Union. . 

- We find neither ia the Constitution of the Uni- 
ted States, nor in the treaty with the French Re- 
public, any provisions by which Congress may 
have been authorized to make such division. 

We find in the treaty nothing but the plain and 
unequivocal obligation in Congress, to incorpo- 
rate the ceded territory-into the Union, and admit 
it as soon as possible, according to the principles 
of the Federal Constitution, to the enjoyment of 


guage of men jealous of their freedom can possi- year, they may claim next year the right to di- 
bly be unwelcome to your ears. vide it irito four 2 ee a cen 
` By the third article of the treaty between the | '2® POpwalion ot one ol those -erritories sna 
United States and the French Hepublic it is | mount to very near the population required by 
agreed “that the inhabitants of the ceded. terti. the Constitution of the United States, to entitle 
tory shall be incorporated into the Union of the An Territory to po ini the Tea aS an 
J : an independent State, Congress may again claim the 
United States, and admitted as.soon as possible, | +i nt to subdivide said Territory. Your petition- 
according ie fhe puneiples | the vee coer aa if the principle should be wanted es end 
tuition, tò the enjoyment of all the rights, advan-j| ~? Ae eA fe E 
tages, and immanties of citizens of the United to the oppression likely to result from such a pre 


3 ; | cedent; and ill-fated Louisiana is condemned to 
Sata and toatl ia the fo tA Of drag along for ages the fetters of an endless terri- 


EA rake torial infancy, never (to use the expression of one 
cae liberty, property, and the religion they pro-| of the most strenuous advocates of American in- 


dependence,) to be hardened into the bone of 
manhood. 

Under ordinary circumstances, your petitioners 
would have been disposed to sacrifice some of 
those rights secured to. them by a solemn treaty, 
to the convenience of the United States; but the 
provisory laws enacted by Congress for the dis- 
trict of Louisiana seem to us to be characterized 
by such an unusual spirit of severity as to oblige 
your petitioners (if those laws should be enforced) 
to pray for the unconditional fulfilment of those 
express engagements contained in the treaty of 
cession, and for those other benefits to which they 
are entitled as freemen of the United States. But 
had not your petitioners the unconditional provis- 
ions of a treaty to rest their rights upon, still they 
might have expected a Government founded on 
more liberal principles from the Representatives 


... Your petitioners beg leave to represent to your 
honorable Houses, that, according to the princi- 
ples contained in the third article of the treaty 
above quoted, they conceive that had not Con- 
gress thought proper to divide Louisiana into two 
Territories, they should now be entitled by their 
population to be incorporated into the Union as 
an independent State, 

In the ordinance for the government of the Ter- 
ritory of the United States northwest of the river 
Ohio, article the fifth, it is ordained, “that when- 
ever any of the States to be formed out of the 
Northwestern Territory shall have sixty thousand 
free inhabitants therein, such State shall be admit- 
ted by its-delegates into the Congress of the Uni- 
ted States, on an equal footing with the original 
States in all respects whatever, and shall be at > 
liberty to form a permanent constitution and State | of a free people, who, on a great occasion, had 
government: Provided, That the constitution and previously declared to the world these truths to 
government so to be formed shall be republican, | be self-evident : “That all men are endowed by 
and in conformity with the principles contained | their Creator with certain unalienable rights that 
in these articles; and so far as it can be consid- | among these are life, liberty, and the pursuit of 
ered consistent with the general interest of the | happiness. That, to secure these rights, Govern- 
Confederacy, such admission shall be allowed at ments are instituted among men, deriving their 
ab earlier. period, and when there may be a less | just powers from the consent of the governed. 
number of free inhabitants in the State than sixty That whenever any form of Government becomes 
thousand.” Your petitioners are informed, more- | destructive of these ends, it is the right of the 
over, that at the time of the admission of the | people to alter or abolish it, and to institute a new 
State of Ohio into the Union, said State, conform- | Government, laying its foundations on such prin- 
able to the last clause of the fifth article of the ciples, and organizing its powers in such form, as 
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to them shall seem most likely to effect their 
safety and happiness.” 

Little as we are aéquainted with the United 
States, we know by heart your declaration of in- 
pendence; we recollect the noble deeds of the 
heroes who bled in your glorious Revolution ; we 
are no strangers to the Constitution of the United 
States, and the bills of right, and constitutions of 
the several States in the Union; and it was upon 
those highly respectable and absolutely binding 
authorities, that we had anticipated the blessings 
of freedom. 

In order to enforce their pretensions, your peti- 
tioners are sensible that it becomes incumbent on 
them to submit to your honorable Houses a com- 
parative view of the constitutions enacted by 
Congress, at different times, for the different Ter- 
ritories, which were erected previously to the 
erection of the district of Louisiana; from that 
statement, extracted from your own records, your 
honorable Houses cannot help being convinced 
that the act respecting the district of Louisiana 
alone, instead of the open, disinterested counte- 
nance of a fond adoptive mother exhibited to our 
sister territories, bears the stern, distrustful look 
of a severe, imperious master; and if your honor- 
able Houses will be so good as to follow your 
petitioners through this interesting review, you 
will be fully satisfied that the humble remon- 
strances of your petitioners rest on the rock of 
American liberty and independence. 

Although your petitioners lament that the prin- 
ciple should now appear consecrated by practice. 
that governors and judges should, contrary to 
every principle of liberty, and to the principles of 
the Constitution of the United States, which took 
care to separate them, unite in their hands the 
three powers, Legislative, Executive, and Judicial, 

et your petitioners would have submitted in si- 
ence to whatever had been adopted by Congress, 
and submitted to by the people. But arbitrary 
measures without a precedent call loudly for the 
most energetic remonstrances to your honorable 
Houses. 

By the twelfth section of the act erecting Lou- 
isiana into two Territories, and providing for the 
temporary government thereof, “the Executive 
power, now vested in the Governor.of the Indi- 
ana Territory, is to extend to and be exercised in 
Louisiana.” Your petitioners beg leave to state 
that they have read, with the utmost attention, 
the laws enacted at different times, for the provi- 
sory government of the several Territories of the 
Union; and that far from observing in those laws 
anything like trusting the Governor of a neigh- 
boring State or Territory with the government of 
anewly-erected Territory, they find, on the con- 
trary, that Congress paid the most scrupulous re- 
spect to the interest and feelings of the inhabit- 
‘ants by the wisest precautions, in not only obliging 
the Governor to reside in the Territory which he 
governs, but also in obliging him to hold a free- 
hold ‘estate in the same Territory. In the ordi- 
nance for the government of the Territory of the 
United States Northwest of the river Ohio, we 
find this provision: “Be it ordained by the au- 


thority aforesaid, that there shall be appointed 
from time to time by Congress a Governor, whose 
commission shall continue in force for the term of 
three years, unless sooner revoked by Congress; 
he shall reside in the district, and have a freehold 
estate therein in one thousand acres of land, while 
in the exercise of his office.” 

In the act authorizing the establishment of a 
government in the Mississippi Territory we find, 
“and the President of the United Strates is hereby 
authorized to establish therein a government in 
all respects similar to that now exercised in the 
Territory Northwest of the river Ohio.” And in 
theact to divide the Territory of the United States 
Northwest of the river Ohio, we find: “Sec. 2. 
And be it further enacted, That there shall be 
established within the said Territory a govern- 
ment in all respects similar to that provided by 
the ordinance of Congress, passed on the 13th day 
of July. 1787, for the government of the Territory 
of the United States Northwest of the river 
Ohio.” 

In the act erecting Louisiana into two Territo- 
ries, the executive power in the district of Orleans 
is vested in a Governor, who shall reside in the 
territory, &e. 

Here, then, are the laws of the three Territories, 
erected ‘previously to the erection of the district 
of Louisiana, and the laws of the district of Or- 
leans, erected by the very same act. Those laws 
make it necessary for the Governor, who is liable 
to be called upon for the discharge of his official 
duties by every citizen of the Territory to re- 
side in said Territory. The law with respect 
to three of those Territories does not stop there. 
Congress were fully sensible that the inhabitants 
of those Territories would place more confidence 
in men who, like the inhabitants themselves, should 
have a direct interest in the welfare of the coun- 
try. by their own possessions in it; and to the 
indispensable condition of residence in the Terri- 
tory, they made it necessary for the Governor, 
while in the exercise of his office, to have a free- 
hold estate therein in one thousand acres of 
land. 

The extension of the Executive power to the 
Governor of the Mississippi Territory over the 
district of Orleans can hardly be adduced asa 
precedent; for, ever since the extension of his 
jurisdiction, the Governor of the Mississippi Ter- 
ritory has habitually resided in the district of Or- 
leans, of which he was Governor in fact; whilst 
the administration of the government of Missis- 
sippi Territory was left in the hands of a Secre- 
tary. But admitting, for argument’s sake, that 
it might be construed into a precedent, your pe- 
titioners beg leave to observe to your honorable 
Houses that the circumstances of the two Terri- 
tories cannot be compared. There are hardly 
two hundred and forty miles from Natchez to 
Orleans. An easy and speedy communication can 
be had at all times between the two places, both by 
land and by water. The laws of both Territories 
may be very similar in many important respects, 
by which the property of the inhabitants may be 
affected. Slavery prevails in both Territories. 
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di 


individuals, =. > 


2oWhat would it be, if, arriving at Vincennes in 
those ‘circumstances, an inhabitant of Louisiana 


‘was told of His Excellency’s being at Detroit, six 
hundred miles further? Besides, the laws of both 


Territories must be very dissimilar in a number 
of respects. Slavery cannot exist in the Indiana 
Territory, and slavery prevails in Louisiana’; 
and here your petitioners must beg leave to ob- 
serve to your honorable Houses that they conceive 
their property of every description has been war- 


ranted to them by the treaty between the United 
‘States and the French-Republic. Your petitioners 
are informed that a law respecting slavery has been 


passed by Congress for the district of Orleans, 


similar in many respects to the one formerly 
nade for the Mississippi Territory. Is not the 
silence of Congress with respect to slavery in this 
‘district of Louisiana, and the placing of this dis- 
trict under the Governor of a Territory where 
slavery is proscribed, calculated to alarm the peo- 
ple with respect to that kind of property, and to 
Create the presumption of a disposition in Con- 
gress to abolish at a future day slavery altogether 
in the district of Louisiana? 
> The same wise precaution which induced Con- 
gress to make. the residence of the Governor and 
the holding of property in the Territory where he 
exercises his’ office necessary, extends likewise, in 
the three Territories erected previously to the 
erection of the district of Louisiana, to the secre- 
tary and judges of the said Territories. In the 
same third section of the ordinance for the gov- 
ernment of the Territory of the United States 
Northwest of the river Ohio, we find, “there shall 
be appointed, from time to time, by Congress, a 
Secretary, whose commission shall continue in, 
forċe for four years, unless sooner revoked ; he 
shall reside in the district, and have a freehold 
estate therein in five hundred acres of land, while 
in the exercise of his office,” &c. i 

And again, in the same third section, “ there 
shall also be appointed a court, to consist of three 
judges, any two of whom to form a court, who 
shall have a common law jurisdiction, and reside 
in the district, and have each therein a freehold 
estate in five hundred acres of land, while in the 
exercise of their office.” ` 

These provisions extend likewise to the Mis- 
sissippi Territory, as may be seen by a reference 


{°the contrary; the point of Louisiana nearest 
he place where the Governor of the Indiana 
` ‘ferritory makes his habitual residence is not. less 
than öne hundred and sixty-five miles distant, 
and ‘there is not a housé to be met with on the 
‘yoad ; impassable. at many seasons of the year, 
owing to the number of creeks and rivers which |- 
sometimes overflow their banks, sometimes are 
entirely covered with ice; so that we may con- 
--@hade that, did not justice ‘and sound policy pro- 
hibit’ the alliance in contemplation, nature itself 
lJeudly proclaims its impracticability. Your hon- 
grable Houses may judge at what an immense 
ance’ some ‘parts of Louisiana must be from 
the Governor, to whom an appeal lies in many 
eases affecting the property and even the life of 


to an act authorizing the establishment of a gov- 
ernment in the Mississippi Territory; and to the 
Indiana Territory,as may be seen by a reference 
to.an act of Congress to divide the territory of the 
United States Northwest of the Ohio into two 
separate governments. _ š 

Your petitioners cannot consider it as necessary 
to add any other reasons to those given already, 
and which appear to them grounded upon just- 
ice, in order to determine your honorable Houses 
immediately to repeal that part of the act provid- 
ing for the government of the district of Louisi- 
ana, which places this district under the adminis- 
tration of the Governor, Secretary, and- Judges of 
the Indiana Territory. To say more on the sub- 
ject might appear to doubt your disposition to-do 
justice to the request of your petitioners, and to 
your justice alone they are determined to appeal, 

How far the extraordinary measures, contem- 
plated by the fourteenth section of the bill erect- 
ing Louisiana into two Territories, may, in the 
opinion of Congress, have been rendered necessary 
by circumstances, it does not belong to your peti- 
tioners to determine. Were those measures only 
severe, we should oppose to them only the arti- 
cles of compact between the original States and 
the people of the Northwestern Territory. Arti- 
cle second of said compact expressly declares: 
“That in the just preservation of rights and 
property it is understood and declared, that no 
law ought ever to be made, or have force in the 
said Territory, that shall in any manner what- 
ever interfere with or affect private contracts or 
engagements, bona fide and without fraud, pre- 
viously formed. 

In the fourth article of the same it is provided : 

“That non-resident proprietors shall in no case be 
taxed higher than residents.” 
- Here Congress not only acknowledge that they 
have no right to make a law interfering with or 
affecting private contracts or engagements, bona 
fide and without fraud, previously formed, but so 
tender are they of the right of property, that they 
even go so far as to provide that non-resident 
proprietors shall in no case be taxed higher than 
residents. 

How different is the condition of the Louisi- 
anians! Congress, in the fourteenth section of 
the act erecting Louisiana into two Territories, 
seems to acknowledge the validity of some incip- 
ient titles to land, for what else can mean these 
words? “Or to make null and void any bona fide 
act or proceedings to obtain a grant for lands 
done by an actual settler, agreeably to the laws, 
usages, and customs of the Spanish Government.” 
Act or proceedings cannot certainly mean any- 
thing else than the incipient titles of which we 
are speaking. 

Now, suppose such act or proceeding, agreeably 
to the laws, usages, and customs of Spain, to have 
actually taken place, three years were granted by 
the Spanish Government after having obtained a 
full or incipient grant for making a settlement 
thereon. There may be, and there are, Ameri- 
can emigrants, who, some time previously to the 
20th day of December, 1803, may have bought 
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from the original proprietor, or rather holder, of 
that incipient title, his right to said lands. There 
may be, and there are, some who have obtained 
those incipient titles in their own name, and who, 
ignorant as they must have been of a law not en- 
acted at the time, and taking it for granted that 
Congress would allow the same space of time 
which was allowed by the Spanish Government 
for making a settlement upon lands obtained from 
the Spanish Government, may have returned to 
the Eastern part of the United States in order to 
prepare everything necessary for their removal, 
and with an intention of coming back to Louisi- 
ana in the following spring to settle upon those 
lands which they had bought bona fide and with- 


| conceive. to grant lands in its name until they re- 
| ceived official notice of the treaty which ‘ceded 
| Louisiana to France.) and that it ts not probable 
that a Government ata considerable distance can 
be ina greater hurry to take steps by which it 
| divests itself of the sovereignty of a country, than 
the Government which has just acquired that 
country, and which is on the spot, has taken to 
have its sovereignty acknowledged there, and that 
ten months and ten days elapsed after the treaty 
between the United States and the French Re- 
public before the United States took possession 
of Louisiana, your honorable Houses must con- 
clude that there may have been grants for lands 
obtained from the Spanish Government, as to 


out fraud. But perhaps Congress, who, in the | which those who have obtained them may have 
beginning of the fourteenth section, had declared ; yet more than one year to comply with the laws, 
null and void every act and proceeding subse- | usages, and customs of the Spanish Government. 


quent to the Treaty of St. Ildefonso, made the Ist 
day of October, 1800, of whatsoever nature, to- 
wards the obtaining any grant, title, or claim to 
such lands, and under whatever authority trans- 
acted or pretended, be, and have been, from the 
beginning, null, void, and of no effect in law or 
equity, may insist that since the sovereignty of 
the lands in Louisiana was vested in the United 
States, the 1st day of October, 1800, and since, more 
than three years elapsed from the Ist day of Octo- 
ber, 1800, to the 20th day of December, 1863, they 
have unquestionably a right to expel from the 
lands they claim any man who, according to the 
conditions of the Spanish Government, has made 
no improvement on the lands he might have ob- 
tained on the 20th day of December, 1793 ; and 
as to Congress being pleased to confirm such in 
itself an insufficient title to any actual settler, it 
is a favor which they may or may not grant, 
without binding themselves to extend it to the 
representative of the original holder, unless the 
express condition of an improvement has been 
fulfilled ; but if your honorable Houses give leave 
to your petitioners to remind you that, by the first 


article of the Treaty of St. Ildefonso, * His Catho- ; 
lic Majesty promises and engages, on his part, to | 


cede to the French Republic, six months after the 


full and entire execution of the conditions and l 


stipulations herein relative to His Royal High- 


| But your petitioners (we mean the few who haye 
any knowledge at all of the law respecting Lou- 
isiana, enacted during the last session of your hon- 
| orable Houses) find themselves placed between 
‘the necessity either of. not complying with the 
conditions on which they received lands from the 
Spanish Government, or of acting in direct con- 
tradiction to a law enacted by your honorable 
| Houses; and yet what do those grants amount 
‘to which were given since.the Ist day of Octo- 
i ber, 1800? If your honorable Houses will be 
: pleased to call upon officers in Louisiana fora 
¡correct statement of the quantity of land given 
f since that epoch by the officers of the Spanish 
| Government, your honorable Houses will be sat- 
| isfied that there has been buta very inconsiderable 
‘quantity of land thus disposed of, and disposed of 
| chiefly in favor of hard laboring men, who, owing 
: to the various rumors which ran all over the coun- 
| try ever since the cession of France was spoken 
‘of; the country belonging sometimes to Spain, 
| sometimes to France, sometimes to the United 
| State, sometimes to Spain again; at an immense 
| distance from every source of information, very 
often not understanding the language of their 
neighbors ; discouraged at first from exhausting 
their means in making improvements on lands to 
which they had obtained an incipient title, from 
; what they conceived the precariousness of those 


i 
i 
i 
f 


ness the Duke of Parma, the colony or province | titles, likely to result from the interference of such 
of Louisiana, with the same extent that it has | or such a Power to which they were told Louis- 
now in the hands of Spain, and that it had when | iana belonged; prevented by your law from com- 


France possessed it,” it will be manifest to your 
honorable Houses that the King of Spain did not 
renounce his sovereignty over Louisiana on the 
ist. day of October, 1800. 

At what period of time an absolute renuncia- 
tion of Louisiana was made by the King of Spain 
i petitioners cannot ascertain ; but they hum- 

ly conceive that the sovereignty of the United 
States in Louisiana did not begin previously to 
that. absolute and unconditional renunciation on 
the part of the King of Spain. 

And if-your honorable Houses consider, more- 
over, that time sufficient must be allowed for the 
Spanish Government to make known its final 
treaty With the French Republic to its agents in 
Louisiana, (authorized, your petitioners humbly 


| plying with the conditions of Spain, when they 
i had itnot any longer in their power to doubt that 
the country was ultimately to remain to the Uni- 
ted States, and who, at the very moment their 
| confidence had begun to revive, find themselves, 
Í : ; : , 
i whatever they may do, liable to be punished by a 
‘free and enlightened nation for having listened to 
_ the dictates of prudence and placed confidence in 
i the United States. 
| Your petitioners beg leave to observe further, 
| that it was only on the 10th day of March, 1804, 
that the United States took possession of the dis- 
| trict of Louisiana; it should seem of course that 
| the inhabitants of Louisiana could not be bound 
| by any law of the United States, previously, at 
| least, to that epoch: Yet your honorable Houses, 
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byra-Jaw approved by the President; on the 26th 
day of March, 1804, deprive of his: property, and 
if he does persist in his claim after the first day of 
October next, condemn to a fine not exceeding 
one thousand dollars, and to suffer an imprison- 
ment. not exceeding one year, any man who shall 
have-attempted. a.settlement on lands to which 
he may not have obtained as yet a complete title, 
if.he has made or attempted a settlement any 
time.posterior to the 20th day of December, 1803, 
that is; more. than thrée months before the law 
which condemns him was enacted; and if your 
honorable Houses reflect. that the act erecting 
Louisiana into two Territories, is only to take 
place on the first day of October, 1804, it will re- 
sult that a man may be guilty of doing an act 
indifferent in itself; in virtue of a law which is to 
take place more than nine months subsequently 
a¢cording to the law itself, before the provision of 
that law can be enforced, and that, too, in the very 
-face of the third article of the ninth section of the 
Constitution of the United States, which declares, 
“Phat'no bill of attainder, or ex post facto law, 
shall be passed. i š 
~The 15th section of the law erecting Louisiana 
into. two Territories authorizes the President of 
the United States “to stipulate with any Indian 
tribes, owning lands on the east side of the Mis- 
sissippi, and residing thereon, for an exchange of 
tänds; the property of the United States, on the 
‘west side of the Mississippi, in case the said tribes 
shall remove ‘and settle thereon.” 
“Had the United States bound themselves to ex- 
terminate from the face of the earth every inhab- 
itant of Louisiana, your petitioners do not con- 
@eive, that they could have taken a more effectual 
step towards the. fulfilment of the engagement, 
‘than the measures contemplated by the fifteenth 
section of the law, respecting the district of Lou- 
isiana. But, by the treaty with the French Re- 
public, the United States have engaged to main- 
tain and protect us in the free enjoyment of our 
liberty and property. Great God! a colony of 
‘Indians to protect us in our liberties and proper- 
ties! “And we hear, at the same time, that troops 
Jave been ordered from some parts of this district 
of Louisiana; and, at this moment, the garrison 
of New Madrid is reduced (not from death or 
sickness, from which they have kept entirely free, 
but in virtue of orders received from the com- 
‘manding officer at Fort Massac,) to fifteen men. 
In the meantime, depredations and assassinations 
by the Indians have already begun: it is not a 
week since your petitioners received the news, 
that, within forty miles of this place, the Indians 
had wantonly assassinated three men. A week 
before, we heard of another set, on the river St. 
Francis, who committed against one of our scat- 
tered settlers every sort of depredation ; killing 
‘his cattle of every description, destroying all his 
property of every kind, stripping him and his 
family entirely naked, and, after glutting them- 
with what provisions they found in the house, 
throwing all the rest into the fire. What a time 
have your honorable Houses chosen for the ex- 
change in contemplation! A plan, wearing the 


most threatening aspect to our lives and proper- 
ties—a plan not only alarming in its immediate 
effects, but pregnant with evils of a most danger- 
ous nature in its remote consequences. 

Your petitioners humbly conceive, that the 
tribes of Indians living in your populous States 
cannot possibly prove, at any time, dangerous to 
their white inhabitants, principally dispersed and 
scattered as they are upon an immense, and, in 
many parts, very thickly inhabited territory: But 
your honorable Houses must be sensible that it 
would be far otherwise with respect to. any ha- 
bitual residence those now scattered Indians could 
make. on the west side of the Mississippi. The 
Indians will be by the measures contemplated 
connected together, and our white settlers must, 
for a very considerable time to come, remain dis- 
persed at an immense distance from each other ; 
an easy and defenceless prey to the bloody rage of 
the merciless tomahawk. Is this protection? Is 
this justice? Isthis equity? Would your hon- 
orable Houses acknowledge in all the Powers of 
Europe the right to collect in one body all their 
convicts, amounting in number (if such a number 
could be found) to twice, or perhaps three times 
your own population, and to vomit them on your 
shores? The narrow and limited view of your 
petitioners does not allow them to see any the 
least difference ‘between the conduct of the Pow- 
ers of Europe in that case, and your conduct with 
respect to us; except that in one case the Powers 
of Europe are not hound by any treaty to protect 
you, and the Government of the United States is 
bound to protect us. Your petitioners might add 
that convicts might possibly be reclaimed, but ex- 
perience teaches us that-the Indians, when con- 
scious of their strength, the nearer they approach 
to civilization the more inclined they feel to re- 
sume at the first opportunity their naturally cruel 
and savage disposition. 

Your petitioners do not doubt but that some 
grand political ends were expected to be answered 
by the provision in the fifteenth section of the 
bill erecting Louisiana into two Territories, but 
were those ends as advantageous as in the humble 
opinion of your petitioners they are disastrous— 
“ Nothing,” said Aristides to the Athenians, “could 
be more advantageous than the proposition of 
Themistocles, but nothing could be more unjust.” 
Your honorable Houses are well acquainted with 
the determination of the Athenian people. 

Your petitioners have thus gone through the 
painful, yet they conceive indispensable, task of 
remonstrating against grievances, in compliance 
with the duty they owed to their country, to them- 
selves, and to posterity. Your petitioners are sen- 
sible that, in the discussion of interests of such 
magnitude, involving their dearest rights, they 
may, perhaps, appear to have deviated a little, 
either in some of the conclusions or expressions, 
from the respect they never intended to refuse to 
the highest authority of their country: but let 
your honorable Houses remember that your peti- 
tioners feel themselves injured, deeply injured. 
Could they tamely submit, could they even repre- 
sent with more moderation in such a case, you 
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yourselves would not consider them worthy to be 
admitted into a portion of the inheritance of the 
heroes who fought and bled for the independence 
of America. 

Your petitioners ask, Ist. For the repeal of the 
act erecting Louisiana into two Territories, and 
providing for the temporary government thereof. 

Qdly. That legal steps should be immediately 
taken for the permavent division of Louisiana. 

3dly. That a Governor, secretary and judges. 
should be appointed by the President, who shall 
reside in the district of Louisiana, and hold prop- 
erty therein to the same amount as is prescribed 
by the ordinance respecting the Territory North- 
west of the river Ohio. 

4thly. That the Governor, secretary and judges. 
to be thus appointed, for the district of Louisiana, 
should, in preference, be chosen from among those 
who speak both the English and the French lan- 
guages. 

5thly. That the records of each county, and the 
proceedings of the courts of justice in the district 
of Louisiana should be kept, and had in both the 
English and French languages, as it is the case 
in a neighboring country, under a monarchical 
Government, and acquired by conquest. 

‘6thly. That supposing the district of Louisiana 
to be divided into five counties, ten members. two 
from each county, shall be elected by the people 
having a right to vote in each county, according 
to the rules prescribed by the ordinance respect- 
ing the Northwestern Territory every two years. 
or such another number as Congress may appoint, 
which said members shall, jointly with the Gov- 
‘ernor, form the Legislative Council of said dis- 
trict of Louisiana. 

7thly. That Congress would acknowledge the 
principle of our being entitled, in virtue of the 
treaty, to the free possession of our slaves, and to 
the right of importing slaves into the district of 
Louisiana, under such restrictions as to Congress 
in their wisdom will appear necessary. 

Sthly. That Congress, taking into consideration 
the distance at which we live from the seat of 
the General Government, which does not allow 
the General Government to be informed with te- 
spect to the true interest of this country but 
through the agents of that same Government. 
Congress should enact a law authorizing this dis- 
trict of Louisiana to send an agent or delegate to 
Congress, whose powers, as to speaking and voting 
in the House, Congress may circumscribe as to 
them may seem proper. 

Qthly. That funds should be appropriated for 
.the support, and lands set apart or bought for the 
-building and maintaining of a French and Eng- 
lish school in each county, and for the building 
of a seminary of learning, where not only the 
‘French and English languages, but likewise 
the dead languages, mathematics, mechanics, nat- 
uraland. moral philosophy. and the principles 
ofthe Constitution of the United States should 
be taught. Independent of the obligation of spread- 
ing knowledge, upon which alone a free Govern- 
ment can stand in a country till now unacquaint- 


ed with your laws and language, a powerful 
additional interest will result, in the opinion of 
Congress, from the teaching principally of math- 
ematics and natural philosophy, when your hon- 
orable Houses refiect that Louisiana abounds 
with mines of every description, which can never 
be worked to any advantage without the powerful 
engines supplied by these two sciences. 

10thly. That every private engagement, con- 
formable to the laws of Spain, entered into during 
the time Louisiana was ruled by the laws of Spain, 
shall be maintained. 

lithly. That any judgment which was consid- 
ered as final, according to the Spanish law, shall 
not be revised by any of the tribunals to be estab- 
lished in Louisiana by the United States. 

12thly. That any judgment from which an ap- 
peal might be had, according to the Spanish law, 
to any superior tribunal, may be appealed from to 
a tribunal of equal dignity within this Territory, 
or the United States, and thata final judgment be 
had, conformably to the laws of Louisiana, at the 
time the suits were brought into court. 

And now your petitioners trust their remon- 
strances and petition to the justice of your honor- 
able Houses, and they do not entertain the least 
doubt but that a nation, who, in their Declaration 
of Independence, has proclaimed that the govern- 
ors were intended for the governed, and not the 
governed for the governors; a nation who com- 
plained so loudly of their right of representation, 
a right inestimable to them, and formidable to 
tyrants only. being violated; a nation who pre- 
sented it to the world, as one of their reasons of 
separation from England, that the King of Eng- 
land had endeavored to prevent the population of 
their States; a nation who waged war against 
her mother country for imposing taxes on them 
without their consent; a nation who. styles the 

| Indians “the merciless Indian avages, whose 
koown rule of warfare is an undistinguished de- 
struction of all ages, sexes and conditions,” will 
not be deaf to theirjust complaints; and, by redress- 
ing their grievances, will deserve forever the most 
unbounded affection of the inhabitants of the dis- 
triet of Louisiana. 

Elated with these hopes, your petitioners con- 
ceive that they cannot end their present remon- 
strance and petition in a more suitable manner 
than by renewing to you the oath they had admin- 
istered to them on the first day of their meeting 
together in General Assembly. by the first civil 
commandant of this district of Louisiana. 

And we all swear “to be faithful to the United 
States, to maintain with all our power the Con- 
stitution of the United States, and to obey the 
laws made and to be made by Congress for the 
district of Louisiana.” 

Signed at St. Louis, the twenty-ninth day of 
September, in the year of our Lord one thousand 
eight hundred and four, and of the American In- 
dependence the twenty-ninth. 

{Signed by the Deputies of New Madrid, Cape 
Girardeau, Ste. Genevieve. St. Louis and its de- 
pendencies, St. Charles and its dependencies.] 
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DISTRICT OF COLUMBIA. 


i [Communicated to the House, January 22, 1805.] 


To. the Senate and House of Representatives of the 

United States: The memorial of delegates appointed 
y various sections of the District of Columbia re- 
` spectfully represents— 

_ [hat their constituents, at the commencement 
of:the present session, with a view to ascertain the 
general opinion on such objects as might require 
the interposition of Congress, and which, by being 
presented in one view, might supersede numerous 
petitions on subordinate points, so apt to’ distract 
the attention, and unnecessarily consume time 
‘claimed by national concerns, empowered your 
memorialists to take into -consideration the situa- 
tion of the District,and submit whatever, in their 
opinion, its welfare required. 

„£ Your memorialists accordingly met at an early 
period and made considerable progress in the busi- 
ness confided to them, when their deliberations 
‘were arrested by the propositions offered for a 
recession of the District. As soon asa decision 
was-made upon them, your memorialists resumed 
theirvsittings, and now embrace the earliest op- 
portunity in their power of inviting the attention 
of, the Legislature to the results of their delibera- 
tions. ln submitting these they beg leave to state 
that they have refrained from noticing any objects, 
an attention to which is not, at the present time, 
of indispensable importance to the interests of the 
District.- sie : 

«The. object which, from its superior interest, 
first.eagaged their attention, is the administration 
of.justice.. By a recurrence to the. laws of Con- 
gress n vies that, in organizing the Judiciary 
system of the United States, fees were allowed to 
the officers of the courts established in the respec- 
tive States equal to those allowed in the supreme 
courts: thereof, with an addition of one third, to- 
gether with other emoluments. ‘The reason of 
this liberal allowance was doubtless the high 
grade of suits generally carried before those tri- 
bunals, and the great: extent of country they em- 
braced. When Congress assumed jurisdiction 
over this small territory, the same fees, it is pre- 
sumed from inadvertence, were allowed to the 
officers: of the circuit court of the District. of 
Columbia, as those allowed in the other circuits. 
Previous to this time, that.portion of the District 
which at present forms the county of Washington 
was charged with fees similar to those paid in 
the county. courts of Maryland; and that portion 
which now forms. the county of Alexandria was 
charged with the same fees as those paid in the 
county courts of Virginia. By this provision the 
fees have been increased, in some instances, to 
double, and, in other instances, to three times the 
amount paid under the States to which the por- 
tions of the District were attached. Local and 
peculiar circumstances, so far from creating any 
reason for this augmentation, strongly enforce a 
diminution. Among these are, 

The small size of the District ; 
Its compact population; 


The increased number of suits before the circuit 


| court, from the extension of its cognizance to con- 


troversies for sums exceeding twenty dollars, the 
greatest part of which arise between tradesmen 
and mechanies in moderate circumstances. 

Without going into detail, it may be proper to 
state, that, when the defendant immediately on 
being served with writ satisfies the demand against 
him, the costs are seldom less than ten dollars; 
that, in the suit where the debt is not contested 
but which is carried into court solely. for. delay, 
the costs amount to thirty-three, dollars, even in 
cases where the debt does not exceed twenty-one 
dollars. - In the case of an appeal from the decision 
of a magistrate on a demand of thirteen dollars, 
which was reversed by the court, the costs incurred 
by the defendant amounted to about one hundred 
and thirty dollars, nearly one-third of which was 
in compensation to witnesses. 

Your memorialists need scarcely, after the state- 
ment of those facts, and the mass of corroborating 
facts herewith submitted, say, that the existing 
system presses witha weight upon the district that 
threatens ina short time to destroy the industry 
of the honest citizen or drive him from it. In 
order to remove these evils, your memorialists pray 
a reduction of the fees of the officers of the circuit 
court, in the county of Washington, to the rates 
payable to the officers of the-county courts. of 
Montgomery and Prince George’s, in the State of 
Maryland, at the time of the assumption of the ju- 
risdiction by Congress; and of those of the officers 
of the circuit court in the county of Alexandria 
to the rates payable to the officers of the county 
court at Fairfax, in the State of Virginia, at the 
same period. 

It is respectfully submitted whether the im- 
partial administration of justice does not require 
the repeal of so much of the act of Congress, en- 
titled “An act additional to, and amendatory of, 
an act concerning the District of Columbia,” as 
repeals the act providing for the compensation of 
the justices of the peace thereby created; and as 
directs execution on magistrates’ judgments to 
issue from the clerk’s office, and allows him a com- 
pensation therefor; and likewise so much thereof 
as relates to the compensation of jurors in the 
county of Washington; which repeal, your me- 
morialists have no hesitation in saying, will give 
general satisfaction to their constituents. 

Experience having proved the existence of va- 
rious defectsin themilitiasystem,it is recommend- 
ed as the means of obviating them, and of render- 
ing the system more acceptable to the inhabitants 
of the district, that it be so altered as to reduce the 
number of musters from eight,as now directed to 
be held, to five ; that is, three musters in company, 
one in battalion, and one in legion ; to reduce the 
number of courts for assessing fines from six, as 
now directed to be held, to four; that is, two bat- 
talion and two legionary courts; to make the per- 
sons of delinquents liable to arrest and imprison- 
ment, not exceeding twenty-four hours, for each 
day’s non-attendance, where property is not shown 
whereon to assess the fines; and to devolve the 
collection of fines on the marshal ot the district as 
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practised in the first instance, instead of collectors 
appointed by military courts, as is now the case. 

Your memorialists further request that validity 
may be given in the District of Columbia to let- 
ters testamentary and of administration. granted 
in any part ofthe United States. in which the tes- 
tator or intestate resided at the time of his death ; 
and that owners of slaves residing within the dis- 
trict may be permitted to remove them from time 
to time from one county thereof to the other, with- 
out incurring any penalty or forfeiture. 

Inconveniences having arisen from the want of 
competent authority, to lay outand keepin repair 
roads within the county of Washington, it is re- 
quested that adequate provision be made for this 
interesting object. 

Your memorialists are duly impressed with the 
lateness of the period of their application, and its 
possible interference with an attention to objects 
under the consideration of Congress; but they are 
likewise impressed with a belief that a sincere dis- 
position exists to promote the general interests of 
the district, and so far as they can be ascertained, 
to consult the wishes of its inhabitants; having, 
however, made no request, not dictated by consid- 
erations of great weight, and justified by a regard 
for the interest of their constituents, they entertain 
the hope that their representation will obtain the 
early attention of Congress. 

C. CONINGHAM, President, 
N. KING, Secretary. 
Jantary 18, 1805, 


The committee appointed on the 19th November, 1804, 
to whom was referred a resolution directing certain 
inquiries to be made respecting the administration of 
law, and the fees allowed to the officers of the district 
court, offer the following report as the result of their ! 
labors: 

They have, from Herty’s Digest of the Laws 
of Maryland, ascertained the fees payable to the; 
clerks of the county courts of the State, and re- | 
duced them from tobacco to the currency of the 
United States, (in paper marked A.) 

They have, also, from the same source obtained 
the fees payable to the sheriffs in Maryland, in the 
money of the United States, (io paper marked B.) 

They have, from the law of Congress, chap. 
125, sec. 1, passed on the twenty-eighth of Februa- 
ry, 1799, made an extract, (C,) of the fees alowed 
to the marshal; which they have also entered in 
paper B, for the purpose of making the compari- 
son between them, and the fees received by the 
sheriffs of Maryland for similar services. 

‘They have, from the same law, ascertained the 
fees of the clerk of the district court, (in extract 
D.) These are entered, where for similar services. 
inthe paper A, for the purpose of comparing the 
compensation of clerk of the district court with 
the clerks of the county courts of Maryland. 

“The paper marked E shows the number of suits 
on the docket, at each court or term since the es- 
tablishment of the county court for the county of 
Washington; from this it will appear, that, at the 
three courts holden in 1801, quarter yearly, there 


als, 23 appeals, and 96 criminal cases. At the two 
half yearly courts holden in 1803. there were 880 
appearances, 723 imparlances, 462 trials, 17 ap- 
peals, and 93 criminal cases. That at the July 
term, in 1804, there were 467 appearances, 316 
imparlances, 267 trials, 7 appeals, and 65 criminal 
cases. 

Desirable as it is, your committee cannot obtain 
“the nature and amount of those suits, with the 
expenses attending them, and the sums recovered,” 
without paying a large sum in fees to the clerk of 
the court for searches, &c., or they would willingly 
have taken on themselves the labor of extracting 
all the information which the documents would 
afford. Norcan they, from the same causes, ob- 
tain the facts relative to cases of insolvency, and 
which might throw light upon their causes, and 
show how far it is through the instrumentality of 
the judiciary establishment of the District that 
they occur. 

The number of criminal cases which appear on 
the docket may be averaged at about ninety in 
each year. but the committee have’ not been able 
to ascertain the amount of fines imposed. 

The marshal has been obliging enough to fur- 
nish the committee with (F) the amount of com- 
pensation paid to grand and petit jurors at March 
term, 1802; it being $711 75. One of the com- 
mittee being referred to the marshal’s office, from 
the elerk’s, for this information, took the liberty 
of asking other information at the same time, 
which it was supposed might be obtained from 
that source (G.) The application was made to 
the deputy marshal at the office, as accident, rather 
than design, had led him there. Although unable 
to obtain the facts wanted, the committee believe 
the disposition lay with the marshal and deputy, 
to furnish any information in their possession; 
but not having complete returns of fees, judg- 
ments, &c. in the office, they could not satisfy 
the inquiries of the committee. 

From a professional gentleman your committee 
have obtained the following information on the 
subject of uncontested claims: “ That where the 
defendant is served with a writ, provided he im- 
mediately pays the debt, the costs are seldom less 
than ten dollars,” And that the expenses atten- 
dant on a suit in the circuit court of the District 
of Columbia, in Washington county. on a debt of 
twenty-one dollars, where the defendant does not 
deny it, but only wishes to obtain time by carrying 
it into court, as nearly as follows: The plainuiff’s 
costs, seventeen dollars sixteen cents, and the de- 
fendant’s seven dollars thirty-seven cents, being 
twenty-four dollars and fifty-three cents incurred 
to the ume of judgment. On execution issuing to 
theclerk and marshal for issuing. poundage, serving 

Jeri facias, swearing appraisers, &c., a further 
expense of about seven dollars nincty-seven cents 
will be incurred; making, in all, the sum payable 
by the defendant to be about fifty-four dollars and 
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forty-nine cents, instead of the original debt of 
twenty-one dollars! . (I) 
-4 The committee have not succeeded in their en- 

»deavor to-ascertain the expense of asuit where an 
‘average number of witnesses were summoned, and 
-the proceedings are protracted by appeal, delay, 

&c.; but as ‘an illustration of the effect of these 
ciples, in a-ease not pursued to the extremity, 
y.refer to the.statement H, given by a citizen 
‘Washington, of the expense he was involved 
by*defending himself against what he consid- 
ered:as'a gross imposition, and where he wassup- 
ported in the belief by a previous adjudication. A 
claim:of thirteen dollars was tried before a magis- 
trate; and judgment given in favor of the defend- 
ant. The plaintiff by appeal carried the cause 
into-eourt';-about four witnesses were examined ; 
the judges.determined on the appeal, reversed the 
decision of a magistrate, and the defendant had to 

pay about one hundred and thirty dollars. . 

t At the first-establishment of the court, the legal 
appearance fee of an attorney was fixed at ten dol- 
Jars: This was, however, at one of the succeeding 
terms reduced to’six dollars and sixty-seven cents, 
at which sum it now stands. 

“On reviewing the information thus obtained, it 
has suggested certain observations, which the com- 
mittee deem it proper to submit to the considera- 
tion of thedelegation. Thesudden transition from 
theeconomical county caurts of the State of Mary- 
land to a more:dignified judiciary system given to 
the district, however flattering to our vanity, is not 
calculated to give satisfaction to those whom ne- 
cessity impels into-its vortex, or who take into 
view our real situation.. For notwithstanding the 
per diem allowance to the marshal, and the clerk 
ofthe court, we find their fees vastly more than 
the State officers received. By a comparison of 
the fees allowed to our federal officers, with those 
paid:to the officers of the county courts of Mary- 
land, it appears that the clerk of the court receives 
about two hundredand fifty per cent. advance; and 
the marshal’s fees. are nearly double: what the 
sheriff:of Maryland used to receive. This great 
increase of compensation can scarcely have been 
dictated by considerations of cur local situation, 
for, in a district only ten miles square, and where 
the. population is more collected than usual in 
counties of a State, it cannot be supposed that ad- 
ditional labor would be imposed on the clerk, or 
on the marshal in the discharge of his duty ; the 
reason of the case seems to point to a contrary 
eonclusion. The circumstances of this district 
being established asthe seat of the General Gov- 
ernment must increase its population by the re- 
moval of strangers into it, many of whom will be 
tradesmen and mechanics, whose small debts will 
constitute a large proportion of the business of the 
courts, and on whom this increase of expense in 
prosecuting their claims must operate with pecu- 
liar hardship. If, on the other hand, these fees 
were given under the expectation, that from the 
smallness of the counties in the district few suits 
would be instituted, and-that the compensation of 
the officers ought therefore to be increased to en- 
able them to live, the result seems to show that 


expectation was erroneous; as,either from the ex- 
tension of the jurisdiction to sums of twenty dol- 
lars, or the description of the inhabitants, the 
Washington county docket must afford a reason- 
able portion of business. 

- The great labor, and perhaps impossibility of 
procuring .all the facts relative to the expense of 
prosecuting and the amount recovered, has pre- 
vented the committee from obtaining an accurate 
statement; yet from the docket of the terms which 
have already passed, they have’ ventured an esti- 
mate of the annual expense to the county of Wash- 
ington, and the probable amount recovered. 
The average number of appearances is nine hun- 

dred and eighty-eight in the year; of these sup- 
pose eighty-eight are not served, it will leave 
nine hundred suits on which appearence is en- 
tered. And supposing only two attorneys’ fees 
to each suit, although there are frequently four, 
the amount of attorneys’ fees in Washington 
county will be annually upwards of - $12,000 
The average trial docket is five hundred 
and twelve, to which suppose two hun- 
dred have witnesses summoned, two to 
each suit, and that they have to attend 
four days on the average, - =- -~ 
Suppose the clerk’s and marshal’s fees 
together,on each suit where the defend- 
ant enters an appearance, average five 
dollars, - - - 7 
The supposed annual expense to the in- 
habitants of the county, in the prosecue 
tion of suits, - = =o 7 7 
The average yearly -trial docket being 
five hundred and twelve, suppose four 
hundred -of these are actions. of debt, 
and will, one with another, be for fifty 
dollars each. Then the yearly sum 
recovered in court will be, = 5s 


2,000 


4,500 


18,500 


20,000 


Leaving an excess of the amount over 


the costs, of -, -~ 7 - - 1,500 


It has often been considered as humane and 
beneficial, particularly to debtors, that the trials 
do not take place until the third term after the 
institution of the suit; anda very large portion 
of suits are believed to be carried into court for 
the purpose of obtaing this delay. Instead of that 
effect in this District, it appears that this delay 
costs between thirty and forty dollars; in many 
cases exceeding, and in some equal to, the origi- 
nal claim. That this expense is frequently in- 
voluntary on the part of the debtor, and generally 
renders him the more unable to pay; a circum- 
stance which even the professional gentlemen and 
officers complain of, and by which they lose a 
considerable portion of their fees. It appears to 
your committee, as more correct, as well as more 
humane, that the debt should be substantiated as 
soon as possible, and the delay of execution be 
given afterwards. In this case, the creditor, 
having evidence of the truth of his claim, can 
transfer or otherwise dispose of it; while the debtor, 
knowing the sum he has to pay, for such a length 
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of time previous to serving an execution, might 
make arrangements for its discharge. 

From every view your committee have been 
able to take of the subject referred to them, they 
are of opinion that the delegation ought to ask of 
Congress an inferior court for the county of Wash- 
ington; that this court should be composed of : 
that it should have original jurisdiction in all cases 
between twenty and one hundred dollars; decide | 
on appeals from a single magistrate. and determine 
on sums under fifty dollars, without appeal; but 
that an appeal on matters of law should lie to the 
circuit court for sums of fifty dollars or upwards, 
and the original jurisdiction of the circuit court, 
in cases of debt, be limited to one hundred dollars. 

DANIEL REINTZEL, 
NICHOLAS KING, 
BENJAMIN MOORE. 


The committee to whom was referred the inquiry into 
the effects of our system of civil jurisprudence on the 
county of Washington, beg leave to report on the 
following subjects referred to them: 

Ist. The effect and operation of so much of a 
law of Congress, additional to and amendatory 
of an act concerning the District of Columbia, as 
prohibits the taking of fees by justices of the 
peace, and which authorize the clerk of the county 
court to issue executions on their judgments, and 
take fees therefor. 

2d. The effect and operation of so much of the 
same law as compels jurors to serve without com- 
pensation. 

3d. And, the effect and operation of so much of 
the law as provides that “no capias ad satisfaci- 
endum shall issue on any judgment of a single 
magistrate, or in any case, where the judgment, 
exclusive of costs, shall not exceed twenty dollars.” 

On the first subject your committee have to 
observe, that the law and practice of the State of 
Maryland, which authorized the magistrates to 
receive fees for transacting such business as came 
before them, was never complained of as a griev- 
ance, because the sums allowed to be taken were 
in themselves reasonable, and a bare compensation 
for the time necessarily employed. For issuing 
a summons or warrant, they were entitled to 
twelve and a half cents; for judgment, twelve 
and a half cents; execution, twelve and a half 
cents; administering an oath, six cents; taking 
bail bonds, twenty-five cents ; taking the acknowl- 
edgments of deeds, twenty-five cents to each 
magistrate; summoning a venire, seventy-five 
cents; valuing an orphan’s estate, seventy-five 
cents; and for several other duties imposed on 
them, fees equally light. 

2 While these fees, small as they are, were al- 

lowed, there was no complaint of a disinelination 

on.the part of the justices to attend to the adjust- 
ment of differences arising among our poor but 
industrious citizens. The fees were received from 
a principle of justice, and the magistrate was re- 
conctiled to them by the consideration, that though 
an inadequate: compensation for his time, they 
were generally paid bya class of citizens depend- 


ing on their labor for support, and less able to pay 
the whole, than the magistrate to abate part of 
his reasonable claim. ‘I'he passage of the law 
which prohibited the magistrates from taking fees 
was certainly an evil to the community; its ten- 
dency was. to render the magistracy less attentive 
to their duties, and the adjustment of differences 
less easy of attainment to the poor; it militated 
against the generally acknowledged principles of 
justice, particularly in republics, that services 
ought not to be claimed where compensation for 
them is not allowed; and it compelled many of 
our most useful justices of the peace to resign 
their commissions. While thus taking away from 
the magistrates, to whom all the trouble of trying 
the cases brought before them is given, the small 
compensation they had, the law directs execu- 
tions on their judgments to be issued by the clerk 
of the court, and gives him double the fee which 
the magistrates were allowed to take. 

The second subject of inquiry seems attended 
with more disadvantages to society than the first: 
for if there are a few men who can give up a 
portion of their time, without receiving compen- 
sation, to the adjustment of differences between 
their fellow-citizens, and to whom the honor of 
the magistracy is desirable, they are still fewer in 
number who can leave their affairs for whole 
days without previous notice, and attend at a dis- 
tance from home, at the most unpleasant seasons 
of the year, for other people’s advantage, without 
being paid for their attendance. When jurors 
were summoned for the term and received pay 
for their services. they made arrangements for the 
transaction of their business during their absence ; 
those summoned were generally judiciously se- 
lected, respectable, and in some measure acquaint- 
ed with those transactions in society to which 
their inquiries would be directed. Under the 
present system how differently are we situated: 
during the whole court, the citizens best qualified 
for jurors are obliged to keep out of the sight of 
the marshal and his deputies during the moming 
of the day wher they ought to be attending to 
their business, lest they be summoned on the jury 
for the day: and the marshal is obliged to take 
those whom chance or design has thrown in his 
way ; and they are sometimes travellers, strangers 
to our habits, our manners, and our laws; who 
serving against their will may be more anxious 
to be discharged than solicitous to do justice. 

The inconveniences felt from the operation of 
that portion of the law which prohibits imprison- 
ment for debts under twenty dollars, arise in a 
great measure from our peculiar local situation. 
Subject to an influx of strangers by the buildings 
going on, and the vessels of the United States dis- 
charging their seamen in this city, debts of this 
description to a very considerable amount are con- 
tracted by single men with our citizens: many of 
these contemplating but a transitory residence, 
and finding the operation of this law, have the dis- 
honesty to avail thernselves of it, although they 
possess sufficient to discharge their debts; andin- 
stances of this kind of robbery. aggravated by in- 
sult, are not unfrequent. Enemies as your com- 
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yhittee are to everything tyrannical in the execu- 
tión of the law, they are induced to believe, that 
the effect of this indulgence is neither favorable to 
humanity.nor justice; that it is more an introduc- 
tion to dishonesty than a provision of humanity 
Sn favor of the unfortunate; for few indeed have 
been the instances of committing a father of a 
family to prison fora small debt. The.law, how- 
ever, now favors the idle vagabond, shakes the 
confidence which ought to exist among our citi- 
zens, and in many instances is supposed to prevent 
that lenity and indulgence to the unfortunate, and 
those-having families, which they formerly re- 
ceived. When the confidence of the citizen has 
beén several times abused, he will of necessity 
withdraw it from others, and the innocent will 
suffer from the injustice of the depraved. 

<" The committee, therefore, recommend the pass- 
ing of the. following resolution, as declaratory of 
the sense of the delegation on the subject of the 
foregoing report: ; : 

- Resolved, That in the opinion of the delegates 
of the District of Columbia the repeal of so much 
of the act of Congress, entitled “ An act additional 
to, and amendatory of, An act concerning the 
District. of Columbia, as repeals the law providing 
for the compensation of justices of the peace there- 
by created,” would be just, proper, and beneficial 
to the county of Washington; as would, also, the 
répeal of so much of the fourth section of said act 
as directs executions on magistrates’ warrants to 
issue from the clerk’s office, and allows the clerk 
a fee therefor. 

ER : DANIEL REINTZEL. 
NICHOLAS KING. 


[The tables, being voluminous, are omitted.] 


$ MARINE HOSPITAL FUND. 


[Communicated to the House, March 5, 1804.] 


Mr. S. L. Mircuiit, from the Committee on 
Commerce and Manufactures, to whom was re- 
ferred the memorialof sundry citizens and mariners 
of the city of Baltimore, in the State of Mary- 
land, praying for geater facilities to the admission 
of sick and disabled seamen into the marine hos- 
pitals, made the following report: E 

The memorialists state, as a grievance requiring 
a remedy, that seamen of the United States, taken 
sick or becoming disabled after their arrival in 
port, and before reshipment on another voyage, 
are refused admittance into the infirmary, and 
denied the benefit of the mariner’s fund, although 
such applicants may have heretofore paid hos- 
pital money conformably to law. The distress 
experienced by many seamen, by this construc- 
tion and execution of the laws, is loudly com- 
plained of: and the interposition of Congress 
is solicited to save the wretched from their pres- 
ent distress, and to avert similar calamities for 
‘the future. The seriousness of this complaint, 
proceeding from the suffering seamen of our coun- 
try, has been contemplated with anxiety and con- 


cern by the committee: their helpless and un- 
friended situation has been beheld not only with 
pity, but with an active benevolence, which, at 
the instant it finds that succour is necessary, ex- 
erts itself promptly and without hesitation to af- 
ford it.) The spectacle of these useful citizens, 
who navigate the ships of our country, on all 
their voyages, in which national glory and national 
wealth are concerned, turned out of doors, be- 
cause they are sick and indigent, is too painful 
to be beheld without emotion. Ss 

The cause of these exhibitions of woe, so un- 
pleasant to the feelings of individuals, and so cal- 
culated to affect the public sensibility, is worthy 
of being investigated; and the committee believe 
that much of the evil complained of, will be found 
to proceed from the generalization of the seamen 
fund by the act of May the 3d, 1802. 

A reference to the different statutes passed on 
this subject, will satisfy the inquirer that this is 
the case. By the prudent and salutary provision 
of an act passed July 6th, 1798, it is made the 
duty of the master or owner of every ship or ves- 
sel of the United States, arriving from a foreign 
port, and before she shall be admitted to entry, 
to render to the collecter a true account of the 
number of seamen employed on board the vessel 
since her last entry in any port of the United 
States, and to pay to the said collector at the rate 
of twenty cents a month for every seaman so em- 
ployed. The captain is authorized to deduct this 
out of the sailors’ wages. The like regulation 
was extended to the crews of vessels enrolled or 
licensed for the coasting trade. 

The money thus paid by the seamen, was di- 
rected to be accounted for to the Secretary of the 
Treasury. And the President of the United 
States was authorized to provide for the tempo- 
rary relief of sick and disabled seamen. It was 
an express condition of this capital, that it should 
be expended only in the district in which it was 
collected And as it was judged that in some dis- 
tricts, a surplus would remain over and above 
the needful expenditure, it was directed that such 
surplus should be-vested in the national stock, for 
the purpose of accumulation, and of being en- 
larged by charitable donations until proper ma- 
rine hospitals could be procured for the perma- 
nent accommodation of sick and disabled seamen ; 
or, what was better, until pensions could be as- 
signed them. 

To these excellent regulations, another import- 
ant one was added by the statute of March 2d, 1799. 
By one of the sections of this act the Secretary of 
the Navy wasdirected toretain in his hands twenty 
cents a month from the wages of officers, seamen, 
and marines, in the navy, to be paid into the trea- 
sury, and expended for the same purposes as the 
money paid by the seamen in the merchants’ service, 
whether on foreign voyages or in the coasting trade. 
But in that very statute an unbappy diversion 
was made of those funds from their original des- 
tination. In some of the districts, it happened 


‘that more money was expended than the sum col- 


lected within the same amounted to. This be- 
came, in those places, a matter of complaint; to 
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remedy it, a great inroad was made. The ex- 
penditure, which had heretofore been limited to 
the collection district, was rendered lawful in any 
part of the State in which such district was situ- 
ated, and within any other State next adjoining. 
There was an exception, however, as to the four 
New England States. Thus was the surplusage 
in any one district in a great degree prevented, 
and the project of accumulating money enough 
for lasting and well endowed hospitals or pensions, 
by which the sick, wounded, disabled, or veteran 
seamen might have been provided for and enabled 
to enjoy repose, almost altogether frustrated. 

But even this encroachment upon the primitive 
design did not give entire satisfaction ; complaints 


were still made in a few places that the surplus of 


money was inadequate to the wants of the sick 
and infirm seamen, and they were so loud and re- 


| to a report of the Secretary of the Treasury, made 

in obedience toa resolve of this House, on the 21st 
day of January, and now lying on the table. By 
this it appears that in some places where money 
is collected, none is expended. 

It is plain to the committee that the seamen of 
their country ought to be distinguished when in 
distress from common paupers. It was the inten- 
tion ofthe Government toconsiderthemso. They, 
therefore, while in health aod employment, pay 
something towards their own support when they 
shall be sick and unable to perform services. The 
sum collected does not seem sufficient, or why 
should these unfortunate men be rejected as the 

enon states? The committee, while it for- 
| bears to make any remarks on the sum of $33,401 
| expended at Norfolk, and $26,964 at Charleston, 
|S. C., requests that gentlemen will take the trouble 


iterated that, on the 3d of May, 1802, Congress | to examine these swelling items of the account, 
listened to them, and declared by a law, the pass- | while they note only $7,330 are collected at the 
ing of which is never to be regretted, that the Í former of those places, and $15,843 at the latter. 
moneys heretofore collected—that is ever since! In order, however, to enlarge the means of re- 
1798—and unexpended, and all moneys thereafter i lief as to temporary purposes, the following propo- 
to be collected, under authority of the before men- | sition is submitted, to wit: 

tioned acts, should constitute one general fund, to | Thatan additional sum, of five cents per month, 
be employed as circumstances should require, in | be paid for hospital money, by the seamen and 
every seaport of the nation. In consequence of | others in the foreign, coasting, and naval service, 
this generalizing scheme, the pleasing surplusage j intended by the act of 16th July 1798, and the act 


that was accumulating in the ports of New York, 
Philadelphia, Baltimore, and Boston, was broken 


| of March 2d, 1799. ; 
And with the desire to provide some fund for 


down and drawn away, except a reservation of | the permanent relief of decrepit or superannuated 


$15,000 for building an hospital in Massachusetts. 

By this stroke all the hopes of permanent provi- 
sions for sailors, with impaired limbs and exhaust- 
ed constitutions, were blasted at once. No pros- 
pect remained but that of a temporary supply, fur- 
nished monthly, or from hand to mouth, as the tax 
was paid to the Treasury. The sums saved by 
the good management and rigid economy of the 
managers of them in some places, were not now, 
as before, treasured up for future benefit there ; 
but, serving merely to tempt the cupidity of per- 
sons, in other and distant places. they were melt- 
ed down and absorbed in the general mass. 

The diminution of the fand, in certain ports 
where it used to be most abundant, has led to a 
more strict scrutiny than has been usually prac- 


tised heretofore as to the admission of sailors to ! 


the benefits of hospitals. In some places doubts 
have been entertained whether unemployed sea- 
men ought to be allowed a participation of those 
advantages. In others (or one other) they have 
been refused unless the sickness or disability shall 
have accrued while they are in actual service. 
In consequence of this maaner of construing and 
executing the law, uneasiness is manifesting itse 
in several of our most frequented and opulent sea- 


ports. Before the generalizing law, these expres- | 
sions of dissatisfaction were few and local; since ; 


that event, they are growing more numerous, and 
even universal. ‘ 


For an able and perspicuous view of the sums 
collected for the relief of seamen, and the places 
at which they have been collected and expended, 
with avvariety.of other interesting and instruc- 
tive particulars, the committee beg leave to refer 


| seamen, exhausted in service, though not proper 

i objects of a sick infirmary, it is recommended, 

| That the Ist section of the act of May 3d, 1802, 
as far as the same respects the generalization of 

| the seamen’s fund, be repealed. 


LOSS OF THE FRIGATE PHILADELPHIA. 


{Communicated to Congress, March 20, 1804.] 
To the Senate and House of 
Representatives of the United States: 

I communicate to Congress a letter received 
from Captain Bainbridge, commander of the 
| Philadelphia frigate, informing us of the wreck of 
that vessel on the coast of Tripoli, and that him- 
self, his officers, and men, had fallen into the hands 
lof the Tripolitans. This accident renders it ex- 
| pedient to increase our force, and enlarge our 
expenses in the Mediterranean, beyond what the 
| last appropriation for the naval service contem- 
| plated. I recommend, therefore, to the considera- 


if | tion of Congress, such an addition to that appro- 


k the exigency requires. 
TH. JEFFERSON. 


| priation, as they may thin 


Marcu 20, 1804. 

Tripout, Nov. 1, 1803. 
| S: Misfortune necessitates me to make a 
| communication the most distressing of my life, 
and it is with the deepest regret that Í inform you 
of the loss of the United States’ frigate Philadel- 
phia, under my command, by being wrecked on 
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——— 


roi s between four and five miles to the eastward 
of the town of Tripoli. The circumstances re- 
- lating to this unfortunate event are: At9 A.M. 
being about five leagues to the eastward of Tripoli, 
saw a ship; in’ shore’ of-us, standing before the 
wind tó the westward; we immediately gave 
chase ; ‘she hoisted Tripolitan colors, and contin- 
‘ued: her course’ very near the shore; about eleven 
. otlock had approached the shore to seven fathoms 
water; commenced firing at her, which we con- 
tified, by running before the wind, until half- 


past 125 ‘being then in seven fathoms water, and 
finding our fire ineffectual to prevent her getting 
into Tripoli; gave up thie pursuit, and was bearing 


Sth Con. 2d Szs.—52 


serving our country, in doing our duty; has placed 
us in that situation which can be better conceived 
than described, and from which we rely on our 
country’s extricating us. 

The gua-boats, in attacking, fired principally at 
our masts ; had they directed the shot at their hull, 
no doubt but they would have killed many. 

The ship was taken possession of a little after 
sunset; and, in the course of the evening, myself, 
and.all the officers, with part of the crew, were 
brought on shore, and carried before the Bashaw, 
who asked several questions. From his palace, the 
officers were conducted. to the house which Mr. 
Catheart lived in, where we lodged last night, 
and this day the Minister has become the guaran- 
tee to the Bashaw for us officers, and we have 
given him our parole of honor. 

Enclosed you will receive a list of the officers, 
and a few of the people to attend them, who are 
quartered in the American Consular house, and 
are to be provided for by such ways and means as 
I can best adopt, which will be on as economical 
a plan as possible: the remainder of the crew will 
be supported by the Regency. 

We have all lost everything but what was on 
our backs, and even part of that was taken off; 
the loss of the officers is considerable, as they 
were well provided in every necessary for a long 
station. R 

Mr. Nissan, the Danish Consul, has been ex- 
tremely attentive, and kindly offers every service 
of assistance. 

I trust, sir, you will readily conceive the anx- 
iety of mind I must suffer. After the perusal of 
the enclosed certificate from the officers, on my 
conduct, should you be pleased to express the 


‘opinion of Government, you will much oblige me. 


` I have the honor to be, &e. 
WM. BAINBRIDGE. 
Hon. ROBERT SMITH, 
Sec’y of the Navy, Washington. 
P. S. Notwithstanding our parole, we are not 
permitted to leave the house, or to go to the top 
of it, and they have closed our view of the sea. 


List of officers and men quartered at the American 
Consular-house at Tripoli. 

Wm. Bainbridge, Captain; David Porter, Ja- 
cob Jones, Theodore Hunt, and Benjamin Smith, 
Lieutenants; Wm. S. Osborn, Lieut. of Marines; 
John Ridgely, Surgeon; Keith Spence, Purser; 
Wm. Knight, Sailing Master; Jonathan Cowdery, 
and Nicholas, Harwood, Surgeon’s Mates ; George 
Hodge, Boatswain; Bernard Henry, Daniel T. 
Patterson, James Gibbon, Benj. F. Reed, William 
Cutbush, Wallace Wormley, Robert Gamble, 
Richard B. Jones, James Renshaw, James Biddle, 
and Simon Smith, Midshipmen; Joseph Doug- 
lass, Sailmaker; Richard Stephenson, Gunner 3 
William Godby, Carpenter; William Anderson, 
Captain’s Clerk ; Minor Forentan, Master’s Mate; 
James C. Morris, Ship’s Steward; Ottis Hunt, 
and David Irvine, Sergeants of Marines; William 
Leith, Ship’s Cook; James Casey, Master-at- 
Arms; Peter Williams, Corporal; John Baptist, 
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Lewis Hecksener, Frederick Lewis. Chas. Mitch- 

ell, Peter Cook, Leonard Foster, William James, 

William Gardner, and William Kemperfill—43. 
43 

264 men and boys in the Bashaw’s Palace. 


307 total of crew. 


< Sım: We, late officers of the United States 
frigate Philadelphia, under your command, wish- 
ing to express our full approbation of your con- 
duct concerning the unfortunate event of yester- 
day, do conceive that the charts and soundings 
justified as near an approach to the shore as we 
made; and that, after the ship struck, every exer- 
tion was made, and every expedient tried, to get 
her off, and to defend her, which either courage 
or abilities could have dictated. We wish toadd, 
that, in this instance, as well as every other since 
we had the honor of being under your command, 
the officer and seaman have distinguished you. 
Believe us, sit, that our misfortunes and sorrows 
are entirely absorbed in our sympatby for you. 
We are, sir, with sentiments of the highest and 
most sinceré respect, your friends and fellow-suf- 
ferers, 
Davip Porter, Lieutenant. 
J. Jones, Lieutenant. 
Tueopore Hent, Lieutenant. 
Ben. Smitn, Lieutenant. 
Wm. S. Oszorn, Lieut. Marines. 
Joun Rincevy, Surgeon. 
Keira Spence, Purser. 
Wm. Knicat, Sailing Master. 
Jona. Cowpery, Surgeon’s Mate. 
Nicu. Harwoop, do. 
Bernarp Henry, Midshipman. 
James GIBBON, do. 


Benjamin F. REED, do. 
WaLLace WORMLEY, do. 
ROBERT GAMBLE, do. 
James BIDDLE, do. 
Ro. B. Jones, do. 
D. T. PATTERSON, do. 
Wm. Coreuss, do. 
Simon SMITH, do 


Josera Dovctass, Sailmaker. 
Georce Hones, Boatswain. 
Ro. Stepaenson, Gunner. 
James Rensuaw, Midshipman. 
Wm. Gopzy, Carpenter. 


DESTRUCTION OF THE PHILADELPHIA. 


Commodore Preble to the Hon. Robert Smith, Secre- 
et tary of the Navy. 


U.S. Sarr CONSTITUTION, 
Rae Syracuse Hargor, Feb. 19, 1804. 
‘Sint Thave the honor to inform you that the 
United States brig Syren, Lieutenant Command- 
ant “Stewart, and ketch Intrepid of four guns, 
Lieutenant Commandant Decatur, arrived here 
last evening froma cruise. They left this port the 


3d instant, with my orders to proceed to Tripoli 
and burn the frigate (late the United States fri- 
gate) Philadelphia, at anchor in that harbor, I 
was well informed that her situation was such as 
to render it impossible to bring her out, and her 
destruction being absolutely necessary to favor 
my intended operations against that city, I deter- 
mined the attempt should be made. 

I enclose you copies of my orders on this oc- 
easion, which have been executed in the most 
gallant and officer-like manner by Lieutenant 
Commandant Decatur, assisted by the brave offi- 
cers and crew of the little ketch Intrepid under 
his command. Their conduct in the performance 
of the dangerous service assigned them cannot be 
sufficiently estimated ; it is beyond ail praise. Had 
Lieutenant Decatur delayed one half hour for the 
boats of the Syren to have joined him, he would 
have failed in the main object, as a gale com- 
menced immediately after the frigate was on fire, 
and it was with difficulty the ketch was got out 
of the harbor. The Syren, owing to the lightness 
of the breeze in the evening, was obliged to anchor 
a considerable distance from the city, which pre- 
vented her boats from rendering much assistance, 
as they might have done had they entered the 
harbor earlier. ‘Lieutenant Stewart took the best 
position without the harbor, to cover the retreat 
of the Intrepid, that the lightness of the wind 
would admit of. His conduct through the expe- 
dition has been judicious and meritorious, But 
few of the officers of the squadron could be grati- 
fied by sharing in the danger and honor of the 
enterprise. In justice to them, I beg leave to 
observe that they all offered to volunteer their 
services on the occasion; and I am confident, 
whenever an opportunity offers to distinguish 
themselves, that they will do honor to the service. 

I enclose you Lieutenants Commandant Stew- 
art and Decatur’s official communication, with 
the names of the officers on board the ketch. 

I have the honor to be, &c. 

EDWARD PREBLE. 


U.S. Bric SYREN, 
Syracuse Hargor, Feb. 19, 1804. 


Sir: | have the honor to enclose for your in- 
formation the principal occurrences and observa- 
tions during our late expedition in company with 
the ketch Intrepid, Lieutenant Commandant De- 
catur, to effect the destruction of the frigate Phil- 
adelphia in the harbor of Tripoli, and on the happy 
termination, of that enterprise I heartily congrat- 
ulate you. I only have to lament that a junction 
had not been formed with the Intrepid by the 
boats of the Syren under the command of Lieu- 
tenant Caldwell, as I make no doubt they would 
have been able to carry and destroy one or both 
of the cruisers lying near the frigate. 

You will observe by my notes that the boats 
were despatched in due season to meet the Intre- 
pid, agreeably to our arrangement; but eircum- 
stances rendering it advisable for Lieutenant 
Commandant Decatur to enter upon the enter- 
prise much earlier than was intended, the Junction 
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was consequently defeated until after the ship was 
on fire and the ketch retreating out of the harbor. 
«TD have the honor to be, &e. f 


aes. CHARLES' STEWART. 
Commodore Enward Preste, Commander of the 
“ U. S Squadron in the Mediterranean. 


On Boanp Tue Keron INTREPID, 
ee a At Sea, February 17, 1804. 
- Sim: Ihave the honor to inform you that, in 


“: pursuance of your orders of the Ist instant, to 


»-proceed. with this ketch off the harbor of Tripoli, 
thereto. endeavor to effect the destruction of the 
United States’ late frigate Philadelphia, I arrived 
there in company with the United States brig 
Syren, Lieutenant Commandant Stewart, on the 
7th, but, owing to the badness of the weather, was 
unable to effect-anything until last evening, when 
we had alight breeze from the N. E. At seven 
o’clock I entered the harbor with the Intrepid, the 
Syren.having gained her station without the har- 
bor in a situation to support usin our retreat. At 
half past 9, laid her-along side the Philadelphia ; 
boarded; and, after a short contest, carried her. I 
immediateiy fired her in the store-rooms, cock- 
pit, and berth-deck, and. remained on board until 
the flames had issued from the spar-deck-hatch- 
ways and ports, and before I got from along side 
the fire had communicated to the rigging and 
tops. Previous to our boarding, they had got their 
tompions out and hailed several times, but not a 
gun was fired. ; 

The noise occasioned by boarding and contend- 
ing for possession, although: no, fire-arms were 
used; gave a general alarm on shore, and on board 
their cruisers which lay about a cable and a half’s 
length from us, and many large boats filled with 
men lay around, but from whom we received no 
annoyance. They commenced a fire on us from 
all their batteries on shore, but with no other ef- 
ct than one shot passing through our top-gallant 
sail. 7 ; 

-The frigate was moored within half gun-shot 
of the Bashaw’s castle, and of their principal bat- 
tery. Two of their cruisers lay within two cable’s 
length on the starboard quarter, and their gun- 
boats within half gun-shot on the starboard bow. 
She had all her guns mounted and loaded, which, 
as they became hot, went off; as she lay with her 
broadside to the town, I have no doubt but some 
damage has been done by them. Before I got out 
of the harbor, her cables had burnt off, and she 
drifted in under the castle where she was con- 
sumed. Ican form no judgment as to the nume 
ber of men that were on board of her—there were 
about twenty killed—a large boatful got off, and 
many leaped into the sea. We have made one 
prisoner, and I fear from the number of bad wounds 
he has received, he will not recover, although 
every assistance and comfort has been given him. 

I boarded with sixty men and officers, leaving a 
guard on board the ketch for her defence; and it 
is with the greatest pleasure I inform you I had 
not a man killed in this affair, and but one slightly 
wounded. Every support that could be given, I 


‘received from my officers, and, as the conduct of 


each was highly meritorious, I beg leave to enclose 
you a list of their names, Permit me, also, sir, to 


| speak of the. brave fellows I have the honor to 


command, whose coolness and intrepidity was 
such as I trust will ever characterize the Ameri- 
can tars. 

It would be injustice in me, were Ito pass over 
the important services rendered by Mr. Salvador, 
the pilot, on whose good conduct the success of 
the enterprise in the greatest degree depended, 
He gave me entire satisfaction. 

T have the honor to be, &c. . 

f STEPHEN DECATUR, Ja. 

Commodore Epwarp PREBLE, &e. 


The following is a list of the officers employed 
on board the ketch Intrepid, under my command, 
in boarding and destroying the frigate Philadel- 
phia, in the harbor of Tripoli, on the 16th instant: 

Lieutenants—James Lawrence, Joseph Baine 
bridge, and Jonathan Thorn. 

Surgeon—Lewis Herman. 

Midshipmen—Ralph Izard, John Rowe, Charles 
Morris, Alexander Laws, John Davis, of the Con- 
stitution; Thomas M’Donough, of the Enterprise; 
and Thomas Oakley Anderson, of the Syren. 

Mr. Salvador, pilot, and sixty-two men. 


NAVAL OPERATIONS AGAINST TRIPOLI. 


[Communiéated to Congress, Feb. 20, 1805.] 


To the Senate and House of ; 
Representatives of the United States + 

I communicate, for the information of Congress, 
a letter of September 18, from Commodore Pre- 
ble, giving a detailed account of the transactions 
of the vessels under his command, from July the 
9th, to the 10th of September last past. 

The energy and judgment displayed by this 
excellent officer, through the whole course of the 
service lately confided to him, and the zeal end 
bravery of his officers and men in the several en- 
terprises executed by them, cannot fail to give 
high satisfaction to Congress and their country, 
of whom they have deserved well. 

TH. JEFFERSON. 

Fepruary 20, 1805. 


Copy of a letter from Commodore Preble to the Secre- 
tary of the Navy. 


<U. S. Sip CONSTITUTION, 
Malta Harbor, Sept. 18, 1804. 

Sır: I had the honor to write you from Mes- 
sina, under date of the 5th of July; I then ex- 
pected to have sailed the day following, but was 
detained, by bad weather, until the 9th, when I left 
it, with two small bomb vessels under convoy, and 
arrived at Syracuse, where we were necessarily 
detained four days. On the 14th I sailed, the 
schooners Nautilus and Enterprise in company 
with six gun-boats and two bomb vessels, gener- 
ously loaned us by his Sicilian Majesty. The 
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bomb vessels are about thirty tons, carry a thir- į weigh and gain an offing: the wind continued 
teen-inch brass sea-mortar and forty men. Gun- | veering to the eastward, which favored our gain- 
boats, twenty-five tons, carry a long iron twenty- | ing sea-room, without being obliged to carry so 
four pounder in the bow, with a complement of | great a press of sail as to Tose any of our gun- 
thirty-five men. They are officered and manned | boats, although they were in great danger. The 
from the squadron, excepting twelve Neapolitan | gale continued varying from northeast to south 
bombadiers, gunners, and sailors, attached to each | south east, without increasing much until the 


boat, who, were shipped by permission of their 
Government. This step I found necessary, as 
every vessel in the squadron was considerably 
short of complement. The gun-boats are con- 
structed for the defence of harbors; they are flat 
bottomed and heavy, and do not sai] or row even 
tolerably well. They were never intended to go 
to sea, and I find cannot be navigated with safety, 
unless assisted by tow ropes from larger and bet- 
ter sailing vessels, nor even then, in very bad 
weather. However, as they were the best I could 
obtain, I have thought it for the good of our ser- 
vice to employ.them, particularly as the weather 
in, July and August is generally pleasant, and, 
without them, my force too small to make any 
impression on Tripoli.. On the 16th of July we 
arrived at Malta, where we were detained, by 
contrary gales, until the 21st, when we left it, and 
arrived in 'sight of Tripoli the 25th, and were 
joined by the Syren, Argus, Vixen, and Scourge. 
Our squadron now consisted of the Constitution, 
three brigs, three schooners, two bombs. and six 
gun-boats, our whole number of men, one thou- 
sand and sixty. : 
m arrangements for an attack on Tripoli.a city 
well walled, protected by batteries judiciously 
constructed, mounting one hundred and fifteen 
pieces of heavy cannon, and defended by twenty- 
five thousand Arabs and Turks; the harbor pro- 
tected by nineteen gunboats, two galleys, two 


I proceeded to make the neces- ' 


| 81st July, when it blew away our reefed fore- 
| sail, and close reefed maintopsail; fortunately 
Í the sea did not rise in proportion to the strength 
| of the gale. or we must have lost all our boats. 
| August Ist the gale subsided, and we stood to- 
| wards the coast: every preparation was made for 
|an attack on the town and harbor. August 3d, 
| pleasant weather, wind from the East; stood in 
| with the squadron towards Tripoli. At noon we 
| were between two and three miles from the bat- 
: teries, which were all manned, and observing sev- 
! eral of their gun-boats and galleys had advanced, 
: in two divisions, without the rocks, I determined 
| to take advantage of their temerity. At half past 
, 12, I wore off shore, and made the signal to come 
: within hail, when I communicated to each of the 

commanders my intention of attacking the ene- 
;my’s shipping and batteries. ‘The gun and mor- 

tar boats were immediately manned, and prepared 
| to cast off, the gun-boats in two divisions of three 
‘each; the first division commanded by Onpiain 
: Somers, in No. 1, Lieutenant Decatur, in No. 2, 
‘and Lieutenant Blake. in No. 3; the second divi- 
sion commanded by Captain Decatur. in No. 4, 
' Lieutenant Bainbridge, in No. 5, and Lieutenant 
: Trippe. in No. 6. The two bombards were com- 
:manded by Lieutenant Commandant Dent, and 
| Mr. Robinson, first lieutenant of this ship. At 
i half past 1 o’clock, having made the necessary 
: arrangements for the attack, wore ship and stood 


schooners of eight guns each, and a brig mount- ; towards the batteries. At 2. signal made to cast 
ing ten guns, ranged in order of- battle, forming a | off the boats; at a quarter past 2, signal for bombs 
strong line of defence, at secure moorings, inside and gun-boats to advance and attack the enemy. 
a long range of rocks and shoals. extending more | At half past 3, general signal for battle. Atthree- 
than two miles to the eastward of the town. which | quarters past 2, the bombs commenced the action 
form the harbor, protects them from the northern | by throwing shells into the town. In an instant 
gales, and renders it impossible for a vessel of the | the enemy’s shipping and batteries opened a tre- 
Constitution’s draught of water to approach near ` mendous fire, which was promptly returned by 
enough to destroy them, as they are sheltered by the whole squadron within grape-shot distance 5 
the rocks, and can retire under that shelter to the | at the same time the second division, of three 
shore, unless they choose to expose themselves in | gun-boats, led by the gallant Captain Decatur, 
the different channels and openings of the reefs,’ was advancing, with sails and oars, to board the 
for the purpose of annoying their enemies. Each | eastern division of the enemy, consisting of nine 
of their gun-boats mounts a heavy eighteen or | boats. Our boats gave the enemy showers of 
twenty-six pounder in the bow, and two brass | grape and musket balls as they advanced; they, 
howitzers on their quarters, and carry from thirty- | however, soon closed, when the pistol, sabre, pike, 
six te fifty men. The galleys have each one hun- and tomahawk, were made good use of by our 
dred men; schooners and brigs about the same brave tars. Captain Somers being in a dull sailer, 
number. The weather was not favorable for an- | made the best use of his sweeps, but was not able 
choring until the 28th, when, with the wind E. to fetch far enough to the windward to engage 
‘S: E. the squadron stood in for the coast, and, the same division of the enemy’s boats which 
‘at3 P. M. anchored, per signal, Tripoli bearing | Captain Decatur fell in with; he, however, gal- 
$S. two and a half miles distant. Atthis moment | lantly bore duwn with his single boat on five of 
‘the: wind shifted suddenly from E. S. E. to N. the enemy’s western division, and engaged within 
NeW, and thence to N. N. E. At 5 o’clock it pistol shot, defeated, and drove them within the 
blew strong, witha heavy sea, setting directly on | rocks in a shattered condition, and with the loss 
shore. “I-made the signal to prepare to weizh. | of a great number of men. Lieutenant Decatur, 
“At 6, the wind and sea having considerably in- | in No. 2, was closely engaged with one of the 
creased, the signal was made for the squadron to |enemy’s largest boats of the eastern division 
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ewhich stuck to him;after having lost a large pro- 
¿portion of men, and, at the instant that brave offi- 
-cer was- boarding her to-take possession, he was 
«treacherously shot through the head by the cap- 
tainof the boat that-had surrendered, which base 
seonduct enabled the poltroon (with the assistance 
she«received from other boats) to escape. The 
“«thirdboat of Captain Somers’ division kept to 
windward; firing at the boats and shipping in the 
-eharbor. Had she-gone down to his assistance, it 
is probable several.of the enemy’s boats would 
-have-been captured in that quarter. Captain De- 
-catur; in: No. 4, after having, with distinguished 
bravery, boarded and carried one of the enemy of 
superior force, took his prize in tow, and gallantly 
“bore down to engage a second, Which, after a se- 
“vere and -bloody conflict, he als took possession 
-ofe "These two prizes had thirty-three officers and 
amen killed, and -twenty-seven made prisoners, 
‘nineteen of which were badly wounded. Lieu- 
‘tenant "Frippe, of the Vixen, in No. 6, ran along 
‘side-of one of the enemy’s large boats, which he 
“boarded with only Midshipman John Henley and 
nine men; his boat falling off before any more 
could ‘get.on board; thus was ‘he left, compelled 
‘to'eonquer or. perish, with the odds of thirty-six 
‘to eleven. The Turks could not withstand the 
-ardor of this brave officer and his assistants; in a 
few minutes the: decks were cleared, and her colors 
chatled down: On board of ‘this boat fourteen of 
‘the enemy were-killed, and twenty-two made pris- 
-oners, seven of which were badly wounded. The 
“rest of. their’ boats retreated within, the rocks. 
` Lieutenant Trippe received eleven sabre wounds, 
-some of which are very severe.. He speaks in the 
shighest.terms'of Mr. Henley, and those who fol- 
slowed him. Lieutenant Bainbridge, in No. 5; had 
his latteen yard shot away early in the action, 
which prevented his getting atongside the ene- 
-my’s boats, but he galled them by a steady and 
Swell-directed fire with musket shot; indeed, he 
pursued the enemy until his boat grounded under 
‘the batteries; she was, fortunately, soon got off. 
-The bomb vessels kept their stations, although 
covered with the spray of the sea occasioned by 
‘the'enemy’s shot. They were well conducted by 
Lieutenants Dent and: Robinson, who kept up a 
‘constant fire from the mortars, and: threw a great 
-number of shells into the town. Five of the ene- 
my’s gun-boats and two galleys, composing the 
centre division, and stationed within the rocks as 
a reserve, joined by the boats that had been driven 
in, and supplied by fresh men from the shore to 
‘replace those they had lost, twice attempted to 
ow out, to endeavor to surround our gun-boats 
and their prizes. las often made the signal to 
cover them, which was promptly attended to by 
the brigs and schooners, all of which were gal- 
lantly conducted, and annoyed the enemy exceed- 
-ingly, but the fire from this ship kept their flotilla 
completely in check. Our grape shot made great 
havoc among their men, not only on board their 
shipping, but on shore. We were several times 
within- two cables length of the rocks, and within 
three of their batteries, every one of which, in 
suecession, were silenced, so long as we could 


bring our broadside to bear upon them; but the 


“moment we passed a battery, it was reanimated, 
anda constant, heavy fire, kept up from all that 


we could not point our guns at. We suffered 
most when wearing or tacking; it was then I 
most sensibly felt the want of another frigate. 
At half past 4, the wind inclining to the north- 
ward, I made the signal for the bombs and gun- 
boats to retire from action, and, immediately af- 
ter, the signal to tow off the gun-boats and prizes, 
which was handsomely executed by the brigs, 
schooners, and boats of the squadron, covered by 
a heavy fire from the Constitution. At three- 
quarters past 4, P. M., the light vessels, gun-boats, 
and prizes, being out of reach of the enemy’s shot, 
I hauled off to take the bomb vessels in tow. We 
were two hours under the fire of the enemy’s bat- 
teries, and the only damage received in the ship 
is, a twenty-four pound shot nearly through the 
centre of the mainmast, thirty feet from the deck; 
main royal yard and sail shot away; one of our 
quarter-deck guns damaged by a thirty-two pound 
shot, which, at the same time, shattered a marine’s 
arm; two lower shrouds and two backstays were 
shot away, and our sails and running rigging con- 
siderably cut. We must impute our getting off 
thus well to eur keeping so near that they over- 
shot'us, and to the annoyance our grape shot gave 
them; they, are, however, but wretched gunners. 
Gunboat No. 5 had her main yard shot away, 
and the rigging and sails of the brigs and schoon- 
ers were considerably cut. Lieutenant Decatur 
was the only officer killed, but in him the service 
has lost a valuable officer. He was a young man 
who gave strong promise of being an ornament to 
his profession. His conduct in the action was 
highly honorable, and he died nobly. ‘The enemy 
must have suffered very much in their killed and 
wounded, both among their shipping and on shore. 
Three of their gun-boats were sunk in the harbor, 
several of them had their decks nearly cleared of 
men by our shot, and a number of shells burst in 
the town and batteries, which must have done 
great-execution. The officers, seamen, and ma- 
rines, of the squadron behaved in the most gallant 
manner. The Neapolitans, in emulating the ar- 
dor of our seamen, answered my highest expecta- 
tions. 

I cannot but notice the active exertions and 
officer-like conduct of Lieutenant Gordon, and 
the other lieutenants of the Constitution. Mr, 
Harriden, the master, gave me full satisfaction, 
as did all the officers and ship’s company. I was 
much gratified with the conduct of Captain Hall 
and Lieutenant Greenleaf, and the marines be- 
longing to his company, in the management of 
six long twenty-six pounders, on the spar deck, 
which I placed under his direction. Captain De- 
catur speaks in the highest terms of the conduct 
of Lieutenant Thorn and Midshipman McDon- 
ough, of No. 4, as does Captain Somers of Mid- 
shipmen Ridgely and Miller, attached to No. 1. 

Annexed isa list of killed and wounded; and, 
enclosed, a copy of my general orders on this oc- 
casion. 

Killed —Gun-boat No. 2, Lieut. James Decatur. 
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Wounded.—Constitution, one marine; gun-boat | past two P. M.. the bomb and gun-boats having 
No. 4, Captain Decatur, (slight,) one sergeant of, gained their station, the signal was made for them 
marines, and two seamen; gun-boat No. 6, Lieut.: to attack the town and batteries, within point 
Trippe, severely, one boatswain’s mate, and two) blank shot. which was warmly returned by the 
marines; gun-boat No. 1, two seamen; gun-boat! enemy. The seven gun battery, in less than two 
No. 2, two seamen. Total—one killed and thir-; hours was silenced, except one gun; I presume 
teen wounded. | the others were dismounted by our shot, as the 

August 5th--We were at anchor with the! walls were almost totally destroyed. Ata quar- 
squadron about two leagues. north from the city | ter-past three P. M. a ship hove in sight to the 
of Tripoli; the Argus in chase of a small vessel | northward, standing for the town; made the Argus 
to the westward, which she soon came up with, | signal io chase. At half-past three one of our 
and brought within hail. She proved to be a/ prize gun-boats was blown up by a hot shot from 
French privateer, of four guns, which put into} the enemy, which passed through the magazine: 
Tripoli a few days since, for water, and left it this | she bad on board twenty-eight officers, seamen, 
morning. I prevailed on the Captain, for a con- and marines, ten of whom were killed, and six 
sideration, to return to Tripoli, for the purpose of } wounded ; among the killed were, James R. Cald- 
landing fourteen very badly wounded Tripolitans, | well, First Lieutenant of the Syren, and Midship- 
which I put on board his vessel, with a letter to! man John S. Dorsey, both excellent officers; Mid- 
the Prime Minister, leaving it at the option of shipman Spence, and eleven men, were taken up 
the Bashaw to reciprocate this generous mode of | unhurt. Captain Decatur, whose division this 
conducting the war. The sending these unfortu- | boat belonged to, and who was near her at the 
nate. men on. shore, to be taken care of by their | time she blew up. reports to me, that Mr. Spence 
friends, was an act of humanity on our part, | was superintending the loading of the gun at that 
which I hope will make a proper impression on | moment, and, notwithstanding the boat was sink- 
the minds of the barbarians, but I doubt it. All| ing, he, and the brave fellows surviving, finished 
hands were busily employed in altering the rig.of charging, gave three cheers as the boat went from 
the three prizes, from Jatteen vessels to sloops, and ; under them, and swam tothe nearest boats, where 
preparing for a second attack. Observed one of | they assisted during the remainder of the action. 
the enemy’s schooners and the brig. (two corsairs | The enemy’s gunboats and galleys (fifteen in num- 
in the harbor) to be dismasted. Was informed | ber) were all in motion close under the batteries, 
by the French captain, that the damage these| and appeared to meditate an attack on our boats; 
vessels received in the action of the third had oc- | the Constitution, Nautilus, and Enterprise, were to 
casioned their masts being taken out. | windward, ready, at every hazard, to cut them off 

August Tth—The French privateer came out, | from the harbor, if they should venture down; 
and brought me a letter from the French Consul, | while the Syren and Vixen were near our boats, 
in which he observes, that our attack of the third | to support and cover any of them that might be 
instant has disposed the Bashaw to accept of rea- į disabled. The enemy thought it most prudent, 
sonable terms, and invited me to send a boat to | however, to retire to their snug retreat behind the 
the rocks with a flag of truce, which was de-| rocks, after firing a few shot. Our boats, in two 
clined, as the white flag was not hoisted at the| divisions, under Captains Somers and Decatur, 
Bashaw’s castle. Atnine A. M., witha very light | were well conducted, as were our bomb vessels, 
breeze from the eastward, and a strong current! by Lieutenants Dent and Robinson. The town 
which obliged the Constitution to remain at an-| must have suffered much from this attack, and 
chor, I made the signal for the light vessels to: their batteries, particularly the seven-gun battery, 
weigh, and the gun and bomb boats to cast off. | must have lost inany men. At half-past five, P.M., 


and stand in shore towards the western batteries; 
the prize boats having been completely fitted for 
service, and the command of them given to Lieu- 
tenants Crane, of the Vixen, Thorn, of the Enter- 
prise, and Caldwell, of the Syren, the whole ad- 
vanced with sails and oars. The orders were for 
the bombs to take a position in a small bay to the 
westward of the city, where but few of the ene- 


my’s guns could be brought to bear on them, but | 


from whence they could annoy the town with 
‘Shells; the gun-boats to silence a battery of seven 
heavy guns which guarded the approach to that 
Position, and the brigs and schooners to support 
<them,in case the enemy’s flotilla should come out. 
Athalf-past one P. M., a breeze from N. N. E., | 
Weighed with the Constitution and stood in for 
the town, but the wind being on shore, made it 
imprudent: to engage the batteries with the ship, 
as, in case.ofa mast being shot away, the loss of 
the vessel 'woald probably ensue, unless a change 
of wind should favor our getting off. At half- 


i 
| the wind began to freshen from the N. N. E.; I 
made the signal for the gun and bomb boats to 
retire from action, and for the vessels to which 
they were attached to take them in tow. The 
Argus made signal that the strange sail was a 
| friend. 
In this day’s action, No. 4 had a twenty-four 
i pound shot through her hull; No. 6. her latteen 
yards shot away; No. 8,a twenty-four pound shot 
through her hull, which killed two men; some of 
| the other boats had their rigging and sails consid- 
| erably cut. We threw forty-eight shells, and 
about five hundred twenty-four pound shot into 
; the town and batteries. All the officers and men 
į engaged in the action behaved with the utmost 
| intrepidity. At half-past six, all the boats were 
} in tow, and the squadron standing to the north- 
| west. At eight, the John Adams, Captain Chaun- 
cey, from the United States, joined company. At 
nine, the squadron anchored, Tripoli bearing south- 
east, five miles distant. Gun-boat No. 3 was this 
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“day commanded by Mr, Brooks, master of the 
_ “Argus, and No. 6 by Lieutenant Wadsworth, of 
he’ Constitution.” ` 
; =+ Annexed is a return’ of our loss in this attack. 
Killed. Gun-boat No 9—One lieutenant, one 
-inidshipman,-one boatswain’s mate, one quarter 
gunner, one sergeant of marines, and five seamen. 
` Killed: Gun-boat No. 8—Two seamen. 
Wounded. No. 9—Six seamen, two of whom 
rtally.’ Total—T welve killed, six wounded. 
‘Captain Chauncey brought the first positive 
-nformation that any reinforcement was to be ex- 
pected.” I was honored with your letters of the 
“7th, 22d; and 31stof. May, informing me that four 
 frigates‘were coming out, under Commodore Bar- 
‘ton; who is to supersede me in the command of 
‘Our naval forces in these seas, at the same time 
“approbating’ my conduct, and conveying to me 
-the thanks-of the President for my services. I 
beg you sir, to accept my warmest thanks for the 
«very obliging language in which you have made 
“these eommunications, and to assure the Presi- 
‘dent that to merit the applause of my country is 
my only aim, and, to receive it, the highest grat- 
- ification it can‘ bestow. 
~* Captain Chauncey informed me that the frigates 
“whight be expected every moment, as they were to 
sail from Hampton Roads four days after him. 
In'consequence of this information, (and as I could 
‘Hot bring the John Adams into action, she having 
Veft all hey gun ‘carriages for her gun deck, except 
» eight, on board the Congress and Constellation, a 
“day ‘or two previous to her sailing,) I determined 
to waita few days for the arrival of Commodore 
Barron, before’ another attack, when, if he should 
: arrive, the-fate of Tripoli must: be decided in a 
““few hours, and the Bashaw completely humbled. 
Had the John Adams-brought out her gun cart- 
“Stages, I'should not have waited a moment, and 
ian have no doubt but the next attack would make 
_the’arrival of more ships unnecessary for the ter- 
mination of: the Tripoline war. I gave Captain 
Chauncey orders to remain on the station, that 
we might’be benefitted by the assistance of his 
boats and men, as nearly half the crews of the 
Constitution, brigs, and schooners, were taken out 
to man the bombs, gun, and ship’s boats, when 
prepared for an attack. ani a 
*. August the 9th, we were engaged supplying 
the bombs and gun-boats with ammunition and 
‘stores, and getting everything in readiness for an 
attack the moment Commodore Barron should 
‘arrive and make thesignal I cannot but regret 
that our Naval‘ Establishment is so limited as to 
deprive me of the means and glory of completely 
subduing the haughty tyrantof Tripoli, whilein the . 
chief command; it will however afford me satis- 
faction to give my successor all the assistance in 
my power. At three P. M., I went on board the 
Argus for the purpose of reconnoitering the har- 
- pborof Tripoli; westood in towards the town, and 
were near being sunk by the enémy’s fire. One 
of their heaviest shot, which struck about three 
feet short of the water-line, raked the copper off 
her bottom under water, and cut the plank half 
through. In the evening the wind blew from the 


oe 


N. N. E., the squadron weighed and kept under 
sail all night. The day following we anchored, 
Tripoli bearing S. S. W.,‘six miles distant. At 
ten A.M), the French Consul hoisted a white 
flag at his flag-staff under the national “colors, 
which was a signal that the Bashaw was read 
to treat. Isenta boat into the harbor and too 
this opportunity to forward Captain Bainbridge 
and his officers letters from their friends: the boat 
was not allowed to land, but returned in the after- 
noon and brought me a letter, advising that the 
Bashaw was ready to receive five hundred dollars 
for the ransom of each of the prisoners, and ter- 
minate the war without any consideration for 
peace or tribute; this is three hundred and fifty 
thousand dollars less than was demanded previous 
to the action of the third instant. These terms I 
did not hesitate to reject, as I was informed by 
Captain Chauncey that it was the expectation of 
our Government, on thé arrival of four frigates, 
to obtain the release of the officers and crew of 
the Philadelphia without ransom, and dictate the 
terms of peace. I enclose you copies of our cor- 
respondence, which will convince you that our. 
attacks have not been made without effect. 

16th. No news of the frigates, and but short al- 
lowance in the squadron. I sent the Enterprise 
to Malta, with orders to the agent there, to hire 
‘transports and send off immediately a supply of 
‘fresh water, provision, and other stores, which 
have become necessary, as some of the squadron 
have now been five months in sight of this dismal 
coast, without once visiting a friendly port; those 
vessels, as well as the gun-boats, receive their 
supply of water and provisions from the Con- 
stitution. 

18th. As the season is fast approaching when 
we may expect bad weather, and no news of the 
frigates, I have determined to make an attack as 
soon as the wind proves favorable. At eight P. 
M., I sent Captains Decatur and Chauncey in two 
small boats to reconnoitre the harbor, and observe 
the disposition of the enemy’s flotilla at night; 
they returned at midnight, and reported that they 
were anchored ina line abreast, from the Mole 
to the Bashaw’s castle, with their heads to the 
eastward, for the defence of the inner harbor. At 
day-light the wind shifted suddenly from N. E. to 
N. N. W. and broughta heavy sea on shore, which 
obliged us, for the greater safety, to weigh and 
stand to sea. 

20th. We had gained an offing of nine or ten 
leagues—still blowing hard. We met with the 
ketch Intrepid, from Syracuse, with a cargo of 
fresh water, stock, and vegetables, for the squad- 
ron. 

22d. Fell in with a ship from Malta, with water 
and live stock for the squadron. These cargoes 
arrived very opportanely, as we have for some 
time past been on short allowance of water. The 
wind having moderated, we stood in, and anchored 
with the squadron six miles N. E. by N., from 
Tripoli; all the boats were engaged in discharg- 
ing the transports. The Enterprise arrived from 
Malta, but brought no intelligence of the long- 
expected frigates. 
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intending to attack the-town and shipping in the 


day-light 
At six all the 
and were taken in tow by the 
squadron, which was under weigh, and standing 
off.. At seven, anchored four miles north of the 
town. The weather, for several „days, proved 
unfavorable for approaching the shore. 
28th. We were favored with a pleasant breeze 
from the eastward. At 3P. M. we weighed,and 
stood in for Tripoli: At 5, anchored the Consti- 
tution two miles N. by E. from Fort:English, and 
two-and-a-half from. the. Bashaw’s castle; the 
light vessels ordered to keep under weigh. We 
were employed until 8 P. M. in making arrange- 
ments for attacking the town; a number of the 
` officers, and many of the seamen in the Constitu- 
tion being attached to the bomb, gun, and ship’s 
boats ;. Captain. Chauncey, with several of his 
officers, and about seventy seamen and marines, 
‘volunteered their services on board the Constitu- 
tion. All the boats in the squadron were cfficered 
and manned, and attached to the several gun- 
boats; the two bomb vessels could not be brought 
into action, as one was leaky, and the mortar-bed 
of the other had given way. The John Adams, 
Scourge, transports, and bombs, were anchored 
seven miles to the northward of the town. Lieut. 
Commandant Dent, of the Scourge, came on 
board the Constitution, and took charge on the 
gun-deck; Lieut, Izard, of the Scourge. also join- 
ed me. Lieut. Gordon commands gun-boat No. 
2,and Lieut. Lawrence, of the Enterprise, No. 5; 
these are the only changes. At half-past one A. 
M; the gun-boats, in two divisions, led by Captains 
Decatur. and Somers, were ordered. to advance, 
and take their stations close to the rocks at the 
entrance of the harbor, within grape-shot dis- 
tance of the Bashaw’s castle. The Syren, Argus, 
Vixen, Nautilus, Enterprise, and boats of the 
squadron accompanied them. At three A. M. 
the boats anchored with springs on, within pistol- 
shot of the rocks, and commenced a brisk firing 
on the shipping, town, batteries, and Bashaw’s 
castle, which was warmly returned, but not as 
well directed; the ship’s boats remained with the 
gun-boats, to assist in boarding the enemy’s fio- 
tlla, if it should venture out; while the brigs and 
schooners kept under weigh, ready for the same 
service, or for annoying the enemy as occasion 
might present. 
gnn-boats had nearly expended their ammunition, 
we weighed with the Constitution and stood in 
for the harbor. Fort-English, the Bashaw’s cas- 
tle, crown and mole batteries, kept up a heavy 
fire on us as we advanced. At half-past five, I 
made the signal for the gun-boats to retire from 
action, and for the brigs and schooners to take 


and canister, with good effect. ; 
galliot was sunk in the mole; a Spanish. ship 


At daylight, presuming that the- 


them in tow. We were then within two cables? 
length of the rocks, and commenced a heavy fire 
of round and grape on thirteen of the enemy’s 
gun-boats and galleys, which were in pretty close 
action with our boats. We sunk one of the ene- 
my’s boats; at the same time, two more disabled, 


ran on shore to avoid sinking ; the remainder im-- 


mediately retreated. We continued running in 
until we were within musket-shot of the Crown 
and mole batteries, when we brought to, and fired 
upwards of three hundred round-shot, besides 
grape and canister, into the town, Bashaw’s castle 
and batteries. We silenced the castle and two of 
the batteries for some time. At a quarter-past 
six, the gun-boats being all out of shot and in tow, 
I hauled off, after having been three-quarters of 
an hour in close. action. The gun-boats.fired up- 
wards of four hundred round shot, besides grape 
A large Tunisian 


which had entered with an Ambassador from the 
Grand Seignior, received considerable damage. 
The Tripoline- galleys and gun-boats lost many 
men and were much cut. 

The Bashaw’s castle and town have suffered 
very much, as have their crown and mole batte- 
ries. Captains Decatur and Somers conducted 
their divisions of gun-boats with their usual firm- 
ness and address, and were well supported by the 
officers and men attached to them. The brigs 
and schooners were also well conducted during 
the action, and fired a number of shot at the ene- 
my, but their guns are too light to do much exe- 
cution. They suffered considerably in their sails 
and rigging. The officers and crew of the Con- 
stitution behaved well; I cannot, in justice to 
Captain Chauncey, omit noticing the very able 
assistance I received from him on the quarter- 
deck of the Constitution during the whole of the 
action.” The damage which we have received is 
principally above the hull; three lower shrouds, 
two spring-stays, two topmast back-stays, trusses, 
chains, and lifts of the mainyard shot away. 

Our sails had several cannon shot through them, 
and were beside considerably cut by grape; much 
of our running rigging cut ‘to pieces, one of our 
anchor-stocks and our larboard cable shot away, 
and a number of grape-shot were sticking in dif- 
ferent parts of the hull; but not a man hurt! A 
boat belonging to the John Adams, with a mas» 
ter’s mate (Mr. Creighton) and eight men, was 
sunk by a double-headed shot from the batteries, 
while in tow of the Nautilus, which killed three 
men and badly wounded one, who, with Mr. 
Creighton, and the other four, were picked up by 
one of our boats. The only damage our gun- 
boats sustained, was in their rigging and sails, 
which were considerably cut with the enemy’s 
round and grape shot. 

At 11, A. M., we anchored with the squadron, 
five miles N. E. by N. from Tripoli, and repaired 
the damage received in the action. 

29th and 30th, preparing the bomb vessels for 
service; supplying the gun-boats with ammuni- 
tion, &e. 

31st, a vessel arrived from Malta with provis- 
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jons and stores ; brought no news of Commodore 
‘Barron, or the frigates. We discharged this ves- 
‘sel’s. cargo, and ordered her to return. 

September 2d, the bomb vessels having been 
repaired and ready for service, Lieutenants Dent 
and Robinson, resumed the ‘command of them. 
JGieut. Morris, of the Argus, took command of 
No. 3; and Lieutenant Trippe having nearly re- 
eovered-from his wounds, resumed thecommand 
of: No. 6,-which he-so gallantly conducted on the 
3d'ultimo. Capt: Chauncey, with several young 
gentlemen; and sixty men from the John Adams, 
volunteered on board the Constitution. At4,P. 
M:;; made the signal to-weigh ; kept under sail all 
might. At 11, P.-M., a general signal to prepare 
for battle:.a-Spanish polaere, in ballast, came out 
of Tripoli, with an Ambassador of the Grand 
Seignior on board, who had been sent from Con- 
stantinople to Tripoli, to confirm the Bashaw in 
his title; this ceremony takes place in all the Bar- 
bary Regencies, every five years. The captain of 
-this‘vessel informed us, that our shot and shells 
had made great havoc and destruction in the city, 
and among the shipping, and that.a vast number 
of people have been killed; also informs us, that 
three of the boats, which were sunk by our shot 
in the-actions of the 3d and 28th ultimo, had been 
gotten up, repaired, and fitted for service. 

. 8rd. At 2, P. M. Tripoli bore S. S. W. 2 1-2 
miles distant, wind E. by N. At-half past 2 the 
signals were made for the gun-boats to cast off, 
advance and attack- the enemy’s galleys and gun- 
boats, which were all under weigh in the eastern 
part of the harbor, whither they had for some time 
been working up against the wind. This was 
certainly a judicious movement of theirs, as it 
precluded the possibility of our boats:going down 
to attack the town, without leaving the enemy’s 
flotilla in their rear, and directly to windward. I 
accordingly ordered the bomb vessels to run down 
within proper distance of the town, and bombard 
it, while our gun-boats were to engage the enemy’s 
galleys and boats to windward. At half past 3, 
P. M. our bombs. having gained the station to 
which they were directed, anchored and com- 
menced throwing shells into the city. At the 
same time our gun-boats opened a brisk fire on 
the: galleys and within point blank shot, which 
was warmly returned by them and Fort English 
and by a new battery, a little to the westward ; but 
as soon as our boats arrived within good musket- 
shot, of their galleys and boats, they gave way and 
retreated to the shore within the rocks and under 
cover of musketry from Fort English. They 
were followed by our boats and by the Syren, 
Argus, Vixen, Nautilus and Enterprise, as far as 
the reefs would permit them to go with prudence. 
The action was then divided. One division of 
our boats with the brigs and schooners attacked 
Fort English, whilst the other was engaged with 
the enemy’s galleys and boats. The Bashaw’s 
castle, the Mole, Crown, and several other bat- 
teries kept up a constant fire on our bomb vessels 
which were well conducted, and threw shells 
briskly into the town—but from their situation 
they were very much exposed, and in great dan- 


| ceived damage in their rigging and sails, 


ger of being sunk. Taccordingly ran within them 
with the Constitution, to draw off the enemy’s at- 
tention, and amuse them whilst the bombardment 
was kept up. We brought to within reach of 
grape, and fired eleven broadsides in the Bashaw’s 
castle, town, and batteries, in a situation where 
more than seventy guns could bear upon us. One 
of their batteries was silenced. The town, castle, 
and other batteries, considerably damaged. By 
this time, it was half past four o’clock. The 
wind was increasing and inclining rapidly to the 
northward. I made the signal for the boats to 
retire from action, and for the brigs and schooners 
to take them in tow,and soon after hauled off 
with the Constitution to repair damages. Our 
maintop-sail was totally disabled by a shell from 
the batteries, which cut away the leach rope and 
several cloths of the sail. Another shell went 
though the foretop-sai], and one though the jib. 
All our sails considerably cut—two topmast back- 
stays shot away, mainsheet, fore-tacks, lifts, braces, 
bowlines, and the running rigging generally very 
much cut, but no shot in our hull, excepting a 
few grape. Our gun-boats were an hour and fif- 
teen minutes in action. They disabled several of 
the enemy’s galleys and boats, and considerably 
damaged Fort English. Most of our boats re- 
The 
bomb vessel No 1, commanded by Lieutenant Rob- 
inson, was disabled; every shroud being shot away, 
the bed of the mortar rendered useless, and the 
vessel near sinking. She was however towed off. 
About fifty shells were thrown into the town, and 
our boats fired four hundred rounds, besides grape 
and canister. They were led into action by Cap- 
tains Decatur, and Somers, with their usual gal- 
lantry. The brigs and schooners were handsomely 


‘conducted, and fired many shot with effect at 


Fort English, which they were near enough to 
reach with their carronades. They suffered con- 
siderably in their rigging, and the Argus received 
a thirty-two pound shot in the hull forward, which 
cut off a bower cable as it entered. We kept un- 
der weigh until 11 P. M. when we anchored, 
Tripoli bearing S. S. W. three leagues. Iagain 
with pleasure acknowledge the services of an able 
and active officer in Captain Chauncey, serving on 
the quarter deck of the Constitution, At sun- 
rise I made the signal for the squadron to prepare 
for action. The carpenters were sent on board 
the bombs to repair damages, and our boats em- 
ployed in supplying the bombs and gun-boats 
with ammunition, and to replace the expenditures. 

Desirous of annoying the enemy, by all the 
means in my power, I directed to be put into ex- 
ecution a long contemplated plan of sending a 
fireship, or infernal, into the harbor of Tripoli, in 
the night, for the purpose of endeavoring to de- 
stroy the enemy’s shipping, and shatter the Bash- 
aw’s castle and town. Captain Somers, of the 
Nautilus, having volunteered his services, had, 
for several days before this period, been directing 
the preparation of the ketch Intrepid, assisted by 
Lieutenants Wadsworth and Israel. About one 
hundred barrels of powder and one hundred 
and fifty fixed shells, were apparently judiciously 
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disposed of on board her. The fuzes leading to 
the magazine, where all the powder was deposited, 
were calculated to burn a quarter of an hour. 
September 4th—The Intrepid being prepared 
for the intended service, Captain Somers and 
Lieutenant Wadsworth made choice of two of the 
fastest rowing boats in the squadron, for bringing 
them out. After reaching their destination and 
firing the combustible materials, which were to 
communicate with the fuzes, Captain Somers’ boat 
was manned with four seamen from the Nau- 
tilus, and Lieutenant Wadsworth’s with six from 
the Constitution. Lieutenant Israel accompanied 
them. At eight in the evening, the Intrepid was 
under sail, and standing for the port, with a lead- 
ing breeze from the eastward. The Argus, Vixen, 
and Nautilus, convoyed her as far as the rock. On 
entering the harbor, several shot was fired at her 
from the batteries. In a few minutes after, when 
she had apparently nearly gained the intended 
place of destination, she suddenly exploded, with- 
out their having previously fired a room filled with 


splinters and other combustibles, which were in- | 


tended to create a blaze; in order to deter the en- 
emy from boarding, whilst the fire was com- 


! of a safe retreat, that they would puta match to 
‘the magazine and blow themselves and their ene- 
i mies up together—determined. as there was no 
‘exchange of prisoners. that their country should 
: ever pay ransom for them, nor the enemy receive 
;a supply of powder through their means. The 
' disappesrance of one of the enemy’s boats, and 
_ the shattered condition of three others, confirm 
‘me in my opinion, that they were an advanced 
_ guard, detached from the main body of the flotilla 
: on discovering the approach of the Intrepid, and 
‘that they attempted to board her before she had 
i reached her point of destination, otherwise the 
‘whole of their shipping must have suffered and 
| perhaps would have been totally destroyed. That 
: she was blown up before she had gained her sta- 
‘ tion is certain, by which the service has lost three 
: very gallant officers. Captain Somers, and Lieu- 
: tenants Wadsworth and Israel were officers of con- 
; Spicuous bravery, talents and merit; they had uni- 
; formly distinguished themselves in the several 
: actions—were beloved and lamented by the whole 
squadron. . 

| _ September the 5th_— We were employed in sup- 
| plying the gun-boats with ammunition, &c., and 


municating tq the fuzes, which led to the maga- | repairing the bomb vessels for another attack, but 
zine. The effect of the explosion awed their bat- ! the wind shifting to the N. N. E. a heavy swell set- 
teries into profound silence, with astonishment. ' ting on shore, and other indications of bad weather 


Not a gun was afterward fired for the night. The 
shrieks of the inhabitants informed us that the 
town was thrown into the greatest terror and con- 
sternation by the explosion of the magazine, and 
the bursting and falling of shells in all directions. 
The whole squadron waited with the utmost anx- 
iety to learn the fate of the adventurers, from a 
signal previously agreed on in case of success, but 
waited in vain; no signs of their safety were to 
be observed. The Argus, Vixen, and Nautilus 
hovered round the entrance of the port until sun- 
rise, when they had a fair view of the whole har- 
bor. Nota vestige of the ketch or her boats was to 
be seen. One of the enemy’s largest gun-boats 
was missing, and three others were seen very 
much shattered and damaged, which the enemy 
were hauling onshore. From these circumstances 
I am led to believe that those boats were detached 
from the enemy’s flotilla to intercept the ketch, 
and, without suspecting her to be a fire-ship, the 
missing boat had suddenly bearded her, when the 
gallant Somers and the heroes of his party, observ- 


img the other threé boats surrounding them, and 


no prospect of escape, determined at once to pre- 
fer death and the destruction of the enemy, to 


captivity and torturing slavery, put a match to. 
the train leading directly to the magazine, which | 


at once blew the whole into the air, and termina- 
ted their existence. My conjectures respecting 
this affair are founded ona resolution, which Cap- 
tain Somers, Lieutenants Wadsworth, and Israel 
had formed. neither to be taken by the enemy, 
nor-suffer him to get possession of the powder on 
board the Intrepid. They expected to enter the 
harbor withcut discovery, but had declared, if they 
shouldbe disappointed, and the enemy should 
board them, before they reached the point of des- 
tination, ta such force as to leave them no hopes 


_ determined me for greater safety to take the guns, 
_ mortars, shot and shells out of the boats into the 
' Constitution and John Adams, which was accord- 
‘ingly done. The weather continuing to wear a 
; threatening aspect until the seventh, and our am- 
| munition being reduced toaquantity not more than 
: sufficient for three vessels to keep up the blockade ; 
| no intelligence of the expected reinforcement ; and 
| the season so far advanced as to render it impru- 
| dent to hazard the gun-boats any longer on the 
| station ; I gave orders for the John Adams, Syren, 
Nautilus, Enterprise, and Scourge to take the 
, bombs and gun-boats in tow, and proceed to Sy- 
! racuse with them, the Argus and Vixen to remain 
| with the Constitution to keep up the blockade. 
| September the 10th—The United States ship 
, President, Commodore Barron. and Constellation, 
' Captain Campbell. hove in sight and soon joined 
; company, when the command of the squadron was 
, surrendered to Commodore Barron, with the usual 
; ceremony. I continued in company with the 
: squadron until the twelfth, when three strange 
ships came in sight standing direct for Tripoli. 
; Chase was given and two of them boarded and 
; taken possession of by the Constitution, the Pre- 
sident in company. about four leagues from Trip- 
oli, but not more than five miles from the land $ 
while the Constellation and Argus were in chase 
of the third. The two boarded by the Constitu- 
i tion were loaded with about sixteen thousand 
| bushels of wheat. Tripoli is in a state of starva- 
, uon, and there can be no doubt but those cargoes 
; Were meant asa supply and relief to our enemies. 
Considering. the Season too far advanced and 
Weather too uncertain to hazard any further opera- 
Uonsagainst Tripoliat present, Commodore Barron 
determined that the prizes should be sent to Malta, 
under convoy of the Constitution, it being neces- 
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sary she should go into port to be recaulked and 
refitted. I notified Commodore Barron that it 
‘was my wish to return to the United States in the 
frigate John Adams Captain Chauncey; this 
yeadily and in the handsomest manner met his ac- 
quiescence. I shall accordingly return in that 
ship. - 

` The service in this quarter cannot suffer from 
this arrangement, as Captain Decatur is at present 
without a ship, and my return will immediately 
place him in the exercise of the dutiesattached to 
that commission, which he has so gallantly earned, 
and his country generously bestowed. I shall feel 
a pleasure in leaving the Constitution under the 
command of that officer, whose’ enterprising and 
manly conduct I have often witnessed, and whose 
merits eminently entitle him toso handsomea 
command. l - 

The other commanders merit the highest com- 
mendations for their prompt obedience to orders 
on all occasions, and for the zeal, spirit, and judg- 
mient which they displayed in the several attacks 
on the enemy’s shipping and batteries, as well as 
for the general good order and discipline at all 
times observed on board their respective vessels. 
The officers of the squadron have conducted them- 
selves in a most gallant and handsome manner; 
and the conduct of the different ships’ companies 
has merited my warmest approbation since I have 
had the honor to command them. 

It affords me much satisfaction to observe, that 


we have neither had a duel nor court martial in 
the squadron since we left the United States. 

I most sincerely regret the loss of our gallant 
countrymen who have sacrificed their lives to the 
honor of the service, and that it has not been in my 
power, consistent with the interest and expectation 
of our country, to liberate Captain Bainbridge and 
the unfortunate officers and crew of the Philadel- 
phia. Be assured, sir, I have incessantly endeav- 
ored to effect this desirable object. I have no 
doubt but my successor will be able to effect their 
release, and establish peace on such terms as will 
reflect the highest honor on himself and his 
country. 

September 17th—Arrived at Malta with the 
two detained Greek vessels. We experienced very 
bad weather, but had the satisfaction to learn that 
the bombs and gun-boats had arrived safe at Sy- 
racuse the 15th instant without accident. Each 
of the Tripoline gun-boats which we have cap- 
tured has two brass howitzers abaft, and a hand- 
some copper gun in the bow, which carries a 29 
pound shot, is 114 feet long and weighs 6,600 
pounds. 

I send you a plan of the town and harbor of 
Tripoli, with the disposition of our squadron, and 
the enemy’s flotilla, at the time of the several at- 
tacks, with sundry other papers. 

I have the honor to be with the highest respect. 
sir, yours, &c. EDWARD PREBLE. 

Hon. Secretary or THe Navy. 
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PUBLIC ACTS OF CONGRESS; 


‘PASSED AT THE SECOND SESSION OF THE EIGHTH CONGRESS, BEGUN AND HELD 


AT THE CITY OF WASHINGTON, NOVEMBER 5; 1804. 


LN ACT making a farther appropriation for carrying 
“into ’ effect the Treaty of Amity, Commerce, and 
: Navigation, between His Britannic Majesty and the 
i - "United States of America. T 
Be it enacted by the Senate and House of Rep- 
resentatives of the United States of America in 
Congress assembled, That a. sum. not exceeding 
seventy thousand dollars be, and the same hereby 
is, appropriated, to be paid under the direction of 
the President of the United States, out of any 
moneys.in the Treasury, not otherwise appropri- 
ated, for the. purpose of carrying into effect the 
seventh article of. the Treaty of Amity, Com- 
merce, and Navigation, between His Britannic 
Majesty and the United States of America. 
i, O A .. NATHL. MACON, 
Speaker of the. House of Representatives. 


Vice President of the United States, and 
ae President. of the Senate. 

“Approved, November 24, 1804. 

TH. JEFFERSON. 
An Act making’ an appropriation to supply a de- 
ficiency inan appropriation for the support of Gov- 

-ernment during the present year, and making a 

partial appropriation for the same object during the 

_. year.one thousand eight hundred and five. 

Be it. enacted, §c., That to make good a defi- 
ciency of the appropriation for the contingent ex- 
penses of both Houses of Congress, authorized by 
the act of the fourteenth of March last, the farther 
sum of two thousand five hundred dollars be, and 
the same hereby is, appropriated. 

Sec. 2 And be it further enacted, That, to- 
wards defraying the expense of firewood, station- 
ery, and other contingent expenses of both Houses 
of Congress, during the year one thousand eight 
hundred and five, the sum of three thousand dol- 


lars be, and the same hereby is, appropriated: | 


which several sums shall be paid and discharged 
out of the fund of, six hundred thousand dollars, 
reserved by the act “making provision for the 
debt of the United States.” 

Approved, December 6, 1804. 


An Act for the disposal of certain copies of the laws 
: of the United States. 


Be it enacted, &c., That three hundred copies 
of the laws of the United States, which have 
been procured by the Secretary of State, in obe- 
dience to the law passed for that purpose, and 
three hundred copies of the journals of Congress, 


which have been procured in pursuance of the 
resolution of the second of March, one thousand 
seven hundred and ninety-nine, shall be placed in 
the library of Congress. 

Sec. 2. And be it further enacted, That the 
Secretary of the Senate, for the time being, be, 
and he is hereby authorized to receive three hun- 
dred copies of the laws of the United States, out 
of the thousand copies reserved by law for the 
disposal of Congress, as soon as the same shall be 
printed after each session; which he shall cause 
to be placed in the library, and assorted respec- 
tively with the sets of copies mentioned in the 
first section of this act; excepting only, that at 
the close of the present session, which will com- 
plete the eighth Congress, and in like manner 
after each particular session in future, which shall 
complete a Congress, he shall cause the several 
copies, reserved by him as aforesaid, for all the 
sessions for each respective Congress, to be bound 
in one volume, making three hundred volumes 
for each Congress, as aforesaid ; which he shall 
cause to be placed in the’ library, assorted with 
the respective sets of copies mentioned in the 
first section of this act. And the several copies 
of the laws and journals of Congress, mentioned 
in this act shall not be taken out of the library 
except by the President and Vice President of 
the United States, and members of the Senate 
and House of Representatives for the time being. 
And the expense of binding shall be paid, from 
time to time, out of the fund appropriated to de- 
fray the contingent expenses of both Houses of 
Congress. 

Src. 3. And be it further enacted, That the 
President of the Senate and Speaker of the House 
of Representatives, for the time being, be, and 
they are hereby, empowered to establish such 
regulations and restrictions in relation to the 
copies of the laws and journals of Congress, di- 
rected by this act to be placed in the library, as 
to them shall seem proper, and from time to time 
to alter and amend the same: Provided, That no 
regulation nor restriction shall be valid, which is 
repugnant to the provisions contained in this act. 

Sec. 4. And be it further enacted, That to 
make up the deficiency of the appropriation here- 
tofore made, for the purchase of four hundred 
copies of the Jaws of the United States, the sum 
of eleven hundred and forty-four dollars be, and 
the same is hereby appropriated, payable out of 
any money in the Treasury, not otherwise appro- 
priated. 

Approved, January 2, 1805. 
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An Act concerning drawbacks on goods, wares, and 
merchandise. 

Be it enacted, &c., That so much of the sixth 
section of the act, entitled “An act for laying and 
collecting duties on imports and tonnage within 
the territory ceded to the United States by the 
Treaty of the thirtieth of April, one thousand 


eight hundred and three, between the United | 


States and the French Republic; and for other 
purposes,” as prohibits the allowance of draw- 
backs of duties on goods, wares, and merchandise, 
exported from the port of New Orleans, other 
than those imported to the same place directly 
from a foreign port or place, shall be, and the 
same is hereby, repealed. 

Sec. 2. And be it further enacted, That any 
goods, wares, or merchandise, which shall be ex- 
ported from the United States, or the district of 
Mississippi, and the manner prescribed by law, to 
any foreign port or place, situated to the west- 
ward or southward of Louisiana, shall be deemed 
and taken to be entitled to such drawback of du- 
ties as would be allowable thereon, when export- 
ed to any other foreign port or place; anything 
in the act, entitled “An act to regulate the col- 
lection of duties on imports and tonnage,” to the 
contrary notwithstanding. 

This act shall commence and be in force from 
and after the first day of March next. 

Approved, January 5, 1805. 


An Act to divide the Indiana Territory into two sepa- 
rate Governments. 


Be it enacted, §c., That, from and after the thir- 
tieth day of June next, all that part of the Indiana 
Territory which lies north of a line drawn east 
from the southerly bend, or extreme, of Lake 
Michigan, until it shall intersect Lake Erie, and 
east of a line drawn from the said southerly bend 
through the middle of said lake to its northern 
extremity, and thence due north to the northern 
boundary of the United States, shall, for the pur- 
pose of temporary government. constitute a sepa- 
rate Territory, and be called Michigan. 

Sec. 3. And be it further enacted, That there 
shall be established within the said Territory, a 


same powers, perform the same duties, and re- 
ceive for their services the same compensations 
as by the ordinance aforesaid, and the laws of the 
United States, have been provided and established 
for similar officers in the Indiana Territory; and 
the duties and emoluments of Superintendent of 
Indian Affairs shall be united with those of Gov- 
ernor. 
| Sec. 4. And be it further enacted, That noth- 
‘ing in this act contained shall be construed so as 
| in any manner to affect the government now in 
force in the Indiana Territory, further than to 
| prohibit the exercise thereof within the said Ter- 
ritory of Michigan, from and after the aforesaid 
thirtieth day of June next. 

Sec. 5. And be it further enacted, That all 
| suits, process, and proceeding, which, on the thir- 
j tieth day of June next, shall be pending in the 
| court of any county which shall be included with- 
| in the said territory of Michigan, and also, all 

suits, process, and proceedings, which, on the said 
thirtieth day of June next, shall be pending in the 
| General Court of the Indiana Territory in con- 
| Sec. 6. And be it further enacted, That De- 
troit shall be the seat of government of the said 
‘Territory until Congress shall otherwise direct. 
| Approved, January 11, 1805. 


sequence of any writ of removal, or order for 
trial at bar, and which had been removed from 
any of the counties included within the limits of 
the Territory of Michigan aforesaid, shall, in all 
things concerning the same, be proceeded on, and 
judgments and decrees rendered thereon, in the 
same manner as if the said Indiana Territory had 
remained undivided. 


| An Act declaring Cambridge, in the State of Massa- 
| chusetts, to be a port of delivery. 
Be it enacted, §c., That the town, or landing- 
place of Cambridge, in the State of Massachu- 
| setts, shall be a port of delivery. to be annexed to 
i the district of Boston and Charlestown, and shall 
| be subject to the same regulations as other ports of 
| delivery in the United States. 
Approved, January 11, 1805. 


An Act authorizing the Corporation of Georgetown to 


make a dam or causeway from Mason’s Island to the 
western shore of the river Potomac. 


Be it enacted, &c.. That the corporation of 


government in all respects similar to that provided | 
by the ordinance of Congress, passed on the thir- ! 
teenth day of July, one thousand seven hundred 
and eighty-seven, for the government of the terri- | Georgetown have power to levy a tax, not ex- 
tory Northwest of the river Ohio; and by an act | ceeding one per cent, per annum, on the real 
passed on the seventh day of August, one thou- | property in said town, and its additions within 
sand seven hundred and eighty-nine, entitled “An the jurisdiction of the said corporation, for the 
act to provide for the government of the territory | purpose of defraying the expense of erecting a 
Northwest of the river Ohio;” and the inhabi- dam or causeway across that arm of the river 
tants thereof shall be entitled to and enjoy, all and | Potomac which passes between Mason’s Island 
singular, the rights, privileges, and advantages | and the western shore of the said river; that the 
granted and secured to the people of the territory | same shall not be erected until the consent of the 
of the United States Northwest of the river Ohio | proprietor or proprietors of the island. and of the 
by.the said ordinance. western shore of the river opposite thereto, shall 
Bec. 2. And be it further enacted, That the | be first obtained. The power hereby granted to 
officers. of the said Territory, who, by virtue of | the said corporation of levying an extra tax, to 
thisact.shall be appointed by the President of the | cease and determine when the object for which 
United States, by and with the advice and con- litis granted shall be completely effected. 
sent of the Senate, shall respectively exercise the | Approved, January 19, 1805. 
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; Aw Act making appropriations for the support of the 
-Navy of the United States during the year one thou- 
\ sand eight hundred and five. 


“Be it enacted, §c., That for defraying the ex- 
penses of the Navy of the United States during 
the vear one thousand eight hundred and five, the 
following sums be and the same are hereby ap- 
propriated, that is to say: 
For the pay and subsistence of the officers, and 
the-pay.of the seamen, four hundred and fifteen 
thousand five hundred and seventy-eight dollars. 
>For provisions, two hundred and twenty-seven 
thousand seven’ hundred and eighty-six dollars 
and forty cents. . : 
{| -For medicine, instruments, hospital stores, and 
; all ‘expenses on account of the sick, ten thousand 
| seven hundred and fifty dollars. 
~. For repairs of vessels, store tent, and other con- 
tingent expenses, four hundred and eleven thou- 
sand nine hundred and fifty-one dollars and two 
cents. oo i 
` -For the pay and subsistence of the marine corps, 
ineluding provisions for those on shore, and forage 
for sthe ‘staff, eighty-two thousand five hundred 
and‘ninety-three dollars and sixty cents. 
““For clothing for the same, sixteen thousand 
five hundred and thirty-six dollars, and ninety- 
éight cents. ego 
“For military stores for'the same, one thousand 
. six hundred and thirty-five dollars. 
> h For medicine, medical services, hospital stores, 
`} and all expenses on account of the sick belonging 
‘tothe marine corps, one thousand two hundred 
«and fifty dollars. , > 
>“ Worquarter-master’s and barrack-master’s stores, 
officers’ travelling expenses, armorers’ and carpen- 
ters’ bills, fuel, premium for enlisting, music, and 
other contingent expenses, eight thousand four 
hundred and nineteen dollars. 
“ For the expense of navy yards docks, and other 
improvements, the pay of superintendents, store- 
- keepers, clerks, and laborers, sixty thousand dol- 
lars. 
‘For completing the marine barracks at the City 
of Washington, three thousand five hundred dol- 
lars, ; 
` Sec. 2. And be it further enacted, That the 
several sums herein’ specifically appropriated, and 
amounting altogether to the sum of one million 
two: hundred and forty thousand dollars, shall be 
paid, first, out of the moneys accruing at the end 
of the year one thousand eight hundred and five 
from the duties laid by the act passed on the 
twenty-fifth day of March, one thousand eight 
hundred and four, entitled “An act further to pro- 
tect the commerce and seamen of the United 
States against the Barbary Powers,” provided, 
that the sum to be paid from the proceeds of the 
said duties shall not exceed five hundred and 
ninety thousand dollars; secondly, out of any bal- 
ance remaining unexpended of former appropria- 
tions for the support of the Navy, and lastly, out 
of any moneys in the Treasury, not otherwise 
appropriated. i 
Approved, January 25, 1805. 


An Act making an appropriation for completing the 
-south wing of the Capitol, at the City of Washing- 
ton, and for other purposes: ; 
Be it enacted, §&c., That a sum not exceeding 
one hundred and ten thousand dollars, shall. be, 
and the same is hereby, appropriated, to be ap- 
plied under the direction of the President of the 
United States, towards completing the south wing 
of the Capitol, at the City of Washington. 
`- See. 2. And be it further enacted, That a sum 
not exceeding twenty thousand dollars shall be, 
and the same hereby is, appropriated, to be applied 
under the direction of the President of the Uni- 
ted States, to such necessary: alterations and re- 
pairs as he may deem requisite in the north wing 
of the Capitol, and other public buildings at the 
City of: Washington; which said sums shall be 
paid out of any moneys.in the Treasury, not other- 
wise appropriated. 
Approved, January 25, 1805. 


An Act to provide for completing the valuation of 
lands and dwelling-houses, and the enumeration of 
slaves, in South Carolina, and for other purposes. 
Be ii enacted, §c., That the Secretary of the 

Treasury be, and he is, hereby authorized and di- 

rected to employ clerks, for such compensation as 

he shall judge reasonable, to complete, register, 
and record, under the direction of the supervisor 
of the. district of South Carolina, the lists and 
abstracts of the valuation of lands and dwelling- 
houses,.and of the enumeration of slaves within 
the State of South Carolina; and under the direc- 
tion of the supervisor aforesaid, to add to, or to 
deduct from the valuations aforesaid, of each indi- 
vidual, such a rate per centum as has been deter- 
mined by the commissioners appointed for the 
said State, under the act, entitled “ An act to pro- 
vide for the valuation of lands and dwelling- 
houses, and the enumeration of slaves within the 

United States,” agreeably to the provisions of the 

said act, of the act entitled “An act supplemen- 

tary to the act entitled ‘An act to provide for the 
valuation of lands and dwelling-houses, and the 
enumeraticn of slaves within the United States,” 


{and of the act entitled “An act to provide for 


equalizing the valuation of unseated Jands:” 
which lists and abstracts, thus completed in con- 
formity with the revisions and equalizations made 
by the commissioners aforesaid, shall have the 
same force and effect as if they had been com- 
pleted, registered, and recorded, under the direc- 
tion of the commissioners aforesaid, agreeably to 
the provisions of the above-mentioned acts. The 
supervisor aforesaid shall be allowed, in addition 
to his annual compensation, at the rate of three 
dollars per diem, for each and every day em- 
ployed by him, in completing or superintending 
the completion of the lists and abstracts afore- 
said: Provided, That the whole amount of the 
said additional allowance shall not exceed five 
hundred dollars; and the said allowance, as well 
as the compensation of the clerks employed by 
virtue of this section, shall be paid out of the 
moneys appropriated, or which may hereafter be 


. 
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appropriated for defraying the expenses incident 
to the valuation of houses and lands, and the enu- 
meration of slaves within the United States. 

Sec. 2. And be it further enacted, That the 
supervisor of the district of South Carolina be, 
and he is hereby, authorized and directed, as soon 
as the assessment of the direct tax to be levied 
and collected in the State of South Carolina, by 
virtue of the act, entitled “An act to lay and col- 
lect a direct tax within the United States,” shall 
have been completed, to appoint for the whole of 
the said State, one or more surveyors of the rev- 
enue, who shall be authorized to make out the 
lists containing the sums payable, according to 
such assessment, for every dwelling-house, tract, 
or lot of land and slave within the said State. 
Which lists shall have the same force and effect, 
as if they had been made for each assessment dis- 
trict, by a distinct surveyor of the revenue; the 
surveyor or surveyors of the revenue, thus ap- 
pointed for the whole State of South Carolina, 
shall likewise perform all the other duties, exer- 
cise all the powers, and receive the same compen- 
sation, which by virtue of the provisions still in 
force in any former act or acts, were directed to 
be performed, exercised, and received by the sur- 
veyors of the revenue for the several assessment 
districts; and so much of any act, or acts, as di- 
rected the appointment of one surveyor of the 
revenue for each assessment district, is, so far as 
relates to the State of South Carolina, hereby 
repealed. 

Sec. 3. And be it further enacted, That the 
several supervisors, or officers acting as supervi- 
sors, may, with the approbation of the Secretary 
of the Treasury, unite, whenever such measure 
shall be thought expedient for the better collection 
of the direct tax, two or more assessment districts 
into one district, and appoint only one collector 
of the said tax for the assessment districts, thus 
united; anything in any former act or acts to the 
eontrary notwithstanding. 

Sec. 4. And be it further enacted, That the 
accounting officers of the Treasury be, and they 
are hereby, authorized to settle the accounts of 
any of the commissioners or assessors employed 
in making the valuations and enumerations above 
mentioned, in the State of South Carolina, al- 
though the same may not have been presented to, 
and certified by the commissioners aforesaid, in 
conformity with the provisions of the act, enti- 
tled “An act to provide for the valuation of lands 
aud dwelling-houses, and the enumeration of 
slaves within the United States.” 

. Sec. 5, And be it further enacted, That any of 
the commissioners aforesaid, who shall, on the re- 
quest of the Secretary of the Treasury, attend for 
the purpose of assisting the supervisor of the dis 

trict of South Carolina, in completing the lists 
and abstracts of the valuations, and enumerations 
in-the manner provided by the first section of this 
act, shall. be allowed the same rate of compensa- 
tion; as is provided by law for attending a meet- 
ing of the.board of commissioners. . 

Sec. 6. And be it further enacted, That a sum 
not exceeding-thirteen thousand five hundred and 


ninety-three dollars, and twenty-three cents, to be 
paid out of any moneys in the Treasury, not oth- 
erwise appropriated, be, and the same is hereby 
appropriated, for defraying the further expenses 
incident to the valuation of houses and lands, and 
the enumeration of slaves within the United 
States. 
Approved, January 30, 1805. 


An Act concerning the mode of Surveying the Public 
Lands of the United States. 


Be it enacted, §c., That the surveyor general 
shall cause all those lands north of the river Ohio, 
which by virtue of the act, entitled “An act pro- 
viding for the sale of the lands of the United 
States, in the Territory northwest of the river 
Ohio, and above the mouth of the Kentucky riv- 
er,” were subdivided by running through the 
townships parallel lines each way, at the end of 
every two miles, and by marking a corner on 
each of the said lines, at the end of every mile; 
to be subdivided into sections by running straight 
lines from the mile corners thus marked to the 
opposite corresponding corners, and by marking 
on each of the said lines intermediate corners, as 
nearly as possible equidistant from the corners 
of the sections on the same. And the said sur- 
veyor general shall also cause the boundaries of 
all the half sections, which had been purchased 
previous to the first day of July last, and en 
which the surveying fees had been paid according 
to law by the purchaser, to be surveyed and 
marked by running straight lines from the half 
mile corners heretofore marked to the opposite 
corresponding corners; and intermediate corners 
shall, at the same time, be marked on each of the 
said dividing lines, as nearly as possible equidis- 
tant from the corners of the half section on the 
same line: Provided, That the whole expense of 
surveying and marking the lines shall not exceed 
three dollars for every mile which has not yet 
been surveyed, and which shall be actually run, 
surveyed, and marked by virtue of this section. 
And the expense of making the subdivisions, di- 
rected by this section, shall be defrayed out of 
the moneys appropriated, or which may be here- 
after appropriated, for completing the surveys of 
the public lands of the United States. 

Sec. 2. And be it further enacted, That the 
boundaries and contents of the several sections, 
half sections, and quarter sections of the public 
lands of the United States, shall be ascertained 
in conformity with the following principles, any 
act or acts to the contrary notwithstanding: 

lst. All the corners marked in the surveys, re- 
turned by the surveyor general, or by the surveyor 
of the land south of the State of Tennessee, re- 
| spectively, shall be established as the proper cor- 
ners of sections, or subdivisions of sections, which 
they were intended to designate; and the corners 
of half and quarter sections, not marked on the 
said surveys, shall be placed as nearly as possible 
equidistant from those two corners which stand 
on the same line. 

2d. The boundary lines, actually run and mark- 
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edin the surveys returned by the surveyor gene- 
gal,.or bythe surveyor of thé land south of the 
State of Tennessee, respectively, shall be estab- 
lished as the proper boundary lines of the sections, 
‘or subdivisions, for ‘which they were intended, 
andthe length of such lines, as returned by either 
ofthe surveyors aforesaid, shall be held and con- 
sidered as the true length thereof. And the boun- 
dary lines, which’ shall ‘not have been actually 
run; and marked-as aforesaid, shall be ascertained, 
by running straight. lines from the. established 
corners to the opposite corresponding corners; 
but in those portions of the fractional townships, 
when no’ such opposite: corresponding corners 
‘have been or can be fixed, the said boundary lines 
shall be ascertained by running from the estab- 
lished corners, due ‘north and south, or east and 
swest-lines, as the case may be, to the water course, 
Indian boundary line, or other external boundary 
of such fractional township. 

¿>? 3d. Each section, ‘or subdivision of section, the 
contents whereof shall have-been, or, by virtue of 
thé first section of this act, shall be returned by 
‘the surveyor: general, or by the surveyor of the 
public lands south of the State of Tennessee, re- 
spectively, shall be held and considered as con- 
taining the exact quantity, expressed in such re- 
turn or returns: and the half sections and quarter 
sections, the contents whereof shall not have been 
thùs returned, shall-be held and considered as con- 
taining the one half, or the ‘one fourth part, re- 
spectively, of the returned contents of the section 
‘of which they make a part. ` 

See. 3. And be it further enacted, That so 

yauch’of the act, entitled “An act making provi- 
sion for the disposal of the lands inthe Indiana 
_ Territory, and for other purposes,” as provides the 

mode of ascertaining the true contents of sections 
or subdivisions of sections, and prevents the issue 
of final certificates, unless the said contents shall 
have been ascertained and.a plot, certified by the 
district surveyor, lodged with the register, be, and 
the same is hereby, repealed. 
=i Approved, February 11, 1805. 


An ‘Act. for carrying into more complete effect the 
tenth article of the Treaty of Friendship, Limits, and 
. Navigation, with Spain. 


Be it enacted, §c., That whenever any Spanish 
vessel shall arrive in distress, in any port of the 
United States, having been damaged on the coasts, 
or within the limits of the United States, and her 
‘cargo shall have been unladen, in conformity with 
the provisions of the sixteenth section of the act, 
entitled “An act to regulate the collection of du- 
ties on imports and tonnage,” the said cargo, or 
ahy pait thereof, may, ifthe said ship or vessel 
should be condemned, as not seaworthy, or be 
deemed incapable of performing her original voy- 
age, afterwards be reladen on board any other 
vessel or vessels, under the inspection of the offi- 
cer who superintended the landing thereof, or 
other proper person. And no duties, charges, or 
fees, whatever, shall be paid on such part of the 
cargo, as may be reladed and carried away, 
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either in the vessel in which it was originally 
imported, of in any other whatever. : 

Sec. 2. And be it further enacted, That the 
collector of the district of Norfolk, in Virginia 
shall be, and he hereby is, authorized and require 
to refund.to the owners or agents of the Spanish 
brigantine Nancy (which vessel arrived in dis- 
tress at that port, in the year one thousand eight 
hundred and four) the amount of the duties se- 
cured by him on such part of her cargo as was 
re-exported: Provided, That the debenture or 
debentures: issued by the said collector, for. the 
drawback of the duties on the exportation of the 
said cargo, shall be duly surrendered to him, and 
cancelled. 

Approved, February 14, 1805. 


An Act authorizing the Postmaster General to make a 
new contract for carrying the mail from Fayette- 
ville, in North Carolina, to Charleston, in South 
Carolina. 

Be it enacted, §c., That the Postmaster Gene- 
ral shall be, and hereby is, authorized to make a 
new contract for carrying the mail in a line of 
stages between the town of Fayetteville, in the 
State of North Carolina, and the city of Charles- 
ton, in the State-of South Carolina, upon such 
terms and conditions as he may deem most con- 
ducive to the interest of the United States: Pro- 
vided, That he does not exceed the sum of four 
thousand two hundred dollars, annually, beyond 
the amount of the present contract; and that no 
contract made in virtue of this act shall extend 
beyond the time to’which the present contract 
extends. 

Approved, February 14, 1805. 


An act. making appropriations for the support of the 
Military Establishment of the United States, for the 
year one thousand eight hundred and five. 

Be it enacted, §c., That, for defraying the ex- 
pense of the Military Establishment of the United 
States, for the year one thousand eight hundred 
and five, for the Indian department, and for the 
expense of fortifications, arsenals, magazines, and 
armories, the following sums be, and the same here- 
by are, respectively appropriated, that is to say: 

For the pay of the army of the United States, 
three hundred and two thousand seven hundred 
and ninety-six dollars. 

For forage, four thousand four hundred and 
eighty-eight dollars. 

For the subsistence of the officers of the army 
and corps of engineers, thirty one thousand three 
hundred and twenty-nine dollars and fourteen 
cents. 

For the subsistence of non-commissioned offi- 
cers, musicians, and privates, one hundred and 
seventy nine thousand and nine dollars and sixty- 
nine cents. 

For clothing, eighty five thousand dollars. 

For bounties and premiums, fifteen thousand 
dollars. 

For medical and hospital department, twelve 
thousand dollars, 
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For camp equipage, fuel, tools, expense of trans- 
portation, and .other contingent expenses of the 
War Department, eighty-one thousand dollars. 

For fortifications, arsenals, magazines, and ar- 
mories, one hundred and thirty-three thousand 
two hundred and ninety-six dollars and eighty- 
eight cents. . 

For purchasing maps, plans, books, and instru- 
ments for the War Department, and military 
academy, five hundred dollars. 

For the pay and subsistence of the comman- 
dants in Louisiana, five thousand nine hundred 
and seventy one dollars and seventy-seven cents. 

For the Indian department, ninety-two thousand 
six hundred dollars. 

Sec. 2. And be, it further enacted, That the 
several appropriations hereinbefore made, shall be 
paid and discharged out of any moneys in the 
Treasury not otherwise appropriated. 

Approved; February 14, 1805. 


An Act supplementary to the act, entitled “An act to 
regulate the collection of duties on imports and 
tonnage’? 

Be it enacted, &¢., That the same terms of 
eredit which are granted by law for the payment 
of duties on articles the produce of the West In- 
dies, and no other, shall be allowed on goods, 
wares, and merchandise, imported by sea into the 
United States, from all foreign ports and islands 
lying north of the equator, and situated on the 
eastern shores of America, or in its adjacent seas, 
bays, and gulfs. 

Suc. 2. And be it further enacted, That it shall 
be lawful for any snip or vessel to proceed with 
any goods, wares, or merchandise, brought in her, 
and which shall, in the manifest delivered to the 
collector of the customs, be reported as destined 
or intended for any foreign port or place, from the 
district within which such ship or vessel shall 
first arrive, to such foreign port or place, without 
paying or securing the payment of any duties 
‘upon such goods, wares, or merchandise, as shall 
‘be actually re-exported in the said ship or vessel: 
Provided, That such manifest so declaring to re- 
export such goods, wares, or merchandise, ‘shall 
be'delivered to such collector within forty-eight 
hours after the arrival of such ship or ved: And 
provided, also, That the master or commander of 
such ship or vessel shall give bond as required by 
the thirty-second section of the act, entitled “An 
act to regulate the collection of duties on imports 
and tonnage.” l 
-= Approved, February 22, 1805. 


An act to continue in force “An act declaring the con- 

„sent of Congress to an act of the State of Maryland, 
passed the twenty-eighth day of December, one thou- 
~~ Sand seven hundred and ninety-three, for the ap- 
-.pointment of a health officer.” 

Be it enacted, §c., That the consent of Con- 
gress be, and is hereby, granted and declared to 
the operation of an act of the General Assembly 
-of Maryland, passed the twent -eighth day of De- 
cember, one thousand seven hundred and nine- 


ty-three, entitled “An act to appoint a health offi- 
cer for the port of Baltimore, in Baltimore coun- 
ty,” so far as to enable the State aforesaid to col- 
lect a duty of one per cent. per ton on all vessels 
coming into the district of Baltimore, from a for- 
eign voyage, for the purposes in said act intended. 
Sec. 2. And be it further enacted, That this 
act shall be in force for nine years from the pass- 
ing thereof, and from thence to the end of the 
next session of Congress thereafter, and no longer. 
Approved, March 1, 1805. 


An Act to amend the act, entitled “An act further to 
amend an act, entitled ‘An act to lay and collect a 
direct tax within the United States.” 

Be it enacted, &c., That the supervisor of the 
district of Kentucky is hereby allowed the further 
time of three months from the end of two years 
after the completion of the sales of land within 
his district, for the payment of the direct tax, to 
perform the several duties enjoined by the fourth 
section of the act, entitled “An act further to 
amend the act, entitled ‘An act to lay and collect 
a direct tax within the United States,” anything 
in the said-act to the contrary notwithstanding. 

Approved, March 1, 1805. 


An Act making appropriations for the support of Gov- 
ernment for the year one thousand eight hundred 
and five. 

Be it enacted, §c., That, for the expenditure of 
the civil list in the present year, including the 
contingent expenses of the several Departments 
and officers; for the compensation of the several 
loan officers and their clerks, and for books and 
stationery for the same; for the payment of an- 
nuities and grants; for the support of the Mint 
Establishment; for the expenses of intercourse 
with foreign nations; for the support of light- 
houses, beacons, buoys, and public piers; for de- 
fraying expenses of surveying the public lands in 
the Territories of Indiana and Mississippi; for the 
unexpended balances of former appropriations, de- 
fraying the expenses of the second census, and the 
purchase and erection of wharves and stores un- 
der the quarantine law; and for satisfying cer- 
tain miscellaneous claims, the following sums be, 
and the same hereby are, respectively, appropria- 
ted, that is to say: 

For compensations granted by law to the mem- 
bers of the Senate and House of Representatives, 
their officers and attendants, estimated for a ses- 
sion of four months and a half continuance, one 
hundred and ninety-eight thousand, nine hundred 
and sixty-five dollars. 

For the expense of firewood, stationery, print- 
ing, and all other contingent expenses of the two 
Houses of Congress, including the sum of three 
thousand dollars appropriated by the act of the 
sixth of December, one thousand eight hundred 
and four, twenty-eight thousand dollars. , 

Fur defraying the expenses incidental to dis- 
mantling the late library room of Congress, and 
fitting it up for the accommodation of the House 
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f removal of the Library, and all 
other. contingent expenses of the same, and Li- 
brarian’s allowance for the year one thousand eight 
hundred and five, nine hundred dollars. 

For the expense of labelling, lettering, and 
numbering five thousand seven hundred volumes 
-of laws and journals of the old Congress, direct- 
ed. by the act of the present session for the dispo- 
sal of certain copies of the laws of the United 
States, tọ be deposited in the Library, five hun- 
dred and seventy dollars. 

For compensation to the President and Vice 
President of the United States, thirty thousand 
dollars. our ee oe í 

For compensation to the Secretary of State, 
clerks, and persons employed in that Department, 
eleven thousand three hundred and sixty dollars. 

For incidental and contingent expenses in said 
Department, four thousand two hundred dollars. 

. For printing and distributing copies of the laws 
of the second session of the eighth Congress, and 
printing the laws in newspapers, eight thousand 
two hundred and fifty dollars. 

“For printing the laws and other contingent ex- 
penses of the government of the Indiana Territo- 
ry, in consequence of the union with it of that of 
the Territory: of Louisiana, three ‘hundred and 
fifty dollars... 

_ For special messengers charged with despatch- 

es, two thousand dollars. : ` 

F'or compensation to the Secretary of the Treas- 
ury, clerks, and persons employed in his office, 
including those engaged on the business belong- 
ing to the late office of the Commissioner of the 
Revenue, thirteen thousand four hundred and 
forty-nine dollars and eighty-one cents. 

~ For expenses of translating foreign languages; 
allowance.to the person employed in receiving 
and transmitting passports and sea-letters; sta- 
tionery and printing, one thousand dollars. 

ı -For compensation, to. the Comptroller of the 

Treasury, clerks, and persons employed in his 

office, twelve thousand nine hundred and seven- 

ty-seven dollars and eight cents. 

” For expense of stationery, printing, and inci- 

dental and contingent expenses in the Comptrol- 

ler’s office, eight hundred dollars. 

For compensation to the Auditor of the Treas- 
ury, clerks, and persons employed in his office, 
twelve. thousand two hundred and twenty dollars 
and ninety-three cents. _ O 

For expense of stationery, printing, and inci- 
dental and contingent expenses in the office of 
the Auditor of the Treasury, five hundred dollars. 

For compensation to the Treasurer, clerks, and 
persons employed in his officé, six thousand two 
hundred and twenty-seven dollars and forty-five 
cents... - á ; i 

For the expense of stationery, printing and in- 
cidental and contingent expenses in the Treas- 
urer’s office, three hundred dollars. 

For compensation to the Register of the Treas- 
ury, clerks, and persons employed in his office, 
sixteen thousand and fifty-two dollars. 


For expense. of stationery and printing in the 
“Registers office, (including. book for ihe public 
stock and for the arrangement of the marine pa- 
pers,) two thousand eight hundred dollars. 

For compensation to the Secretary of the Com- 
missioners of the Sinking Fund, two hundred and 
fifty dollars. : ad 

For compensation of the clerks employed for 
the purpose of making drafts of the several sur- 
veys of land in the Territory of the United States 
Northwest of the river Ohio, and in keeping the 
books of the Treasury in relation to the sales of 
lands at the several land offices, two thousand six 
hundred dollars. 

For fuel and other contingent expenses of the 
Treasury Department, four thousand dollars. 

For defraying the expenses incident to the sta- 
ting and printing the public accounts for the year 
one thousand eight hundred and five, one thou- 
sand two hundred dollars. 

For purchasing books, maps, and charts, for the 
use of the Treasury Department, four hundred 
dollars. 

For compensation to a superintendent employ- 
ed to secure the buildings and records of the Treas- 
ury, during the year one thousand eight hundred 
and five, including the expense of two watchmen, 
and for the repair .of two fire engines, buckets, 
lanterns, and other incidental expenses, one thou- 
sand one hundred dollars. 

For the erection of a_fire-proof brick building 
for the preservation of the records of the Treasu- 
ry; the cellars in which they have hitherto been 
kept being found, from their dampness, improper 
for that use; nine thousand dollars. 

For compensation to the Secretary of War, 
clerks, and persons employed in his office, eleven 
thousand two hundred and fifty dollars. 

For the expenses of fuel, stationery. printing, 
and other contingent expenses of the office of the 
Secretary of War, one thousand dollars. 

For compensation to the Accountant of the 
War Department, clerks, and persons employed 
in his office, ten thousand nine hundred and ten | 
dollars. 

For contingent expenses in the office of the Ac- 
countant of the War Department, one thousand 
dollars. 

For compensation to clerks employed in the Pay- 
master’s office, one;thousand eight hundred dollars. 

For fuel in said office, ninety dollars. 

For compensation to the Purveyor of Public 
Supplies, clerks, and persons employed in his of- 
fice, including a sum of twelve hundred dollars, 
for compensation to his clerks, in addition to the 
sum allowed by the act of the second day of 
March, one thousand seven hundred and ninety- 
nine, and for expense of stationery, store rent and 
fuel for the said office, four thousand six hundred 
dollars. 

For compensation to the Secretary of the Navy, 
clerks, and persons employed in his office, nine 
thousand one hundred and ten dollars. 

For expense of fuel, stationery, printing and 
other contingent expenses in the office of the Sec- 
retary of the Navy, two thousand dollars. 
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For compensation to the Accountant of the | assistant coiner and die forger, who also oversees 
Navy. clerks, and persons employed in his office, | the execution of the iron work, six thousand five 
including the sum of one thousand one hundred ; hundred dollars. 
dollars, for compensation to his clerks, in addition; For the repairs of furnaces. cost of rollers and 
to the sum allowed by the act of the second of | screws, timber, bar-iron, lead, steel, potash, and 
March, one thousand seven hundred and ninety- Í for all other contingencies of the Mint, two thou- 
nine, ten thousand four hundred and ten dollars. {sand nine hundred dollars. 


For contingent expenses in the office of the Ac- For compensation to the Governor, judges, sec- 
countant of the Navy, seven hundred and fifty | retary, and Legislative Council of the Territory of 
dollars. | Orleans, nineteen thousand two hundred and forty 


For compensation to the Postmaster General, | dollars. 

Assistant Postmaster General, clerks, and persons | For incidental and contingent expenses of the 
employed in the Postmaster General’s office, in- | Legislative Council, and of the secretary of the 
eluding a sum of four thousand five hundred and | said Territory, two thousand dollars. 

ninety-five dollars, for compensation to his clerks, |- For compensation tothe Governor, judges, and 
in addition to the sum allowed by the act of the | secretary of the Mississippi Territory, five thou- 
second of March, one thousand seven hundred and | sand one hundred and fifty dollars. 

ninety-nine, thirteen thousand nine hundred and! For expenses of stationery, office rent, and other 
fifty-five dollars, | contingent expenses in the said Territory, three 

For expense of fuel, candles, house rent for the | hundred and fifty dollars. 
messenger, stationery, chests, &c., exclusive of | For compensation to the Governor, judges, and 
expenses of prosecution, portmanteaus, mail locks, | secretary of the Indiana Territory, five thousand 
and other expenses incident to the Department, | one hundred and fifty dollars. 
these being paid for by the Postmaster General} For the expenses of stationery, office rent, and 
out of the funds of the office, two thousand ‘dol- laike contingent expenses in the said territory, 
lars. | three hundred and fifty dollars. 

For compensation to the several loan officers,’ For the discharge of sach demands against the 
thirteen thousand two hundred and Gfty dollars. ; United States, on account of the civil department, 

For compensation to the clerks of the several i not otherwise provided for, as shall have been 
Commissioners of Loans, and an allowance to admitted in a due course of settlement at the 
certain loan officers, in lieu of clerk hire, and to ; Treasury, and which are of a nature, according to 
defray the authorized expenses of the several loan | the usage thereof, to require payment in specie, 
offices, thirteen thousand dollars. į two thousand dollars. 

For defraying the expense of clerk hire in the | For additional compensation to the clerks of 
office of the Commissioner of Loans of the State | the several Departments of State, Treasury, War, 
of Pennsylvania, in consequence of the removal | and Navy, and of the General Post Office, not ex- 
of the offices of the Treasury Department, in the | ceeding, for each department respectively, fifteen 
year one thousand eight hundred, to the perma- | per centum in addition to the sums allowed by 
nent seat of Government, two thousand dollars. | the act, entitled “ An act to regulate and fix the 

For compensation to the Surveyor General and | compensation of clerks,” eleven thousand eight 
the clerks employed by him, and for expense of | hundred and eighty-five dollars. 


stationery and other contingencies of the Survey- For compensation granted by law to the Chief 
or General’s office, three thousand two hundred | Justice, associate judges, and district judges of the 
. dollars. United States, including the chief justice and two 


For compensation to the surveyor of the lands | associate judges of the District of Columbia, and 
south of the State of Tennessee, clerks employed | to the Attorney General, fifty-five thousand nine 
in his office, stationery, and other contingencies, | hundred dollars. 
three thousand two hundred dollars. For the like compensation granted to the sev- 

For compensation to the officers of the Mint: | eral district attorneys of the United States, three 


The director, two thousand dollars. thousand four hundred dollars. 

The treasurer, one thousand two hundred dol-| For compensation to the marshals of the dis- 
lars. i tricts of Maine, New Hampshire, Vermont, Ken- 

The assayer, one thousand five hundred dol- | tucky, Ohio, East and West Tennessee, and Or- 
ars. f leans, one thousand six hundred dollars. 

The chief coiner, one thousand five hundred! For defraying the expenses of the supreme, 
dollars. circuit, and district courts of the United States, 

The melter and refiner, one thousand five hun- | including the District of Columbia, and of jurors 


dred dollars. jue witnesses, in aid of the funds arising from 
` The engraver, one thousand two hundred dol- fines, forfeitures, and penalties, and likewise for 


ee defraying the expense of prosecution for offences 
One clerk, at seven hundred dollars. against the United States, and for safe-keeping of 
Aind two, at five hundred dollars, each. prisoners, forty thousand dollars. 


For the wages of persons employed at the differ- For the payment of sundry pensions granted by 
ent branches of melting, coining, carpenters’, mill- | the late Government, nine hundred dollars. 
wrights ; aad ‘smiths’ work, including the sum of For the payment of an annuity granted to the 
eight hundred dollars per annum, allowed to an | children of the late Colonel John Harding and 
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Major Alexander Trueman, by an act of Con- 
gress, passed the fourteenth of May, one thousand 
eight hundred, six hundred dollars. i 

For the payment of the annual allowance to 
the invalid pensioners of the United States, from 
the fifth of March, one thousand eight hundred 
and six, ninety-eight thousand dollars. 


“For the maintenance and support of light- | 


houses, beacons, buoys, and public piers, and stake- 
age of channels, bars, and shoals, and certain con- 
tingént expenses, one hundred and fifteen thou- 
sand two hundred and nine dollars and thirty-six 
cents. ; 

¿For fixing buoys in Long Island sound, in addi- 
tion to the sums heretofore appropriated for that 
object, three thousand dollars. 

For erecting beacons in the harbor of New 
York, in addition to the sums heretofore appro- 
priated for that object, six thousand dollars. 

-» For erecting a beacon and placing buoys near 
the entrance of Savannah river, being an expense 
incurred. under the act of the sixteenth day of 
July, one thousand: seven hundred and ninety- 
eight, (the balance of a former appropriation for 
the.same object, having been carried to the credit 
of: the surplus fund,) two thousand four hundred 
and:ninety-four dollars and eighty-nine cents. 
_.For reviving so much of unexpended balances 
of appropriations granted by an act passed the 
sixth of April, one. thousand eight hundred and 
two, and which have been carried to the surplus 
fund, to wit: 

‘For erecting public piers in the river Delaware, 

five thousand eight hundred and cighty-eight dol- 
lars.and seventy-nine cents. 
‘Kor erecting certain light-houses, and fixing 
buoys in Long Island sound, nine thousand six 
‘hundred and seventy-eight dollars and thirty-eight 
cents. 

And for building a light-house on Cumberland 
South Point, four thousand dollars. 

For completing the light-house at the mouth 
of the Mississippi, and the light-house at or near 
the pitch of Cape Lookout, in addition to the sum 
heretofore appropriated to those objects, by the 
act of the twenty-sixth of March, one thousand 
eight hundred and four, twenty thousand dollars. 

Towards completing the surveys of public 
lands in the State of Ohio, and in the Indiana 
and Mississippi Territories, forty thousand dol- 

ars. > 

For the discharge of such miscellaneous claims 
against the United States, not otherwise provided 
for, as shall have been admitted in due course of 
settlement at the Treasury, and which are of a 
nature, according to the usage thereof, to require 
payment in specie, four thousand dollars. ; 

For defraying certain expenses heretofore in- 
curred in the War and Navy Departments, and 
which, in due course of settlement in those dė- 
partments, have been adjusted, and cannot be dis- 
charged out of any existing appropriation, twenty 
thousand dollars. 

For the expense of taking the second census of 
the inhabitants of the United States, being the 
balance of a former appropriation carried to the 


surplus fund, fourteen thousand one hundred and 
sixty-two dollars and seventy-seven cents. 

For the expense of wharves and stores for quar- 
antine ships and vessels, being the balance of a 
former appropriation carried to the credit of the 
surplus fund, seventeen thousand one hundred and 
forty-three dollars and one cent. 

For the expense of returning the votes for 
President and Vice President of the United States 
for the term commencing the fourth day of March, 
one thousand eight hundred and five, one thou- 
sand six hundred and twenty-four dollars. 

For defraying the contingent expenses of Gov- 
ernment, (the unexpended balance of a former 
appropriation for the same object, being carried 
to the credit of the surplus fund,) twenty thou- 
sand dollars. 

For expenses of intercourse with foreign na- 
tions, fifty-seven thousand and fifty dollars. 

For the expenses of the intercourse between 
the United States and the Barbary Powers, in- 
cluding the compensation of the Consuls at Al- 
giers, Morocco, Tunis, and Tripoli, sixty-three 
thousand five hundred dollars. 

For the contingent expenses of intercourse with 
me Barbary Powers, two hundred thousand dol- 

ars. ` 
For the relief and protection of distressed Ame- 
rican seamen, five thousand dollars. 

-For the salaries of the agents at Paris and- 
Madrid, for prosecuting claims in relation to cap- 
tures, four thousand dollars. 

For payment of demands for French vessels 
and property captured, pursuant to the conven- 
tion between the United States and the French 
Republic, the balance of a former appropriation 
for the same object, by the act of the third of April, 
one thousand eight hundred and two, having been 
carried to the surplus fund, twenty-one thousand 
dollars. 

Sec. 2. And be it further enacted, That the 
several appropriations, hereinbefore made, shall 
be paid and discharged out of the fund of six hun- 
dred thousand dollars, reserved by the act “mak- 
ing provision for the debt of the United States,” 
and out of the moneys in the Treasury, not other- 
wise appropriated. 

Approved, March 1, 1805. 


An Act further providing for the government of the Ter- 
ritory of Orleans. 

Be it enacted, §c., That the President of the 
United States be, and he is hereby, authorized to 
establish within the Territory of Orleans, a govern- 
ment in all respects similar, (except as is herein 
otherwise provided,) to that now exercised in the 
Mississippi Territory ; and shall, in the recess of 
the Senate, but to be nominated at their next meet- 
ing, for their advice and consent, appoint all the 
officers necessary therein, in conformity with the 
ordinance of Congress, made on the thirteenth 
day of July, one thousand seven hundredandeighty- 
seven; and that from and after the establishment 
of the said government, the inhabitants of the 
Territory of Orleans, shall be entitled to and enjoy 
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all the rights, privileges, and advantages secured] Src. 7. And be it further enacted, That when- 
by the said ordinance, and now enjoyed by the | everit shall be ascertained by an actual census, or 
people of the Mississippi Territory. : enumeration of the inhabitants of the Territory 

Sec. 2. And be it further enacted, Thatso much | of Orleans, taken by proper authority, that the 
of the said ordinance of Congress, as relates tothe | number of free inhabitants included therein shall 
organization of a General Assembly, and prescribes | amount to sixty thousand, they shall thereupon be 
the powers thereof, shall, from and after the fourth | authorized toform forthemselvesa constitution and 
day of July next, be in force in the said: Territory | State government, and be admitted into the Union 
of Orleans; and in order to carry the same into upon the footing of the original States, in all re- 
operation, the Governor of the said Territory shall spects whatever, conformably to the provisions of 
cause to be elected twenty-five representatives, for | the third article of the treaty concluded at Paris, 
which purpose he shall lay off the said Territory | on the thirteenth of April, one thousand eight hun- 
into convenient election districts, on or before the | dred and three, between the United States and the 
first Monday of October next, and give due notice | French Republic: Provided, That the constitu- 
thereof throughout the same; and shall appoint | tion so to be established shall be republican, and 
the most convenient time and place within each | not inconsistent with the constitution of the Uni- 
of the said districts, for holding the elections: and | ted States, nor inconsistent with the ordinance of 
shall nominate a proper officer or officers to preside | the late Congress, passed the thirteenth day of 
at and conduct the same, and to return to him the July, one thousand seven hundred and eighty-seven, 
names of the persons who may have been duly | so far as the same is made applicable to the ter- 
elected. All subsequent elections shall be regu- | ritorial government hereby authorized to be estab- 
lated by the Legislature; and the number of rep- | lished: Provided, however, That Congress shall be 
resentatives shall be determined. and the appor- | at liberty, at any time prior to the admission of 
tionment made, in the manner preseribed by the | the inhabitants of the said Territory to the right 
said ordinance. of a separate State, to alter the boundaries thereof 

Sec. 3. And be it further enacted, That the | as they may judge proper: Except only, That no 
representatives to be chosen as aforesaid shall be | alteration shall be made, which shall procrastinate 
convened by the Governor, in the city of Orleans, | the period for the admission of the inhabitants 
on the first Monday in November next; and the | thereof to the tights of a State government. ac- 
first General Assembly shall be convened by the cording to the provision of this act. 

Governor as soon as may be convenient, atthe city | Src. 8. And be it further enacted. That so much 
of Orleans, after the members of the Legislative | of anact, entitled “An act erecting Louisiana into 
Council shall be appointed and commissioned ; | two territories, and providing for the temporary 
and the Gereral Assembly shall meet, at least once government thereof,” as is repugnant with this act, 
in every year, and such meeting shall be on the shall, from and after the first Monday of Novem- 
first Monday in December, annually, unless they | ber next. be repealed. And the residue of the said 
shall, by law, appoint a different day. Neither | act shall continue in full force until repealed, any- 
house, during the session, shall, without the con- | hing in the sixteenth section of the said act to 
sent of the other, adjourn for more than three days, | the contrary notwithstanding. 

nor to any other place than that in which the two Approved, March 2, 1805. 

branches are sitting. 

Sec. 4. And be it further enacted, That the — 
laws in force in the said Territory, at the com- | An Act further to amend an act, entitled “An act reg- 
mencement of this act, and not inconsistent with | ulating the grants of land, and providing for the 
the provisions thereof, shall continue in force, until | disposal of the lands of the United States south of 
altered, modified, or repealed by the Legislature. | the State of Tennessee. 

Sec. 5. And be it further enacted, That the| Be it enacted. c.. That persons who may have 
second paragraph of the said ordinance, which | obtained or shall obtain certificates from the Board 
regulates the descent and distribution of estates ; [of Commissioners appointed to ascertain the 
and also the sixth article of compact which is an- | claims to lands in the Mississippi Territory, shall 
nezed to, and makes part of said ordinance, are | be allowed three months after the respective date 
hereby declared not to extend to, but are excluded | of such certificates, for entering the same with 
from all operation within the said Territory of | the register of the proper land office: and certifi- 
Orleans. | cates thus entered shall have the same force and 

Sec. 6. And be it further enacted, That the | effect as if they had been duly entered with the 
Governor, secretary, and judges, to be appointed | said register, on or before the first day of January; 
be virtue of this act, shall be severally allowed the | one thousand eight hundred and five. 

Same compensation which is now allowed to the! Sec. 2. And be it. further enacted, That the 
Governor, secretary, and judges, of the Territory | Commissioners appointed to ascertain the claims 
of Orleans. And all the additional officers au- to land in the above-mentioned Territory, east 
thorized by this act, shall respectively receive the | of Pearl river, shall be authorized to grant cer- 


same compensation for their services, as are by | tificates for lands lying in the island known by. 
lawestablished for similar offices in the Mississippi | the name of Nannee Hubba, formed by the eut- 
Territory, to be paid quarter yearly out of the | off of the river Tombigbee and Alabamaha; and 
revenues of impost and tonnage accruiug within | persons having claims. for lands lying either in 
the said Territory of Orleans. | said island or east of the Tombigbee and“Alaba- 
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maha rivers, shall be permitted to file the same 
with the register of. the land office, till the first 
day of May, one thousand eight hundred and five; 
and the Commissioners shall decide on the same 
in the'same manner as if they had been presented 
before the thirty-first day of March, one thousand 
eight hundred and four. : : 

Sue. 3. And be tt further enacted, That each of 
the last-mentioned Commissioners shall be allow- 
ed at the rate of six dollars a day, for every day 
he. shall attend subsequent to the first day of 
April, one thousand eight hundred and five: Pro- 
vided, That such additional allowance shall not 
exceed five hundred dollars for each Commis- 
sioner. 

“See. 4. And be it further enacted, That the 
clerk of each ofthe Boards of Commissioners ap- 
pointed to-ascertain the claims of lands in the 
above-mentioned ‘Territory, shall be allowed at 
the rate of seven hundred and fifty dollars a year, 
from’thé time when he entered upon the duties of 
his office to: the time when the board shall ad- 
journ sine die. : 

See. 5. And be it further enacted, That per- 
sons ¢laifiing lands in the Mississippi Territory, 
by virtue of British grants, legally and fully com- 
pleted, who may-not have filed their claims with 
the proper register of-the land office, in conform- 
ity with the provisions heretofore made for that 
purpose, may, until the first.day of December; one 
thousandeight Hundred and five, file such claims 
with the register of the land office west of Pearl 
river, and have the same recorded. And the said 
register shall on or before the first day of January, 
“one thousand eight hundred and six, make to the 
Secretary of the Treasury a full report of all the 
British grants thus recorded ; which report shall 
immediately after be laid before Congress. The 
lands ‘contained in such grants shall not be other- 
wise disposed of until the end of one year, after 
that time. And if any such person shall neglect 
to file such British grant, and to have the same 
recorded, in the manner and time hereby provided, 
neither such grant nor any other evidence of such 
claim, which shall not have been recorded as above 
directed, shall ever after be considered or admit- 
ted as evidence in any court of the United States, 
or against any title, legally and fully executed, 
derived ftom the Spanish Government; any act 
or acts. to the contrary notwithstanding. 

‘Approved, March 2, 1805. 


An Act for ascertaining and adjusting the titles and 
claims to land, within the Territory of Orleans, and 
- the District of Louisiana. 

Beit enacted, §c., That any person of persons, 
and the legal representatives of any person or per- 
sons, who, on the first day of October, in the year 
one thousand eight hundred, were resident within 
the territories ceded by the French Republic to 
the United States, by the treaty of the thirtieth 
of April, one.thousand eight hundred and three, 
and who had; prior to the said first day of Octo- 
ber, one thousand eight hundred, obtained from 
the French or Spanish Governments respectively, 


during the time either of the said Governments 
had the actual possession of said Territories, any 
duly registered warrant, or order of survey for 
lands lying within the said Territories to which 
the Indian title had been extinguished, and which 
were on that day actually inhabited and cultivated 
by such person or persons, or for his or their use, 
shall be confirmed in their claims to such lands, in 
the same manner as if their titles had been com- 
pleted: Provided, however, That no such incom- 
plete title shall be confirmed, unless the person in 
whose name such Warrant or order of survey had 
been granted, was, at the time of its date, either 
the head of a family, or above the age of twenty~ 
one years ; nor unless the conditions and terms on 
which the completion of the grant might depend, 
shall have been fulfilled. ` 

Sec. 2. And be it further enacted, That to 
every person, or to the legal representative or 
representatives of every person, who, being either 
the head of a family, or twenty-one years of age, 
had, priot to the twentieth day of December, one 
thousand eight hundred and three, with permission 
of the proper Spanish officer, and in conformity 
with the laws, usages, and customs of the Span- 
ish Government, made an actual settlement on a 
tract of land within the said Territories, not 
claimed by virtue of the preceding section, or of 
any Spanish or French grant made and completed 
before the first day of October, one thousand éight 
hundred, and during the time the Government 
which made such grant had the actual possession 
of the said Territories, and who did on the said 
twentieth day of December, one thousand eight 
hundred and three, actually inhabit and cultivate 
the said tract of land; the tract of land thus in- 
habited and cultivated shall be granted: Provid- 
ed, however, That not more than one tract shall 
be thus granted to any one person, and the same 
shall not contain more than one mile square, to- 
gether with such other and further quantity, as 
heretofore has been allowed for the wife and fam- 
ily of such actual settler, agreeably to the laws, 
usages, and customs, of the Spanish Government: 
Provided, also, That this donation shall not be 
made to any person who claims any other tract of 
land in the said Territories by virtue of any 
French or Spanish grant. 

Sec. 3. And be it further enacted, That, for 
the purpose of more conveniently ascertaining the 
titles and claims to land in the Territory ceded as 
aforesaid, the Territory of Orleans shall be laid 
off into two districts, in such manner as the Pres- 
ident of the United States shall direct; in each 
of which, he shall appoint, in the recess of the 
Senate, but who shall be nominated at their next 
meeting, for their advice and consent, a register, 
who shall receive the same annual compensation, 
give security in the same manner, and in the same 
sums, and whose duties and authorities shall in 
every respect be the same in relation to the lands 
which shall hereafter be disposed of at their offi- 
ces, as are by law provided with respect to the 
registers in the several offices established for the 
disposal of the lands of the United States north 
of the river Ohio, and above the mouth of Ken- 
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tucky river. The President of the United States | be in the same manner appointed for each of the 
shall likewise appoint a recorder of land titles-ìn | districts directed by this act to be laid off in the Ter- 


the district of Louisiana, who shall give security | 
in the same manner, and in the same sums, and | 
shall be entitled to the same annual compensation, ! 
as the registers of the several land offices. 
Sec. 4. And be it further enacted, That every i 
person claiming lands in the above-mentioned 
Territories, by virtue of any legal French or 
Spanish grants made and completed before the 
first day of October, one thousand eight hundred, 
and during the time the Government which made 
such grant had the actual possession of the Ter- 
ritories, may, and every person claiming lands 
in the said Territories, by virtue of the two 
first sections of this act, or by virtue of any grant 
or incomplete title, bearing date subsequent to the 
first day of October, one thousand eight hundred, 
shall, before the first day of March, one thousand. 
eight hundred and six, deliver to the register of 
the land office, or recorder of land titles, within 
whose district the land may be, a notice in writing, | 
stating the nature and extent of his claims, toge- 


ritory of Orleans, shall, together with the register 
or recorder of the district for which they may be 
appointed, be commissioners for the purpose of 
ascertaining within their respective distriets, the 
rights of persons claiming under any French or 
Spanish grant as aforesaid, or under the two first 
sections of this act. The said commissioners 
shall, previous to their entering on the duties of 
their appointment, respectively take and subscribe 
the following oath or affirmation, before some 
person qualified to administer the same: “I, —~ 
——, do solemaly swear (or affirm) that I will 
impartially exercise and discharge the duties im- 
posed on me by an act of Congress, entitled ‘An 
act for ascertaining and adjusting the titles and 
claims to land within the Territory of Orleans, 
and the district of Louisiana,’ to the best of my 
skill and judgment.” It shall be the duty of the 
said commissioners to meet in their respective 
districts, at such place as the President shall have 
directed therein, for the residence of the register 


ther with a plat of the tract or tracts claimed; | or recorder, on or before the first day of December 
and shall also, on or before that day, deliver to the | next, and they shall not adjourn to any other place, 
said register or recorder, for the purpose of being | nor for alonger time than three days, until the 
recorded, every grant, order of survey, deed, con- | first day of March, one thousand eight hundred and 
veyance, or other written evidence of his claim; | six, and until they shall have completed the busi- 
and the same shall be recorded by the register or | ness of their appointment. Each board, or a ma- 
recorder, or by the translator hereinafter men- | jority of each board, shall, in their respective 
tioned, in books to be kept by them for that pur- | districts, have power to hear and decide in a sum- 
pose, on receiving from the partiés, at the rate of | mary manner, all matters respecting such claims, 
twelve-and-a-half cents for every hundred words | also to administer oaths, to compel the attendance 
contained in such written evidence of their claim: į of and examine witnesses, and such other testi- 
Provided, however, That, where landsare claimed | mony as may be adduced, to demand and obtain; 
by virtue of a complete French or Spanish grant | from the proper officer and officers, all public 
as aforesaid, it shail not be necessary for the claim- | records, in which grants of Jand, warrants, or 
ant to have any other evidence of his claim re- | orders of survey, or any other evidence of claims 
corded, except the original grant or patent, toge- | to land, derived from either the French or Span- 
ther with the warrant or order of survey, and the | ish Governments, may have been recorded; to 
plat; but all the other conveyances or deeds shall | take transcripts of such record or records, or of 
be deposited with the register or recorder, to be} any part thereof; to have access to all other re- 
by them laid before the commissioners hereinaf-| cords of a public nature, relative to the granting, 
ter directed to be appointed, when they shall take | sale, transfer, or titles of lands, within their re- 
the claim into consideration. And if such person | spective districts; and to decide in a summary 
shall neglect to deliver such notice, in writing, of | way, according to justice and equity, on all claims 
his claim, together with the plat as aforesaid, or | filed with the register or recorder, in conformity 
cause to be recorded such written evidence of the | with the provisions of this act, and on all com- 
same, all his right, so far as the same is derived | plete French or Spanish grants, the evidence of 
from the two first sections of this act, shall be-| which, though not thus filed, may be found of 
come void, and forever thereafter be barred ; nor | record on the public records of such grants; which 
shall any incomplete grant, warrant, order of sur- | decisions shall be laid before Congress in the 
vey, deed of conveyance, or other written evi-| manner hereinafter directed, and he subject to 
dence, which shall not be recorded as above | their determination thereon: Provided, however, 
directed, ever after be considered, or admitted as | That nothing in this act contained, shall be con- 


evidence in any court of the United States, 
against any grant derived from the United States. 
The said register and recorder shall commence 
the duties hereby enjoined on them, on or before 
the first day of September next, and continue to 
discharge the same, at such place, in their respect- 
ive districts, as the President of the United States 
shall direct. 

Sec. 5. And be it further enacted, That two 
persons to be appointed by the President alone, 
for the district of Louisiana, and two persons, to 


strued so as to recognise any grant or incomplete 
| title, bearing date subsequent to the first day of 
October, one thousand eight hundred, or to au- 
thorize the commissioners aforesaid to make any 
decision thereon. .The said boards respectively 
shall have power to appoint a clerk, whose duty 
| it shall be to enter in a book to be kept for that 
purpose, full and correct minutes of their proceed- 
ings and decisions, together with the evidence on 
which such decisions are made, which books and 
papers on the dissolution of the boards, shall be 
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deposited in the respective offices of the registers 


of the land offices, or of the recorder of land titles 


of the district; and the said clerk shall prepare 
two transcripts of all the decisions made by the 
commissioners in favor,of the claimants to land; 
both of which shall be signed by a majority of 
the said commissioners, and one of which shall 
be transmitted to the officer exercising in the dis- 
trict the authority of Surveyor General; and the 
other to the Secretary of the Treasury. It shall 
likewise be the duty of the said commissioners, to 
make to the Secretary of the Treasury a full re- 
port of all the claims filed with the register of the 
proper land. office, or recorder of land titles, as 
above directed, which may have been rejected, 
together. with the substance of the evidence ad- 
duced in support thereof, and such remarks there- 
on as they may think proper; which reports, to- 
gether with the transcripts of the decisions of the 
commissioners in favor of the claimants, shall be 
laid by the Secretary of the Treasury before Con- 
gress, at their next ensuing meeting. When any 
Spanish or French grant, warrant, or order of 
survey, as aforesaid, shall be produced to either 
of the said boards, for lands, which were not at 
the date of such grant, warrant, or order of survey, 
or within one year, thereafter, inhabited, culti- 


vated, or occupied, bysor for the use of the grantees 


or whenever either of the said boards shall not 
be satisfied that such grant, warrant, or order of 
survey; did issue at the time when the same bears 
date, but that the same is antedated or otherwise 
fraudulent; the said commissioners shall not be 
pound to consider such grant, warrant, or order 
of survey,.as conclusive evidence of the title, but 
may require such other of its validity as they 
may deem proper. Each of the commissioners, 
and clerks aforesaid shall be allowed a compen- 
sation of two thousand dollars in full for his ser- 
vices as such ; and each of the said clerks shall, 
previous to his entering on the duties of his office, 
take and subscribe the following oath or affirma- 
tion, to wit: “L — ——, do solemnly swear 
(or affirm) that I will truly and faithfully dis- 
charge the duties of a clerk to the board of com- 
missioners for examining the claims to land, as 
enjoined by an act of Congress, entitled ‘An act 
ascertaining and adjusting the titles and claims 
to land within the Territory of Orleans, and the 
district of Louisiana”. Which oath or affirma- 
tion shall be entered on the minutes of the board. 

Suc. 6. And be it further enacted, That the 
Secretary of the Treasury shall be, and he is 
hereby, authorized to employ three agents, one for 
each board, and whose compensation shall not 
exceed one thousand five hundred dollars each, 
for the -purpose of appearing before the commis- 
sioners in the behalf of the United States, to in- 
vestigate the claims for lands, and to oppose all 
such as said agents may deem fraudulent and 
unfounded. It shall also be the duty of the said 
agent for, the district of Louisiana, to examine 
into, and investigate the titles and claims, if any 
there be, to the lead mines within the said district, 
to collect all the evidence within his power, with 
respect to the claims to, and value of the said 


mines, and to lay the same before the commis- 
sioners, who shall make a special report thereof, 
with their opinions thereon, to the Secretary of 
the Treasury, to be by him laid before Congress, 
at their next-ensuing session. The said board of 
commissioners shall each be authorized to employ 
a translator of the Spanish and French languages, 
to assist them in the despatch of the business 
which may be brought before them, and for the 
purpose of recording Spanish and French grants, 
deeds, or other evidences on the register’s books. 
The said translator shall receive for the recording 
done by him, the fees already provided by law, 
and may be allowed. not exceeding fifty dollars 
for every month he shall be employed; provided 
that the whole compensation, other than that aris- 
ing from the fees, shall not exceed six hundred 
dollars. 

Sec. 7. And be it further envcted, That the 
powers vested by law in the surveyor of the lands 
of the United States, south of the State of Ten- 
nessee, shall extend over all the public lands of 
the United States, to which the Indian title has 
been or shall hereafter be extinguished within the 
said Territory of Orleans; and it shall be the duty 
of the said surveyor to cause such of the said lands 
as the President of the United States shall ex- 
pressly direct, to be surveyed and divided, as 
nearly as the nature of the country will admit, in 
the same manner and under the same regulations- 
as is provided by law, in relation to the lands of 
the United States northwest of the river Ohio, and 
above the mouth of Kentucky river. 

Sec. 8. And be it further enacted, That the lo- 
cation or locations of lands which Major General 
Lafayette is by law authorized to make on any 
lands, the property of the United States, in the 
Territory of Orleans, shall be made with the reg- 
ister or registers of the land offices established by 
this act in the said territory; the surveys thereof 
shall be executed under the authority of the sur- 
veyor of the lands of the United States south of 
Tenhessee; and a pater or patents therefor shall 
issue, on presenting such surveys to the Secretary 
of the Treasury, together with a certificate of the 
proper register or registers, stating that the land is 
not righfully claimed by any other person: Pro- 
vided, That no location or survey made by virtue 
of this section, shal! contain less than one thou- 
sand acres, nor include any improved lands or lots, 
salt spring, or lead mine. : 

Sec. 9. And be it further enacted, That a sum 
not exceeding fifty thousand dollars, to be paid 
out of any unappropriated moneys in the Treasury, 
be, and the same is hereby appropriated for the 
purpose of carrying this act into effect. 


Approved, March 2, 1805. 


An Act to authorize the Secretary of War to issue mili- 
tary land warrants; and for other purposes. 

Be it enacted §c., That theSecretary of War 
be, and he hereby is, authorized, from and after the 
passing of this act, to issue warrants for military 
bounty lands to the sixty-three persons who have 


exhibited their claims, and produced satisfactory 
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evidence to substantiate the same to the Secretary | to erect a bridge across the mill-pond and marsh, 
of War; and, also, to such persons as shall, before | being part of the navy yard belonging to the 
the first day of April next, produce to him satis- | United States, in the said town of Brooklyn, and 
factory evidence of the validity of their claims, in | to maintain such bridge, under such restrictions 
pursuance of the act of the twenty-sixth of April, {and on such conditions as he shall prescribe: 
eighteen hundred and two, entitled “An act in ad- | Provided, nevertheless, That if, at any future time, 
dition to an act, entitled ‘An act in addition to an | it shall appear to the President of the United 
act, regulating the grants of land appropriated for | States, that the property of the United States is 
military services, and for the Society of the United | injured by such bridge, he may revoke the per- 
Brethren for propagating the Gospel among the | mission granted by him for erecting the same. 
Heathen,” And provided, also, That no toll shall be de- 
Sec. 2. And be it further enacted, That the | manded at any time for any article the property 
holders or proprietors of the land warrants issued | of the United States, which el be conveyed to 
by virtue of the preceding section, shall and may | or for their use, over or across the said bridge, or 
locate their respective warrants only on any unlo- | from any person or persons employed in the said 
cated parts of the fifty quarter townships, and the | navy yard, who may pass or repass. on the said 
fractional quarter townships, which had been re- | bridge. 
served for original holders, by virtue of the fifth} Approved, March 2, 1805, 
section of an act, entitled’ “An act in addition to 
an act, entitled ‘An Bet Pea lating the grants of 
land appropriated for military services, and for the aa 3 
Society of the United Brethren for propagating the : ôf s a poai ; 
Gospel among the Heathen.” Be it enacted, §c., That the sum of sixty thou- 
. Sec. 3. And be it further enacted, That the act, | S404 dollars be, and the same is hereby, appropri- 
entitled “An act in addition to an act, entitled | 2ted, to be paid out of any money in the Treasury, 
‘An act in addition to an act regulating the grants | 20t Otherwise appropriated, for the purpose of en- 
of land appropriated for military services, and for | bling the President to cause to be built a pumice 
the Society of the United Brethren for propaga- | Of gUn-boats, not exeeeding, twenty-five, for the 
ting the Gospel among the Heathen,” approved the | better protection of the ports and harbors of the 
twenty-sixth day of April, eighteen hundred and | United ee ke 4608 
two, be and the same is hereby continued in force Approved, March 2, 1805. 
until the first day of March, eighteen hundred and 


An Act to appropriate a sum of money for the purpose 


six. An Act further providing for the government of the 
Approved March 2, 1805. District of Louisiana. 
pan . Be it enacted, §c., That all that part of the 


An Act to amend the act, entitled “An act for the | country ceded by France to the United States, 
government and regulation of seamen in the mer- | Uoder the general name of Louisiana, which by 
chants’ Service? an act of the last session of Congress was erected 


. ae into a separate district, to be called the district of 
state aa a e which an noa aE Louiziana shali benef be known and desig. 
eighth seal the act, entitled “An act for the } nated by the name and title of the Territory of 
government and regulatipn at seamen in the Louisiana, the government whereof shall be or- 

; Eg ganized and administered as follows : 
merchants’ service,” so far as relates to a chest of The Executive power shall be vested in a Gov- 


aa r a e a ernor, who shall reside in said Territory, and hold 
3 2 


extended toall merchant vessels of the burden of PA a Potato ie 
seventy-five tons, or upwards, navigated with six States: He shal! be oan ‘de T hief of th 
persons or more, in the whole, and bound from ilitia of th id Terri ander-in-c A e 
the United States to any port or portsin the West a Ae e aa = errtory superintendent ey 
Indies. officio of Indian affairs, and shall appoint and 
Approved, March 2. 1805 commission all officers in the same, below the 
Pproved, ; : rank of general officers; shall have power to 
grant pardons for offences against the same, and 
An Act to authorize the erection of a bridge across a | reprieves for those against the United States, 
mill-pond and marsh in the Navy Yard, belonging until the decision of the President thereon shall 


to the United States, in the town of Brooklyn, in | be known. 


the State of New York. Sec. 2. There shall be a secretary, whose com- 

Be it enacted, §c., That the President of the | mission shall continue in force for four years, un- 
United States be, and he hereby is, authorized, by | less sooner revoked by the President of the Uni- 
a proper instrument in writing under his hand, in | ted States, who shall reside in the said Territory; 
due form, to gfant to such person or persons, or | and whose duty it shall be, under the direction of 
body corporate, by their proper name or incorpo- | the Governor, to recòrd and preserve all the pa- 
ration, as shall be authorized by an act of the Le- pers and proceedings of the Executive, and allth 
gislature of the State of New York, to open and | acts of the Governor and of the Le islatis 
improve a road from Brooklyn ferry, in that State, | and transmit authentic copies of thes 


mie ever 
along the shore of the Wallabout, to Bushwick, | six months, to the President of the United States. 
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In case of a vacancy of the office of Governor, 
the government of the said Territory. shall be 
exercised by the secretary. 

; Suc. 3. The Legislative power shall be vested 
in the Governor and in three judges, or a majority 
óf them, who shall have power to establish infe- 

‘ yior courts inthe said Territory, and prescribe 
their jurisdiction and duties, and to make all laws 
‘which they: may. deem conducive to the good 
government of the inhabitants thereof: Provided, 
however, That no law shall be valid which is 
inconsistent. with the Constitution and laws of 
the:United States, or which shall lay any person 
unger restraint or. disability on account of his 
religious opinions, profession, or worship, in all of 
which he shall be free to maintain his own and 
not be burdened with those of another: And pro- 
vided, also, That, in all:criminal prosecutions, the 
trial-shall be by a-jury of twelve good and law- 
ful-men'of.the vicinage, and ‘in all civil cases of 
the value-of-one hundred dollars, the trial shall 
be- by jury, if either of the parties require it. And 
the Governor shall publish throughout the said 
Territory; all the laws which may be made as 
aforesaid,and shall, from time to time, report the 
same:‘to'the President of the United States, to be 
laid before Congress, which, if disapproved of by 
Congress, shall thenceforth cease and be of no: 
effect.” f i i 

$ Spo:4. There shall be appointed three judges, 
who shall hold: their- offices for the term of four 
years, who, or any two of them, shall hold annu- 
ally two courts within the said district, at such 
place as will be most convenient to the inhabit- 
ants thereof in general; shall possess the same 
jurisdiction which is possessed by the judges of 
the Indiana Territory, and shall continue in ses- 
sion until all the business depending before them 
shall be disposed of. . 

Src. 5. And be it further enacted, That for the 
more convenient distribution of justice, the pre- 
vention of crimes and injuries, and execution of 
process, criminal and civil, the Governor shall 
proceed, from time to time, as circumstances may 
require, to lay out those parts of the Territory in 
which the Indian title shall have been extinguish- 
ed, into districts, subject to such alterations as 
may be found necessary; and he shall appoint 
thereto such magistrates and other ‘civil officers 
as he may deem necessary, whose several powers 
and authorities shall be regulated and defined by 
law. ; : 

Suc. 6. And be it further enacted, That the 
Governor, secretary, and judges, to be appointed: 
by virtue of this act, shall respectively receive 
the same compensations for their services as are 
by law established for similar offices in the Indiana 
Territory, to be paid quarter-yearly out of the 
Treasury of the United States. 

Sec. 7. And be it further enacted, That the 
Governor, secretary, judges, justices of the peace, 
and all-other officers, civil or military, before they 
enter upon the duties of their respective offices, 
shall take an oath, or affirmation, to support the 
Constitution of the United States, and for the 
faithful discharge of the duties of their office ; 


the Governor before the President of the United 
States, or before such other person as the President 
of the United States shall authorize to administer 
the same; the secretary and judges before the 
Governor; and all other officers before such per- 
son as the Governor shall direct. 

Sec. 8. And be it further enacted, That the 
Governor, secretary, and judges, to be appointed 
by virtue of this act, and all the additional offi- 
cers authorized thereby, or by the act for erecting 
Louisiana into two Territories, and providing for 
the temporary government thereof, shall be ap- 
pointed by the President of the United States, in 
the recess of the Senate,-but shall be nominated 
at their next meeting for their advice and 
consent. 7 i 

Sec. 9. And be it further enacted, That the 
laws and regulations, in force in the said district, 
at the commencement of this act, and not incon- 
sistent with the provisions thereof, shall continue 
in force, until altered, modified, or repealed bythe 
Legislature. f $ 

Sec. 10. And be it further enacted, That so 
much of an act, entitled “An act erecting Lou- 
isiana into two Territories, and providing for the 
temporary government thereof,” as is repugnant 
to this act, shall, from and after the fourth day of 
July next, be repealed ; on which said fourth da 
of July, this act shall commence and have full 
force. ` 

Approved, March 3, 1805. 


An Act to amend the Charter of Georgetown. 


Be it enacted, ¢c., That, from and after the 
second Monday in March current, the Corporation 
of Georgetown, in the District of Columbia, shall 
be divided into two’ branches; the first branch to 
be composed of five members, and a recorder, and 
to be called “the Board of Aldermen ;” and the 
second branch to be composed of eleven members 
and to be called “the Board of Common Council 
men :” which said two branches shall be elected 
as hereafter particularly provided. 

Suc. 2. And be it further enacted, That, after 
the passage of this act, and before the said day 
above mentioned, the present members of the 
said corporation shall meet at their usual place 
of meeting, and then and there choose, by ballot, 
from their body, five persons to compose the said 
board of aldermen, which, said persons, when 
chosen as aforesaid, shall compose the said board 
of aldermen, and be, and continue such, until the 
fourth Monday in February, one thousand eight 
hundred and six; and that the present recorder 
of the said corporation shall be the president of 
the said board of aldermen, until the time last 
aforesaid: that the other members of the said 
corporation, (except the Mayor,) shall corapose 
the said second branch, called the board of com- 
mon: council men, and be and continue such, 
until the time aforesaid, and shall choose out of 
their own body, a president, to be and continue 
such until the time aforesaid; and when thus 
organized, said corporation shall have, exercise 
and possess, all the powers and rights now vested 
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tion shall hold two sessions in each year; one fo 
by vested in them. commence on the first Monday in March, and the 
Sec. 3. And be it further enacted, That the pre- | other on the first Monday in December, with power 
sent Mayor of the Corporation of Georgetown, | to adjourn from day to day, to be held at such 
shall be, and continue such, until the first Mon- | place as the mayor may designate, not otherwise 
day of January next. provided for by ordinance: Provided, always, That 
Sec. 4. And be it further enacted, That on the | the mayor shall have power, on urgent occasions, 
fourth Monday of February next, the free white | to convene said corporation, on application of at 
| 


in the said corporation, and to be herein and here- 


male citizens of Georgetown, of full age, and hav- | least five members, in writing, giving reasonable 
ing resided within the town aforesaid twelve | notice of such intended meeting. l 

months previously, and having paid tax to the| Sec. 8. And be it further enacted, That each 
corporation, shall assemble at a place to be ap- | of the said branches shall judge of the elections, 
pointed, as hereafter directed, and then and there | qualifications, and returns of its own members, and 
shall proceed to elect, by ballot, five fit and pro- | may compel the attendance of the members of 
per persons, citizens of the United States, and re- | each branch by reasonable penalties: and either 
sidents of the said town one whole year next be- | branch shall have power to appoint their presi- 
fore the said day of election, above twenty-one | dent, pro tempore, in case of the absence of the 
years of age, and having paid a tax to said cor-|one duly chosen,.as aforesaid: any ordinance 
poration, to compose the said board of aldermen; | may originate in either branch, and no ordinance 
and shall alsa, at the same time, proceed as afore- | shall be passed but by a majority of both branches, 
said, to elect eleven fit and proper persons, having | nor unless it shall pass both branches, during the 
the qualifications last aforesaid, to compose the | same session, and be approved of by the mayor, 
said board of common council; the said board of | who shall sign the same, unless he objects thereto, 
aldermen to continue two years, and the said | within forty-eight hours from the time the same 
board of common council to continue one year: | is presented to him for signature; if he does so 
and the said mayor, together with such other fit | object, he shall immediately return the same to the 
persons as shall be named and appointed by the , said corporation, with his objections, in writing, aod 
said corporation, shall be judges of the election, | if, on reconsideration, two thirds of each branch of 
and the five persons voted for as aldermen, who | the corporation shall be of opinion that the said 
shall have the greatest number of legal votes, on | law ought to be passed, it shall, notwithstandin 
the final casting up of the polls, shall be declared | the objections. of the mayor, become a law; an 
duly elected for the board of aldermen: and the | he shall sign the same; if the said mayor shall 
eleven persons voted for as common council, who : not return his objections to the same, to the said 
shall have the greatest number of legal votes upon | corporation, within the time aforesaid, it shall be- 
the final casting up of the polls, shall be declared | come a law, and shall be signed by him: the clerk 
duly elected for the board of comman council; | of the corporation shall record, in a book to be 
and that the like election for aldermen be held on | kept by him for that purpose, all- the laws and re- 
the fourth Monday in February, every two years | solutions which shall be passed as aforesaid, and 
thereafter ; -and for the said common council, on | deliver a copy of them to the public printer, to be 
the said fourth Monday in February, annually, | printed by him for the use of the people. 

forever thereafter. | Sec. 9. And be it further enacted, That in case 

Sec. 5, And be it further enacted, That on the | the aldermen composing the first branch, shall at 
first Monday of January next, and on the same at any.time, on any question before them, be 
day, annually, forever thereafter, the said corpo- | equally divided, the recorder shall have the cast- 
ration shall, by a joint ballot of the said two ij ing vote, and determine such question to the same 
branches present, choose some fit and proper per- | effect as if the same had been determined by a 
son to be mayor of the said corporation, and some | majority of the aldermen, present; and similar 
fit and proper person, learned in the law, to be the | power is hereby given to the president of the sec- 
recorder of the said corporation, to continue in of- | ond branch in case of an equal division in that 
fice one year. | body. 

Sec. 6. And be it further enacted, That thesaid; Sec. 10. And beit further enacted, That it shall 
mayor, before he acts as such, and the said re- | be the duty of the mayor to see that the laws of 
corder, before he acts as such, shall, respectively, | the corporation be duly executed, and to report the 
make oath, before some justice of the peace, for l negligence or misconduct of any officer to the said 
the county of Washington aforesaid, in the pres- | corporation, who, on satisfactory proof thereof, 
ence of both branches of the said corporation, that | may remove from office the said delinquent, or 
he will well and faithfully discharge the several | take such other measures thereupon as shall be 
and respective duties of his office; and that each | just and lawful; he shall lay before the said cor- 
member of the said two branches shall, before he | poration, from time to time, in writing, such al- 
acts as such, in the presence of the corporation, | terations in the laws of the said corporation as he 
take an oath to discharge the duties and trust re- | shall deem necessary and proper; he shall have 
posed in him, with integrity and fidelity. hand exercise the powers of a justice of the peace 

Sec. 7. And be it further enacted, That four | in the said town,and shall receive for his services, 
members of the board of aldermen, and seven | annually, a just and reasonable compensation, to 
members of the board of common council, shall | be allowed and fixed by the said corporation. No 
form a quorum to do business; the said corpora- | person shall be eligible to the said office of mayor 
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“a tax to said corporation. . 
Sec. 11. And be it further enacted, That in case 
‘yacancy in either branch of the said corpo- 
mn, by death, removal, or otherwise, of either 
e members,.a fit.person or persons, qualified 
foresaid, shall. be elected bythe people, in the 
er. aforesaid, to fill such vacancy immedi- 
hereafter; the mayor giving, however, at 
ve.days’ notice of such election; and in 
se of the vacancy of the mayor or recorder, the 
_said‘corporation shall, within five days thereafter, 
as hereinbefore directed, proceed to the choice of 
‘a fit, person or persons, qualified as aforesaid, to fill 
sor their place. 
"Bre, 12. And be it further enacted, That the 
said corporation shall have power to impose a tax, 
not exceeding, in any one year, fifty cents in the 
hundred dollars, on all property within the said 
town’; and the’ sessions of the said corporation 
shall be held äs heretofore, until the second Mon- 
March, current; and the said corporation 
£ have, possess, and enjoy, all the rights, im- 
‘nuinities, privileges, and powers heretofore enjoy- 
#d by them; and shall be called by the same name 
‘as heretofore, and shall have perpetual succession ; 
and, in addition thereto, they shall have power to 
Yegulate the inspection of flour and tobacco in said 
town ; to prevent the introduction of contagious 


establish markets ; 
of weights and 


size of bricks ed 
town the inspection of salted provisions, and the 
assize of bread; to sink wells and erect and re- 
imps in the’ streets; to impose and appro- 
fines and penalties, and forfeitures for 
vof their ordinances; to erect work-houses ; 

open, extend, and regulate streets within the 
limits of the said town; provided they make to 
the person or persons who may be injured by 
such opening, extension, OF regulation, just and 
equitable compensation, to be ascertained by the 
verdict of an impartial jury, to be summon- 
ed’ and sworn by a justice of the peace of the 
county of Washington, and to be formed of twen- 
ty-three men, who shall proceed in like manner 
as has been usual in other cases where private 
property has been condemned for public use; and 
they shall have the power of restraining, regula- 
ting,and directing the manner of building wharves 
and docks; also to direct the manner in which 


the improvements thereon to he erected, shall be 
made,sothat they may not become injurious to the 


‘| health of the town ; in addition to the power here- 


tofore granted to the said corporation by the act 
of Congress, entitled “An act additional to, and 
amendatory of, an act, entitled ‘An act concern- 
ing the District of Columbia,” of laying a tax of 
two dollars per foot front for paving the streets, 
lanes, and alleys of the said town; they shall have 
the power, upon petition, in writing, of a majori- 
ty of the holders of real property fronting on any 
street or alley, if, in their judgment, it shall be 
deemed necessary, to lay such further and addi- 
tional sum on each front foot, on said street, or 
part of a street, as will be sufficient to pave said 
street or part ofa street, lane, or alley, so peti- 
tioned for; and the like remedy shall be used for 
the recovery thereof as is now used for the recov- 
ery of the public county taxes, in the said county 
of Washington; and they shall have power by 
ordinance to direct or order the paved streets to 
be cleansed and kept clean, and appoint an officer 
for that purpose; to make and keep in repair all 
necessary sewers and drains, and to pass regula- 
tions necessary for the preservation of the same. 

Sec. 13. And be it further enacted, That the 
duties on all licenses to. be granted as aforesaid, 
shall be to and for the proper use and benefit of 
the said’ corporation; and the said corporation 
shall have power to pass all laws not inconsistent 
with the laws of the United States, which ma 
be necessary to give effect and operation to all 
the powers vested in the said corporation ; and to 
appomt constables and collectors of the taxes, and 
all other officers who may be deemed necessary 
for the execution of their lve, whose duties and 
powers shall be prescribed in such manner as the 
said corporation shall deem fit for the purpose 
aforesaid. 

Sec. 14. And be it further enacted, That the 
jurisdiction of the said corporation shall extend 
to the limits of the original plan of said town, and 
to such additions as are recognised by law; and 
that a survey,as soon as conveniently may be 
after the passage of this law, shall be made, under 
the direction of the said corporation, ascertaining 
said limits, and a plat thereof made and returned 
to said corporation, which, when approved of by 
them, shall be preserved, and become a record. 


Approved, March 3, 1805. 


An Act supplementary to the act, entitled “An act 
making an appropriation for carrying into effect the 
Convention between the United States of America 
and His Britannic Majesty.” 


Be it enacted, §c., That the Secretary of the 
Treasury be authorized to cause the last payment 
due under the convention of the eighth day of 
January, one thousand eight hundred and two, 
between the United States of America and His 
Britannic Majesty, to be made in Great Britain: 
Provided, That the same may be effected with- 
out any risk to the United States. 


Approved March 3, 1805, 
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An Act to establish the districts of Genesee, of Buffalo 
Creek, and of Miami, and to alter the port of entry 
of the district of Erie. 


Be it enacted, §c., That from and after the 
thirty-first day of March next, all the shores and 
waters of the Lake Ontario, and the rivers and 
waters connected therewith, lying within the ju- 
risdiction of the United States, and within the 
State of New York, to the westward of the west- 
ern extremity of Sodus bay, but excluding all the 
rivers and waters emptying into the said bay, and 
to the eastward of the eastern extremity of a cer- 
tain creek or bay, lying between Niagara and the 
Genesee river, and known by the name of Oak 
Orchard creek, shall bea district, to be called the 
district of Genesee, of which the river Genesee 
shall be the sole port of entry ; and a collector for 
said district shall be appointed, to reside on the 
river Genesee, l 
_ Sec. 2. And be it further enacted, That all the 
shores, rivers, and waters heretofore belonging to 
the district of Niagara, which empty into Lake 
Erie, or into the river Niagara, above the Falls 
of Niagara, shall, from and after the thirty-first 
day of March next, be a district; to be called the 
district of Buffalo creek, of which Buffalo creek 
shall be the sole port of entry; and a collector for 
the said district shall be appointed to reside on 
Buffalo creek. 

Sec. 3. And be it further enacted, That, from 
and after the thirty-first day of March next, all 
the shores, rivers, and waters of Lake Erie, within 
the jurisdiction of the’ United States, which lie 
between the west bank of Vermillion river, and 
the north cape, or extremity, of Miami bay, into 
which the river Miami of Lake Erie empties 
itself, and including all the waters of the said 
river Miami, shall be a district, to be called the 
district of Miami; and the President of the United 
States is authorized to establish such place at or 
near Sandusky, or on the said river Miami, to be 
the port of entry, as he shall judge expedient, and 
also to establish not exceeding two other places, to 
be ports of delivery only; and a collector for the 
said district shall be appointed, to reside at the 
port of entry, and surveyors-to reside at such ports 
of delivery as may be established, as aforesaid. 

Sec. 4. And be it further enacted, That the 
President be, and he is hereby, authorized to de- 
signate such place, in the district of Erie, as he 
shall judge expedient, to be the port of entry of 
the said district. i 

‘Sec. 5. And be it further enacted, That the 
several collectors and surveyors who may be ap- 
pointed by virtue of this act, or by virtue of the 
third section of an act passed the third of March, 
one thousand eight hundred and three, which 
authorizes the establishment of a new collection 
district on Lake Ontario, in addition to the fees 
and commissions allowed by law, respectively, 
receive the same annual salary, which, by law, is 
allowed to the collectors and surveyors of the sev- 
eral districts comprising the northern and western 
boundaries of the United States. : 


Approved, March 3, 1805. . 


An Act further to alter and establish certain post roads; 
and for other purposes. 

Be it enacted, ¢c., That the following post 
roads be discontinued, namely: 

In North Carolina—F rom Williesville, by Wal- 
don’s store, Speed’s and Wilson’s, Sterling Yan- 
cey’s and Norman’s store to Person Court-house; 
and from Wilkes to Ash Court-house. | 

In Virginia—From New Dublin, by Tazewell, 
Russell, and Lee Court-house, to Cumberland Gap. 

In Maryland—From Georgetown, by Concord 
and Laurel to Salisbury; from Annapolis, by 
Kent Island and Queenstown, to Centreville. 

In New Jersey—From Ringo’s tavern to Flem- 
ington. ; 

In Massachusetts—F rom Worcester to Lancas- 
ter; from Springfield to Northampton; and from 
Boston to Bridgewater. 

In the Northwestern Territory—From Vin- 
cennes to Kaskaskia. 

Sec. 2. And be it further enacted, That the 
following post roads be established: 

In Massuchusetts—F rom Worcester, by Holden, 
Rutland, Hubbardstown, Templeton, Winchen- 
don, and Fitzwilliam, to Keene in New Hamp- 
shire; from Weymouth Landing, by Abington, 
East Bridgewater, and West Bridgewater to 
Taunton. 

In New Jersey—From Cooper's Ferry, by Had- 
dinfield, Longacoming, Blue Anchor, Great Bgg 
Harbor, River Bridge, and Somer’s Point, to A 
secome in Galloway township. 

{n Pennsylvania—From Alexandria, by Centre 
Furnace and Bellefont, to Williamsport; from 
Bristol, by Attleboro, Newtown, and Doylestown, 
to Quakertown; from New Hope, thro’ Doyles- 
town and Montgomery’s Square, to Norristown; 
from Norristown, by Pawlingsford, Pightown, 
Morgantown, Churchtown, and New Holland, to 
Lancaster; from Philadelphia, through German- 
town, White Marsh, Montgomery Square, and 
Quakertown, to Bethlehem; from Bethlehem, by 
Lausanne, to Berwick ; from Presqu’isle to Buffa- 
lo Creek. 

In Maryland—F rom Annapolis, by Rock Hall, 
to Chestertown. 

In Virginia—From Randolph Court-house to 
Frankfort; from Genito, by Carsell’s store, to 
Amelia Court-house, and from thence to Perkin- 
sonville; from Prince Edward Court-house, by 
Hunter’s tavern, to Lynchburg; by Campbell and 
Pittsylvania Courthouse, to Danville; from Smith- 
field, by Sleepy Hole Ferry to Portsmouth; from 
Sleepy Hole to Suffolk. 

In North Carolina—From Williamsborough, 
by Bullock’s and Brown’s stores, Sterlingville 
and the Red House in Caswell county, to Caswell 
Court-house; from Richland, by Onslow Court- 
house, to Swanborough: from Raleigh, by Paul’s 
Ferry, on Neuse, Cross-roads at Watson’s, Little 
River, at Richardson’s, Contentney, at Wood- 
ward’s, Tossnot, at Dew’s, to Tarborough; from 
Greenville Court-house, in the State of South 
Carolia, to Ashville in the State of North Car- 
olina. : 
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in Georgia—From Darien, by. Tatnall and 

Montgomery Court-house, to Fort Wilkinson.. 
From Washington in Kentucky, to Cincinnati 

in. Ohio. ; s 

„m Indiana—From Vincennes to Cahokia. 

sean Upper. Louisiana—From St. Louis to St, 

Charles. 


edn Orleans Territory—From Natchez, in the; 


Mississippi Territory, by.Caddy’s Ferry, Cahola, 
and. Rapid. settlements, to Natchitoches; from 
‘Washington. city, by Athens in Georgia, to New 
Orleans ; and from Knoxville in Tennessee. to the 
-Tombigbee settlements in the Mississippi Territo- 
ry,s0.as to intersect the post road from Athens in 
Georgia to New. Orleans, at the most convenient 
point between Athens and the said settlements. 

‘Approved, March 3, 1805. i 


-An Act making appropriations for carrying into effect 
» certain Indian treaties, and for other purposes of In- 
dian trade and intercourse. 

Be it enacted, §c.,, That, for the purpose of de- 
fraying’ the expenses that may arise in carrying 
into: effect the treaties lately made between the 
United States and the tribes of Indians called the 
Delawares, Piankeshaws, Sacs, and Foxes, the 
following sums, to be paid out of any moneys in 
the Treasury, not otherwise appropriated, be, and 
the same are hereby, appropriated, for the pay- 
ment of the annuities stipulated in the said trea- 
ties to be paid to the said Indians, that is to say: 
tothe Delawares, three hundred dollars, annually, 
for five years, and the further sum of three hun- 
dred dollars annually for ten years; to the Pian- 
kkeshaws, annually; for ten years, the sum of two 
hundred dollars ; and to the Sacs and Foxes, one 
thousand dollars annually, so long as the treaty 
‘with them shall continue in force. 

eo. 2. And be it further enacted, That, for the 
purpose of exploring the Indian country,.and of 
ascertaining proper and convenient places for es- 
tablishing trading-houses with the different Indian 
‘tribes within the territory of the United States, a 
stm.of five thousand dollars be, and the same is 
hereby, appropriated out of any moneys in the 
'Freasury not otherwise appropriated. 

Sec. 3. And be it further enacted, ‘That, for the 
purpose of establishing additional trading-houses 
with the Indian tribes, a sum’ not exceeding one 
hundred thousand dollars be, and the same is 
hereby, appropriated, (the balance of a former ap- 
propriation being carried to the credit of the sur- 
plus fund,) to be paid out of any moneys in the 
Treasury not otherwise appropriated. 

Appréved, March 3, 1805. 


jurisdiction, in certain cases, to the 
Territorial Courts. 

Be it enacted, &c., That the superior courts of 
the several Territories of the United States, in 
‘which a district court has not been established by 
law, shall, in all cases in which the United States 
are concerned, have and exercise within their re- 
spective Territories the same jurisdiction and 
powers which are by law given to, or may be ex- 


An Act to extend 


ercised by, the district court of Kentucky district; 

and writs of error and appeals shall lie, from de- 

cisions thereon, to the supreme court, for the same 

causes and under the same regulations as from 

the said district court of Kentucky district. 
Approved, March 3, 1805. 


An Act to amend an act, entitled “An act for impos- 
ing more specific duties on the importation of cer- 
tain articles, and also for levying and collecting light- 
money on foreign ships or vessels, and for other 
purposes.” 


Be it enacted, §c., That the sixth section of the 
act, entitled “An act for imposing more specific 
duties on the importation of certain articles; and 
also for levying and collecting light-money on 
foreign ships or vessels, and for other purposes,” 
shall not be deemed to operate upon unregistered 
ships or vessels, owned by citizens of the United 
States, in those cases where such ship or vessel is 
in possession of a sea-letter, or other regular doc- 
ument issued from the custom-house of the Unit- 
ed States, proving such ship or vessel to be Amer- 
ican property: Provided, however, That upon the 
entry of every such ship or vessel from any foreign 
port or place, if the same shall be at the port or 
place at which the owner or any of the part own- 
ers reside, such owner or part owners shall make 
oath or affirmation that the sea-letter, or other re- 
gular document possessed by such ship or vessel, 
contains the name or names of all the persons 
who are then owners of the said ship or vessel ; 
or if any part of such ship or vessel has been sold 
or transferred since the date of such sea-letter or 
document, that such is the case, and that no for- 
eign subject or citizen hath, to the best of his 
knowledge and belief, any share, by way of trust, 
confidence, or otherwise, in such ship or vessel. 
And if the owner or any part owner shall not re- 
side at-the port or place at which such ship or 
vessel shall enter, then the master or commander 
shall make oath or affirmation to the like effect. 
And if the owner or part owner, where there is 
one, or the master or commander, where there is 
no owner, shall refuse to swear or affirm as afore- 
said, such ship or vessel shall not be entitled to 
the privileges granted by this act. 

Approved, March 3, 1805. 


An Act for the more effectual preservation of peace in 
the ports and harbors of the United States, and in 
the waters under their jurisdiction. 


Be it enacted, §c., That, whensoever any trea- 
son, felony, misdemeanor, breach of the peace, or 
of the revenue laws of the United States, shall 
hereafter be committed within the jurisdiction of 
the United States, and the case shall be cogniza- 
ble by or under their authority, if the person com- 
mitting the same shall be on board of any foreign 
armed vessel, in any port or harbor in the United 
States, or in the waters within their jurisdiction, 
it shall be the duty of any judge or justice of any 
court of the United States, upon satisfactory proof 
thereof to him made, to issue his warrant, speci- 
fying the nature of the offence, and directed to a 
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marshal, commanding him to take the body of | process. And if the said offender shall flee to, 
the offender, and bring him before the said judge or | or be on board of, any foreign armed vessel, being 
justice, to be dealt with according to law. And {in any place beyond the jurisdiction of the State, 
if the said marshal shall deem the ordinary posse | and within the exclusive jurisdiction of the Unit- 
comitatus insufficient to insure the execution of | ed States, the officer charged with the execution 
the said warrant, he shall apply to the said judge | of the said process shall first demand the delivery 
or justice, who shall immediately issue his order, | of the said offender of and from the person or 
directed to any officer having command of mili- | persons having charge and command of the said 
tia, or any officer having command of regular | foreign armed vessel, declaring the authority and 
troops, or of armed vessels of the United States, | cause for which the demand was made; and if 
in the vicinity, requiring him to aid the said mar- | the said offender be not delivered according tothe 
shal with all the force under his command, or | said demand, or if the officer charged with the 
such partas may be necessary in executing the | execution of the process be obstructed in attempt- 
‘warrant aforesaid. And the said marshal, con- | ing to make the demand, then he shall use all the 
forming in all things to the instructions which he | means in his power, by force and arms, to enter 
shall receive from the President of the United | on board the said foreign armed vessel, there to 
search for and arrest the said offender, and all 
those who are with him giving him aid and 
countenance, in preventing and resisting the ex- 
ecution of the said process; and the officer charg- 


States, or from any other person authorized by 
the President, shall first demand the surrender of 
the person charged with the offence; and if de- 
livery be not made, or if the marshal be obstruct- 
ed from making the demand, he shall use all the | ed with the execution of the said process shall 
means in his power, by force and arms, to arrest | convey the said offender and deliver him over to 
the offender, and all others who are with him, | the civil authority of the State, to be dealt with 
giving him aid and countenance in evading the | according to law; and all those arrested for being 
arrest, and he shall convey the said offender, and | concerned in resisting the execution of the pro- 
all others arrested as aforesaid, and deliver them | cess, shall be delivered over to the civil authority 
to the civil authority, to be dealt with according | of the United States, and shall be punished in 
to law. If death ensue to the person ordered to | the same manner as if they had been concerned 
be arrested, or to any of those giving him aid and | in knowingly and wilfully obstructing, resisting, 
countenance, it shall be justified ; but if to the mar- | or opposing any officer of the United States, in 
shal, or to any of those supporting him in the dis- | serving or attempting to serve any warrant or 
charge of his duty, the persons engaged in resist- | other legal or judicial writ issued under the au- 
ing the civil authority shall be punished as in | thority of the United States. But if any of those 
eases of felonious homicide. concerned in making the arrest be killed in a 
Sec. 2. Andbeit further enacted, Thatwhenso- | place within the exclusive jurisdiction of the 
ever,after the passage of thisact,any felony,mispri- | United States, those engaged in resisting the civil 
sion of felony, misdemeanor, or breach of the peace, | authority shall be punished as in cases of felo- 
shall be committed within the body of a county in | nious homicide; and if the person charged with 
any one of the United States, and any process of | the offence, or anyof those concerned with him 
law shall be issued under the authority of the State, | in resisting, be killed in a place under the exclu- 
for the purpose of arresting the offender, if the | sive jurisdiction of the United States, it shall be 
offender shall be on board any foreign armed ves- | justified. i 
sel, in any port or harbor of the United States,| Sec. 3. And be it further enacted, That if 
and within the jurisdiction of the State in which | any commanding officer of militia, of regular 
the offence was committed, it shall be lawful for | troops, or armed vessels of the United States, 
the Governor or other supreme executive officer | shall refuse to obey the requisition authorized by 
of the State in which the said offence shall have | this act, he shall forfeit a sam not exceeding five 
been committed, upon due proof thereof, and upon | thousand dollars. 
his being satisfied that the ordinary posse comi-{ Sec. 4. And in order to prevent insults to the 
tatus is insufficient to insure the execution of the | authority of the laws, whereby the peace of the 
said process, to issue his order, directed to any | United States with foreign nations may be en- 
officer having command of regular troops, or arm- | dangered, Be it further enacted. That it shall be 
ed vessels of the United States in the vicinity, | lawful for the President of the United States, ei- 
requiring him to aid the officer charged with the | ther to permit or interdict, at pleasure, the entrance 
execution of the process, with all the force under | of the harbors and waters under the jurisdiction 
his command, or such part thereof as may be ne- | of the United States, to all armed vessels belong- 
cessary in arresting the offender, and all those giv- | ing to any foreign nation, and by force to repel 
ing aid and countenance in resisting the civil | and move them from the same, except when they 
authority. And if the said offender shall flee to | shall be forced in by distress, by the dangers of 
any place beyond the jurisdiction of the State, | the sea, by being pursued by an enemy, or when 
and within the exclusive jurisdiction of the Unit- | charged with despatches or business from the 
ed States, the officer charged with the execution | Government to which they belong; in which 
of the said process shall be, and he is hereby, au- | cases, as well as in all others when they shall be 
thorized to pursue the said offender into such | permitted to enter, the commanding officer shall 
place, taking with him, if necessary, the said arm- | immediately report his vessel to the collector of 
‘ed force, and there arrest him in virtue of the said | the district, stating the object or causes of his 
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entering-the harbor-or waters, shall take such po- 
sition therein, as shall be ‘assigned him by such 
collector, and. shall conform: himself, his vessel, 
and crew, to such. regulations respecting health, 
repairs, supplies, stay, intercourse, and departure, 
as shall be-signified. to-him by the said collector, 
yuader the-authority-and directions of the Presi- 
dent'of the- United:-States, and. not conforming 
` thereto, shall be required to depart. from the Uni- 
ted: States oy ee 
«Bec. 5. And be it further enacted, That when- 
ever any-atmed vessel of a foreign nation enter- 
the-harbors. or waters: within the jurisdiction 
ofthe United States, and required to depart there- 
ow, shall. fail so to do, it shall be lawful for the 
President of the United States, or such other per- 
son-as:he shall have empowered for that purpose, 
to:employ:such part of the fand and naval forces 
ofthe United States, or the militia thereof, as he 
shall.deer «necessary to compel the said armed 
vessel. to depart; or if he shall think it proper, it 
shall bé lawfal-for him to. forbid, by proclamation, 
all.intercourse with such vessel, and with every 
armed vessel of. the same nation, and the officers 
andrew: thereof; to prohibit all supplies and aid 
frombeing furnished them, and also to instruct 
the collector of. the district, where such armed 
wessel shall be, and of any and of every other dis- 
trict of the United States, to refuse permission to 
any: vessel belonging ‘to the same nation, or to its 
citizens.or subjects, to make: entry or unlade, so 
longas the said armed vessel shall remain in the 
harbors or: waters of the United States, in defi- 
ance ofthe publie authority. And if, after the 
publication of said proclamation, and due notice 
thereof, any person shall afford any aid to such 
armed. vessel, orto any other, contrary tothe pro- 
hibition contained in the said proclamation, either 
in repairing the said vessel, oy in furnishing her, 
her officers or crew, with supplies of any kind, or 
in any manner. whatsoever ; or if any pilot shall 
assist in navigating the said armed vessel, or any 
other, contrary tothe prohibition contained in the 
said proclamation, unless it be for the purpose of 
carrying the armed vessel required. to-depart, as 
aforesaid; beyond. the limits and jurisdiction of 
the United States, the person or persons-so offend- 
ing shall forfeit and pay a sum not exceeding one 
thousand : dollars, and shall also be liable to be 
bound to their.good behaviour. 
. Seo. 6. And beit further enacted, That when- 
soever any officer of an armed vessel commis- 
sioned by any: foreign Power, shall, on the high 
seas, commit any: trespass or tort, or any spoli- 
ation, on board any vessel of the United States, 
or any unlawful interruption or vexation of trad- 
ing vessels actually coming to or going from the 
United States, it shall be lawful for the Presi- 
dent.of the United States, on satisfactory proof 
ofthe facts, by proclamation to interdict the en- 
trance: ofthe- said officer, and of any armed ves- 
sel by him-commanied, within the limits of the 
United States; and if, at any time after such pro- 
elamation made, he shall be found within the lim- 
its-of the United States, heshall be liable therefor 
to be arrested, indicted, and. punished, by fine 
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and imprisonment, in any court in the United 
States having competent jurisdiction; and. it 
shall be a part of the sentence that he shall, with- 
in such time after the payment of his fine and the 
expiration of his term of imprisonment, as the 
court shall direct, leave the United States, never 
toreturn. Andifhe shall return within the lim- 
its of the United States, after the passing of such 
sentence, or be found therein after the period lim- 
ited. by the court as aforesaid, he shall again be 
liable to be indicted, fined. and imprisoned, at the 
discretion of the court: Provided always, That, 
if the said officer shall also have committed any 
other offence made punishable by this act, he shall 
be liable to prosecution and punishment; the 
provisions of this section to the contrary notwith- 
standing. 

Sec. 7. And be it further enacted, That the 
President of the United States shall be, and he is 
hereby, authorized and required to give, as soon 
as may be, after the passage of this act, to the col- 
lectors of the respective districts, and to such 
other persons as he may think proper, the neces~ 
sary instructions for carrying this act into effect, 
particularly marking out the line of conduct to 
be observed by the marshal, and the several col- 
lectors, in performing the duties enjoined by 
this act. 

Sec. 8.. And be it further enacted, Thatif any 
person shall be. sued for anything done in pur- 
suance of, or in obedience to this, act, he maj 
plead the general issue and give this act in evi- 
dence, any law, custom, or usage, to the contrary 
notwithstanding. 

Sec. 9. And be it further enacted, That this 
act shall continue in force for the term of two 
years, and from thence to the end of the next ses- 
sion of Congress, and no longer. 

Approved, March. 3, 1805. 


An Act to regulate the clearance of armed merchant 
vessels. 


Be it enacted, §c., That, after due notice of this 
act at the several custom houses, no vessel owned 
in whole, or in part, by any citizen or citizens of the 
United States, or by any person or persons residing 
within the same, or the territories thereof, and 
armed, or provided with the means of being armed 
at sea, shall receive a clearance or be permitted to 
leave the port where she may be so armed, or pro- 
vided, for any island.in the West Indies, or for any 
port or place situated on the continent of America, 
between Cayenne and the southern boundary of 
Louisiana, without bond with two sufficient sure- 
ties being given by the owner or owners, agent 
or agents, together with the master or commander, 
to the United States, in a sum equal to double 
the value of said vessel, her arms, ammunition, 
tackle, apparel, and furniture, conditioned that 
such arms and ammunition shall not be used for 
any unlawful purposes, but merely for resistance 
and defence, in case of involuntary hostility ; and 
that the guns, arms,and ammunition of such ves- 
sel shall be returned within the United States, or 
otherwise accounted for, and shall not be sold or 
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disposed of in any port or place in the West In- 
dies; which bond may be sued for and recovered 
with costs of suit, in the name, and for the use, of 
the United States, in any court of competent to try 
the same. 

Sec. 2. And be it further enacted, That no 
armed merchant vessel, or vessel prepared for ar- 
mament, owned as aforesaid, shail receive a clear- 
ance, or be permitted to depart from any port in 
the United States, for any port or place other than 
those described in the first section of this act, 
unless the owner or owners, agent or agents, and 

*the commander of such vessel, shall make oath 
that such vessel is not bound or intended to pro- 
ceed to any island in the West Indies, or any port 
or place on the continent between Cayenne and 
the southern boundary of Louisiana, nor on the 
continent of America between Cayenne and the 
southern boundary of Louisiana, and also unless 
a bond be given by the owner or owners, agent or 
agents, and commander, in a sum equal to double 
the value of such vessel, her arms, tackle, apparel, 
and furniture, to the use of the United States, 
conditioned that such vessel shall not proceed to 
any island in the West Indies, or port on the con- 
tinent, as aforesaid, unless compelled thereto by 
unavoidable accident; and if so compelled, that 
no part of the cargo of such vessel shall be sold, 
except so much thereof as may be absolutely ne- 
cessary to defray the expenses necessary to enable 
such vessel to proceed on her intended voyage. 

Sec. 3. And be it further enacted, That if any 
armed vessel, as aforesaid, shall proceed to sea 
without a clearance, contrary to the provision of 
this act, such vessel, with her arms, ammunition, 
tackle, apparel, and furniture, shall be forfeited to 
the use of the United States, and be liable to be 
seized, prosecuted, and condemned; or the value 
thereof may be sued for, and recovered with costs 
of suit, of the owner or owners of such vessel, in 
any court of competent jurisdiction; and the col- 
leetor within whose district such forfeiture shall 
accrue, is hereby enjoined to cause prosecutions 
for the same to be commenced without delay, and 
prosecuted to effect. 

Sec. 4. And be it further enacted, That this 
act shall be in foree until the end of the next se 
sion of Congress, and no longer. - 

Approved, March 3, 1805. 


An Act supplementary to the act entitled “An act mak- 
ing provision for the disposal of the public lands in 
the Indiana Territory ; and for other purposes.” 

Be tt enacted, $c., That the lands lately pur- 
chased from the Indian tribes of the Wabash, and 
lying between the rivers Wabash and Ohio, and 
the road leading from tne falls of the river Ohio 
te Vincennes, shall be attached to, and made a 
part of the district of Vineennes, and be offered 
for sale at that place, under the same regulations, 
at the same price, and on the same terms, as other 
lands lying within the said district. 

Sec. 2. And be it further enacted, That such 
and so many of the tracts of land lying north and 
west of the Indian boundary established by the 


treaty to the United States, as the President of 
the United States shall direct, shall be sarveyed 
and subdivided in the same manner as the other 
public lands of the United States, and shall be of- 
fered for sale at Detroit, or at such of the ether 
land offices established by law in the State of Ohio, 
or in the Indiana Territory,as the President of the 
United States shall judge most expedient, uoder 
the same regulations, at the same price, and on the 
same terms, as other lands lying within the same 
district. $ 
Sec. 3. And be it further. enacted, That so 
much of the tract of land lately purchased from 


‘the Indian tribes known by the name of Sacs and 


Foxes as the President of the United States shall 
think expedient and shall direct, shall be attached 
toand made a part of the district of Kaskaskias, 
and‘ shall be offered for sale at that place, under 
the same regulations, at the same price, and on 
the same terms, as other lands lying within the 
said district. i k 

Sec. 4. And be it further enacted, That the 
lands lying within the districts of Vincennes, 
Kaskaskias, and Detroit, which are claimed by-vir- 
tue of French or British grants, legaliy aod faoliy 
executed, or by virtue of grants issued under the 
authérity of any former act of Congress, by either 
of the Governcrs of the Northwest-or Indiana Ter- 
ritories, and which had already been surveyed by 
a person authorized to execute such surveys, shail, 
whenever it shall be found necessary to resurvey 
the same for the purpose of ascertaining the ad- 
jacent vacant lands, be surveyed at the expense 
of the United States, any act to the contrary not- 
withstanding. y i 

Sec. 5. And be tt further enacted, That persons 
claiming lands in either of the said three districts, 
either under legal grants derived from the Freneh 
or British Governments, or by virtue of actual pos- 
session and improvement, or for any other account 
whatever, may, until the first day of November 
next, give notice, in writing, to the register of the 
land office of their claims, and have the evidence 
of the same recorded, in the manner and cn pay- 
ment of the fees provided by the act to which this 
act is a supplement; and the right of any person 
neglecting to give in writing notice of his claim, 
and to have the evidence of the same recorded, 
shall become void and forever be barred. 

The commissioners appointed fur the purpose 
of examining the claims of persons claiming lands 
in the said three districts, shall,ia their respective 
districts, have the same powers, and perform the 
same duties in relation to the claims thus filed, as 
if notice of the same had been given before the first 
day of January last; and as was provided by the 
act to which this act is a supplement, in relation 
to the claims therein described. Ir shall be the 
duty likewise of the clerk of each board to prepare 
two transcripts of all the decisions made by the 
said commissioners in favor of the claimants, and 
to transmit one to the surveyor general and one 
to the Secretary of the Treasury. It shall also 
be the duty of the said commissioners, respectively, 
to make to the Secretary of the Treasury a report 


Treaty of Grenville, which were ceded by that ; of all the claims filed with the register of the land 
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office; which ‘they’ may have rejected, together 
with the substance of the evidence adduced in sup- 
port thereof; and’ such remarks thereon as they 
tiay think: proper ;and'they shall in relation to 
any such’ rejected: claims; which-were founded on 


-i péssession‘and actual settlement'and improvement, 


particularly’ state:the date of the improvement, 
atid: the‘quahtity;-situation and boundaries of the 
land claimed. - Those reports, together with the 
_-transctipts of:the-decisions of the commissioners, 
bi favor of ‘claimants; shall be- laid by the Secre- 
tary: ofthe Treasury before Congress at their next 
issiot d:the:-lands, the claims to which shall 
Have been affirmed by thé’commissioners, as well 
as-those;.the claims to which, though rejected by 
the commissioners, were derived from actual pos- 
session, improvement, and'settlement; shall not be 
otherwisé- disposed of: until:the: decision of Con- 
gress ‘theredpon’shall have been made. Each of 
the said commissioners, and each of the clerks of 
the ‘respective boards, ishall “be allowed an addi- 
tional compensation of five hundred dollars, in full 
for his services.as such in relation to such claims; 
and each of the registers of the land offices, for the 
said three districts, shall be allowed a further sum 
of. five hundred dollars, as a compensation in full 
for translating and recording, or causing to be 
translated and recorded, grants, deeds, or other evi- 
dences of claims in the French language. 

Sec. 6. And be it further enacted, That the 
Governor of the Michigan Territory shall act'as 
-one.of the superintendents of the sales of public 
lands at Detroit, in lieu of the Governor of the 
Indiana Territory. 

Src. 7. And be it further enacted, That all the 
sections ‘heretofore reserved for the future dispo- 
sition of Congress, and lying within either of the 
districts established for the disposal of public lands 
in the State of Ohio, with the exception of the 
section No. 16, of the salt springs, and lands re- 
served for the use of the same, and of the other 
sections or tracts of land, otherwise heretofore 
specially appropriated, shall be offered for sale 
in that district within which such reserved sec- 
tions may lie, on the same terms, and on the same 
regulations, as other lands in the same district; 
Provided, That such sections shall previously be 
offered to the highest bidder at public sales, to be 
held under the superintendence of the register and 
receiver of the land offices, respectively,to which 
they are at.ached, on the same terms as have been 
provided for the public sales of the other lands of 
the United States, and on such day or days as 
shall, by a public proclamation of the President 
of the United States, be designated for that pur- 
pose: And provided, also, That no such hereto- 
fore reserved section shall be sold, at either public 
or private sale, for less than eight dollars per acre. 

Sec. 8. And be it further enacted, That the 
expenses which may be incurred by virtue of this 
act, shall be defrayed out of the sums which have 
been, or may hereafter be appropriated for defray- 
ing the expenses incident to the surveying and 
disposal of the public lands of the United States 
in the Mississippi and Indiana Territories. 

Approved, March 3, 1805. 


An Act in addition to “An act to make provision for. 
persons that have been disabled by known wounds 
received in the actual service of the United States, 
during the Revolutionary War.” 

- Be it enacted, &c.; That the provisions contain- 

ed in the first section of “An act to make provi- 

sion for persons that have been disabled by known 
wounds, received in the actual service of the Uni- 
ted States, during the Revolutionary war,” passed 
the third day of March, one thousand eight hun- 
dred and three, are hereby extended to all those 
persons in the service of the United States, who, 
in consequence of their disability by known 
wounds, received in actual service, during the 

Revolutionary war, resigned their commissions, 

or took diicharges ; or who, after incurring their 

disability, were taken captive by the enemy, and 
remained, either in captivity, or on parole, until 
the close of the war; or who, ia consequence of 
known wounds received in the actual service of 
the United States, have, at any period since, be- 
come, and continued disabled in such manner as 
to render them unable to procure a subsistence by 
manual labor; Provided, That every person of the 
several descriptions herein mentioned, applying 
for a pension, shall, in all other respects, conform 
to the requirements of the act to which this is an 
addition. 

Approved, March 3, 1805. 


An Act to provide for the accommodation of the Presi- 
dent of the United States. 

Be it enacted, §c., That the President of the 
United States be, and he is hereby, authorized to 
cause to be sold such part of the furniture and 
equipage belonging to his household as may be 
decayed and out of repair; and that the sum of 
fourteen thousand dollars, together with the pro- 
ceeds of such sales, be appropriated for the accom- 
modation of the household of the President of the 
United States, to be laid out at his discretion, and 
under his direction. ; 

Approved, March 3, 1805. 


RESOLUTIONS. 


Resolution expressive of the sense of Congress of tho 
gallant conduct of Captain Stephen Decatur, the 
officers and crew of the United States ketch Intrepid, 
in attacking, in the harbor of Tripoli, and destroying 
a Tripolitan frigate of forty-four guns. 

1. Resolved, by the Senate and House of Repre- 
sentatives of the United States of America in Con- 
gress assembled, That the President of the United 
States be requested to present, in the name of 
Congress, to Captain Stephen Decatur, a sword, 
and to each of the officers and crew of the United 
States ketch Intrepid, two months’ pay.as a testi- 
mony of the high sense entertained by Congress 
of the gallantry, good conduct, and services of 
Captain Decatur, the officers and crew of the said 
ketch, in attacking, in the harbor of Tripoli, and 
destroying a Tripolitan frigate of forty-four guns. 

Approved, November 27, 1804. 
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Resolutions expressive of the sense of Congress of the | cause a sword to be presented to each of the com- 
gallant conduct of Commodore Edward Preble, the | missioned officers and midshipmen who have dis- 
officers, seamen, and marines of his squadron. tinguished themselves in the several attacks. 
Resolved, by the Senate and House of Repre-| Resolved, That one month's pay be allowed, 

sentatives of the United States of America in Con exclusively of the common allowance, to all the 

gress assembled, That the thanks of Congress be, | petty officers, seamen, and marines of the squad- 
and the same are hereby, presented to Commodore | ron, who so gloriously supported the honor of the 

Edward Preble, and through him to the officers, | American flag, under the orders of their gallant 

petty officers, seamen, and marines attached to the | commander, in the several attacks. 

squadron under his command, for their gallantry | Resolved, That the President of the United 
and good conduct, displayed in the several attacks | States be also requested tocommunicate to the 
on the town, batteries, and naval force of Tripoli, | parents, or other near relatives, of Captain Richard 
in the year one thousand eight hundred and bat. Somers, Lieutenants Henry. Wadsworth, James 

Decatur, James R. Caldwell, and Midshipman 

John Sword Dorsey, the deep regret which Con- 

gress feels for the loss of those gallant men, whose 

batteries, and naval force of Tripoli, by thesquad-| names ought to live in the recollection and af- 
ron under Commodore Preble’s command, and to | fection of a grateful country, and whose conduct 
present it to Commodore Preble, in such manner | ought to be regarded as an example to future 
as in his opinion will be most honorable to him: | generations. : 
and that the President be farther requested to! Approved, March 3, 1805. 


- Resolved, That the President of the United 
States be requested to cause a gold medal to be 
struck, emblematical of the attacks on the town, 


